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contains exhibits introduced during the hearings. 
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designed to provide a uniform statute of limitations for private triple-damage 
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reports. The Divergence Between Plant and Company Concentration, 1947 
(presented December 12, 1950, 81st Cong., 2d sess.) ; Interlocking Directorates 
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SERIAL 1, Part 3, hearings of April 9, 11, 13, May 3, and June 7, 1951, on H. R. 
3408, to amend the Clayton Act by granting a right of action to the United 
States to recover damages under the antitrust laws, establishing a uniform 
statute of limitations, and for other purposes. 
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July 16, 17, and 26, 1951, on the mobilization program, at which dates repre- 
sentatives of Government departments, Congress, and industry testified. 

SeRIAL 1, Parr 5, hearings of July 11, 12, 183, and September 13 and 14, 1951, 
on H. R. 2820 to clarify the right of sellers to engage in competition by in 
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good faith meeting the equally low price of a competitor and §S. 719 to establish 
beyond doubt that, under the Robinson-Patman Act, it is a complete defense 
to a charge of price discrimination for the seller to show that its price differ- 
ential has been made in good faith to meet the equally low price of a competitor. 


B. Reports 


THE Iron AND Steet INpuSTRY, Committee Print, Eighty-first Congress, second 
session (1950), containing a report of the subcommittee’s investigation of the 
steel industry. 

ALUMINUM, House Report No. 255, Eighty-second Congress, first session (1951), 
containing a report of the subcommittee’s investigation of the aluminum pro- 
gram for defense. 

NEWSPRINT, House Report No. 505, part 1, Eighty-second Congress, first session 
(1951), containing a report on practices in the newsprint industry. 

THE MOBILIZATION ProGRAM, committee print, Eighty-second Congress, first ses- 
sion (1951), interim report of the subcommittee containing its study of the 
allocation of steel to certain locomotive builders. 

THE MOoBILIzZATION ProGrAM, House Report No, 1217, Eighty-second Congress, 
first session (1951), containing a report of aspects of the mobilization program 
affecting competition. 

Pup, House Report No. 505, part 2, Eighty-second Congress, second session. 
Pursuant to House Resolution 95, Eighty-second Congress, second session, the 

chairman of the Committee on the Judiciary appointed the following members to 

act as the Antitrust Subcommittee and to carry on the investigations and submit 
the reports authorized by this resolution: Emanuel Celler (New York), chair- 

man; Edwin E. Willis (Louisiana) ; Byron G. Rogers (Colorado) ; Chauncey W. 

Reed (Illinois) ; Kenneth B. Keating (New York) ; William M. McCulloch (Ohio). 
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STUDY OF MONOPOLY POWER 


WEDNESDAY, FEBRUARY 13, 1952 


Hovse oF REPRESENTATIVES, 
SpectAL SUBCOMMITTEE ON THE Stupy oF Monopoty 
Power oF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The special subcommittee met, pursuant to call, at 10:15 a. m., in 
room 346, Old House Office Building, Hon. Emanuel Celler (chair- 
man) presiding. 

Present: Representatives Celler (chairman), Bryson, Willis, 
Rogers, Reed of Illinois, Keating, and McCulloch. 

Also present: E. Ernest Goldstein, general counsel to the subcom- 
mittee; Jerrold Walden, assistant counsel; John F. Woog, assistant 
counsel; and Eileen R. Browne, clerk. 

The Cuarrwfan. The subcommittee will come to order. 

The Chair would like to read a brief statement. 

Today the Subcommittee on Study of Monopoly Power begins . 
its hearings on one of the most perplexing legal and economic issues 
which has been before the Congress for more than two decades, namely, 
the problem of resale price maintenance. During this period little 
searching analysis has teen brought to bear on this problem which 
affects our entire economy and our basic economy policy as expressed 
by the Sherman Act. Individuals and administrative agencies have 
from time to time analyzed these problems, but’ the Congress has had 
little opportunity to make a complete evaluation of the validity of the 
arguments on both sides of the question. 

These hearings have been designed to provide the greatest possible 
information on fair trade, for the bills which are before our sub- 
committee, H. R. 4365, H. R. 4592, H. R. 4662, and H. R. 6367, by their 
subject matter encompass all aspects of the controversy. 

The present interest in fair trade stems from two recent court 
decisions, the Schwegmann case and the Wentling case. These cases, 
based upon an interpretation of the Miller-Tydings Act, an exemp- 
tion to the Sherman Act, held that one who does not sign a fair-trade 
contract, whether he is doing business in intrastate or interstate com- 
merce is not bound by the fair-trade contractual obligations of those 
who choose to sign such contracts. 

Proponents of fair trade argue that if these court decisions remain 
in force, the manufacturer, the wholesaler, the retailer, and the con- 
sumer will suffer, competition will vanish, and monopoly will become 
the order of the day. On the other hand, the opponents of fair trade 
argue that either a continuation of the Miller-Tydings exemption to 
the Sherman Act, or nullification of the court decisions, will stifle 
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competition, encourage the growth of monopoly, and reduce to a shell 
the American tradition of Eos enterprise and aggressive competition 
for the favor of the consumer. 

The facts have never been fully presented or scrutinized. It is our 
earnest hope that the truth will emerge from these hearings. I am 
sure that those honest and sincere citizens who will come before the 
subcommittee, no matter what their points of view, will welcome the 
most searching inquiry and examination of their views so that the 
entire American economy and our system of competitive enterprise 
will ultimately benefit. 

(H. R. 4365, H. R. 4592, H. R. 4662, and H. R. 6367 follow :) 


[H. R. 4365, 82d Cong., 1st sess.] 


A BILL To Fimo contracts and agreements prescribing minimum prices for the resale 
of commodities in trade or commerce among the several States, or with foreign nations 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the first sentence of section 1 of the 
Aet entitled “An Act to protect trade and commerce against unlawful restraints 
and monopolies”, approved July 2, 1890, as amended, is amended to read as 
follows: “Every contract, combination in the form of trust or otherwise, or 
conspiracy, in restraint of trade or commerce among the several States, or with 
foreign nations, is hereby declared to be illegal.” 





{H. R. 4592, 82d Cong., 1st sess.] 


A BILL To amend the Sherman Antitrust Act with respect to certain contracts and agree- 
— which establish minimum resale prices and which are extended by State law to 
nonsigners 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the first proviso of section 1 of the 
Act entitled “An Act to protect trade and commerce against unlawful restraints 
and monopolies”, approved July 2, 1890, as amended, is hereby amended to 
read as follows: “Provided, That nothing herein contained shall render illegal 
contracts or agreements (including contracts or agreements effective with 
respect to persons who are not parties to such contracts or agreements) pre- 
scribing minimum prices for the resale of a commodity which bears, or the 
label or container of which bears, the trade-mark, brand, or name of the pro- 
ducer or distributor of such commodity and which is in free and open competi- 
tion with commodities of the same general class produced or distributed by 
others, when contracts or agreements of that description are lawful as applied 
to intrastate transactions, under any statute, law, or public policy now or here- 
after in effect in any State, Territory, or the District of Columbia in which 
such resale is to be made, or to which the commodity is to be transported for 
such resale, and the making of such contracts or agreements shall not be an 
unfair method of competition under section 5, as amended and supplemented, 
of the Act entitled ‘An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes’, approved September 26, 1914: ”. 


{H. R. 4662, 82d Cong., 1st sess. } 


A BILL To amend the Sherman Antitrust Act with respect to certain contracts and agree- 
—. which establish minimum resale prices and which are extended by State law to 
nonsigners 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the first proviso of section 1 of the Act 
entitled “An Act to protect trade and commerce against unlawful restraints 
and monopolies’, approved July 2, 1890, as amended, is hereby amended to 
read as follows: “Provided, That nothing herein contained shall render illegal 
contracts or agreements (including contracts or agreements effective with re- 
spect to persons who are not parties to such contracts or agreements) pre- 
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-scribing minimum prices for the resale of a commodity which bears, or the 
label or container of which bears, the trade-mark, brand, or name of the pro- 
lucer or distributor of such commodity and which is in free and open competi- 
tion with commodities of the same general class produced or distributed by 
others, when contracts or agreements of that description are lawful as applied 
to intrastate transactions, under any statute, law, or public policy now or here- 
after in effect in any State, Territory, or the District of Columbia in which such 
resale is to be made, or to which the commodity is to be transported for such 
resale, and the making of such contracts or agreements shall not be an unfair 
method of competition under section 5, as amended and supplemented, of the 
Act entitled ‘An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes’, approved September 26, 1914:”. 


{H. R. 6367, 82d Cong., 2d sess. ] 


A BILL To amend the Act entitled ‘An Act to pretest trade and commerce against unlawful 
restraints and monopolies,”’ approved July 2, 1890, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 1 of the Act entitled 
“An Act to protect trade and commerce against unlawful restraints and mo- 
nopolies”, approved July 2, 1890, be amended to read as follows: 

“SECTION. 1. (a) Every contract, combination in the form of trust or other- 
wise, or conspiracy, in restraint of trade or commerce among the several States, 
or with foreign nations, is hereby declared to be illegal. Every person who shall 
make any such contract or engage in any such combination or conspiracy shall 
be deemed guilty of a misdemeanor, and, on conviction thereof, shall be pun- 
ished by fine not exceeding $5,000 or by imprisonment not exceeding one year, 
or by both said punishments, in the discretion of the court. 

“(b) Nothing contained herein or in any of the antitrust laws or other 
laws of the United States shall render illegal any contract or agreement prescrib- 
ing a stipulated or minimum price, or prices, or requiring a vendee to enter 
into a contract or agreement prescribing a stipulated or minimum price or 
prices, for the resale of a commodity with bears, or the label or container of 
which bears, the trade-mark, brand, or name of the producer or distributor of 
such commodity and which is in free and open competition with commodities of 
the same general class produced or distributed by others, when contracts or 
agreements of that description are lawful under any statute, law, or public 
policy now or hereafter in effect in any State, Territory, or the District of 
Columbia in which such resale is to be made, or to which the commodity is to 
be transported for such resale, or for delivery to a vendee pursuant to a sale. 

“(c) Nothing contained herein or in any of the anti-trust laws or other laws 
of the United States shall render illegal the exercise or enforcement of any 
right or right of action created by any statute, law, or public policy now or here- 
after in effect in any State, Territory, or the District of Columbia, which pro- 
vides in substance that willfully and knowingly advertising, offering for sale, 
or selling any commodity at less than the price or prices stipulated in any 
such contract or agreement whether the person so advertising, offering for sale, 
or selling is or is not a party to such contract or agreement, is unfair competi- 
tion and is actionable at the suit of any person damaged thereby. 

“(d) Whenever by contract or agreement described in subsection (b) a stipu- 
lated or minimum resale price may be established for a commodity in any State, 
Territory, or the District of Columbia, where such a contract or agreement is 
lawful, it shall be an act of unfair competition, actionable at the suit of any 
person damaged thereby, to willfully and knowingly, in interstate commerce, 
(1) advertise for sale, offer for sale, or sell or (2) have transported for sale or 
resale or (3) deliver pursuant to a sale, or otherwise deliver, such commodity 
in any such State, Territory, or the District of Columbia, where such a contract 
or agreement is lawful, at less than the price or prices so established in such 
contract or agreement, whether the person so advertising, offering for sale, or 
selling is or is not a party to any such contract or agreement; any person, firm, 
corporation, or association injured in his business or property because of the 
violation of this subsection (d) may sue for and recover the damages by him 
sustained and shall be entitled to sue for and have injunctive relief against 
threatened loss or damage by a violation of this subsection (d) when and under 
the same conditions and principles as injunctive relief against threatened con- 
duct that will cause loss or damage is granted by courts of equity, under the 
rules governing such proceedings, and upon the execution of proper bond against 
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damages for an injunction improvidently granted and a showing that the danger 
of irreparable loss or damage is immediate, a preliminary injunction may issue; 
action to recover such damages or for such an injunction may be maintained in 
any court of competent jurisdiction of the several States, or of the United States, 
having jurisdiction over the parties; in suits within the provisions of this sub- 
section (d) the provisions of section 7 of this Act providing for threefold dam- 
ages shall not apply. 

“(e) Neither the making of such contracts or agreements as described in 
subsection (b) nor the exercise or enforcement of any right or right of action 
as described in subsections (c) and (d) shall be unfair methods of competition 
ander section 5, as amended and supplemented, of the Act entitled ‘An Act to 
create a Federal Trade Commission, to define its powers and duties, and for 
other purposes’, approved September 26, 1914. 

“(f) Nothing in this Act contained shall make lawful any contract or agree- 
ment, providing for the establishment or maintenance of stipulated or minimum 
resale prices on any commodity herein involved, between manufacturers, or be- 
tween producers, or between wholesalers, or between brokers, or between fac- 
tors, or between retailers, or between persons, firms, or corporations in competi- 
tion with each other.” 

The Cuarrman. Our first witness this morning is our distinguished 
colleague from Connecticut, Congressman Albert Morano. 

Mr. Morano, will you come forward, please. 


You may proceed, Mr. Morano. 


STATEMENT OF ALBERT P. MORANO, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CONNECTICUT 


Mr. Morano. Mr. Chairman and members of the subcommittee, I 
want to thank you for affording me this opportunity to appear before 
your committee in behalf of my bill, H. R. 4662, which proposes to 
amend the Sherman Antitrust Act to permit contracts between sup- 
pliers and retailers and wholesalers to hold up in courts, and to bind 
nonsigners who sell similar trade-marked merchandise to conform 
to the price standards accepted by the contract signers. 

I introduced this amendment on June 29, 1951, as a result of the 
economic chaos brought on by the Supreme Court decision on May 
21, 1951, ruling that the immunity granted by the Congress in the 
Miller-Tydings Act does not extend to the maintenance of prices 
against retailers who are not parties to specific contracts. This de- 
cision rendered the nonsigner provisions of State laws null and void 
as applied to interstate commerce. 

My proposed amendment makes effective the congressional policy 
which 15 years ago resulted in the Miller-Tydings amendment to the 
Sherman Antitrust Act. With no coercive power behind it, the fair- 
trade exemption carved out from the Sherman Act in 1937 merely 
removed Federal obstacles to the enforcement of contracts which 
the States themselves had declared lawful. The decision of the 
Supreme Court in the Schwegmann Brothers v. Calvert Corp. case 
has defeated the purposes of the Miller-Tydings amendment. It is 
to remedy the judicial limitation imposed and to permit effectively 
the public policy of the State fair-trade acts to operate that this 
amendment has been introduced. 

It must be noted that all of the Federal legislation concerning 
fair-trade contracts rests on the fundamental premise that the merits 
or defects of fair-trade laws are not the primary concern of Congress. 
The economic evils of cutthroat competition and loss-leader selling 
demand a remedy, and the State legislatures, being most susceptible 
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to the will of the people and most familiar with local and regional 
economic problems, are the proper forum to determine the nature 
of the remedy. That this was clearly recognized when the Miller- 
Tydings amendment was passed, is demonstrated in the words of one 
sponsor, Senator Tydings: 

What we have attempted to do is what 42 States have already written on 
their statute books. It is simply to back up those acts, that is all; to have 
a code of fair-trade practices written not by a national board such as the 
NRA but by each State, so that the people may go to the State legislature and 
correct immediately any abuses that may develop. 

Today, 45 of the 48 State legislatures have recognized the fair- 
trade contract as the best solution to the complex problem of balanc- 
ing the best interests of consumer, distributor, and manufacturer, 
The congressional permission giving to these fair-trade laws the 
same effect over interstate commerce as the States permit over intra- 
state commerce has, as a result of recent decisions, become a permis- 
sion in name only. Every one of the 45 States adopting fair-trade 
laws contains, in some form, a nonsigner provision. As demonstrated 
by experience in California, which, incidentally, is the pioneer fair- 
trade State, an act without the nonsigner clause is futile. The very 
competitors whose loss-leader selling has created the necessity for 
fair-trade laws are immune from the operation of the law unless 
they sign a fair-trade contract. A fair-trade law enforceable only 
against those reputable merchants willing to sign fair-trade contracts 
is an empty gesture. Yet the Supreme Court has, through its in- 
terpretation of the Miller-Tydings amendment, excluded enforcement 
against nonsigners from the fair-trade exemption carved out of the 
antitrust laws. 

The policy that 45 of the States have chosen as the best economic 
solution is effectively frustrated. All a merchant need do today to 
evade the law of his State is to attempt to cloak himself in the im- 
munity of interstate commerce, leaving him free to flaunt the fair- 
trade laws and destroy a reputable commodity through use as a loss 
leader. The fair-trade exemption must be clarified by Congress in 
order to obviate the effects of the recent judicial decisions. The 
nature of our Federal system demands that the 48 States should be 
permited to choose for themselves whether or not to adopt fair-trade 
laws. Forty-five States have so chosen but the express will of the 
people of those States will be frustrated unless Congress gives prac- 
tical effect to the verbal permission in the Miller-Tydings Act. The 
proposed amendment does this and nothing more. It does not force 
a fair-trade law on any State but merely prevents the laws already 
enacted by 45 States fyom languishing on the statute boks, incapable 
of enforcement in any situation involving interstate commerce. 

The entire function of Federal laws concerning fair trade, serving 
merely as enabling legislation, makes any discussion of the merits of 
fair-trade laws irrelevant. Nevertheless, recognition of the necessity 
for action concerning the economic evils involved in cutthroat com- 
petition impels congressional action to render the State laws effective. 
The evil effects of cutthroat competition are clearly apparent in the 
case of a manufacturer and a small retailer. The manufacturer’s 
most important property right, the value of his product, is threatened 
by its use as a loss leader. The small retailer, unable to continue sell- 
ing below cost as long as the big chains and department stores, faces 
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extinction. The effect of this, not only on the retailers involved, but 
on the national economy, is apparent from the records of the Treasury 
Department, indicating that these small retailers paid a large per- 
a of the billions of dollars collected in corporation profits. e 
loss of this revenue, particularly when the cost of running our Govern- 
ment and our military program is ever increasing, will put an even 
greater tax burden on the consumer. For the greatest sufferer is the 
one who at first seems to be the sole beneficiary of a price war, the 
consumer. Once the ruthless and unfair methods of cutthroat com- 
petition have destroyed competition, the laws of supply and demand 
can no longer pee the consumer from artificially and destructively 
high prices. The consumer, lured into the store, purchases unneeded 
and unnecessary articles, initiating the very spiral of hoarding and 
inflation that our Government is now seeking to prevent and ‘defeat. 
In the words of one of the great justices, Mr. Justice Brandeis, of the 
very Court which today has rendered fair-trade laws ineffective: 
Far-reaching organized capital secures by this means the cooperation of the 
short-sighted unorganized consumer to his own undoing. 

The fair-trade exemption in the Miller-Tydings Act, and this 
amendment making it effective, permit the individual States to pro- 
tect the consumer, retailer, and manufacturer from the evils of cut- 
throat competition, and in no way commits the Congress to a national 
policy. The seriousness of the economic problem has commanded ac- 
tion by the States. Only immediate action by Congress can prevent 
the complete inefficacy of State enforcement of the fair-trade laws, 
with the inevitable chaos of unrestrained cutthroat competition. 

I urge this subcommittee to give full consideration, after hearing 
all the facts, to the amendment which I have proposed. 

The CuHamman. Mr. Morano, would you care to answer a few 
questions ¢ 

You quoted Senator Tydings, I think on age 2, of your statement, 
and you mentioned the NRA and that the x A devised codes which 
fixed prices. You wouldn’t want a resumption of codes, would you, 
by way of fixing prices? 

Mr. Morano. A national board to fix those codes ? 

The Cuarrman. Whatever it is. You wouldn’t want any kind of 
code for that a? Same 

Mr. Morano. No; I should say not. 

The Cuamman. When the NRA was in effect and prices were set, 
who set the prices for commodities under NRA ? 

Mr. Morano. I wasn’t a Member of Congress at that time. 

The Cuarrman. They had advisory committees, did they not? 

Mr. Morano. I suppose they had the same &s they have now, some 
sort of industry advisers to help fix the prices, and that may have 
constituted monopoly then, I don’t know. ities 

The Cuarrman. I guess NRA was not properly constitutional. 
That was why it was set aside by the Supreme Court. _ 

Mr. Morano. Wasn’t that fixed under the old National Recovery 
Act? 

The Cuatrman. The point I am trying to make by my questions to 
you is this: When it came to the NRA and when it comes today to 
the OPS, the Office of Price Stabilization, those agencies, both media 
fix prices. They had or have advisory committees to assist in their 
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operations. In other words, the administration, the executive in 
charge of those media, conferred with industry and others before a 
price was fixed. In addition thereto, in many instances, consumer 
organizations, labor organizations, cooperatives, and other groups 
were given a forum in which to voice their opinion, so that the execu- 
pre branch took into consideration all these views before a price was 

If we adopt your bill—and I am not by these questions or by these 
observations indicating my views on your bill one way or the other— 
then the only one who would fix the prices, as I understand it, would 
be the manufacturer of the fair-traded article; is that correct ? 

Mr. Morano. I don’t follow that, and I don’t agree with that. 

The Cuamman. Who fixes the prices ? 

Mr. Morano. In the first place, I do not think the comparison be- 
tween the old NRA and the present OPS is the same. In the instance 
of NRA, we were not at war, we were not in an emergency, except an 
economic emergency. Now we are at war and we are in an emergency 
of greater danger. Another thing is that I think the NRA was a 
complete failure—— 

he CuatrMan. You yourself made the comparison when you 
quoted Senator Tydings. That was why I started the pesp a 

Mr. Morano. Senator Tydings said, as I understand it, he didn’t 
want a set of prices written by a national board, and I agree with that. 

The Cuamman. Do you propose a code in each State, so that the 
people may go to the State legislature and correct immediately any 
abuses that may develop ? 

Mr. Morano. That istrue. 

The Cuarrman. But if you pass your act, who would create the 
prices ; who would fix the prices ? 

Mr. Morano. ba yaa be fixed in the State if they were intra- 


state and they would be fixed by competition. I donot think any board 
such as you suggest—— 
The a I do not suggest a board. I do not want a board 


fixing prices. I am asking you only, who will fix the prices when your 
bill is passed, if it is passed ? 

Mr. Morano. It has been suggested that it be left to the States to 
fix the prices. 

The Cuamman. But you yourself do not say the State would fix the 
nae or that some executive machinery in the State would fix the 

rice 
: Mr. Morano. I do not think that such a plan would be feasible. 

Mr. Gotpstern. Mr. Morano, I wonder if I might simplify by get- 
ting your opinion on other aspects of this problem. The fair trade 
acts now on the books in some 45 States provide, in most part, I believe, 
that the manufacturer, by entering into a contract with a retailer, may 
establish a price. The State itself does not. But it is the manufac- 
turer, or wholesaler, with the retailer who does. Your bill, if I under- 
stand it correctly, would provide that a person who does not sign a 
fair-trade contract would, pursuant to the laws of the State, be bound 
by a contract entered into between a manufacturer, or wholesaler, and 
a retailer. 

Mr. Morano. That is right. The State would have the authority 
to punish abuses if there were any abuses. 
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The CHatrman. You agree it is the manufacturer who fixes the 
prices for the sale of his article ? 

Mr. Wits. It is the manufacturer by agreement with the retailer. 

Mr. Morano. That manufacturer is subject to competition. He 
doesn’t destroy competition by fixing a price. He fixes a price on his 
brand in agreement with the retailer and any other manufacturer of a 
like article could also fix a lower price in competition if he wanted to. 

The CuatrrmMan. You mean competition will have to be taken into 
consideration when the manufacturer fixes his price ? 

Mr. Morano. I would say so. 

The CuarrmMan. That is the point I am trying to bring out. 

Mr. Gotpsrer. Do you know of any State outside of the State of. 
Wisconsin which, in its fair trade act, provides for any sort of appeal 
by a retailer for an unreasonable price set by a manufacturer ? 

Mr. Morano. I do not. 

Mr. Goupsrein. The thing I would like to have ypur opinion on, 
sir, is this: If it is true that under OPS, or any other torm of govern- 
mental price fixing, a retailer who is disgruntled as to the price may 
appeal administratively, voice his objections through his advisory 
committee, or go to the courts for judicial review, should there be 
anything similar under the fair trade statutes, so that there would not 
be more absolute power in a manufacturer to fix prices than is granted 
by Congress to the Government in terms of fixing prices? 

Mr. Morano. I don’t think I would want to go that far. 

Mr. Krartmng. May IT ask counsel in his question what he means by 
some further power. You mean create a Government agency to mix 
intothings 4 

Mr. Goupsrern. The State of Wisconsin provides that a retailer 
may appeal to the department of agriculture in the State of Wisconsin 
in case he believes the price is unreasonable. In the other 44 States a 
man is bound under the theory of this bill, even if he doesn’t sign a 
contract, and has no recourse. Tle cannot appeal. 

Mr. Krarine. You are not advocating anything of that kind, are 
vou! 

Mr. Goupsrrin. Lam not advocating, sir. 

Mr. Morano. I do not agree with that philosophy. I would rather 
have competition fix the price. 

Mr. Kearine. If a certain manufacturer raises the price of a tooth- 
paste to a ridiculous figure, some other toothpaste producer will come 
inand get all the business. 

Mr. Morano. Absolutely. Tle is out of business. That is the way 
prices should be fixed. 

Mr. Wiuuts. I haven't read the NRA decision for many years, when- 
ever it was rendered in 1933 or 1934. The question before the Court 
was not a question of competition or anything like that. The reason 
for the Court striking down the NRA was because they held that 
Congress had unlawfully delegated its powers to somebody. That 
was it, wasn’t it / 

.Mr. Morano. My recollection is that that was it: ves. 

Mr. Wituis. Let me ask you this: The Supreme Court in the 
Schwegmann case 

Mr. Morano. Didnit they strike it down in the Shechter case ? 

Mr. Rogers. The Schechter case was the NRA ease where it was 
struck down as unconstitutional. 
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Mr. Wuuts. The Supreme Court in the Schwegmann case, which 
arose out of Louisiana, in effect held that Congress could do what you 
are now proposing. There is no constitutional inhibition to what you 
want. 

Mr. Morano. I think the Court suggested that we do this. If I re- 
member correctly, the Court suggested that we do what I am attempt- 
ing to do in my amendment. 

Mr. Wutuis. In other words. the Court said, the way the Miller- 
Tydings Act is written as of today, nonsigners are not bound, but 
Congress, if it so desires, can pass a law along the lines of your bill 
which would make it permissible. In other words, there is no consti- 
tutional inhibition to your proposal. 

Mr. Morano, Absolutely correct. 

The CrHarreman. If 1 remember the Schwegmann case—I am not 
sure whether the Court said Congress would have the power to do 
what the Morano bill says. I am not quite sure of that. The only 
question that was before the Court was whether or not a nonsigner 
would be bound to maintain the price fixed by the manufacturers if 
there was one signer in the State, one merchant in the State that signed 
the agreement. In other words, whether one signature, one merchant, 
could bind all the other merchants. That was the only question in 
the case. 

Mr. Wuuts. Mr. Chairman, I think I remember that decision pretty 
well. An effort was made in presenting the case to the Supreme Court 
to show that Senator Tydings and others on the committee had in 
mind that nonsigners would be bound, and the Supreme Court simply 
held that, according to the legislation, according to the wording of 
the Miller-Tydings Act, Congress, when it passed that amendment to 
the Sherman anti-trust law, namely, the Miller-Tydings amendment, 
did not have in mind that nonsigners should be bound. The Court 
very strongly intimated, however, that if Congress had so intended 
and had said so, the provision would be just as binding as the Miller- 
Tydings Act. 

Mr. Kearine. That is substantially right. The Court says that: 
These matters 
meaning going beyond the language of the Congress— 
are beyond the Court’s concern. Where both the word of the statute and its 
legislative history clearly indicate the purpose of Congress, it should be ex- 
pected we should not substitute our own notion of what Congress should have 
done. 

The Cuamman. I would like to read this passage beginning on page 
5 of the majority opinion in the Schwegmann case : 

Had Congress desired to eliminate the consensual element in the arrangement 
and permit blanketing a State with resale price fixing if only one retailer wanted 
it, we feel that different measures would have been adopted—either a nonsigner 
provision would have been included or resale price fixing would have been 
authorized without more. 

That is from the Schwegmann decision, 

Mr. Wiis. These questions raise the point of how we stand from 
the point of view of the Constitution. That is the reason I ask the 
question. From my reading of the Schwegmann case, I think there are 
no constitutional barriers in our way if we want to go one way or the 
other. 
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The Cuairman. The Court also said—this is significant-——“Cer- 

tainly the words used connote a voluntary scheme.” 

It may be that your observations are sound in that regard, Mr. 
Willis. 

Mr. Rogers. May I ask a question, Mr. Chairman ? 

The Cuamman. Yes. 

Mr. Rogers. Mr. Morano, you have heard a great deal about the use 
of the words “free enterprise system,” have you not ? 

Mr. Morano. Yes, sir. 

Mr. Rogers. Do you understand that by that system each individual, 
regardless of how big he may be or how small he may be, would have 
a right to take and ‘sell any article that he may have for any price 
that he may desire? Is that your understanding of that system ? 

Mr. Morano. That is right. 

I think it is the greatest system on the face of the globe. 

Mr. Rogers. All right. 

Following through on that, doesn’t your bill, in effect, say that if 
I, as a retailer, should purchase from a manufacturer, I would not 
have the right then to sell that article for whatever I desire, but I 
must sell it at the price that the manufacturer agrees with me that I 
should sell it. 

Mr. Morano. Under the free enterprise system you have the right to 
enter into that agreement or not, or to sell that article or not and the 
manufacturer has the right to sell it to you or not. If you both cannot 
agree on it 

Mr. Rocers. That is what I am getting at. 

Mr. Morano. All right. 

Mr. Rocers. If the manufacturer should refuse to sell it to me be- 

cause I may sell it below the price that he wants me to sell it at, then 
that is a right of the manufacturer to refuse to sell to me; isn’t that 
right ? 

Mr. Morano. That is right. 

Mr. Rogers. But if he should refuse to sell to me and others who 
may refuse to sign, does that, then, give to him a greater control over 
his article than he ever had before, or would that put him out of busi- 
ness ¢ 

Mr. Morano. The answer is “No” to both questions. 

Mr. Rogers. The answer is “No” to both questions. 

Now, let’s follow through. Do you feel that competition as de- 
veloped i in our economic society within the last 20 years—you cite the 
questions of loss leaders and cutthroat competition—that it becomes 
the duty of the State or that of the Congress to see that that cutthroat 
competition and loss leader method of ‘doing business is eliminated ? 

Mr. Morano. I think that it is the duty of this C ongress, under our 
free-enterprise system, to try to strike a proper balance among the 
consumer, the manufacturer and the retailer. 

Mr. Rogers. The chairman brought out 

Mr. Morano. Within the framework of our system, of course. 

Mr. Rogers. You say a proper balance. Do you have in mind with 
regard to cutthroat competition, where they use the loss leader as a 
medium of enticing them into a store, that such practices should be 
eliminated ? 

Mr. Morano. I think that abuses of it should be eliminated, cer- 
tainly. 
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Mr. Rogers. To what extent should these abuses be eliminated. 

Mr. Morano. This is the balance I am trying to search for. Cer- 
tainly, when you get a person into a store to buy, let us say, a can of 
pineapple and you sell it for a nickel and it cost 20 cents to produce 
and just because that had a brand name that will entice people into 
the store, you can buy the same pineapple under another brand name 
across the street, and you won't go into that store because it costs 
20 cents, that is cutthroat competition, and that is an improper bal- 
ance in my opinion. Then a fraud will be perpetrated upon the con- 
sumer because later, when the fellow across the street mag is selling 
the pineapple for 18 cents, cannot sell it any more because he is out 
of business and the fellow will have to come back and pay a quarter 
for it. 

Mr. Rogers. Then your statement is that cutthroat competition, as 
you have mentioned in your statement here, leads inevitably to the man 
who sells at below the price set or below the cost to him, and that even- 
tually he would go out of business if he continued that. 

Mr. Morano. And it could lead to the destruction of our free enter- 
prise system eventually. 

Mr. Rocers. And if some State fair-trade law provides that no mer- 
chant shall sell an article below cost of production or cost to him, do 
you think that that is a fair law to be used in the States / 

Mr. Morano. Yes, I do. 

Mr. Rogers. And that if a State law or State says that no merchant 
should sell a product below his actual cost plus his usual expenses, 
that that would be a fair law and, if this were brought about, if this 
bill were passed, it would sanction and foster that legislation in all 
States? 

Mr. Morano. First of all, Congressman, I do not think the danger 
implied in your question is actually there because you may be a manu- 
facturer of knives and certainly there are other people who manufac- 
ture knives as good as you do or better and can sell them cheaper than 
you can if they are better businessmen, and it will be the same knife. 

Mr. Rocers. Did you ever make a study 

Mr. Morano. That is the secret of our system. That is the very 

vigor of our system, in my opinion. 

Mr. Rocers. Did you ever have an opportunity to observe the hear- 
ings that were conducted by the old NRA, National Recovery Act, as 
it dealt with that situation? 

Mr. Morano. Unfortunately, I did not have that opportunity. 

Mr. Rocers. Are you familiar with the so-called large chain stores 
and their method of operation as they deal with the manufacturers? 

Mr. Morano. To a slight degree. 

Mr. Rocers. Does it show that through a period of time during the 
twenties some of the larger chains went directly to the manufacturers 
and bought directly from them ? 

Mr. Morano. I ‘don’t go that far back in my recollection, Con- 
gressman. 

Mr. Rogers. In analyzing the situation we are confronted with—I 
will put it this w ay—what is your reaction as to the right of a large 
chain store to conduct business in the manner and method that they 
have been doing as it deals with nationally advertised brands of cer- 

tain goods where they offer them at a price lower than the independent 
merchant ? 
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Mr. Morano. I could tell you what my wife’s reaction is when she 
goes into those stores. Naturally, she would try to buy a nationally 
known brand as cheaply as she could get it. If you are try ing to get 
me to say it, I will say it. Iam in favor of punishing a chain store 
if they exercise cutthroat competition to knock out a small retailer 
across the street and then come back and sell that same article for more 
than what the little fellow was selling it across the street. 

Mr. Rogers. You feel that your bill would accomplish that thing? 

Mr. Morano, Exactly. 

Mr. Rocers. And that is the objective of this legislation so far as 
you are concerned, and nothing else ¢ 

Mr. Morano. Exactly. 

Furthermore, I feel that States in the economic regions in which 
they are geographically located are more expertly able to determine 
what is best without endangering the system which we live under. 

Mr. Rogers. Can you v isualize those States which do have fair-trade 
laws, wherein it is left to the industry, more or less—and by the indus- 
try I mean the manufacturers and the retailers—can you visualize 
that they may get together and set prices that are out of proportion 
and result in a monopoly ¢ 

Mr. Morano. They wouldn’t get far in the State of Connecticut, for 
example, if they tried to do a thing like that. 

Mr. Rocers. Why do you say that ¢ 

Mr. Morano. Because in the State of Connecticut as consumers we 
have an opportunity to buy another article of like manufacture, and 
that is where the competition lies. That is where any agreement that 
would result in an abnormal pricing situation, abnormal prices being 
charged for an article, couldn't exist very long, in my opinion. 

Mr. Rocrers. By that statement you mean that you do not feel that all 
of the manufacturers and distributors of goods within the State of 
Connecticut could, by any chance, get together and set these prices and 
keep them set ? 

Mr. Morano. There are some unscrupulous manufacturers who 
might attempt to do a thing like that. 

Mr. Rogers. Yes. 

Mr. Morano. But I think that good, honest, and vigorous competi- 
tion, together with the consumers’ outcry, would take care of that. 

Mr. Rocers. You feel that the consumers’ objections to it would 
result in the manufacturers and the retailers not engaging in practices 
of that kind? 

Mr. Morano. Not when an honest manufacturer comes along with 
an honest distributor and breaks it up. 

Mr. Keating. Mr. Morano, will you explain how your bill differs 
from or is similar to the so-called McGuire bill ? 

Mr. Morano. TI haven’t read the McGuire bill, but T have a copy 
here that I just secured this morning. T read the last section. It says: 

Every person who shall make any contract or agreement hereby declared to be 
unfair or unlawful shall be deemed guilty of a misdemeanor, and, on conviction 
thereof, shall be punished by fine not exceeding $5,000 or by imprisonment not 
exceeding 1 year, or by both said punishments, in the discretion of the court. 

T think that section is a little bit tough, to use the vernacular. 

The CratrmMan. That means a nonsigner would go to jail if he vio- 
lated the price: is that it? 
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Mr. Morano. Apparently that is what it means. I don't think I 
would want to go as far as that. 

Mr. Kearinc. You do not have those penal provisions in your bill ¢ 

Mr. Morano. No; they are not. 

Mr. Kearrnc. In other respects the bills are similar 

Mr. Morano. I am not sure. I have been away for 10 days and I 
haven't had a chance to read all of Mr. MeGuire’s bill. 1 think sub- 
stantially that might be the big difference. 

Mr. Keatrtnc. Under your bill, if there were a violation, the only 
remedy which could be sought would be a cease-and-desist order. 1 
suppose that isit. T here would be no criminal penalty provided, such 
as in the McGuire bill. 

The Cnatrman. IL would suggest that counsel give the differences 
between the bills. 

Mr. Morano. I would like to hear them myself. 

Mr. Goupsrreixn. My understanding is that Mr. Morano’s bill is 
designed to take care of the Se -hwegm: ann case. The bill would per- 
mit nonsigners to be bound with regard to resale price maintenance 
contracts relating to commodities in interstate commerce. 

The McGuire bill is apparently designed to take care of that situa- 
tion, but has two additional features. It purports also to take care of 
the Wentling case, which held that with regard to interstate sales 
a nonsigner Was not bound to maintain a fair price. Thus a mail-order 
house in Philadelphia in selling to another State would not be bound 
by the Pennsylvania laws. So you have the interstate feature of the 
Wentling case and the intrastate feature of the Schwegmann case. 

The proponents of the McGuire bill claim it takes care of the Went- 
ling case, Tlowever, recent testimony before the Foreign Commerce 
Committee indicated that certain attorneys felt the bill was imprac- 
tically drafted and did not actually cover the Wentling situation. 

It further goes to make it a criminal penalty instead of a cease and 
desist penalty. 

Mr. Kearine. The intention of the Morano bill is to affect only 
intrastate sales; is that correct ? 

Mr. Morano. It will leave it to the States to exercise the rights 
which they have under the State laws, and nothing more. 

Mr. Kearine. But that would allow them to bind nonsigners if the 
goods were transported in interstate commerce. 

Mr. Goupsrern. The sale of the goods, Mr. Keating, rather than 
mere transportation of such goods. 

All the goods which are the subject matter of this bill are trade- 
marked articles in interstate commerce. 

The issue is where the sale is made by a mail-order house in one 
State and the consumer is in another. 

Mr. Keating. If the Morano bill were enacted, there would still be 
left the point that a nonsigner would not be bound by any price if the 
sale was made over State lines. 

Mr. Goupsrern. H. R. 6367, which is Mr. Keogh’s bill, before our 
committee, takes care of that situation as well as the situation covered 
by Mr. Morano’s bill. 

Mr. Morano. After the article reaches the State and it is up for 
sale in the State, that is when the nonsigner would be bound. 

The Cuatmman. You wouldn't object to an amendment to cover the 
interstate feature, if we adopt your bill / 
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Mr. Morano. I would not object. 

The Cuarrman. As has been indicated, we have one or more bills 
which cover both those factors. 

Mr. Morano. I would object to any provision that would result in 
penalties such as are in the McGuire bill. 

Mr. Rocers. Along that line, if the State law provided a penalty 
as well as injunctive relief by punishment of a fine or imprisonment, 
would you want the Federal law to have that provision or leave that to 
the various States? 

Mr. Morano. I would leave it to the State if the abuses were such 
that punishment were required, in order to correct the abuses, then the 
State would be in a position to know it much more adequately than 
we, perhaps, would know it in Washington. 

Mr. Rogers. The effect of your bill is to merely say that when a 
State has adopted a fair-trade law, whatever they say or whatever 
they do will not be upset by the Federal Government. 

Mr. Morano. It is just as simple as that. You have stated that very 


simply. 
Mr. Rocers. Under the Sherman autitrust law. 
Mr. Morano. It isas simple as that. > 


Mr. Bryson. The purpose of your bill is to put us where we thought 
we were before the decision in the Schwegmann case. 

Mr. Morano. Exactly, Mr. Congressman. 

Mr. Wiuus. Is there a bill which reaches the third category’ You 
have testified that 45 States have adopted the fair-trade statutes. 
What States have not done that? Texas, District of Columbia, Ver- 
mont, and Missouri. 

Of course, the District of Columbia is not a State. 

Coming back to my question, it looks like the McGuire bill would 
bind nonsigners in connection with sales made directly to retailers 
from one State to another, whereas your bill would bind nonsigners of 
goods although shipped across State lines when they are distributed 
to wholesalers and retailers in the State. 

Is there a bill which would say that nonsigners would be bound in 
interstate sales only between those 45 States which appear to desire 
it that way, and would leave Texas and Vermont and Missouri and 
the District of Columbia alone? We could word a bill that way. Is 
there any such legislation pending ¢ 

Mr. Morano. Unless it is in the Keogh bill. 

Mr. Gotpsretn. The Keogh bill would provide that the State of 
origin where the retailer is, its law would be binding upon the sale, 
so that, if you were in Louisiana and you made a sale into Texas, 
Louisiana law would bind you, and also, if you were in Texas and the 
sale was made in Louisiana, the Louisiana law would be binding. 

Mr. Wiis. This bill and the McGuire bill would not impose the 
will of Congress or the application of the Federal law in Texas? 

Mr. Morano. It would not. It would only apply where those States 
have fair-trade acts. 

Mr. Wits. I am trying to get the bill in mind. Your bill, in 
effect, would be a bill to come to the aid of those States whose legis- 
latures feel that fair-trade agreements are good and proper. 

Mr. Morano. Exactly. 

The CHairMan. Suppose you had a situation as follows: Texas has 
no fair-trade statute and some mail-order house starts operating from 
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Texas and ships into States which have fair-trade statutes. Would 
any of these bills get at that? 

Mr. Wuus. I do not know, but those are the kind of questions 
I want to get at. 

The Cuairman. That would be a loophole that escapes the framers 
of the bill unless it is covered. Should we, or could we bind Texas in 
that regard. That is another question I would ask. 

Mr. Kearina. If you try to bind Texas, you get into trouble. 

Mr. Gowpstre1n. Subsection (d) of H. R. 6367, Mr. Keogh’s bill, 
goes to that point. It does bind you if the State of origin of the 
sale is a fair-trade act State. It reads: 

(d) Whenever by contract or agreement described in subsection (b) a stipu- 
lated or minimum resale price may be established for a commodity in any State, 
Territory, or the District of Columbia, where such a contract or agreement 
is lawful, it shall be an act of unfair competition, actionable at the suit of 
any person damaged thereby, to willfully and knowingly, in interstate com- 
merce, (1) advertise for sale, offer for sale, or sell or (2) have transported 
for sale or resale or (8) deliver pursuant to a sale, or otherwise deliver, such 
commodity in any such State, Territory, or the District of Columbia, where such 
a contract or agreement is lawful, at less than the price or prices so established 
in such contract or agreement, whether the person so advertising, offering for 
sale, or selling is or is not a party to any such contract or agreement. 

The CHarrman. You read: “where such a contract or agreement is 
lawful.” If the Texas situation prevails, such contracts or agree- 
ments are unlawful or wouldn’t be sanctioned. I don’t think the 
Keogh bill would cover. In order to make this ironclad, you have to 
revise your language so as to carry out your will. All phases would be 
covered in interstate commerce whether the State of origin itself 
has a fair-trade law or not. 

Mr. Wituts. Mr. Keogh doesn’t want that done. 

Mr. Morano. That is not my bill. 

The Cuarman. Would you want to do it? 

Mr. Morano. I wouldn't want to interfere with a State. 

The Cuatrman. Wouldn't you “upset the applecart,” if I may use 
that term? Wouldn’t there be started in the District of Columbia, 
and Vermont, and Texas, and Missouri, a great number of mail-order 
houses that might be able to do an avalanche of business, under- 
cutting on these trade-marked items? 

Mr. Morano. Wouldn’t they run into the basic Miller-Tydings 
amendment of the Sherman antitrust law? They might run into 
the basic law if they tried that. 

The Cuarrman. I don’t think they would. That would be a loop- 
hole. 

Mr. Goupsrern. The third part of that section in the Keogh bill 
takes care of that. That reads as follows: 

* * * deliver pursuant to a sale, or otherwise deliver, such commodity 
in any such State, Territory, or the District of Columbia, where such a contract 
or agreement is lawful, at less than the price or prices so established in such 
contract Or agreement * * * 

So delivery into a fair-trade State under the Keogh bill below the 
fixed price is prohibited. 

The Cuatrwan. Then it is prohibited. 

You have no objection to that ? 

Mr. Morano. No, I have no objection to that. 
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The Cuamman. To recapitulate, you would want a law passed to 
the effect that a State like Texas or Vermont or Missouri, which has 
no fair-trade laws, would be bound by vour bill or law when vendors 
therein sell and deliver into a State having fair-trade laws articles of 
commerce In interstate commerce, Which are below the fair-trade price. 

Mr. Morano. They are bound now with the signers, as I under- 
stand it, aren’t they ¢ 

Such States are bound, aren't they, counsel ¢ 

Mr. Goupstein. In Texas there ts no fair-trade agreement. 

Mr. Morano. They are bound in the State of Connecticut. They 
couldn't come into the State of Connecticut. 

Mr. Gouipsrer. Under the present state of the law the mail-order 
house in Texas can sell at any price it wishes in the State of Con- 
necticut 

Mr. Kearine. But if they entered into contracts with distributors 
in Connecticut for a standard price, what would be the legal situa- 
tion there ? 

Mr. Gotpstrern. In the absence of legislation in the State of Texas, 
such an agreement involving Texas would be in violation of the Sher- 
man Antitrust Act because the Sherman Act specifically forbids 
the type of contract which the Miller-Tydings Act exempts. 

Mr. Keatine. In order to escape the provisions of the Sherman 
Act, there should be a State law which authorizes the setting up of 
fair trade? 

Mr. Govpsretnx. That is right. 

Mr. Keating. So such a contract by a Texas distributor would be 
in violation of the Sherman Act? 

Mr. Gonpsretn. That is correct, sir. 

Mr. Keatinc. How would it be if the contract is made in Con- 
necticut 4 

Mr. Goupstern. Tam not prepared to answer that at this point. I 
would have to check. 

Mr. Wiis. When you said that under the present Jaw mail-order 
houses can do what they please in Texas, that is not so, to the extent 
that the Robinson-Patman law applies. 

The Cuainman. We are discussing Miller-Tydings only. 

Mr. Wituts. The Robinson-Patman Act applies. 

The Crarrman. Are there any further questions, gentlemen? 

We appreciate your efforts this morning, Mr. Morano. Thank you 
very much. 

Mr. Morano. Thank you. 

The Cramman. I want to put in the record a letter received from 
our distinguished colleague, Representative Thomas B. Curtis, who 
has a bill before us, H. R. 4365. 

(The letter referred to follows:) 

JANUARY 21, 1952. 
SUBCOMMITTEE ON StUpy OF MONOPOLY PoWeRr, 
House of Representatives, Washington, D.C. 

Dear COLLEAGUES: Some time ago I introduced a bill, H. R. 4365, to repeal the 
Miller-Tydings Act. 

My intention in introducing this measure was to end the confusion and doubt 
which has resulted from the recent Supreme Court decision invalidating the so- 
called nonsigner clauses. It was my belief then, and still is now, that the entire 
manner of retail price maintenance should be carefully reconsidered and my bill 
was introduced as a step toward obtaining such consideration. 
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The House Select Committee on Small Business, of which LT am a member, is 
presently conducting a study of fair trade legislation and soon will issue its 
report. This report is designed solely as a presentation of the arguinents pro 
and con and will not include committee recommendations. 

It is my intention to await the above-mentioned report and our committee's 
consideration of that report before taking any final position in regard to fair 
trade legislation. Accordingly, at this time, I would prefer not to take action 
in regard to my bill nor to present a statement other than this one. 

Bills are now pending before your subcommittee dealing with the substantive 
problems involved and therefore the reconsideration which I desire is made 
certain. 

(Signed) Thos. B. Curtis 
Thomas LB. Curtis. 

Mr. Morano. Have you a letter from Mr. Poulson’ [ want to put 
that in the record. 

Phe CuatrmMan. Yes. To will put that letter in the record at this 
point. 

(The letter referred to follows :) 

JANUAR oo, Ww. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. ¢ 

DEAR COLLEAGUE: Tam in receipt of your letter notifying me that my bill, 
H. R. 4592, pertaining to the Pair Trade Act, will come before your subcom 
mittee on February 13, 1952. 

Mr. Albert Morano, of Connecticut, has a similar bill, H. R. 4662, and since 
I will be out of the city during that week I am asking that his bill receive pref 
erence over mine. He is prepared to furnish the arguments and I assume will 
submit them prior to that date. 

Sincerely yours, 
(Signed) Nerris Poulsen, 
Norris Poutson, M. C 

Mr. Ini VTING, The Poulson bill is apparently like the Morano bill. 
The Curtis bill is different. 

Mr. Goipsterx. The Curtis bill would repeal the Miller-Tyding- 
exemption entirely. 

Mr. Bryson. Then on the bill pending before another conmimuit 
tee — 

Mr. Goupstern. There is also 6184, by Mr. Elhott, which is identical 
with the McGuire bill. That is drafted as an amendment to the Fed 
eral Trade Commission Act. 

Phe Cnamnman. Actually. it is an amendment to the Sherman Act, 
The MeGuire bill and the Elliott bill are before the other conimittee. 
They were referred to the other committee because they had a certain 
title, which reads: 

To amend the Federal Trade Commission Act with respect to certain coutracts 
and agreements which establish minitum resale prices and which are extended 
by State law to nonsigners. 

Actually, the body of the bill amends the Sherman Act, 

( Discussion off the record.) 

The Cuamman. Mr. Morison, will you come forward, please. Stat 
your name and your official title. 


WO4S1 +}. se 1: 
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STATEMENT OF H. G. MORISON, ASSISTANT ATTORNEY GENERAL 
OF THE UNITED STATES, DEPARTMENT OF JUSTICE, ACCOM- 
PANIED BY GEORGE HADDOCK, CHIEF, TRIAL SECTION, DEPART- 
MENT OF JUSTICE, AND SAMUEL K. ABRAMS, CHIEF, LEGISLA- 
TION AND CLEARANCE SECTION, DEPARTMENT OF JUSTICE 


Mr. Morison. Mr. Chairman, my name is H. G. Morison. T am 
Assistant Attorney General of the United States, in charge of the 
Anti-Trust Division. 

I am glad to appear before this committee at its request to present 
the views of the Department of Justice on the subject of resale price 
maintenance, 

The four bills which are the subject of these hearings, H. R. 4365, 
H. R. 4592, H. R. 4662, and H. R. 6367, deal with the Miller-Tydings 
amendment to section 7 of the Sherman Act. H. R. 4365 would repeal 
the Miller-Tydings amendment, which legalizes certain resale price 
maintenance contracts, and the other three bills would enlarge it by 
binding nonsigners. 

The Department of Justice favors the enactment of H. R. 4365, and 
is opposed to the enactment of H. R. 4592, H. R. 4662, and H. R. 656 

Mr. Wits. You favor the bill that would repeal the Miller- Pyd- 
ings Act? 

Mr. Morison. Yes, sir. 

Mr. Keating. That is the Curtis bill. Mr. Curtis comes from Mis- 
souri, Which is not a fair-trade State. 

Mr. Morison. The Miller-Tydings amendment to section 1 of the 
Sherman Act, enacted in 1937, provides that vertical minimum price- 
fixing contracts shall not be in violation of the antitrust laws or the 
Federal Trade Commission Act when such contracts involve (1) trade- 
marked or branded commodities, (2) which are in competition with 
other similar commodities, and (3) when such contracts are valid 
under the State law of the place of resale. 

The first resale price-maintenance bill was introduced, as you gentle- 
men recall, in the Sixty-third Congress in 1914 and modified versions 
were introduced in each succeeding Congress, without success, until 
the Senate District Committee of the Seventy-fifth Congress appended 
what is known as the Miller-Tydings Act to the appropriations bill 
for the District of Columbia. 

The legislation was described as merely an enabling act, permitting 
the extension to commodities in interstate commerce of resale price 
maintenance laws of the various States. Forty-five States have such 
laws, differing in detail, but all permitting the making of vertical 
contracts establishing minimum resale prices and binding persons not 
parties to the contracts. 

Mr. Keatine. Do I understand that the Miller-Tydings Act, as 
we know it today, is an appendage to an appropriation bill for the 
District of Columbia ? 

Mr. Morison. That is correct, sir. 

Mr. Keatine. I thought it was an amendment to the Sherman law. 

Mr. Morison. It is an amendment, sir. It was passed, however, as 
part of the District of Columbia appropriation measure. 

Mr. Keatinc. What kind of legislating is that? I never heard of 
such a crazy thing. 


‘. 
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Mr. Morison. That speaks for itself. 

Mr. Bryson. Is that what is referred to as “bobtail” legislation ? 

Mr. Morison. That is right. 

Mr. Bryson. Striking out all of the enacting words and inserting 
in lieu thereof ? 

Mr. Morison. That is right. 

The Cuairman. That device indicates what is known as the abuse 
of the rider. They put it in as a rider to an appropriation bill. 

Mr. Morison. In a body of such experts, I would net want to com 
ment on that. 

Mr. Witnis. There were hearings on that bill. though, weren't 
there? ° 

Mr. Morison. Yes, sir: there were hearings on the various bills in 
succeeding Congresses. 

Mr. Keartne. Before the District of Columbia Conmunittee or Ap 
propriat kas Comunittee / 

Mr. Morison. Mr. Congressman, the records of those hearings were 
in) every type of hearing. even the Labor Committee at one time. | 
recall, having had 2 discussion on it. 

The Cuamman. This committee had hearings on it. 

Mr. Mortson. That is right. 

The Cuamman. Mr. Miller, now a very distinguished jurist, was 
a member of this committee. 

Mr. Bryson. Even now simultaneous hearings are going on before 
two committees on this same subject. 

Mr. Morison. That is correct, as | understand it. 

Shall T continue, Mr. Chairman 4 

The Cuamman. Go ahead, unless the gentlemen want to ask some 
further questions. 

Mr. Keating. I never heard of such a crazy thing in my life. 

Mr. Morison. | might mention that when the bill was sent to the 
President, he commented unfavorably upon the bill and pointed out 
the dilemma as to his veto power. He indicated his disfavor for this 
bill, but he could not strike it down without destroying the appro 
priations for the District. 

But, to continue, sir- 

The CHatroan. Will the gentleman from New York join ime in 
a bill I have offered, giving the President the right to strike out from 
the appropriations bills such a rider / 

Mr. Keatine. The gentleman from New York offered a bill to do 
that very thing long before vou did. I favor item veto by the Presi- 
dent. Uhave found considerable opposition from various colleagues 
in that regard, however. 

The CHarMan. You and IT alone are voices in the wilderness. 

Mr. Bryson. Could it be that you gentlemen are together on that 
one subject ? 

Mr. Keating. On that one subject. I find myself in agreement 
with my chairman on that subject, and I am delighted. 

The CHarrMan. I am delighted to be in agreement with you on 
any subject. 

Mr. Morison. The Miller-Tydings Act speaks only in terms of “con- 
tracts or agreements” and makes no reference to nonsigners. In 
Schivegmann Brothers v. Calvert Corp, (BAL U.S. 384). the Supreme 
Court ruled on May 21, 1951, that persons not parties to agreements 











20 STUDY OF MONOPOLY POWER 


establishing minimum resale prices of commodities in interstate com- 
merce are not bound by those agreements, even though the State of 
resale does have a law binding nonsigners. 

The Court pointed out that the Miller-Tydings Act sanctions con- 
tracts or agreements between a distributor and one or more retailers 
to fix a minimum price, if State law permits, but added: 

When they seek, however, to impose price-fixing on persons who have not 
contracted or agreed to the scheme, the situation is vastly different. This is 
hot price-fixing by contract or agreement: that is price-fixing by compulsion. 
That is not following the path of consensual agreement: that is resort to 
coercion, 

The Court also stated that—¢ 
When a State compels retailers to follow a parallel price policy, it) demands 
private conduct which the Sherman Act forbids. 

After examining the legislative history of the Miller-Tydings Act, 
the Court went on to say that— 

we cannot find that the-distributors were to have the right to use not only a 
contract to fix retail prices but a club as well. 

Mr. Winurs. You are not intimating that the Supreme Court held 
in the Schwegmann case that the Miller-Tydings Act could not be 
amended in the way proposed by the bills before us / 

Mr. Mortson. No, Mr. Congressman: Tam not. 

Mr. Wiuats. I am only talking constitutional law. now. Lo want to 
know what we can or cannot do. You are not saving we have no 
power to enact this legislation / 

Mr. Morison. That is quite right. Tam expressing no opinion on 
its constitutionality. 

Resale price maintenance laws were depression-born. as becomes 
crystal clear through a review of the history of their enactment. 

The first State how legalizing such contracts was passed by Califor- 
nia in 1951. Persons not parties to the contract were free to sell at 
their own prices, however, so the law was not satisfactory to those 
who sought price stability. Therefore, the California act was amended 
in 19330 bind nonsigners as well. Other States passed similar laws. 

The Supreme Court upheld the constitutionality of the [linois act 
in 1936 in Old Dearborn Distributing Company \. Seagram-Distillers 
Corp, (299 U.S. 183). 

Mr. Kearine. These cases all seem to involve intoxicating beverages. 
I thought the gentleman from South Carolina ought to have it called 
to his attention. 

Mr. Bryson. That is certainly very persuasive evidence as far as I 
am concerned, 

Mr. Morison. Twenty-eight States enacted resale price maintenance 
legislation in 1957. One or more States passed a similar law in each 
of the three following years, until, in 1941, 45 of the States had laws 
permitting resale price maintenance contracts, all of them binding 


hohsigners, 

Mr. Winuts. We were not in a depression in 1941, were we / 

Mr. Mortson. That is right. 

Mr. Writs. That is when the real enactment came about. 

Mr. Mortson. My point was the impetus by which this began was a 
depression measure, The first bill enacted in any State was in 1931. 
It was amended in 1935, still in depression vears, to bind nonsigners, 
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After that first State, the rest followed. The pattern of the enact 
ment in almost every State is almost identical, with the exception of 
Wisconsin. 

Mr. Bryson. In other words, the other States followed in uniform 
manner somewhat hke the Uniform Negotiable Instruments Act. 

Mr. Mortson. Yes, sir. 

As an amusing sidelight, they were in such a rush to get these laws 
passed that several States passed this law with an identical typo 
graphical error which had to be corrected in subsequent legislation. 

Mr. Keavine. Each one of these States that passed a law apparently 
determined that in order to make the law effective, it had to bind non 
signers as well as signers. 

Mir. Mortson. That is true. 

Mr. Rogers. Do you give any significance to the fact that there was 
a depression, and out of that depression certain people learned certain 
lessons, and those lessons had to be cured by some legislation ¢ 

Mr. Morison. [ think, if I understand your point, Congressman 
Rogers, ves. 

I think the impetus and motive that gave acceptability to this kind 
of measure was inspired by a depression situation in which our whole 
economic system was, to say the least, in chaos. 

Mr. Rocers. They thought the National Government in the NRA 
went a long way In setting up codes and setting up the methods to 
take care of unfair competition. 

Mr. Morison. That is correct. 

Mr. Rogers. When the Supreme Court struck down the National 
Recovery Act because it Was an nila ful delegation of legislative 
authority, then the States, even after 1935, enacted a muuber of these 
fair-trade laws. 

Mr. Morison. Yes. sir: that is correct. 

Mr. Rogers. Of course, vou are testifving here as a lawyer and 
also as an individual. Dont vou think as a lawyer that each of 
these States, when they did pass these laws, gave some thought to 
What good had arisen from the NRA which had been stricken down, 
and as a result thought that they would eliminate some of these 
things / 

Mr. Montson. Congressman Rogers, if 1 can speculate and surmise, 
I would think so. T would think the atmosphere and the context of 
the times brought about this experiment, as you pointed out, of the 
NRA, which was a drastic attempt at resuscitation which had to be 
taken, and which abandoned the principle of free competition in the 
Sherman Act. [t was a recognition that the situation was so desperate 
that the usual forces of a free market would be too long in correcting 
the evil, and therefore they took this drastic measure of codes, et 
cetera, inorder to save a dving economic system. 

I think that impressed itself in every State legislature. T agree 
with vou. 

Mr. Rocrers. Many States felt that part of the depression of 1929 
Was brought about by methods of unfair competition that had re 
sulted from the concentration of the retail trade in the hands of a few 
who could use a club over the independent man: and that. if some 
protection was not eiven to the independent, he would be eliminated 
out of the market: wasn’t that the thought ? 
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Mr. Morison. There is no question about it, Congressman Rogers. 
If you read the TNEC report which covers that period, you will see 
that the dilemma the country faced was that our ability to produce 
was way above the ability to distribute and the reason we didn’t 
distribute was that we found throughout such a rigidity in the price 
structure by agreements of all kinds that, when the market began 
to sag, instead of affording goods and commodities at a price the 
purchaser could pay, prices were held up. 

As a result, the manufacturers were found turning out labor in 
order to hold the price high. That situation was etching itself into 
every segment of our economic system. 

Mr. Rogers. I know that was the representation made to me as a 
member of the legislature back in those days. 

Now, let’s get down to the question today. Do you think that our 
economic system has so changed now that we ave free of those evils 
that brought about the destruction of many independent merchants, 
so that today we could not go back to that period that led to the 
depression of 1929 4 

Mr. Morison. No, sir. I think the situation today is entirely dif- 
ferent, Mr. Congressman. We have the highest produetivity, the 
highest distribution of goods and commodities that we have ever 
attained, or, for that matter, that any nation has ever attained. 

The benefits of our productive economy, even with the cut-backs 
affected by our defense program, are wide, and there is an entirely 
different situation. 

T might say, Mr. Congressman, my job in the Department of Justice 
is constantly to see to it that the evils which brought about our depres- 
sion of 1929 do not reoccur. I mean by that, that any restraints on 
price, rigidity in the price structure, or interference by private agree- 
ment with the freest workings of the market should never occur. If 
I am successful in that, then the kind of thing which occurred in 1929 
will not occur again, in my estimation. 

Mr. Rogers. Do you believe that the lerge chains and their opera- 
tions have increased or decreased since that time, and the method of 
competition that they use is any different now than it was then 7 

Mr. Mortsox. Well, there is no question, Mr. Congressman, that 
there have been changes, and I hope as long as I live, that these 
changes will continue to occur, that we progress. There is no question 
that our marketing and distribution system have drastically changed. 
There has been an evolution not only in marketing, but in manufac- 
turing and in all lines of our commerce. 

Mr. Rogers. Haven't those changes been to the etfect that the larger 
manufacturers and larger retailers have grown larger at all times and 
that the smaller manufacturers and the smaller retailers have become 
Jess and less in number and size? 

Mr. Mortson. There is no question about that. Mr. Congressman. 

Mr. Rogers. That being the situation, and we agree upon that. don’t 
vou feel that we should have some legislation that will prohibit the 
larger ones from getting larger and the smaller ones from getting 
smaller? 

Mr. Morison. T will answer that in this way. The Sherman Act is 
designed specifically—and it has been so written into the law of the 
innd by the decisions of the courts—so that wherever we find any 
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enterprise in interstate commerce, whether it be large, small, 
medium sized, using its position by agreement or otherwise to defea 
competition, to destroy a competitor, we attack it. Take for esis e 
some of the cases which have been brought in which these large dis- 
tributive organizations have not done what they legitimately might do, 
which is to pass on economies they have obtained in their operation. 
That is an old principle in American economics. That was the way 
the independent could persevere, because he could bring about better 
economies and pass it on to the consumer, But where the large dis- 
tributive organization has been used not for that purpose, but has 
been designed and intended to destroy, and in fact did destroy, a 
competitor, then the Sherman Act condemns it. 

Mr. Rogers. We will agree that the Sherman Act condemns it, 
but, in your ability to enforce it and bring about enforcement, to keep 
that thing from coming about, do you know how many fellows may 
fall by the wayside while you are getting around to enforcing that 
and breaking up any- number of independent merchants as a result 
of this competition which is in violation of the law ¢ 

Don't vou think that we should take some steps here, if possible, 
to prohibit that from arising ¢ 

Mr. Morison. Mr. Congressman, | hope you are talking my lJan- 
guage. I think the appropriation of the Antitrust Division should be 
three times as large because the problem is three times as large. I 
agree with you thoroughly. 

But possibly, sir, with vour indulgence, if | could go forward with 
what I have here, maybe I can give a rounded picture of this. 

The CHarrman. You may proceed. 

Mr. Mortson. Could I proceed, sir? 

Mr. Keating. [ might say at this point that your argument about 
this great expanding economy that we hear so much about would make 
more important than ever the necessity of protecting these little fel- 
lows, as long as these big giants are getting bigger and bigger. You 
say that is the proper thing and vou say that is the way it ought to 
be. I should think that would make more important the protection 
of the little fellow in private business—the independent. 

I should think your argument is just exactly the opposite of the 
conclusion which vou have drawn so far. 

Mr. Mortson. May I address myself to that, Mr. Congressman ? 

Let me give you my personal point of view, if I may. It repre- 
sents what I am supporting here. 

I conceive myself to be a fundamentalist on this question of eco- 
nomic freedom. T think Thomas Jefferson was right when he said you 
cannot have political freedom without economic freedom. I firmly 
believe that you can no more have a healthy physical body with a little 
cancer than you can have a healthy free economy with a little bit of 
price fixing. This is the only Nation in the world which has taken the 
position—the most revolutionary concept ever heard of in an eco- 
nonce system—that we are going to have as the regulator not laws 
and men and bodies and administrative agencies to civilize competi- 
tion, we are going to say the market place is the best instrument for 
distributing our wealth to all of our people. 

Mr. Congressman, that has brought in this Nation the greatest in- 
dustrial eapacity in the world. It has distributed our goods at lower 
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prices than in any other nation of the world. I ask you only to look 
at some of the countries abroad, which followed the other philosophy. 

Now you say, but that hurts the little fellow. I think we have a hard 
dilemma. I come from asmall town. In the depression, when I start- 
ed practicing law, I saw the pillars of that community, the men who 
supported the civic responsibilities, the schools, the churches, the 
people who had to be relied upon for that community to live, suddenly 
were out of pocket. They had no jobs and no money. The independent 
merchants took those fellows on on the cuff, no chain did that. 

So I know that the independent, small merchant is an important 
part of community life: but I think you have to make a decision. I 
do not think our philosophy entails putting a floor under any seg- 
ment of simeubiaien because, if you can do it a little here, you can 
do it throughout the economy, and there is always a cogent argu- 
ment for doing it. 

Mr. Kearine. We have done it throughout the economy. Our laws 
are full of such devices for subsidies and the like. Laws provide for 
floors under agricultural products, and all of those things, which in- 
terfere with complete free enterprise. There is no more completely 
free enterprise in this country. 

Mr. Morison. My point is that I do not want to extend it another 
inch. You may be entirely right. 

Mr. Rogers. Can you get the Defense Department to let their con- 
tracts to the lowest bidders and not let them to cost-plus contractors ? 

Mr. Bryson. An order was made Jast week by Mr. Wilson doing 
away with competitive bidding. 

The Cuairman. Up in New York where the cost of living is higher 
und wages are higher generally than in other parts of the country, if 
you are going to have contracts let out by virtue of competitive bids, 
you are going to close up many of our factories in New York. In the 
case of the clothing factories which make uniforms, we already have, 
in-and around New York and probably up in the neck of the woods 
that the gentleman from New York, Mr. Keating, comes from, plants 
are half closed, and many of the workers that could be emploved on 
uniforms are out of employment because of competitive bidding. 
The problem isn’t simple at all. 

Mr. Bryson. It doesn’t cost much more to live in New York than 
it does in other places. The differences are infinitesimal. 

Mr. Krarine. All those things are an interference with complete 
free enterprise. What I say is that I do not vield to this witness or 
any other member of his administration in my admiration for the 
free- enterprise system: but I say we have already made all kinds of 
regulations to take care of this or that in a complex economy. I do 
not think we can go backward to the so-called law of the jungle nor 
is it desirable to do so, in business or in any other relationship. 

The Cuamman, Isn't it true that we must balance the public 
interest ¢ 

Mr. Kearine. That is it. 

The Cuatrman. It is not simple at all. In many instances we have 
violated the law of supply and demand and the free-competitive sys- 
tem. The question is whether we should do it here. You have to weigh 
the equities and inequities, and it is a dilemma. 

Mr. Morison. That is true. 

There are no laws which take away price competition as directly 
as this. There are other laws which stabilize—your agricultural pro- 
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grams. Tam not an expert on those, Mr. Congressman. They buy 
up ata parity price; but there is nothing that prevents the free play 
of the market per se as does this. This is the only one [ know of. 

May I continue, Mr. Chairman ¢ 

The CaarrMan. Go ahead. 

Mr. Morison. As Congressman Willis pointed out, Missouri, Texas, 
Vermont, and the District of Columbia are today the only jurisdic- 
tions without so-called fair-trade laws. 

Meanwhile, the question of the legality of these contracts as they 
affected goods moving in interstate commerce remained. Dr. Miles 
Medical Co.v. Parks & Sons Co, (220 U.8.375). The Miller-Tydings 
bill was described as legislation which “permits the individual States 
to function, without Federal restraint, within their proper sphere, 
and does not commit the Congress to a national policy on the subject 
matter of the State laws.” 

Passage of the Miller-Tydings bill was opposed by the Depart- 
ment of Justice and the Federal Trade Commission. President 
Roosevelt stated that he was signing the bill reluctantly, both be- 
cause he disapproved of legislation by rider and because he had 
doubts concerning the wisdom of this legislation. 

A study of the committee reports raises the question whether Con- 
gress realized the effect it would have on nonsigners. It was de- 
scribed as enabling legislation “to help effectuate a public policy so 
fixed ina State.” But the State laws were described as “in no sense 
general price-fixing acts. They merely authorize a manufacturer 
or producer to enter into contracts for the maintenance of his price, 
but they do not compel him to do so. In other words, they are 
merely permissive.” As we shall see, this description was unrealistic. 

It was argued that legislation permitting minimum resale price 
fixing was needed to help the small independent retailer against the 
chain stores and other large outlets, which could buy more advan 
tageously and thus sell ata price lower than that which the small in 
dependent could offer. This argument is largely invalidated by the 
fact that the chains and department stores can and have introduced 
private brands which they sell in competition with price-fixed branded 
goods, 

Another argument advanced by the sponsors was that it protected 
the manufacturer's eood will. It is contended that selling a well- 
known, branded item at a reduced price impairs the manufacturer's 
good will, in that it leads the customer to suspect that the article is 
overpriced at its regular price. Since the principal sponsors of the 
legislation were retailers, their concern for the manufacturer has a 
false ring. In fact, many manufacturers resisted signing the so-called 
fair-trade agreements until they were forced to do so by threats of 
retailer boycotting. 

It is said that laws permitting resale price-fixing contracts are 
necessary to prevent loss-leader selling. The theory is advanced that 
unscrupulous retailers advertise certain well-known commodities for 
sale at a great bargain, but when customers seek to buy the adver 
tised item thev are either shunted to an inferior brand or are induced 
to purchase additional articles at a sufficient mark-up to offset the 
loss taken by the retailer on the leader. 
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Some confusion exists concerning precisely what loss-leader selling 
is, that is, whether it is selling below the customary mark-up, selling 
at invoiced cost, or selling below cost. But éven assuming for the sake 
of discussion that loss-leader selling is ‘an undesirable practice, the 
so-called fair-trade laws go far beyond what is necessary to prevent 
it. 

Predatory price cutting for the purpose of forcing a competitor 
out of business is in violation of the antitrust laws. Section 5 of the 
Federal Trade Commission Act prohibits unfair methods of competi- 
tion, and articles may be sold below cost in such manner as to violate 
that section. Section 3 of the Robinson-Patman Act prohibits selling 
“at unreasonably low prices for the purpose of destroying competi- 
tion.” 

The Department of Justice opposed enactment of the Miller-Tyd- 
ings Act and is convinced that it is not beneficial to any segment of 
our society. This law is contrary to the basic American principle 
which has kept our economy dynamic and vigorous—that the regu- 
lator of our free-enterprise system shall be competition, not the sup- 
pression of competition either by governmental regulation or by 
private agreements. 

Mr. Keatine. The Department of Justice defended the NRA case, 
the Shechter case, in the Supreme Court, did it not / 

Mr. Morison. When a law is on the statute books, we enforce it. 

Mr. Keatine. But you didn’t believe in what you were arguing. 

Mr. Morison. I wasn’t here. I have no idea whether they personally 
had a belief or not. 

Mr. Bryson (presiding). Is it a fixed policy of the Department of 
Justice that it defend acts that are on the statute books ¢ 

Mr. Mortson. Wherever we are charged by law to enforce it, Mr. 
Chairman, we do; yes, sir. 

Mr. Bryson. Doesn't the Justice Department sometimes interfere 
to seek to have an act on the books declared unconstitutional ? 

Mr. Mortson. There may have been instances. None comes to mind. 
I know in the Shechter case we did defend the law in the Supreme 
Court—the Solicitor General did. 

Mr. Bryson. Didn’t the Department of Justice do that quite 
recently in a case involving the railroads, some question of segrega- 
tion on the railroads? 

Mr. Mortson. Mr. Chairman, I frankly do not know the answer 
to that. Iam sure someone else could give you the answer. 

Mr. Rocers. You state that the Department of Justice has the duty 
and obligation to enforce all the laws upon the statute books and 
that was the reason that vou defended the Shechter case in the NRA 
decision. Is it the function of the Department of Justice to advise 
Congress as to how it feels concerning legislation which the Depart- 
ment would be compelled to enforce after its enactment by Congress? 

Mr. Mortson. Yes, Mr. Congressman, we do that. 

Mr. Rogers. You fee! it is your duty to do that? 

Mr. Morison. That is right. 

Mr. Rocers. Do you feel it is also your duty to go forward and 
point out certain matters and take a stand on a controversial question ? 

Mr. Morison, do you think the Department of Justice should take 
a stand on whether we should have fair trade or whether we shouldn’t 2 
Isn't it rather the function of the Department to enforce the law after 
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it is passed rather than suggest to Congress whether they should have 
the law or should not on a controversial question like this é 

Mr. Morison. Mr. Congressman, 1 do not know whether J under- 
stand your question correctly. 

Mr. Rocers. Let’s put it bluntly. What business is it of the De- 
partment of Justice to suggest whether we have a fair-trade law or 
whether we do not have one ¢ 

Mr. McCunsocu. Mr. Morison, you are here at the invitation of 
the committee 4 

Mr. Mortson. Yes, sir. 

Mr. McCutnrocn. You are not here as a volunteer / 

Mr. Morison. No, sir. 

Mr. Keating. But you are saying this law is contrary to the basic 
American principle which has kept our economic systeni dynamic and 
vigorous / 

Mr. Morison. Right. 

Mr. Kearine. How are you going to get up in court and take a posi- 
tion contrary to that if you have tof Aren’t you going to look pretty 
silly when some lawyer on the other side slaps that statement back 
at you ¢ 

Mr. Mortson. I dont know how they would. I assume if we 
were defending the operation of this law—are you assuming some 
constitutional attack would be made on it¢ IL have not considered 
the constitutionality, as the Congressman asked me. 

Mr. Rogers. I believe what the gentleman has in mind is suppose 
we did pass this fair-trade law. 

Mr. Morison. Yes, sir. 

Mr. Rogers. And an attack was made on it. You in the Depart- 
ment of Justice went in to defend it. Say it is an act of Congress. 
Would you then say, while it is an act of Congress, we in the Justice 
Department do not believe it should have been a law because we 
pointed out objections to them on such and such a date 

Mr. Morison. As I see it, this bill does not call upon the Depart- 
ment of Justice to enforce it. It is enforced by private contracts 
and agreements. The only time the Department would be interested, 
as it has been in many cases under the old Miller-Tvdings Act, would 
be when the abuse of what Congress has granted here occurs in the 
business community. In that case. we would be in the business of 
pointing out to the Court that this went beyond what the legislation 
authorized, as we have done. 

Shall I go ahead, Mr. Chairman / 

Mr. MeCutiocn. Mr. Chairman, I would like to have this state- 
ment for this record. 

Trrespective of the possibilities of embarrassment to the Department 
of Justice at any time in the future, as a member-of this committee 
I should always like to be in a position to have the benefit and expe- 
rience and judgment of the Department of Justice on any proposed 
legislation that is going to affect the antitrust Jaws of the United 
States of America. 

Mr. Mortson. Thank you, Mr. Congressman. 

Mr. Bryson. Proceed. 

Mr. Morison. Proponents of this legislation claim that competition 
remains unaffected at all levels. It is our position that that view is 











28 STUDY OF MONOPOLY POWER 


unrealistic. Competition without competitive pricing may retain the 
form, but it takes away the substance of true compet ition. 

The Miller-Tydings Act specifically prohibits horizontal agree- 
ments, that is, agreements by persons in competition with each other. 
The agreements which are made are vertical in form—between the 
retailer and the wholesaler, manufacturer, or producer. It would be 
naive, however, to assume that they are not effective with reference to 
persons In competition with each other, 

Assuming that the impetus for entering into a resale price mainte- 
hance agreement comes from the retailer level, as is often the case, 
it would be extremely difficult for a single retailer to persuade a manu- 
facturer to enter into such a contract. [If such persuasion is to be suc- 
cessful, it must come from a group of retailers, large enough and 
strong enough to be able to affect the manufacturer's total sales within 
an area. 

The manufacturer is likely to resist even then, unless he knows that 
other manufacturers competing with him will agree to similar con- 
tracts. For if only one manufacturer of a particular commodity in 
competition with another enters into a resale price-fixing agreement, 
competing manufacturers will be able to adjust their prices to under- 
sell him. 

In the drug industry, for instance, when such an agreement is en- 
tered into for a given commodity, it is customary for most, if not all, 
of the leading manufacturers producing that commodity to sign simi- 
lar contracts. [fa manufacturer refuses to go along, his product will 
be put under the counter until he sees the wisdom of acceding to the 
demands of the group. 

Mr. Wiis. The Miller-Tydings Act or the amendment before us 
does not purport to validate the manufacturers getting together, does 
it ¢ 

Mr. Morison. No, Mr. Congressman. The point IT was making 
was that, although the Miller-Tydings Act limits the exception from 
the Sherman Act to vertical contracts between the manufacturer 
through the wholesaler and to the retailer level and condemns hori- 
zontal agreements, agreements among retailers, among wholesalers, 
its effect is to enforce the horizontal agreements. 

Mr. Witurs. You assume that the manufacturers will get together 
and conspire and, if they do that, they will violate the law 4 

Mr. Morison, Not necessarily the manufacturers. At the distribu- 
tor level, the wholesalers and retailers. Realistically, and having ob- 
served the operations of the Miller-Tydings Act in the past, l know 
that a manufacturer is going to be quite loath to fair trade an item 
if he is in stiff competition with a similar item, unless he knows that 
the other manufacturer is going to fair trade his item, because he 
would have a rigid price structure and he could not afford to let his 
competitor, by means of a flexible price, price him out of the market. 

My purpose was to point out the inevitability of uniform action, 
whether it is parallel action or by agreement. It still could not be 
condemned if independently done, vet the effect is that you have fixed 
pricing of a whole area of competition as toa given item. 

Pertinent in this connection is the fact that so-called fair trading 
has been most successful in those fields where strong trade associations 
exist. Trade associations working with jobbers or wholesalers can 
spread the “fair trade” net over both retailers and manufacturers. 
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The Department of Justice has brought criminal cases against 
several trade associations for activities going be yond those conten 
plated by the Miller-Tydings Act. Indictments were ene ned against 
the National Association of Retail Druggists, the National Whole- 

sale Druggists Association, the New York State Pharmaceutical Asso 
ciation, and the Colorado Wholesale Wine and Liquor Dealers Asso 
elation in 142 and 1945, 

Mr. Wituis. I didn't know you were going to say that, but that was 
the exact point IT was bringing out. 

Mr. Morison. In all of these cases, the defendants were charged 
with a conspiracy to raise, fix, and maintain prices and with persuad 
ing producers to enter into agreements to fix prices at a level to give 
retailers a desired margin of “profit, Methods of persuasion inc lided 
boycotting honcooperating producers, In each Case, nolo contendere 
pleas were entered and fines were assessed against the defendants. 
A similar case was brought against the Record Dealers Association 
in 1950, resulting in a nolo plea and fines. 

These price-fixing arrangements are entered into by private parties 
without any public regulation or supervision. In some jurisdictions 
the power of the State is used to enforce minimum prices over which 
the State has no control. The consumer's interest is not represented 
at any stage of the negotiations. Nor does he have a means of effective 
protest. In those instances in which all brands of a product are “fair” 
traded, he is unable to make his displeasure felt by refraining from 
buving. If he needs or desires a commodity, he has no choice but to 
buy at the price which private groups have decided is “fair.” 

Mr. Kearine. But he can buy a comparable commodity. 

Mr. Mortson. If it is not fair-traded. 

Mr. Kearing. Sure. If he doesn’t like one kind of toothpaste, he 
ean buy another one. 

Mr. Mortson. That is right. 

Mr. Kearinc. If he thinks people have talked together and have 
fixed an exorbitant price on one kind of toothpaste, he can buy an 
other one. There are always items that aren’t under fair trade that 
he can get, 

Mr. Mortson. As long as those remain, as long as fair trade for the 
nonsigner does not extend to a wider area of coverage of competitive 
items, that is true. Our fear is that by the enforcement power you 
vive in the nonsigner clause, you will find more and more in the area 
of competitive items brought under the blanket of fair trade. 

Mr. Krarinc. We have had the nonsigner clause in effect for a good 
many Vears in most of these States. It was only recently struck down 
by the Court. 

If 1 went into a store to buy Listerine Toothpaste. IT wouldnt’ know 
whether it is fair traded or not, but. if they tried to charge me a dollar 
for it and I thought it was worth 50 cents, I would ask for a 50-cent 
tooth paste and I would try it and would probably stick to it. 

Mr. Morison. I am not wholly an expert on this because our statis 
tics are not very adequate, but I know practically all the leading 
brands of nationally advertised tooth paste are fair traded. That is 
one area of almost complete coverage. The private brands remain 
which are sold by a few department or chain stores. 

Mr. Rogers. Mr. Morison, you have made reference to that in those 
States which have a fair-trade practice, and usu: ally the trade associa 
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tion coerces in bringing about the enforcement of their ideas, which, 
in turn, results in violation of the Antitrust Act, the Sherman Act. 

Would you outline to the committee what the experience of the De- 
partment has been when you go into those cases? You mentioned what 
the trade associations did that under the guise of operating under the 
State law and yet they actually violated the Sherman antitrust law. 

Mr. Morison. Yes, sir, Mr. Congressman. In every one of these 
cases we find the trade association is the focal point of the conspiracy, 
and it is quite a human and understandable thing. A trade association 
which wants to keep going and wants to succeed would like to be able 
to show to its members that it has brought benefit to them, because 
that will perpetuate the organization. The National Retail Druggists 
Association, for instance, claims the credit for having gotten the 
Miller-Tydings bill passed. I am sure pushing legislation is a real 
activity of a trade association, and there is one that has demonstrated 
its ability. 

The very workings of that trade association showed this sort of a 
pattern, that they put pressure upon the manufacturer to fair trade 
his goods, with the threat that, if he did not do so, the retailers so 
organized would boycott out his product. 

I have—and [I will ask permission of the chairman to put in the 
record—the bill of particulars in the case against the National Whole- 
sale Druggists Association. T call attention to exhibit A which is 
attached to it. which lists members of the trade association, the methods 
by which they coerced the manufacturer, by what method, whether 
by personal call or so-called conference letter or bulletins, and the 
actions taken against those who did not accede to the terms of fair 
trading. 

The Cuatrman. The Bill of Particulars that you mention, Mr. 
Morison, is accepted for the record. 

(The exhibit referred to follows (also see Indictments appendix, 
pp. 643 and 651) :) 


IN rhe Disrricy Court or THE UNtikp STATES FOR THE Disrricr or New JERSEY 
No. 61S € 


UNrrep STaTres oF AMERICA @. NATIONAL WHOLESALE Drtvcarsts ASSOCIATION, 
ET AL... DEFENDANTS 


VOLUNTARY BILL OF PARTICULARS 


The United States of America as and for its voluntary bill of particulars, and 
in response to the defendants’ demand, alleges and shows the following: 

Annexed hereto and made a part hereof is a chart marked Exhibit “A’. The 
first column in said chart contains a number which corresponds to the name of 
and identifies the manufacturer to whom it refers, The second column of said 
chart, marked “I’, contains the name and address of each and every manufac- 
turer to whom the remaining information in the sume line in the chart refers. 
The chart column marked “A” contains the number and date of a bulletin or 
letter which was sent by the defendant NWDA to its members for the purpose 
of advising them of the names of Inanufacturers adopting sales policies acceptable 
to the defendant NWDA. In those instances in which a bulletin or letter was 
not forwarded by the NWDA to its members but the sales plan indicated by the 
column heading was adopted, the approximate date of the adoption of such plan 
is indicated. Almost all of the bulletins or letters referred to in columus “A” 
“B’ and “C contain the date of issnance of the particular bulletin or letter, the 
name of the manufacturer to whom it refers, and all or some of the following 
information: The name of the products to which it refers, the wholesale purchise 
price, and the wholesale retail selling price. Column “A”’ refers only to the 
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bulletins or letters indicating the adoption and approval of a so-called “Fair 
Trade” plan. 

Column “B” indicates the number and date of the letter or bulletin indicating 
adoption and approval of a so-called “Voluntary Stabilization” plan. 

Column “C” contains the number and date of the letter or bulletin indicating 
the adoption of a so-called “Consignment or Del Credere” plan 

Columns “DD, “E'S E', “G" and “H” indicate the threatened or actual method 
used by the defendants to raise, fix and maintain the Wholesalers’ margin of 
profit on drug products. 

Column “J” indicates the approximate period during which defendants threat 
ened to use, or actually used, the methods set forth in columns “D", “E°, “FE”, 
“G” and “H” 

Column “K” indicates those manufacturers whe adopted the so-called plan 
of “Selective Distribution” 

The Government will contend that the conspiracy and combination in restraint 
of trade charged in the indictment continued from 1982 up to and including the 
date of the indictment herein. 

The answers to the requests made in the demand for the bill of particulars 
are hereinafter set forth either fully or by reference to the aforesaid chart, 
Exhibit "A": 

Request 1 IT (A) «By (0) 

All of the reports, bulletins, and studies issued by the Statistical Section of 
the defendant NWDA. These builetins are numbered 1 to 31, inclusive, in one 
series and A to H inclusive, in another series, the titles of which are set forth 
on pp. 855 and So6 of a book or volume circulated by the NWDA and entitled 
“N. W. D. A. Year Book, 66th Regular Meeting of the National Wholesale Drug 
gists’ Association at White Sulphur Springs, W. Va., September 30—-October 2 
140". The bulletins are entitled “Bulletins of the Statistical Section of the 
National Wholesale Druggists’ Association” and commence at p. 855 of said book 
and end on p. S56 thereof. 

Request 2] 

See column marked “T° and appropriate columns “A’, “B" and/or “C" of 
Exhibit A 
Request 2 11 (A) 

See column marked “I and appropriate columns "A", “BY and or “4 
Exhibit “A” 

Request 2 11 (By 

The date of such plans are set forth in the letter or bulletin indicated in appro 
priate columns “A’, "BRB" and or “C" of Exhibit “A 
Request 2 IT (Dy) 

The method or methods by which the manufacturer was so persuaded, induced 
and compelled is set forth in appropriate columns “DY, CRT. SR’ eG’ and sor “HY 
of Exhibit A 
Request 2 T1T (Ay 

It is not claimed that any preduct referred to in subparagraph 20 (bh) (3) of 
the indictment, or the label or container thereot, did not bear the trademark, 
brand, or name of the manufacturer 
Request 2 Til (B) 

It is not claimed that any product referred to in subparagraph 20 (by ¢3) 
of the indictment was not in free and open competition with conumodities of the 
same general class produced or distributed by others, 

Request 2 111 (C) 

That said prices were established in a manner and for a purpose not conte 
plated by the Miller Tydines Amendment to the Sherman Act by contracts o7 
agreements between manufacturers, or between producers, or between whole 
salers, or between persons, firms or corporations in competition with each other 


Request 3 1 
See appropriate spaces in colums “IU and “K" of Exhibit oA 
Request 8 Il (A) 


For the date of the adoption of each such policy see appropriate columns oP 
and “A’, “B" and/or “C" of Exhibit A. 
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Request 3 11 (OC) 

The method or methods by which the manufacturer was so persuaded, induced 
and compelled is set forth in appropriate columns “DPD. RT eR °G™ and/or 
“HO” of Exhibit A. 

Request 3 TIT (A) 
Yes. 
Request 3 TIT (B) 

See appropriate columns “I” and “KY” of Exhibit A. 
Request 41 

See appropriate columns “I and "A" 
Request 411 (A) 

See appropriate columns “I” and “A”, “B’ and/or “C” of Exhibit A 
Request 4 11 (By) 

The date of such plan is, in most instances, indiented in the letter or bulletin 
indicated in one or more of columns “A, BU and/or “C™ of exhibit A. 


=_ 


, andor “CC” of Exhibit A. 


Nequest 411 (C0) (1) 

The wholesale selling prices established are, in most instances, set forth in 
the letters or bulletins referred to in appropriate columns "AT "BO andyer "ce" 
of Exhibit A, 

Te« quest j TT (PB) 

The method or methods Ly which each such manufacturer was persuaded, in- 
duced and compelled is set forth in appropriate columns “DU, SE’, "RF ™, "GG" 
and/or “H” of Exhibit A. 

Kequest 4 HII 

The defendants manifested the acceptability to him or it of such wholesale 
selling prices Or margins of profit by the issuance of of NWDA bulletins approy- 
ing such plan and/or by one or more of the following means: Adoption of a 
“Del Credere or Consiguinent™ contract or “Fair Deal” contract: by purchase 
of the products; by letters of thanks or commendation to the manufacturers 
involved; by bulletins or notices to the salesmen of the particnlar wholesaler 
urging greater sales effort or offering bonuses to salesmen for sales of the 
products involved; by selling drives of the products involved: by © pushing” the 
products involved: by so-called “Cooperation” with the manufacturer: by pro- 
moting the sales of such products, and by other means 


Request 5 T CA) 

The names and addresses of each manvfacturer whom defendant NWDA ad- 
vised as to wholesale selling price to be established are set forth in column “I” 
of Exhibit A. 

Request 5 I (By) 
See column “LO of Exhibit A, 
Request 6 1 (€) 

See appropriate columns “I and “A”, “BY and/or “C" of Exhibit A. 
Request 5 TIT (A) 

See appropriate columns “I" and “A, “BY and/or “C" of Exhibit A. 
Request 5 IIT (B) 

See appropriate columns “A” 
Request 5 TIT (Dy) 

Date of such plan is set forth in the bulletins or letters referred to in ap- 
propriate columns “A, “BY and/or “C” of Exhibit A. 

Request 5 TIT (F) 
Yes, in most instances. 


‘B” and/or “C” of Exhibit A. 


, 


Request 5 IV (A) 

It is not claimed that any product included in a manufacturer-wholesaler fair 
trade contract plan and referred to in subparagraph 20 (e) of the indictment, 
or the label or container thereof, did not bear the trademark, brand or name of 
the manufacturer. 


i 
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Request 5 IVE CB) 

It is not claimed that any product included in a manufacturer-wholesaler fair 
trade contract plan and referred to in subparagraph 20 ce) of the indietmen 
was not in free and open competition with commodities of the same genera! 
class produced or distributed by other 


Request oT 

All of the “pink bulletins” issued by the defendant NWDA during the period 
covered by the indictment announcing the adoption of stabilization plans. These 
“pink bulletins” are in two series, those in the first series being entitled “Con 
fidential Letter” or “Confidential Bulletin’, being numbered from 1. through 
Yos, and being dated from about January 1982 to February 130, and those 
in the second series being entitled “Bulletin”, being numbered from 1 through 
120, and being dated from February 2S. 1939 to on or about the date of the 


return of the indicetinent \ creat majority of these bulletins announced the 
adoption of stabilization plans, while a small number announced changes in 
wholesale purchasing prices, and a few announced special deals. In response 


to this request, we refer to these “pink bulletins” announcing the adoption of 
stabilization plans 
Ree quest 6 I] 

Confidential Letter No. 54, dated April 11, 1936, 

Confidential Letter No. 140, dated April 6, 1938. 

Confidential Bulletin No. 157, dated July 11, 1938 

Confidential Letter No. 203, dated February 1939. 

4 

Request 71 

Many of the manufacturers who it is claimed were threatened by the defend 
ants and the other members of the defendant NWDA with lack of cooperation 
in the sale of drug products because not included in approved stabilization plans 
are among those manufacturers whose stabilization plans have been announced 
in the bulletins issued by the defendant NWA, which bulletins are described 
above in response to request 6 1, this action being taken prior to the date that 
such manufacturers entered into such plins. The drag prodnet or products 
concerned in the case of each such manufacturer are set forth in the said bulle 
tins. In addition, it was the practice that this threat be made by the defendants 
and the other members of the defendant NWDA to manufacturers generally whe 
did not have approved stabilization plans 


Request 7 111 


See appropriate columns “EP and “B°, cE’, “i 


: and/or “HY of Exhibit A 


Request S 1 


See appropriate colunmins “Po and/or “A, “BY, and “C™ of Exhibit A 
Request S TI 
See appropriate columns “Po and “AT, “BY and/or “C™ of Exhibit A 


Ree ie sf O J ¢A) 

See appropriate column “TP and “bof Exhibit A 
Request 9 T (By 
See 


. 


appropriate colman “LT and “Ee” of Exhibit A 


Request 9T (0) 
See appropriate column “LE and “EF of exhibit A. 


Request 9 IT (Dy) 


See appropriate columns “TP and “G" and/or “H” of Exbibit A. 
Request 9 IIt (A) 
See appropriate columns “IT and “D" of Exhibit A 


Request 9 TIT (By 

See appropriate columns “I” and “RE” of Exhibit A 
Request 9 TIT OC) 

See appropriate columns “* 
Request 9 TIT (D) 

See appropriate columns “I” and “G" and/or “H” of Exhibit A. 


“and “F” of Exhibit A. 


95481—52 —ser. 12 4 
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Request 9IV (By) 


See column “J” of Exhibit A. 


Request 10 IT (By) 
See appropriate columns “I” and “A”, “B" andyor “C” of Exhibit A. 


Request 1011 (PB) 
See appropriate columns “A”, “B" andyor “C" of Exhibit A, 


Request 111 
See appropriate columns “IT" and “A’, “BY and/or “C"’ of Exhibit A. 


Request 11 IT (A) 
See appropriate columns “TP? and “A’, “B" and/or “C" of Exhibit A 


Request 11 11 (By) 
In most instances the date when each such price was established is indicated 
in the appropriate columns “A”, °B" andor “C" of exhibit A. 


Request 12 1 
See appropriate columns “TT and “HY” of Exhibit A 


Request 12 11 (B) 

The threatened or actual method used by the defendants is indicated in 
appropriate columns “DSR ™, SR’, °G" and “HY and the approximate period 
during which such threats continued is indicated in column “J” of Exhibit A. 


Ie que st 12 Tly 

The name of each manufacturer, with whom it is claimed that the defendants 
und the other members of defendants NWDA actually refused to cooperate in 
in the sale of its products, is set forth in column “I" of Exhibit A. 


Request 12 1V (B) 

The threatened or actual method used by the defendants is indicated in 
appropriate Columns “D°, “E™, SR’, °G" and/or “HH” and the approXimate period 
during which such threats continued is indicated in column °J" of Exhibit A. 
Request 13.1 

The name and address of each manufacturer, whose drug products it. is 
claimed defendants, and other members of defendants NWDA, promised to 
promote, push and cooperate in the sale of, if wholesale purchasing prices were 
established at demanded levels, are set forth in column “1” of Exhibit A. The 
name and address of each manufacturer whose drug products it is claimed 
defendants, and the other members of defendants NWDA, promised to promote, 
push and cooperate in the sale of, because wholesale purchasing prices were 
established at demanded levels, are set forth in appropriate columns “A™, “B" 
and/or “C" of Exhibit A. 


Request 13 111 
See appropriate columns “TP and “A"™, “B" and/or "C™ of Exhibit A 


Request 13 1V (BY) 

The levels at which defendants and the other members of defendants NWDA 
demanded that the wholesale prices be established are at or higher than those 
levels indicated in the bulletins or letters referred to in columns “A’, “BB” and/or 
“C' of Exhibit A. 


Request 14 1 (A) 

The name and address of the tuanufacturer, whom defendants and other mem- 
bers of defendants NWDA threatened to handle on a drop-shipment order basis 
if wholesale purchasing prices were not established at demanded levels, are 
indicated in appropriate spaces in columns “I” and “DD” of Exhibit A. 


Request 14 1 (By) 

The name and address of the manufacturer, whose products defendants and 
the other members of defendants NWDA threatened to refuse to carry in stock 
if wholesaler purchasing prices were not established at demanded levels, are 
indicated in appropriate spaces in columns “EP° and “Ee” of Exhibit A. 
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Request 14 I (C) 

The name and address of the manufacturer, whose products defendants and 
the other members of defendants NWDA threatened to refuse to sell from 
stock if wholesale purchasing prices were not established at demanded levels, 
are indicated in appropriate spaces in columns “T° and “FPF” of Exhibit A. 


Request 14 I (D) 

The name and address of the manufacturer, whom defendants and the other 
members of defendants NWDA threatened to boycott if wholesale purchasing 
prices were not established at demanded levels, are indicated in appropriate 
spaces in columns “I” and “G" and/or “H” of Exhibit A 


Request 14 11 (By) 

The threatened or actual method used by the defendants is indicated in appro 
priate columns "DY", “E’, ' FG" and/or “H” and the approximate period dur- 
ing which such threats continued is indicated in column “J” of Exhibit A. 


Request 14 11 OA, B,C and Dy and 14 1V (A) 

The name of each such drug product is in most instances indicated in the appro 
priate columns “A”, “B" and “C” with regard to those manufacturers indicated 
in corresponding spaces in column “I, who adopted one of the so-called “plans’ 
indicated by the headings on columns “A”, “BY and/or “C™ as a result of the 
threatened or actual method indicated in corresponding spaces in columns “ID”, 
“EE” “F°, “G" and/or “H” of Exhibit A. 

Request 14 IV (C) and (D) 

See column “J” of Exhibit A. The period during which such refusal continued 
is indicated in column “J”. The manner of each such refusal is indicated in the 
appropriate columns “D", “E”, “EF, “G" and/or “H” of Exhibit A. 

Request 15 I (A) 

It is not claimed that price competition has been eliminated among the mem- 
bers of the defendant NWDA in the sale and distribution of all drug products in 
interstate commerce, 

Request 15 I (B) 

See appropriate columns “PO and "A", “BY and/or °C" of Iexhibit A 
Request 16 I (A) 

!t is not claimed that price competition has been eliminated between the mem 
bers of defendant NWDA and all wholesalers who are not members of NWDA 
Dated: Newark, New Jersey, 

July 25, 1944 
LAWRENCE S. AVSEY 
Special Assistant to the 
Attorney General 
THORN LORD 
United States Attorney 





A 


exuine 


actual method 


rhreatened o1 


Selec 


tive 








STUDY OF MONOPOLY POWER 


a a A“ ~ 





A t> x N 
ai bo aj - 
_— N pain = - 
a2 sh = 
x o “ = = = = x 
pe ay “~ ~ x“ ~ “~ x ~ “~ ~ 

















= 7 ~ 7 
< < =a ‘ 
L i os 
a & = i. 
n= <a - YP. 
== =" > ao Y 
1 His -+ ‘o> = - - 
= Se a os = 
e loa ~ “ 
- = _ @ 
= - 

5 ae J 
= a y = S — § 
ox a Se - = : ” = Pa C 

= = - —- § = § 
= 5 = c - r => - = = 
= aoe “0 F : « <x <= 
3 J Cee = ~ = 
= zs ¢g 7 = 
“ =. w : = 

= S <i 

= ~ ss 

as = S =. 

ww = - Z 

— _ o * - ~ 


6, 1937 


Aug 


1935 


sboratories, 






7, 1938 


Oct 


Kolynos 


do 











BEd 


liss & Ce 


imont Cor 








“Nabe 


eer’ 








% 
? 
} 








< 


Kee 





‘ STUDY OF MONOPOLY POWER 





x =) > = Fe ai 

= NIN =~ = = = = > 

7 +r = = i s ¥ 

2 e ~ pare = N = af 

J sid = 7 & GN ’ ~ = 

- - - = = _ - - - 

* ~ Se Se = x = =| «@ - a “ — 
= ne Se ee — = - - - = & < ~ - = 

‘ - - “ ‘ = x i- rt fa '- - 





x ALAA ~ ~ mm WG x. ”~ ~ x 


AA. x. ~ x ~ ~ ~ ~ 





=y7 = 








Ad 











Ae ot 
— x 
'. ™ 
= 7 
=. - 
- = = = =< - > 
E ~ - - + > + - = 
: 2H OS y. © Oe oe = 4 é 
_ —~ _ z — — 
= = we 6 . A= 
+ = — = . > - x = ~ 7 
om = ot ss a = <= : = : 
y =i - = na Ss 54. = 
- a -e _ = : = - o r 
e — = = - - - = a 
= = : So 3 
a. S => == 
; = . = ~4 - . 
~ = : = = 
: = 2 Fi & = >= =o 
c . & ™ = 
. _x >< . : ~ = tf = 


$7 











38 STUDY OF MONOPOLY POWER 


They include the following devices: Dropped shipment. In other 
words, stopped accepting any further shipments. Refusal to carry 
the stock. Refusal to sell some stock, putting it under the counter. 
Pure boycott: that is boycott not only against the manufacurer, but 
against other retailers in that area who refused to go along. Lack of 
cooperation. That took various forms. Then finally, selective dis- 
tribution was used as an element of enforcement. 

Mr. Rogers. Would they, in the trade association, transcend State 
lines in this attempt to bring about what they wished or desired / 

Mr. Mortson. Yes, sir. In the drug case this was a national drug- 
gist organizatio.. They carried a pretty potent weapon of their 
membership and they were quite effective. One tooth paste company, 
for instance, was reluctant to go along on fair trading in California 
and in about 6 months that tooth paste company found that it had 
practically lost all of its sales. It had to accede because its products 
was put under the counter. 

The CuairMan (presiding). Was that the Lever Bros. case? 

Mr. Mortson. Yes, sir. 

Mr. Rocers. Then the Department when they examined the facts 
in each instance found that a man went into the so-called conspiracy 
reluctantly, vou would not be too tough on him. He may have been 
indicted and he may not in those instances. 

Mr. Mortson. That is right, sir. 

Mr. Rocers. In those instances where he was coerced and did be- 
come a part of it, did you proceed with prosecution of them just the 
same as the others that instigated it / 

Mr. Morison. In some instances they were joined as nominal de- 
fendants and in some instances they were made defendants. The 
policing effort of the trade association was to see to it that the then 
untested nonsigned provision would be made effective. 

The Congressman from Connecticut, who testified on his bill, you 
recall, used the words: We wish to have the coercive power to make 
this thing work. 

Assuming for the moment that that might be legitimate, T call to 
your attention the records we have as to how this coercive power is 
brought to bear. It is brought to bear by private parties. It is 
brought to bear in the most vicious and undemocratic way, as these 
cases and indictments have demonstrated. If it is to be effective. these 
parties must have and they must use their trade associations or some 
organization to keep people in line. If they are to achieve a greater 
expansion of fair trade, they have to come in with the organized re- 
tailer to demand of the manufacturer that he fair-trade his item, or 
else. and that is the way it has been accomplished. 

May I go ahead. Mr. Chairman ? 

The Cramman. Yes, go ahead. 

Mr. Morison. Resale price-maintenance laws present an oppor- 
tunity for illegal policing activities by trade associations. The Su- 
preme Court, in Fashion Originators Guild v. Federal Trade Com- 
mission (312 U.S. 457, 465 (1941). condemned “an extra govern- 
mental agency, which preseribes rules for the reguiation and restraint 
of interstate commerce.” As early as 1899, in the case of Addyston 
Pipe and Nteel Co. Ve OU nite d Ntate 8 ft 175 5 S. 21 & 94?) the Supreme 
Court said that— 


: 





; 
' 
; 
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any agreement or combination which directly operates * * * upon the 
sale * * * of an article of interstate commerce * * *— thereby regu 
lates interstate Commerce to that extent and to the same extent trenches upon 
the power of the national legislature * * *. 

It is clear that the real purposes behind resale price maintenance 
legislation have been to secure freedom from competition and to 
achieve a high mark-up for retailers. The very size of the mark-up, 
however, has created other problems for them. 

Thus, resale-price maintenance has been particularly effective in 
the drug field, since the druggists are a thoroughly integrated group, 
with strong trade associations: a large share of the items they sell 
are trade-marked: trade names have become well known through ex 
tensive advertising; and there is no great fluctuation in price due to 
seasonal costs or variations in cost of raw materials. The druggists 
were in the vanguard of the fight to secure resale-price maintenance 
and they have been extremely active in securing price-fixing con- 
tracts under those laws. Their mark-up has been high, usually around 
5U percent. 

Mr. Keating. You mean the retailers mark up averages 50 percent ‘ 

Mr. Morison. Yes, si 

A leading drug eteiaticliaten has recently advertised in a trade 
journal, “You get an average of 50-percent profit.” 

A result of the high mark-up and stabilized prices for drug-store 
merchandise has been that articles primarily dispensed by druggists 
are increasingly being stocked by other retail outlets. According 
to a recent drug-trade journal, the Nielson report shows that the 
number of food stores carrying more than 20 drugstore products in 
creased from approximately 25.000 to more than 100,000 between 1946 
and 1950, 

Mr. Winuts. Are you trying to say that the druggist associations 
should be against this bill 4 

Mr. Morison. I am suggesting they should be. They are concerned 
about their continued profits and the fact that others are moving Into 
their field, and I think they have brought it on themselves. That is 
what is happening. In their own trade journals they are reporting 
this fact with a good deal of chagrin and genuine concern. They 
should be concerned. 

The Cnamman. The drug store is no Jonger the old-time drug 
store. They sell everything. 

(Discussion off the record.) 

Mr. Morison. The drug trade is also voicing alarm over the de- 
veloping tendency of feed stores to carry animal and poultry phar- 
maceutical goods; it points out that supermarkets gross about 14 per- 
cent on the food they sell and feed stores and hatcheries average from 
10 percent to 15 percent on their basic products, while the drug trade 
averages about 351. percent. 

‘The experience of other countries in dealing with this problem may 
be illuminating. In Great Britain, where it is legal for associations 
to enforce price maintenance collectively, the druggists have found 
the field overcrowded as a result of their success in keeping prices 
stabilized. They have sought “to restrict the channel of distribution” 
of manufacturers and to effectuate it by boycotting noncooperating 
manufacturers. 
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Canada has handled the problem differently. On December 29, 
1951, after extensive hearings and lengthy debate, the Canadian Par- . 
liament passed a law making resale price maintenance agreements 
illegal. The act amends the Combines Investigation Act to forbid 
any persons engaged in manufacturing, supplying, or selling any 
articles or commodities from fixing specific or minimum resale prices 
for such articles or commodities. It is interesting to note that the 
bill was proposed as an anti-inflationary measure. The sponsor of 
the bill in the House of Commons had the following comment, which 
may be equally pertinent to the situation in the United States: 

I find it very difficult, honorable senators, to escape one conclusion, and that 
is that many of those engaged in the business of producing and distributing in 
this country have one great ambition in common, and that is a desire to escape 
from or minimize the possibilities of present and future competition. LT am not 
sure what our particular economy would be if we were suecessful in accom- 
plishing a poncompetitive society; but one thing T know, and that is that we 
would have to stop orating about the benefits of private competitive enterprise, 
Having decided that everybody and everything should enjoy the benetit of min- 
imum prices and returns, it would remain gor us only te determine how the 
state could best control maximum prices as a permuinent part of our economy. 
When that was done the difference between ours and a socialistic state would be 
barely recognizable. 

As has been said, the resale price maintenance movement was in- 
itially retailer-sponsored and many manufacturers were reluctant to 
enter into resale price-fixing contracts. Some manufacturers have 
apparently overcome that reluctance, perhaps because they have dis- 
covered that resale price maintenance agreements provide a ready 
means for engaging in general price-fixing activities. Those aetivi- 
ties are inconsistent with the basic philosophy of the Sherman Act, 
as the Supreme Court pointed out in the Secony-Vacuum case in 
L940): 

Thus for over 40 vears this Court lias consistently and without deviation ad- 
hered to the principle that price-fixing agree cents are unlawful per se under 


the Sherman Act and that no showing of socalled competitive abuses or evils 
which those agreements were designed t tiitate or alleviate may be inter 
posed as a defense. * * * Ruinots « petition, financial disaster, evils of 
price cutting and the like appre: ar threaghowt our fistery as ostensible justifiea- 


* 


tions for price-fixing. 

The reasonableness of prices has no constaney due to the dynamic quality 
of business facts underlying price structures Phose whe fix reasonable prices 
today would perpetuate noreasonable prices tomorrow, since those prices would 
not be subject to continuous administrative supervision and readjustment in 
light of changed conditions, Those who controtled the prices would control or 
effectively dominate the market. And those who were in that strategic position 
would have it in their power to destroy or drastically impair the conipetitive 
sVstem . * * Any combination which tampers with price structures is 
engaged in an unlawful activity. Even though the members of the price-fixing 
group were in no position to control the market, to the extent that they raised, 
lowered, or stabliized prices, they would be directly interfering with the free 
play of market forces, 

The concert of action, which is probably more than coincidental 
in the negotiation of resale price fixing es is of doubtful 
legality. As the Supreme Court pointed out in 1958 in the Interstate 
Circuit case— 


Acceptance by competitors, without previous agreement, of an invitation to 
participate in a plan, the necessary consequence of which, if carried out, is 
restraint of interstate commerce, is sufficient to establish an unlawful conspiracy 
under the Sherman Act. 
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Mr. Wits. Did that case involve the Miller-Tydings Act ‘ 

Mr. Morison. No, Mr. Chairman, it involved a simple arrange- 
ment privately carried on. Separate agreements were made by the 
distributors with separate exhibitors where by the exhibitor was bound 
under a single contract to maintain the admission price of his the- 
aters, with the knowledge that the same contract: was —" apo 
with all other competitors in the area. In other words, was a 
private attempt to do what Miller-Tydings authorizes. it was, of 
course, In connection with the copyright laws. 

Mr. Winuts. Within the range or purview of the Miller-Pydings 
Act, it was perfectly constitutional and lawful ¢ 

Mr. Morison. That is correctssir. 

My purpose in bringing in_these cases, Mr. Congressiian, was to 
try to point out the area of abuse which is opened up by this ma- 
chinery if we write it into the statute books. 

To continue: As recently as 1948, in the Paramount case, the Court 
said (after declaring a horizontal conspiracy to be illegal) : 

Nor can the result be different when we come to the vertical conspiracy be 
tween each distributor-defendant and his licensees.. The district court stated 
in its findings: 

“In agreeing to maintain a stipulated minimum admission price, each ex- 
hibitor thereby consents to the minimum price level at which it will Compete 
against other licensees of the same distributor whether they exhibit on the 
same run or not. The total effect is that through the separate contracts between 
the distributor and its licensees a price structure is erected which regulates the 
licensees’ ability to compete against one another in adimission prices.” 

That consequence seems to us te be incontestable 

If the Department of Justice had sufficient personnel to exaniune 
each contract and the circumstances under which it was entered 
into, there is no doubt that many resale price maintenance agreements 
would be found to be violative of the antitrust laws. Lacking per- 
sonnel sufficient to make the investigations necessary to develop cases 
showing such violations, we can only appeal to the Congress to remove 
the clo: tk behind which the violators hide. 

As an analogy, patentees and copyright holders cannot lawfully 
use licenses as a means of setting up a price structure which “regu- 
lates the licensees’ ability to compete against one another.” Yet the 
maker of a trade-marked article—who may have created nothing 
new but the trade name—is permitted by the resale price mainte 
nance laws to eliminate competition in the sale of his article all the 
way down to the ultimate consumer. 

There are indications that some retailers no longer consider the re- 
sale price maintenance laws as desirable as they once thought they 
were. With stabilized prices, there is no premium on efficiency of 
operation. The inefficient dealer can get exactly the same mark-up 
as his more efficient competitor. 

For the consumer, of course, this means higher prices, for the 
raark-up must be sufficient to keep the marginal dealer in business. A 
retailer must sell at the established price, even though his business 
judgment and competitive sense tell him he could satisfy his enste 
mers and sell more profitably at a lower price. 

As an officer of a large retail establishment said recently : 

Stores compete with each other only on personnel. They buy at approxi 
mately the same price, sell at approximately the same price. The only thins 
that makes them different is people. 
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_Since there is no competition pricewise between retailers, competi- 
tion is put solely on a service basis and entails higher distribution 
costs by encouraging more retail advertising and more services. 

While some retailers view with alarm the overcrowding in some 
fields of merchandising and seek restrictive legislation to limit the 
number of newcomers, others realize that a fundamental cause of 
overcrowding may be the stabilized prices resulting from resale price- 
fixing laws. Although aimed ostensibly at chain stores and other 
large outlets, these stores have found that the price maintenance laws 
are no handicap to them. Where the chain stores and large depart- 
ment stores choose to compete pricewise, they can develop their own 
brands; this method of competition is scarcely available to the small 
retailer. 

Being unorganized, consumers receive scant consideration under 
this scheme and it is nonsense to say that the consumer exercises con- 
trol over resale price maintenance agreements: or that his interests 
are considered in their execution. The average family buyer simply 
linds himself confronted with high prices, set artificially, and in 
reality with no choice whether he shall buy or refrain from buying. 
The father who needs drugs for his sick child cannot go on a sit-down 
strike. It was never the American concept to say that he must simply 
refrain from buying articles which are price-fixed at a higher level 
than he can afford to pay. 

When a resale price maintenance agreement is signed, prices are 
virtually identical throughout a State and the consumer who, through 
desire or necessity, would prefer to buy at a low-cost outlet receives 
no price advantage from doing so. Prices are the same whether a 
retailer offers convenient location and hours, and such services as 
telephone orders, credit, delivery service, and trained personnel, or 
whether he offers none of these advantages. 

Various so-called surveys or studies have been made concerning the 
effect of resale price maintenance on the consumers pocketbook, 
Some of these surveys, run under the aegis of “fair trade” propo- 
nents, purport to show one result, while others, which have been 
made on a local scale by its opponents, show diametrically opposite 
results. This is to be expected, by reason of the nature of the prob- 
lem and the difficulty of being certain that a particular survey has 
considered all the pertinent problems. So far as Tam aware, no study 
has been made on a wide enough basis to give definite proof of any 
kind. 

Not only are we opposed to the enactment of H. R. 4592, H. R. 
4662. and H. R. 6367 for the reasons already stated, but there are 
certain objections to these bills from the standpoint of interpretation 
of their wording. 

The rather vague language of the Miller-Tydings Act with ref- 
erence to commodities “in free and open competition with commodities 
of the same general class” is adopted in these bills. The question arises 
as to What constitutes “free and open competition” and a “class” of 
commodities. 

Is a patented steam electric iron in the same general class as a non- 
patented nonsteam electric iron, and are these two products in free 
and open competition with each other? Is a completely automatic 
washing machine in the same general class as a much less expensive, 
nonautomatic washer, and are the two in actual competition with 
each other? 
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Should determination as to the existence or nonexistence of competi- 
tion be determined by the character of the commodity or by the at- 
titude of buyers toward different products! If buyers are persuaded 
by extensive advertising that one product is far superior to another, 
and therefore different, even though the two may actually be of, com- 
parable quality, can it be said that they are regarded by the buying 
public as being of the same general class, or that they are in free and 
open competition with each other? 

These are some of the problems which result when we permit ac- 
tion which inherently suppresses competition, yet try by words to 
preserve its form. 

In summary, the Department of Justice favors repeal of the Miller- 
Tydings amendment to the Sherman Act by passage of H. R. 4565 
for the following reasons: (1) the Miller-Tydings Act is inconsistent 
with the basic philosophy of the Sherman Act: (2) it is susceptible 
of use as a cloak to hide general price-fixing activities—as the records 
of our cases demonstrate; and (3) it impairs competition at all levels 
of production and distribution. 

The Department favors the rejection of H. R. 4592, H. R. 4662, 
and H. R. 6367 for the same reasens. 

The Cuamman. [ think it would be a good point here to adjourn 
and reassemble at 2:50. 

Meanwhile, I notice that we have other witnesses scheduled for 
Thursday and Friday. Perhaps these witnesses scheduled for Fri- 
day might wish to be heard subsequent to Mr. Morison’s testimony this 
afternoon. 

I am informed that some of them are from out of town, except Mr. 
Burger. Mr. Burger, would vou care to be heard this afternoon ? 

Mr. Burcer. I could testify this afternoon. 

The Cramman. Will you hold yourself in readiness in the event 
we conclude Mr. Morison’s testimony, so it would be convenient for 
you to testify this afternoon / 

Mr. Burcer. Yes. 

The Cuatmman. We will adjourn until 2:30, 

(Whereupon, at 12:20 p. m.. the subcommittee recessed until 2:50 
p.m. of the same day. ) 


AFTERNOON SESSION 


The Crairman. The subcommittee will come to order, 

Mr. Goldstein, do vou have any questions / 

Mr. Goupstrex. Mr. Morison, T wonder if we could first pursue the 
discussion we started earlier this morning with reference to the dif- 
ference between governmental price fixing and price fixing by indi- 
viduals. 

With regard to the jurisdiction that the Department of Justice has 
in the defense production area, you are acquainted with the problems 
and procedures in OPS pricing, are vou not ? 

Mr. Monrtson. Yes, sir. 

Mr. Goupsrer. Is it correct to state that the Defense Production 
Act and regulations issued pursuant thereto, provide that before OPS 
can issue a price regulation it must consult with representatives of 
industry, labor, and other interested parties hefore that price can 
be established / 
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Mr. Morison. ‘That is right, with the exception of some great emer- 
gency. The pattern is that the regulation must be based upon consul- 
tation with all segments of the economy which will be affected. 

Mr. Gobpsrrin. And it must be reasonable as well / 

Mr. Morison. That is right. I believe the term is “generally fair 
and equitable.” I believe that is the language of the act. 

Mr. Goupsrein. If the retailer finds the particular price is to his 
way of thinking inequitable, does he have administrative review / 

Mr. Morison. Yes, he has administrative review within the agency, 
and if he is dissatisfied with that there are provisions by which he 
can go into the Emergency Court of Appeals. 

In other words, he can contest the validity of the standard all the 
way through the Supreme Court. 

Mr. Goupsrein. Now, at the same time, if a nonsigner——assuming 
any of these bills before the subcommittee were enacted, except Mr. 
Curtis’ bill—found he did not care for a particular price. would he 
have any similar remedies available to him / 

Mr. Morison. None at all. 

Mr. Goupsrein. Then the power would be more absolute in the indi- 
vidual manufacturer in the pricing than in the Government itself? 

Mr. Morison. That is right. 

I must say too, Mr. Goldstein, that while the proposed amendment 
to the Miller-Tydings Act would permit fixing a minimum resale price, 
obviously Government price control is intended to prevent going above 
a ceiling price, 

Room for competition must always be considered. Many, many 
times the Office of Price Stabilization has had before it the question 
of fixing certain maximum prices. The tendency would be to freeze 
the monopolistic price of a price leader and those things must be 
taken into account. In setting the ceiling, consideration is given to 
these factors. 

The Cuamnan. In the manufacture of a fair trade article, where 
the manufacturer actually fixes the retail price, he is still subject to 
OPS, is he not / 

Mr. Morison. Yes, sir. 

The Cuatmman. He is subject to the ceilings fixed by OPS? 

Mr. Morison. That is correct. sir. Those ceilings, of course, are 
fixed upon the price. 

The CHamnan. Even if he sets a price and it is agreed to by many 
signers in a particular state, the OPS could cut it down 4 

Mr. Morison. It could, but in the present situation the individual 
retailer can neither competitively move up nor move down. 

Mr. Goupsrern. Now, along that line, the bills before the subcom- 
mittee speak of stipulated as well as minimum prices, do they not 4 

Mr. Morison. One of the bills. I forget which one. 

Mr. Gotpstetn. H. R. 6367 speaks of stipulated as well as minimum 
prices and is it correct that under certain of the fair trade acts a 
stipulated price is also a maximum price as well as a minimum price ? 

Mr. Morison. That is correct. That is my understanding. 

Mr. Goxipste1n. So that in effect this bill would also permit not 
only establishing a minimum price, but also in certain States a maxi- 
mum price / 

Mr. Morison. That is right. 
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The Cuairman. In other words, a man could not charge more if he 
wished, is that right / 

Mr. Morison. That is right. 

The CHAmMAN. Suppose there is no OPS. Suppose we have norma! 
conditions. Let us hope they will come soon. Then under the bill 
that we might pass here, with the phraseology “stipulated prices” 
used, then a man would not be permitted to charge above a certain 
amount ¢ 

Mr. Morison. That is right. 

The Ciamman. In other words, it goes both ways’ You cannot 
charge less and you cannot charge more ¢ 

Mr. Morison, That is right. 

Mr. GoipsTrrn. Now along that line, Mr. Morison, certain of the 
trade publications, including official journals of various trade associa 
tions, have mentioned that their particular retail dealers find them- 
selves in the squeeZe ; that the margin presently allowed to them by 
particular manufacturers may be insufficient and this maximum price 
would be the device which would prevent the retailer from getting 
what he considers a fair margin, is that correct ¢ 

Mr. Morison, That is correct, and T think it is illustrative, Mr. 
Chairman, of the kind of Pandora’s box that they are opening on 
themselves. You get this artificial rigidity of price without any ref- 
erence to what economic conditions hay oceur, The very thing 
which today encourages these retailers to join together and go to 
their manufacturer and make him accede, may destroy them because, 
as fhe counsel for the committee has indicated, many of these retailers 
are now objecting to the price that is fixed. It does not give them a 
sufficiently wide margin of profit and they are now in the process of 
trying to find w way to urge higher mark-ups and to exert pressure 
to get higher margins of profit. 

The Ciairnm VN. If they vive presstire of the type you indicate, are 
they violating the Sherman laws ¢ 

Mr. Morison. That is a hard question to answer, sir. The answer 
would depend on a lot of other factors without which LT would not 
know how to answer. 

Mr. Goutpsreis. May T relate the question to a specific case, then / 
I have before me a leaflet put out by a wholesaler of drug products 
which apparently was sent to all their retailers. It is called What 
Should Believers in Fair Trade Laws Do Now / 

From this booklet the wholesaler says. in item 12—there are four 
items of what retailers should do and this is the fourth: 

Retailers should refuse to patronize wholesalers or other suppliers who are not 
in sympathy with the fair-trade laws. (An example would be a wholesaler who 
refused to sign ua manufacturer's wholesale fair-trade contract and then offers 
you a cnt price or greater discount than allowed under the fair-trade contract.) 
If vou patronized such a wholesaler vou would be an enemy of fair trade. 

Mir. Mortson. Phat is an invitation to boycott. It goes back to the 
interstate circuit Case which ] mentioned this morning. 

The Croatian. There was a nolo contendre decree in that. was 
there not / 

Mr. Morison. Inthe wholesaler’s case, ves. 

I want to point out, of course, what is perfectly obvious, that mere 
honest statement of a poi t of view or advan ig of a pont of view 
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in and of itself does not constitute a violation of the Sherman Act. 
These are merely evidentiary keys which find other things. 

If you are an honest disagnostician in this business, you begin to 
discern the kind of thing which, when it occurs, may be a clue to other 
things. 

Now I say that because we have had long experience with these trade 
ussociations and we know the pattern in which they operate. It is a 
perfectly human pattern. Let me say this: I say it isa human pattern 
because I think the idea of a free, competitive system is based upon 
the recognition that we do not guarantee any man a profit, but we do 
guarantee that he can seek that profit without undue interference from 
others who may try to prevent him from legitimately doing so. 

Now, we know that man is selfish. Tle is going to try to make as high 
2 profit as he can. That is a part of the competitive process. 

The druggists, in a community of interest, have organized at various 
levels—wholesale, retail—to put pressure up and to put pressure down, 
and, in the cases we have brought, they had been remarkably successful. 
It is the very thing you invite if you pass this law. 

Mr. Gotpstreix. Now, specifically on the material I have just read, 
if the invitation to boycott, one of this type, were acted upon as re- 
quested, that could be the ground for an antitrust action / 

Mr. Mortson. It might well be. IT would not want to pass on the 
sufliciency of the evidence without more but that is the kind of thing 
which germinates the activities we have condemned and upon which 
we have obtained criminal convictions in other cases. 

Mr. Goupsreix. Mr. Chairman, may I submit for the record the flier 
in question from which T read. It is published by Yahr-Lange, Inc., 
of St. Paul. Minn.: Rockford, I1.: La Crosse, Wis.: and Milwaukee, 
Wis. 


(The document referred to follows :) 
WHar SHovutp BeLrevers iN Fark Trapr Laws Do Now’? 


(By H. W. Adkins, executive vice president, Yahr-Lange, Inc., St. Paul, Minn. ; 
Rockford, Il.; La Crosse, Wis.; and Milwaukee, Wis.) 


Together manufacturers, wholesalers, and retailers and all others who believe 
in fair-trade laws should— 

Directly and indirectly prevail upen the Members of the Congress of the 
United States to pass such legislation at once as will mnake it obligatory for 
a nonsigner of a manufacturer's fair-trade contract to sell at prices which are 
not below the minimum prices provided for under such existing fair-trade 
contracts ¢ 

Resolve to lend their individual legal suppert te a plan of voluntary price 
stabilization—even though such a plan will not be a substitute for the nonsigner 
clause of the fair-trade laws. 

Read the 12 refresher points listed in this folder: 


MANUFACTURERS 


1. Manufacturers should select their wholesale and retail customers with care 
and determine the ability of such customers to econamically and efficiently dis- 
tribute merchandise and use their legal rights to refuse to sell to those whom 
they do not feel they can trust. 

2. Manufacturers should secure a signed fair-trade contract from every cus- 
tomer whom they sell direct and immediately examine the legal procedure for 
securing signed fair-trade contracts from retail dealers whe are selling their 
brands of merchandise but may be purchasing from wholesale sources. 
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3. Manufacturers should enforce their fair-trade contracts by taking prompt 
action when they catch wholesalers or retailers selling, subjobbing, or diverting 
their merchandise at Jess than fair-trade minimums. 

4. Manufacturers should study carefully whether or not any present quantity 
discounts in their price scheduies are economically justified—if not, they should 
be eliminated immediately—never forget, the recognition of quantity discounts 
(above actual economic savings) makes the big buyers stronger und the small 
buyers weaker. 

WHOLESALERS 


5. Wholesalers should sell at not less than minimum wholesale. fair-trade 
prices and to retail accounts only—-they should not subjob to others whom the 
manufacturer will not sell direct. If a manufacturer desires a wholesaler to 
handle his merchandise the manufacturer should sell direct to such wholesaler 
and not tolerate subiobbing. 

6. Wholesalers should explore their legal rights in assisting the manufacturers 
to secure signed fair-trade contracts from retail dealers. 

7. Wholesalers should carefully review their retail Customer and manufac 
turer-supplier lists and make such eliminations as may be desirable under 
present-day economic conditions, 

S. Wholesalers should keep a watchful eye on all retail and wholesale prices 
and do everything within their legal rights to effect an orderly and stabilized 
compliance with existing fair-trade laws. 


RETAILERS 


% Retailers should willingly sign all manufacturer's retail-fair trade contracts, 
and advocate this Inovement among all their fellow retailers 

10. Retailers should renlize that there are two classes of Customers : 

One class wants quality, service, and benefits and is willing to pay for such 
service. 

The other class is a group of individuals who “let price buy them’’—thes 
need to be told what vou have for them, price or service? 

11. Retailers should not subjob to anvone. You might be unknowingly “hoot 
legging” to sources which may prove to be a disrupting element in the field of 
stabilized distribution. 

12. Retailers should refuse to patronize wholesalers or other suppliers who 
are not in sympathy with the fair-trade laws. (An example would be a whole 
saler who refused to sign a manufacturer's wholesale fair-trade contract and 
then offers vou a cut price or greater discount than allowed under the fair-trade 
contract.) If you patronized such a wholesaler you would be an enemy of fair 
trade. 

SUM MARY 


There will be many people who, after reviewing these 12 refresher points, 
will say “These ideas are old ones—they won't work, you can’t keep price cutters 
from getting merchandise—so why not let me start now and beat them to it by 
slashing prices and maybe Ill make a bit with my customers, my competitor 
will be afraid to meet my prices.” 

Well, folks 

There are many wholesalers and retailers who never did like fair-trade laws. 
They gave “lip service” only to the spirit of the law. Now, in their hearts, they’re 
happy. But this type of merchant must never forget the old American free- 
enterprise rule, “If you profiteer, your competitor will get vou and if vou lose 
money your creditors will get you.” 

Let's wait and see-—price wars are indulged in by the ignorant—don’t buy 
from wholesale price cutters—-to do so would make you an advocate of predatory 
price cutting—and this you do not want. 

Y. & L. will continue to serve those who want quality, benefits, and service 


Mr. Goutpstrers. With regard to this kind of action, I would like to 
develop it just a little further to see if I can get some idea on how 
these things operate. 

There is a trade association known as the National Association of 
Retail Druggists which T believe you mentioned was a defendant in 
1907 and they were enjoined from certain practices, and then in 1947 
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I believe there was a decree of the court against them, resulting from 
a plea of nolo contendere. 

Mr. Mortson. That is right. 

The Cuatmman. What was the nature of that decree / 

Mr. Mortson. Of course, that was a violation of the Sherman Act 
and was one of the early cases in the Sherman Act in which they had 
used the boycott. 

The Chairman. What was the result of the 1907 case. a fine or a 
penalty, or what ¢ 

Mr. Morison. T am told that case was a civil action and not criminal 
and that it resulted in a perpetual injunction afforded the Govern- 
ment against continuance of a conspiracy. 

Mr. Gotpsrein. And it also enjomed further boycotts. 

Mr. Morison. It did. 

Mr. Goupsrrin. Now, along the question of enjoining further boy- 
cotts, in the National Association of Retail Druggists’ Journal of 
February 7, 1949, there is a message from their executive secretary 
entitled “Luce Magazines Your Enemies!” 

In that message it appears that Mr. Dargavel believes that the 
magazines in question, Life. Time, and Fortune, have been enemies of 
fair trade. The article reads in part as follows: 

How long do you druggists intend to continue to serve as peddlers of periodi- 
eals you know to be subversive to vour individual and collective welfare and also 
to the consumers? How long will it be before manufacturers in the drug field 
ceases to go along with magazines out to bring destruction to fair trade 

Subsequent issues of the journal published letters from: people who 
say they agree with this position and will not handle Time and Life 
publications. 

Is that also a type of boycott that vou cannot normally police, but 
which you had in mind as being part of this arrangement / 

Mr. Mortson. It is. 

Mr. Wiuuts. Is the action which was enjoined back in 1907—I do 
not know how relevant it is—was that under the Robinson-Patman 
law’ Who were they boycotting and why ¢ 

Was it because they were boycotting someone reaping great benefits 
of large discounts and later on was barred under the Robinson-Patman 
law, or is it strictly any antitrust suit as we know it ¢ 

You can give mea conclusion. If you know enough about the facts 
to tell me, would that action have been proper if it had been filed 
after the Robinson-Patman Act became law / 

Mr. Morison. Do you mean Robinson-Patman or Miller-Tydings? 

Mr. Wituts. Robinson-Patman. 

Mr. Morison. It was a traditional antitrust suit. [ think probably 
we could have proceeded if Robinson-Patman had been in effect, if 
we had had that in 1907. 

Mr. Winuts. You could have proceeded 4 

Mr. Morison. Yes. 

Mr. Geupsreirx. But you were able to proceed anyhow under the 
Sherman Act as it stood then 4 

Mr. Montson. That is right. 

Mr. Goupsrern. Along this line, in vour original statement con- 
cerning the difficulties of policing and what you might find if you 
had policed fair trade agreements, T would like to call to your atten- 


tion the Federal Trade Commission’s report of 1945, the report to 
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the Congress on resale price maintenance; at page LXI of that report 
the following statement appears: 

If the Antitrust Division had sufficient men and money to eXamine every 
resale price maintenance contract written under State and Federal legislation 
and to procced in every case in which the arrangement goes beyond the authori- 
zation of the Miller-Tydings amendment, there would be practically no resale 
price maintenance contracts left. 

My question is, sir, do you go as far as the Federal Trade Commis- 
sion in claiming that a full examination of all resale price maintenance 
contracts would mean that they would all be in violation of the anti- 
trust laws? 

Mr. Morison. IT would certainly say that based upon the experience 
the Antitrust Division has had, and my own observation of it, cer- 
tainly the vast majority of them would be. 

I would like to be able to tell this committee how many of these 
contracts are outstanding, but nobody knows. There is no require- 
ment for filing them. The public interest has no way of determining 
their terms. They are all private contracts and agreements, enforce- 
able by the parties. 

The CHatrman. Do the State laws not require the publication of 
any resale p ice / 

Mr. Morison. The price, but not the terms and conditions. The 
price can be published, but not the contract. 

Mr. Goutpstrein. I believe Minnesota and Utah are the only States 
requiring registration of contracts and then only in very limited 
cirenmstances, 

Mr. Morison. That is correct. 

Mr. wo. bsrern. Utah has only 551 contracts presently registered 4 

Mr. Mortson. That is right. 

The Craimman. In other States then vou do not know the terms and 
conditions of the resale arrangement 4 

Mr. Mertscn. No, sir, 

The CHamman. Do you know the price / 

Mr. Morison. Sometimes you know the price in those States requir- 
ing the publicat ion of the price and In some vou do not. 

The CHamman,. If the resale price is not published, how can a non- 
signer know what the price is ¢ 

Mr. Morison. He is notified by his wholesaler. 

The Cuatmrmman. If the Wholesaler does not tell the truth he violates 
the law. 

Mr. Mcrison. The wholesaler will tell the truth because he will be 
policed from both ends. 

The point Lam trying to make to the subcommittee, Mr. Chairman, is 
this—voing to your question, Mr. Goldstein: That every time we have 
had enough complaint from the public, or from aifected parties, to 
justify our going in and investigating the background of typical 
operations, we have found the same, identical pattern. It is per- 
fectly obvious in one case we know about and in which we are cur- 
rently interested. We found there were about 100,000 contracts. 

Now, you can see the enormity of the investigative process that 
would be involved if we actually looked into the operation of every 
manufacturer, every wholesaler, and his distributor organization. 

Let me point to another thing. Legally under this system, if I were 
a manufacturer and IT was opportuned by a group of five retailers 
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representing themselves to have large support to fair-trade my item, if 
I wanted to fair-trade it in 45 States, all that would be required would 
be for me to sign one fair-trade contract in each of the 45 States and 
the nonsigner clause would automatically impose its terms upon any- 
body else who wished to buy my product. 

The negotiations that would go on between wholesaler and retailer 
or between manufacturer, wholesaler, and retailer would just be set 
aside. 

The Cuarrman. If there are cases of horizontal price fixing between 
the manufacturer A, B, and C, that would be a violation of the anti- 
trust laws, if there is a substantial lessening in competition between 
those three, A, B, and C. 

Mr. Morison. It does not say substantial lessening. 

The Cuamman. They fix the price for standard articles A, B, and 
C, among themselves and that would be a violation; is that correct ¢ 

Mr. Morison. That is correct. 

The CuairmMan. Now you have verticle set-ups. “A” has “X” as a 
distributor, and “Y” asa retailer. “B” has “L,” a distributor, and 
“M.” a retailer. “C” has “R” and “S.” 

So, you have vertical set-ups. Does that type of vertical set-up 
make it very easy for A, B, and C, on the top, to fix prices / 

Mr. Morison. It makes it extremely easy. Not only is the facility 
afforded them to do it, but as I pointed out in my testimony, Mr. 
Chairman, knowing that people who are manufacturers, who have 
heretofore been competitive—as a matter of business judgment, if you 
were a manufacturer I do not think you would agree to fair trade your 
item, if another item was in intense competition with you, unless you 
had some reason:ble belief or understanding that your competitor 
would likewise fair trade it, because you would expose yourself to his 
flexibility of price, with the retailer able to sell his product at any 
price he wants to, to meet the competitive conditions. 

I want to point out the anomaly to you, too, Mr. Chairman. The 
proviso in the Miller-Tydings Act specifically states, in deference to 
our philosophy of competition, that there can be no horizontal agree- 
ments among competitors in this. 

The agreements are intended to be vertical. Manufacturer to a 
wholesaler, toa retailer. Individual contracts. Yet, if youcdéme along 
and enact the nonsigner clause by fiat of congressional enactment you 
make them a part and parcel of the agreement. 

In other words, your proviso is vitiated by the nonsigner clause. 

I do not know how it strikes this committee, but I feel resentful of 
the idea. I worked my way through college in a retail store and I 
know that we had competition. It just cuts across my grain, the idea 
that some fellow can come into a State, file one contract. and I have 
got to accede to it whether I like it or not, regardless of my competitive 
judgment or my feeling for my market or my own situation. 

That just does not seem to me to be the kind of thing that we ought 
to do in this country. 

Mr. Gotpstetn. On the other side of the picture, Mr. Morison, is it 
not a fact from the articles which have been written and the assertions 
which have been made, that price cutting, the use of loss leaders, can 
ultimately benefit only the large retailing outfits and they can increase 
their monopoly power at the expense of the small retailers? 
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If that is so, how else can you stop price cutting and loss leaders 
without having something like the Miller-Tydings Act to keep every- 
body properly in line? ; 

Mr. Mortson. I would like to say, as in political campaigns, that is 
a good question. 

Let me answer that this way, Mr. Goldstein. This bill goes further 
than what is conceded to be the need to counteract the evil in price 
cutting. 

If there is anything essentially local in the circumstances, the ques- 
tion of how you regulate what is considered to be evil in price cutting 
is peculiarly one for the State to deal with. Iam not saying what the 
State should or should not do. I say they are better able to deal 
with it. 

However, let me point this out, that if large organizations—we keep 
speaking of chain stores, and everybody is thinking about a grocery 
store when he speaks of a chain store, because there is the greatest 
development in mass selling I know of. 

Now, in the first place, the grocery store is not in the fair-trading 
business. Let us set that aside. 

The Cuamman. They are not? 

Mr. Mortson. No; the great area of fair trading is in the drug trade. 

The Cuarrman. How about some of the standard brands of coffee 
and flour ¢ 

Mr. Mortson. No: they are not fair traded. 

The Cuatrman. Like Chase and Sanborn coffee / 

Mr. Mortson. It is very, very limited, Mr. Chairman. 

Mr. Bryson. How about chain grocery stores / 

Mr. Mortson. The drug people are being alarmed because in fair 
trading they are opening spheres of competition in their field. Certain 
grocery stores are beginning to handle drug items. 

In the first place, a large organization uses its mass purchasing 
power, which in our economy is considered to be one of the good things 
of the way our system works, to wit: 

You make it better, you make more of it, you sell it cheaper and you 
sell it more widely—that has been the great shot in the arm which has 
brought the American system to the envy of the world. 

Now if that legitimate power is abused as an instrument of destroy 
ing competitors, that immediately runs afoul of the antitrust laws and 
then we proceed, as we have in any number of cases. We have gon 
against the grocery chains. All of the big chains have been proceeded 
against. 

But I want to point this out. Shall we at this stage of our develop 
ment, shall we say that the touchstone by which we have become great 
must be abandoned, that where a company, an organization, can legiti 
mately effect economies, it shall not pass them on to the consumer? 

I do not think we want to say that, and I do not think that the evil 
you speak of, when you talk about price cutting—it is too amorphous. 
Nobody knows what is meant. What is a loss leader? When are you 
selling below cost? I defy anybody to define it. You read State laws 
and try to discern what they have tried to work out and you just cannot 
do it. 

The Cnamman. What is selling at unreasonably low prices? That 
is a phrase used in the Robinson-Patman Act, and if by section 3, you 
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sell goods at unreasonably low prices for the purpose of destroying 
competition, then you violate the Robinson-Patman Act. : 

Mr. Morison. There, Mr. Chairman, I point out, you put the ele- 
ment of intent. If you find a course of action which could only be 
explained by intent, which cannot be explained by the use of business 
competition, then you have a violation of law. ~ 

That is ascertainable and discernable. But when you come into 
this other field 

The Craman. In other words, you must have proven intent to 
destroy competition. 

Mr. Morison. ‘To destroy your competitor by the price method. 

The Cuamman. Do you think that section 3 of the Robinson-Pat- 
man Act is sufficiently strong to prevent the use of loss leaders, so- 
called, without defining it, whereby a competitor is put out of busi- 
ness? Is that strong enough? 

Mr. Morison. Mr. Chairman, it is strong enough because it is 
criminal, 

I do not think that if we are going after this evil it is quite what 
we need. Lam going to discuss this with Congressman Patman who 
is vitally interested in this thing, as I am. 

First you make it a criminal statute. That means you are trying 
to deal with an economic evil on the basis of putting a man in jail 
and exacting a criminal penalty. When you come to trying this thing 
out, the Government has to prove, as it does in every criminal case, 
intent beyond a reasonable doubt. 

Now that is almost an impossible thing in this type of case. I do 
not believe that that is quite the way to get at it. I think there 
should be civil procedure. [| think the provision$ of the Sherman 
Act might be a way to attack it. 

I think if you proceed on the civil side, you have a better chance 
of getting the kind of enforcement you want, than you do with simply 
a criminal statute, 

What I was about to say, this thing of selling at a lower price— 
here is what you tamper with, if you try to interfere with the basic 
competitive forces in a free market. 

I know from my experience in a retail store that if vou jeopardize 
or take away from me my ability to get rid of my stock after the 
winter season is over, at a reduced price, you may put me in a posi- 
tion where I may be in bankruptcy. 

The Cruamman. Are there not provisions in State laws to take 
eare of the situation where a merchant wants to get rid of his surplus 
stock or if he wants to get rid of a line? Does the merchant have 
a right to do it below cost 4 

Mr. Mortson. Only if you are selling out or if you are going out 
of business, or discontinuing a line. 

The Cuamman. Is it a condition precedent of going out of business 
or is it less than that ? 

Mr. Morison. That is one of the areas where the general terms 
do not apply. 

For instance, if you are going to discontinue one line of products 
that you are selling, that is exempted. If you are going out of busi- 
ness altogether, that is exempted, 

The Cramman. That is a sine qua non, knowing that you are not 
going to handle that brand of goods any more? 
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Mr. Morison. That is right. I am just touching on this. I am 
not an expert. I am just giving you the sort of dilemma that came 
to my mind when you said that we have a benign purpose, here. 

How do we deal with the kind of problems you get into? I just 
do not think this is the way to do that. 

Mr. Gotpsrrin. Mr. Morison, in talking about chains, there are 
ether types of chains than grocery stores, and it is true, is it not, 
that in ordinary retailing chains, whether it is a mail-order house 
that has retail outlets, or whatever it is, they may have their own 
private brand of goods. This integrated retailing outfit may, as a 
matter of fact, establish a fixed price for all of its outlets so that when 
vou buy the X product, no matter whether you buy it on the west 
coast or the east coast, you must pay the same price. In other words, 
there is nothing wrong with a retailing outfit setting its own price on 
itsown private brand throughout the country. 

Mr. Morison. Only where you can find an instance of its being 
used to drive a competitor out of business. 

Mr. Goupsrern. If it is legal for integrated retailers to do that, 
why should one little independent, for instance, who cannot be a 
member of integrated outfits be kept out of the same sort of a pro- 
tection that the integrated retailer finds to be lawful / 

Mr. Morison. First, your comparison, I think, is a little bit loaded, 
Mr. Goldstein, because you talk about a company. There is no pro- 
hibition against a small man getting large and joining together into 
a corporate structure with other organizations to go into a company. 
He can do that as long as it does not constitute a restraint on 
competition. 

Now the fair-trade people have been quite alarmed as to what has 
occurred in fair trading because, as you have indicated, with the 
identical prices on the fair-traded articles, the larger distributive 
outlets have been developing. And the developme nt of the private 
brand has been encouraged, which the little fellow cannot develop. 

He does not have the facility for manufacturing a competing line 
of tooth paste or powder, or what have you. Ife only has the fair- 
traced products to sell. 

Now they have tried, so we have understood, to have the manu- 
facturers deny access to fair-traded items by these large distributive 
outlets because they are selling their own brand products in compe- 
tition with them. 

Well, they could not do that under the law because thev agreed 
to take the fair-traded article and sell at the fair-traded price. But 
what has occurred is that you have erected another barrier against the 
so-called small independent man. 

Mr. Goupsrern. Let me get to the point by using a specific example. 
I am not intending to indicate anything right or wrong. Supposing 
you have Sears, Roebuck, which produces electrical appliances under 
the name of Kenmore. You can buy the Kenmore vacuum cleaner any- 
where in the United States at a particular price and that price is 
fixed by the manufacturer. For some reason, they just think it is to 
their advantage to have a uniform price all over the country. 

Now if T manufacture “X” brand vacuum cleaner, why should I 
not have the same protection which Sears, Roebuck, because of its 
particular corporate form, can have in any dealings with independent 
retailers? 
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Mr. Mortson. Well, of course, the first answer to that is that Sears, 
Roebuck is a retailer. It is one retailer. 

Mr. Goupsre1n. But they at least appear to be manufacturers by 
putting out their own brands. 

Mr. Morison. What you are saying is that they eliminate the whole- 
saler. The economies they have effected in their price, as I under- 
stand it, are due to the fact that they are in effect contractor-manufac- 
turers, and they distribute at retail. 

Mr. Gotpstern. Now some times these organizations also sell their 
own private brand products. Would it be illegal for them to market 
& private-brand product, and set a uniform price for sale throughout 
all their retail outlets, so that they themselves can maintain price 
because of their corporate form ? 

At the same time you say independent manufacturers and inde- 
pendent retailers should not be allowed to. 

Mr. Morison. That is right. Sears, Roebuck must compete wherever 
it goes with everyone else, so that the forces of competition constantly 
play upon its price policy. 

It can change its price at a moment’s notice. It does not involve an 
agreement with itself. It is responsive. 

If you will look at the price catalogs of Sears, Roebuck and Mont- 
gomery Ward, you will see that they have effectively reflected price 
changes. 

Now that fact is, I think, the significant thing, that prices are 
responsive to the economic forces of the market place. When you 
speak of Montgomery Ward, or Sears, Roebuck, and you have to accept 
the fact that they are retailers. 

Now, let us go a little further. Let us suppose that Montgomery 
Ward and Sears, Roebuck entered into an agreement as to their 
competitive wares. Then your economic forces of competition are 
taken away. 

The Cuarrman. You speak of economic forces. Let us take a case. 
I will ask you whether the tremendous force of advertising interferes 
with the usual forces of competition. 

Let us take the case of Lever Bros., who make Pepsodent. It re- 
fused to fair trade Pepsodent. It was sold throughout the country. 
The company was compelled by virtue of the pressures brought upon 
it to accept fair-trade provisions under various State laws and I think 
Lever Bros. made a contribution of $25,000 to show that it was con- 
trite, and that $25,000 was given to some charitable organization. It 
may have been the Red Cross. I do not remember. 

Or it may have been $25,000 to develop more fair-trade propaganda, 
I do not know which, but anvhow the company paid $25,000. 

Mr. Wiis. Do you mean the company became a convert of fair 
trade? 

The CuHarrmman. Yes, sir. At least it was compelled to be a convert. 

Now they did, as a result of fair trade, up their price on Pepsodent. 

Do you think by virtue of the force of the Nation-wide advertising 
involved in this case, that it did not make any difference to them in 
the sale of the Pepsodent toothpaste when the company was forced to 
fair trade its product, and that the forces of competition to some de- 
gree did not work, and that other competing brands did not take the 


place of Pepsodent? 
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Mr. Morison. Mr. Chairman, that is a hard one to answer. If you 
will recognize that I am not testifying as an expert, I will try my hand 
at it. 

There is no question in my mind that the phenomenon of national 
advertising is a great and important factor in competition. 

I have heard it said by an expert in whom I have a good deal of 
faith that in the cigarette.industry the only competition left is in brand 
names in the national advertising. 

Now that may be true in a great many other items. 

Let me see if I can get this back where I think it ought to be. 

Does it strike you that the proposition we are talking about in con- 
nection with these bills is a little bit of an affront to the American 
people, because it in effect says “the consuming public is a bunch of 
dopes.” 

It says that when they go into a loss-leader store, they are forced, 
or they are induced to buy and they do buy goods of inférior quality 
at a higher mark-up, and they are just dopes. 

Now that offends me. I think I have a right as a free American to 
make my own mistakes about what I buy. And I will learn my own 
lesson. I do not want any private group telling me what I may or 
may not do and what price I am going to pay for it. 

As a consumer, I am the only fellow who does not sit in on the price 
negotiations. This whole scheme leaves the consumer without any 
power, and it is just nonsense to say that he can refuse to buy. 

Now let us assume that the consumer, because he has read national 
advertising, wants brand “A.” Let us assume that brand “A” is ex- 
actly like brand “B,” which sells for $50 less. I do not think that if 
I am convinced, erroneously, that brand “A” is the best, that I should 
be denied the privilege of buying it at a competitive price. 

I think that is what you are directing your remarks to. 

The Caiman. I am trying to ask you whether or not with the 
tremendous power of advertising that these owners of brand names 
have, it interferes with the ordinary laws of competition. 

Mr. Morison. There is no question that it does, Mr. Chairman, but 
to what extent or how far, I just would not be able to say. 

Mr. Goupsterx. Mr. Morison, if you will just continue for a mo- 
ment on this question brought up with regard to Pepsodent, I would 
like to point out that in one of the drug organizations publications 
there was a letter dated April 17, 1950, addressed to Mr. John J. 
Erlich, of Seaman Bros., who manufacture Airwick, in which it was 
pointed out that they felt the action of Seaman Bros. in removing 
Airwick from the fair-trade list was a rather improper thing and 
that letter was preceded by an editorial of March 20, 1950, without 
reference to this particular product, but saying that such a product 
had gone off the fair-trade list. 

I have before me a Drug Topics Redbook for 1951-52, which is put 
out as a service to druggists, listing all the drug items and asterisks 
indicate fair trade. 

As of this date we now find that Airwick is back on the fair-trade 
list so the trade associations do have the power to put people back on. 

Mr. Morison. There is no question about it at all, Mr. Chairman; 
of course they do. 

A man who is in the business of making a profit and who has to 
distribute through retailers, if he finds they are so organized that they 
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can—as we have demonstrated in case after case we have brought— 
sbacbutiky take his item off the market, you are going to think twice 
before you buck that, even though your own bus siness Judgment is 
“T can make out better if I do not fair-trade this item.” Your judg- 
ment is coming up against this concerted action, in a sense a boycott. 

The CHamman. What is the attitude of your department in the face 
of those kinds of pressures that you see tend toward boycotts, and so 
forth, where Airwick, when not fair-traded, was forced to be placed 
on the fair-trade list? What do you do in such circumstances ? 

Mr. Mortson. That is the dilemma I am trying to point out to you; 
that is, if this bill passes, on that evidence alone, I do not think you 
can make out a violation of the Sherman Act. You would have to 
have more than that. Simply the expression through a trade journal 
inviting others not to deal in this product—unless you find a real, 
conscious conspiracy, you are frustrated. You do not have a ciear- 
cut case. [Tam not saying that you could not work a case out of that. 

The Cuamman. What kind of a case would you consider a suecess- 
ful case? 

Mr. Morison. Like the one we had against the National Association 
of Retail Druggists. There they had, through the organization of that 
trade association itself, induced agreements from their membership 
to take a conscious course of action. That was established by ex- 
change of correspondence, concerted action taken at the same time 
against the same manufacturer. 

Now there could be no other inference but that a conspiracy had 
been entered into. 

The Cuamman. In other words, in addition to the declarations to 
do thus and so, there must be implementation by overt action, Is 
that it? 

Mr. Mortson. That is right, sir 

Now here are some of the changes in the indictment to give you an 
idea about that, Mr. Chairman: 

They threatened to refuse to handle, or to boycott, or to urge their 
customers and prescribing physicians to accept substitutes for drug- 
store items, where margins of profits had not been approved, and 
refused to carry in stock, boycotted and urged their customers to 
accept substitutes for such drug-store items: agreed to sell drug-store 
items whose retail prices had been established by producers at prices 
not below those so established and sold said drug-store items at prices 
not below those so established; persuaded, induced, and compelled 
producers of drug-store items to establish wholesale prices in relation 
to the retail prices demanded by defendants: threatened producers 
with lack of cooperation in the sale of drug-store items on which the 
wholesale prices were not established at levels bearing the relation to 
retail prices demanded by defendants and refused to cooperate in the 
sale of such drug-store items. 

In other words, a definite program joined in and identified with 
the membership. 

When you tell me these things oceur, you have the elements of the 
beginning of the kind of violation of the Sherman Act to which I am 
referri ing. 

If you recreate this legislative structure, you create the type of sit- 
uation which gives us great difficulty in making the kind of clear-cut 
case that we could make in a free market. 








£ 
i 
® 





* 
3 
id 





STUDY OF MONOPOLY POWER 57 


Mr. Goipsrern. This is the last question of this type that I will 
ask. Ido not mean to belabor this, but these things have been brought 
to our attention. I believe that the Attorney General wrote in the 
New York Journal of Commerce his views on what the Department’s 
antitrust position would be after the Schwegmann case. He said: 

I can only reiterate that the Department will take appropriate action regard- 
ing resale price-maintenance activities when those activities are considered to 
violate the antitrust laws. 

Now, the first of the acts enumerated by Mr. McGrath was “agree- 
ments among competing retailers to maintain and adhere to specified 
minimum prices.” 

Are you familiar with that declaration ¢ 

Mr. Morison. That is right. 

Mr. Gotpsrrin. Now, a drug association writing an article in its 
official journal said that it will call a conference of secretaries—this 
is dated July 2, 1951, and appears at page 1032. 

The Cuairmman. What journal / 

Mr. Goipstern. The NARD Journal. 

It will call a conference of secretaries and other officers of State, 
district, county, and metropolitan and other organizations to work out 
plans for united action to counteract the decision of the United States 
Supreme Court against interstate complications in fair trade laws. 

Then it goes on to say that— 

The secretaries of the State and also the local associations of druggists can do 
much to help prevent extension of price wars. Many owners of drug stores 
have been persuaded to refrain from copy-cat slashes of fair-trade minimums 
ala Macy’s Department Store in New York City. One of them was induced to 
be sensible after he had made a kick-off through the newspapers of the com- 
munity— 

“kick-off” being an advertising campaign, I suppose. 

Now, is this persuasion by secretaries and other officials of associa- 
ations the sort of thing that makes enforcement difficult under the 
antitrust laws ¢ 

Mr. Morison. It certainly does. It indicates the beginning of a 
Sherman Act violation. It hides itself behind this law. It makes 
the problem of the Antitrust Division five times as hard and yet the 
record of the past on this thing shows that this tvpe of operation has 
been the standard operation under the Miller-Tydings amendment. 

Mr. Gotosrern. Now, getting to another point, there are methods 
of resale pricé maintenance without Miller-Tydings which apparently 
are Jegal and which do not at least theoretically lead to this sort of 
thing. I wonder how they can both exist. 

For instance, an example is the device of consignment sales ap- 
plicable to automobiles, periodicals, and newspapers. ‘Those are sold 
on consignment, as we understand. 

Mr. Mortson. That is right. 

Mr. Goupsrers. And under the consignment provision, since the 
producer of the article has title to it until it is actually sold to the 
consumer, he can maintain the price. 

Mr. Morison. Let me say this about that: The usual common-law 
principles of agency, del credere agency of consignment selling, of 
course, are recognized as a part of our usual business commerce; but 
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let me tell you how many cases we have had where those devices 
were used as instances of violation of our basic philosophy. 

Take the Masonite case. There is an interesting case and I would 
like to have the opportunity to put this proposed Miller-Tydings bill 
in the framework of that case and show you what you will get. 

In the Masonite case, you will recall, there was a patented wallboard 
made by Masonite. It had a competitor in Celotex, which was also a 
patented item. They got into tremendous litigation and when they 
got to the Supreme Court on certiorari they settled their differences. 
They had this proposition, that all the competitors in the building- 
board industry, by separate contracts and agreement, would be made 
del credere agents to sell Masonite. They were offered the right of 
license on it if they paid a down payment of $200,000, which made it 
prohibitive. 

And, as a part and parcel of that agreement, the abatement of com- 
petition between two patented items was eliminated, although unpat- 
ented board continued to be sold in smaller quantities. 

Now, they made the argument saying, “This is perfectly legal. It is 
our product.” 

Mind you, they were not using the patent. The patent always was 
the club up here. “If you get out of step, the patent infringement 
will be used against you.” 

But they made the argument, “We are simply using the usual busi- 
ness method of selling our product on a del credere agency basis.” 

But the trouble was that knowledge of each individual contract 
which was negotiated was carried to each other competitor who in turn 
accepted. Now, what did you have? 

You had a violation of both sections 1 and 2 of the Sherman Act. 
You had completely eliminated all competition and prices were high, 
and immediately became higher. They stabilized the industry and 
even covered unpatented items. 

Let us put Miller-Tydings in that. If an article has a brand name, 
it can be fair-traded. Suppose they had said, “Let’s don’t go the 
del credere agency way; let’s get behind the protection of a Federal 
law.” 

They could say, “We are going to put this in fair trade. We will 
issue, as this law permits, vertical contracts down to our agents— 
separate contracts with each one of them—to fair trade it.” 

Vhy they would have had the same result, but it would have taken 
us years to be able to get under it to find this basic scheme because 
we would have had the obstruction of their valid right to say, “We 
are doing this under a law of Congress which gives us the right to 
fair trade.” 

Mr. Goutpsrern. Well, Mr. Morison, I think we will both agree that 
the practice of consignment selling, and the use of the del credere 
agency, are legal concepts that have been acceptable for a long time. 

Mr. Morison. That is right. 

Mr. Gotpsrern. Now, because you can under those concepts do in 
the ultimate what you can do under fair-trade Jaws—namely fix 
the final price to the consumer at the level set by the manufacturer-—— 

The Cramrman. They have a contractual relationship. In other 
words, the price fixing to the consumer is set by virtue of a contract 
between agent and principal. 

Mr. Morison. That is right. 
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Mr. Goipstern. You would have the same sort of contractual obli- 
gation, certainly, on a voluntary fair-trade contract. 

Mr. Morison. The only thing that you do not have in the agency 
arrangement, as you do in fair trade, is the element of control. 

Essentially, as I pointed out, wherever this del credere agency or 
consignment selling has been used to stifle competition, it has been 
condemned. 

Now, there are a hundred legitimate ways in which agency contracts 
can be made. There is no question about that. 

The Cuatrman. Mr. Morison, are you opposed to fair trade whether 
the law says that it must be limited to those who have signed, or 
whether it can include those who do not sign ¢ 

Mr. Morison. That is right. 

The Cuamman. You are opposed to the whole business ? 

Mr. Mortson. I am in favor of the Curtis bill, which is 4365, I be- 
lieve. It is H. R. 4865, which would repeal the Miller-Tydings 
amendment. 

In my second breath I say that I am certainly opposed to the non- 
signer amendment. It is bad enough as it is. Let us not make it 
any worse. 

The Cnatmrman. Is there any further comment, Mr. Morison ? 

Mr. Morison. I do not think so, Mr. Chairman. 

Thank you very much, Mr. Chairman. 

The Cuamman. We have Mr. George J. Burger, vice president of 
the National Federation of Independent Business, Washington, D. C., 
with us this afternoon. We all know Mr. Burger, who is a distin- 
guished citizen of Washington. 


STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS 


Mr. Burcer. Thank you, Mr. Chairman. 

I am George J. Burger, vice president in charge of legislative activ- 
ities, National Federation of Independent Business, 714 Bond Build- 
ing, Washington, D. C. Our national headquarters are located at 
Burlingame, Calif. 

I am appearing before your subcommittee in support of the effort 
to strengthen the fair-trade laws, by direction of a majority of our 
membership and at the request of our president, C. W. Harder. 

Our membership is composed of small, independent businessmen; 
retailers, wholesalers, and manufacturers; in all lines of endeavor, and 
professional people. We have the largest individual, directly sup- 
porting membership of any business organization in the Nation. 

Our position on legislative activity is decided directly by vote of 
our members. Each member has one vote. Each ballot voted is 
signed by the member and sent to his Congressman. The returns are 
recorded and tabulated in a national summary to shape our legislative 
activity. 

In our mandate No, 177 (July 1951) we asked our members: 

Are you for or against immediate congressional action to restore the fair-trade 
laws? 

As recorded in mandate No. 178 (August 1951), 65 percent voted in 
favor of such action, 28 percent voted against such action, while 4 
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percent refrained from indicating any opinion on the matter. This 
vote reflected sentiment expressed i in earher membership polls by the 
federation. 

Mr. Wittts. To whom was that ballot sent ? 

my Burcer. It was sent to independent businessmen throughout 
the Nation. 

Mr. Wituis. Drug stores, department stores, or what / 

Mr. Buxcer. All types of smal] businesses, throughout the country. 

Mr. Wittis. That is quite general. Name some. 

Mr. Bureer. Well, hardware stores, tire dealers, filling stations, 
drug stores, book stores, and in fact any kind of a retail establishment. 

Mr. Wituis. Name some more. 

Mr. Burcer. Well, 1 suppose meat stores—well, the general cate- 
gory of small-business retail establishments throughout the Nation. 

Mr. Wituis. Do you have any idea how many such ballots were 
mailed out / 

Mr. Bureer. In those ballots, we distributed in excess of 100,000, 
between 100,000 and 136,000, 

Mr. Wits. I was about to ask you how many were returned. 

Mr. Burcer. When I was in California last October, contemplat- 
ing a question which might come up from Members of Congress every 
so often on that proposition, I made it my business personally to go 
through the returns of those ballots. All we get back is a recapitula- 
tion sheet. IT was questioned by the head office. and told that you 
easterners were too inquisitive. I said that I had to face Members 
of Congress and I must be in a position to advise them truthfully and 
honestly. 

I found this—and before making this statement, I have been ad- 
vised by the Department of Commerce and other statistic ¢ bureaus, 
that any national poll that is made, if a return is made of at least 10 
percent, it is a very high average. I will say to tops + titrasectaan 
Willis, in my opinion, the vote was running anywhere from 25 in some 
cases, to nearly 50 percent. 

Mr. Bryson. I know it takes the majority of the time of one of my 
girls to answer those ballots with an individual letter. 

The Ciaran. Go ahead, Mr. Burger. 

Mr. Bureer. It is obvious that a majority of this Nation’s small, 
independent businessmen are interested in the maintenance of effec- 
tive fair-trade legislation. Ilse our members. engaged in all vocations 
of business, would not have voted as they did. Else, other organiza- 
tions, representing the individual voeations of business, would not 
be petitioning you for action. 

It is obvious also that the question raised is one deserving of the 
deepest and most sympathetic consideration on the part of all our 
people, and therefore on the part of Congress and the administrative 
branch of government. For what affects the welfare of small. inde- 
pendent business intimately affects the Eves and daily welfare of 
all the people i in this Nation. 

Entirely apart from consideration of ideals—and small business 
is, as you well know, the concrete expression of our American ideals 
of free, competitive enterprise and freelom of opportunity—small 
firms collectively are one of our Nation's largest emp loving segments. 
According to the United States Department of Commerce, Bureau of 
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the Census, there were in 1939 about 2.6 million smali, independent 
firms operating in the retail, service, and wholesale categories, em- 
ploying, including proprietors, about 10 million people—about 25 
percent of all employed in private enterprise at the time with an 
annual payroll—excluding proprietor’s salaries and profits—of about 
$10 billion. 

Mr. Bryson. Are these the latest figures you have, 193974 

Mr. Burcer. No, they have increased, now. I believe they are 4.5 
million in all categories, according to a release from the Department 
of Commerce. r 

We do not, of course, touch here on independent enterprise estab- 
lishments, employment, and payrolls in the fields of agriculture and 
manufacturing. 

And it is obvious that the United States Supreme Court’s Inter- 
pretation of the Miller-Tydings National Fair Trade law last year 
all but knocked the props from under the law, and that litigation in 
the Masters and Wentling cases has but further undermined the law, 
to the point now where it is all but meaningless. 

The bald fact is that for continued successful operation, for con- 
tinued incentive to remain in private enterprise, small, independent 
firms need the protection afforded by an effective fair-trade law. 

Essentially they need it for protection against the unchained 
monopolistic strength of some giant firms who do from 5 to 
10 percent of their volume on branded, nationally advertised items, 
on Which they may have equal or slightly larger margins than their 
small, independent competitors, while doing from 90 percent to 95 
percent of their volume on private or unbranded goods, on which their 
margins run at times a one hundred-fold the margins on their branded 
products. 

Small, independent businessmen, by and large, do not have access 
to this private or unbranded low-cost merchandise. They cannot, as 
their giant rivals have in the past and may in the future, juggle 
prices on nationally advertised goods, and offer phony bargains to 
lure trade to purchase vast amounts of the lucrative private or non- 
branded goods. Ina few words, when the giants begin to juggle, the 
small firms cannot compete. 

I do not speak from theory. T owned and operated an independent 
retail establishment for over a quarter of a century, and I know from 
experience, cost ly experience, how naked the small, independent estab 
lishment is without the protections afforded by an effective fair-trade 
law. I was in business myself in the city of New York during the 
thirties, and I knew first-hand the agonies created among independent 
businessmen by giant firms which used ruthlessly loss-leader tactics 
in order to peddle their private and unbranded goods. I saw the 
effects of this vicious competition on merchants in lines other than 
my own. IT saw how some of these giant firms spread out their opera- 
tions across the land to create further unfair disturbance among 
independents. In my trade-association work I saw the same thing 
happening in almost all other parts of the Nation, in books, in drugs, 
In groceries, in cigarettes, in electric appliances, and in all the voca- 
tions of business that make up the countenance of our American 
economy. 

I remember how this situation continued right up to the time that 
a group of businessmen and trade-association people, including John 
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Dargavel, of the National Association of Retail Druggists; Edward 
Rowe, of the National Association of Wholesale Grocers; and myself 
visited with the late President Franklin D. Roosevelt at the White 
House to urge his approval of the Miller-Tydings Act. I well recall 
how the President told us he had been apprised of the condition 
even while Governor of New York State. And well do I recall the 
rejoicing when the Congress finally passed the fair-trade law. 

In our estimation, gentleme n, the relative stability—relative because 
at no time has independent enterprise ever been entirely free of the 
depredations of monopoly—of small, independent business from that 
time to the present has been due in great part to the existence of an 
effective fair-trade law. The testimony you will hear from other 
small, independent businessmen and organizations will support this 
point of view. 

At this point, we think it necessary to comment on several alle- 

gations which are certain to be brought to your attention. 

It will be said that conditions today are radically different from 
those which existed in the depressed thirties, that the present so-called 
prosperity makes fair-trade 2 paeegaery unnecessary. It will also be 

said that it is unlikely the Nation will ever return to the conditions 
which existed duri ing the last depression. 

In regard to the first, we must admit that we are going through a 
period of inflation. But we must also tell you that, by and large, 
small, independent businessmen aren't making hay. The fact is that 
for them this prosperity is largely profitless, and becoming worse day 
by day. Roughly these people are divided into two classes—those in 
fields of abundance, whose costs are rising while their sales are lagging, 
and those in fields of short supply, who just aren't doing business and 
therefore are making very little or no money. 

In regard to the second, we pose as no economic prophets. But it 
seems to us that there are real elements of disaster in our present 
“prosperity.” From all we can see, it wouldn’t take too much to send 
our Nation into a real tailspin, right back to where we were during the 
depression-ridden thirties. If such were to happen we needn't tell you 
that remedial action by Congress, by way of enacting fair-trade legis- 
lation, would be much like the action of the man who locked the barn 
after the horse was stolen. 

In any event, we would like to point out that the experiences of 

arly last summer indicate that there is little if any need for a depres- 
sion to bring on a situation necessitating effective fair-trade protec- 
tions for small, independent firms. Check the records of merchandis- 
ing and so-called merchandising in New York City and other large 
centers at that time to see what we mean. Check these records today, 
when much less publicity is being given the subject, to see what we 
mean. 

At this point, gentlemen, let us make several points clear. And let 
me make one point clear as to my own views. 

First, we want a strengthened fair-trade law. We do not, however, 
want any law written so it will be used for ee ND among competi- 
tors. We hope such is never attempted, and we hope that if the 
strengthened law is used to promote collusion, reaction by the anti- 
trust agencies will be prompt and effective. 

The Cuatrman. I am very much interested in that statement, that 
you would deplore collusion among competitors. Is there any way by 
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which we as Members of Congress can insert some provisions in a 
statute to prevent that collusion / 

Mr. Buroer. Exactly. 

The Cuamman. Is there any way you could devise langauge to do 
that ? 

Mr. Burcer. I might have it gathered up and presented to your 
efficient counsel, there. 

The Cuatrrmman. I think it would be very helpful if you could devise 
some language to help us in that regard. 

Mr. Bureer. I think you know in all our appearances before this 
Congress, we have tried to protect the free enterprise system of this 
country and have advocated vigorous enforcement of the antitrust 
laws. 

We believe that had the antitrust agencies carried out their duties 
fully over past years there might be little need for fair-trade legisla- 
tion. Had the Justice Department enforced the Sherman Act fully, 
monopolistic practices would not be as attractive as they are and 
have been. Had the Federal Trade Commission enforced section 5 of 
the Federal Trade Commission Act, which prohibits sales below the 
sellers’ cost where the effect is to promote monopoly, and the Robin- 
son-Patman Act sections dealing with price discrimination fully, 
the functions of a fair-trade law would be cared for, toa great extent. 
But such antitrust enforcement has not taken place. Do not re ‘ly on 
our word only—heed the statements of former United States As- 
sistant Attorney General Wendell Berge, who told the Senate Civil 
Service Committee, in 1947, that for the past 35 years succeeding ad- 
ministrations had given the antitrust laws but lip service. 

Third, we do not believe that exclusive reliance on the laws indi- 
cated above would be an adequate substitute for fair-trade legislation 
now. For the time is too late. The job that has accumulated over 
the vears is too big, the corrections to be made too many. We urge 
that the Congress and the antitrust agencies get on with the work that 
must be done to get the Nation out of its monopoly morass. But mean- 
while we urge the Congress to afford small, inde ‘pendent business the 
necessary interim protection of a strengthened fair-trade law. 

Fourth, I believe that the fair-trade contract should be exclusively 
between the manufacturer-seller and his outlets. I do not believe it 
is wise for the States or any other agency to enter the picture, either 
us originating or enforcing agencies. I may be entirely wrong, but it 
seems to me that such type of origin ition or enforcement is too con- 
ducive to pure and simple price fixing. I believe that origination 
should be between the manufacturer-seller and his outlets, and that 
enforcement should rest with the manufacturer through the courts. 

In summation, our federation urges you to enact in the new fair- 
— law, however it may come, sections which— 

. Permit manufacturer-sellers to enforce observance of fair-trade 
‘etodiaete on all sellers in a State as long as some have agreed to 
abide by these agreements. 

2. Compel observance of fair-trade price structures within fair- 
traded States by sellers operating out of non-fair-traded States, 

This, gentlemen, concludes our testimony on the fair-trade issue. 
On beh: alf of our organization we thank you for your attention. We 
hope sincerely that we may have your support in this worthy objective. 

Mr. Chairman, I would like, with the permission of the chairman, to 











64 STUDY OF MONOPOLY POWER 


include what I believe to be one of the finest presentations of the ar- 
gument for and against, on fair trade, entitled “Businessmen Battle 
Over Fair Trade” by the Reverend Benjamin L. Masse, that appeared 
in America, January 26, 1952. I would like to quote one paragraph 
and IT would respectfully refer this article to all members of the House 
Judiciary Committee. 

He is a neutral and has nothing to gain or lose by enactment of this 
law. He brings out this very important point where he says: 


Secondly, unrestricted competition leads in practice, as well as in theory, to 
monopoly. Pope Pius IX noted this in his Encyclic 30 years ago. 


I asked the privilege of the chairman to have this inserted in the 


record. 
(The document referred to follows :) : 


BUSINESSMEN BATTLE Over FAIR TRADE 
(Benjamin L. Masse) 


While housewives may be glad of the low prices occasioned by the 
“price wars” which fair-trade laws are meant to prevent, it is quite 
probable that such wars, like many wars, do no real good in the end. 
Father Masse here sketches the pros and cons of the fair-trade prob- 
lem—a real problem of controlling competition without opening the door 
to monopolistic practices. 

For a few weeks last summer New York housewives had the time of their 
lives. On May 28 Maevy's, the big, sprawling store on Herald Square, an- 
nounced a series of price reductions that left economy-minded ladies gasping. 
The next day Gimbel’s, Abraham & Straus, Bloomingdale's, a dozen others got 
into the fight. They let it be known that no one, but absolutely no one, was 
going to undersell them. For a while nobody did. 

The women loved it—those women, that is, who had the stamina to mix 
with the milling mobs and elbow their way close to the counters. The lucky 
ones went off with radios and television sets, bedding and furniture, drugs and 
cosmetics, electrical gadgets of all kinds at prices, my dear, that were simply 
out of this world. 

It’s a safe bet that only a handful of the ladies who stormed the department 
stores ever heard of “fair trade.” Yet fair trade was the big issue in the price 
war. What is fair trade’ The answer to that is a long and fairly involved 
story, which we'll try to tell right away. For the moment, it’s something that 
prevented Maey’s from doing what it did before a certain day in May. It’s 
something that learned minds think is so important that the whole future of our 
competitive system is bound up with it. It's also something that is very contro- 
versial, something that can be settled only by Congress. Any day now the fight 
over fair trade will come to a boil on Capitol Hill. 


BACKGROUND 


As a practical policy fair trade in the United States is not more than 20 
years old. It dates from the early 1930's, when businessinen were not nearly so 
affluent and self-assured as they are today, and when unregulated competition, 
where it prevailed, was not universally regarded as a blessing. 

Among the people most greviously hurt by the naked competitive scramble 
for a contracting depression market were the little fellows who sold tobacco in 
a hole in the wall, ran our corner groceries or made a modest living out of the 
thousands of small drug stores that dot the streets of our towns and cities. 
Sharing their grief were manufacturers who had spent a fortune on advertising 
to build good will for their trade-marked products. They stood by helplessly 
while price-cutting merchants destroyed in a day the reputation for quality 
they had cultivated for years, 

The little fellows, with the druggists in the van, went howling for relief to 
their State legislatures. Touched by the plight of their constituents, who had 
some political weight to throw around, the legislators quickly voted them relief 
in the form of fair trade acts. 
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These were laws which allowed manufacturers of branded products—band 
aids, for example, or Frigidaires—to determine a minimum resale price for their 
goods. The legislation permitted manufacturers to enter into a contract with 
their retailers (or jobbers or wholesalers) which bound the latter not to sell 
below the minimum fixed price. Once such contracts had been signed, no retailer 
operating within the boundaries of the State, whether he signed the contract 
or not, was allowed to sell the manufacturer's product below the stipulated price. 
If he did so, the manufacturer could bring the price cutter to heel by securing 
an injunction against him in the State courts. He could also sne for damages. 

None of these laws, it should be noted, permitted horizontal price fixing, that is, 
agreements between two retailers or two jobbers or two manufacturers. The 
only price fixing legalized was vertical, between a manufacturer and a retailer, 
or a manufacturer and a jobber. Furthermore, no manufacturer could lawfully 
enter into such agreements unless his products were in competition with similar 
products of other manufacturers. By 1937 no less than 42 States had fair-trade 
laws on their books. 


MILLER-TYVINGS ACT 


Since doubts arose over the validity of State fair-trade legislation, which some 
thought in conflict with Federal antitrust laws, the small-business men went 
marching on Congress. After some soul-searching, in the face of a forbidding 
Justice Department and a reluctant President, Congress amended the Sherman 
and Federal Trade Commission Acts in 1937 by passing the Miller-Tydings Act. 
The law was slipped through, in spite of Executive opposition, as a rider to an 
appropriation bill which the President could not very well veto. 

The Miller-Tydings Act neither authorized nor forbade State legislation on 
fair trade. It simply stipulated that manufacturers and retailers operating 
under State fair-trade laws were not to be held in violation of the Federal anti- 
monopoly laws. Their contracts setting minimum resale prices, provided they 
were in accord with State laws, were not deemed an infringement of the Sherman 
Act. 

For nearly 14 years, though frequently challenged in the courts, fair trade 
weathered all the legal storms which aggressive merchants blew up. In 1949 the 
Florida Supreme Court did hold that State’s fair trade law unconstitutional, but 
the lawyers immediately put their heads together and fashioned a substitute 
Which calmed the judicial scruples. Thereafter only the most jittery fair traders 
could see any threatening clouds on the legal horizon. The 45 State acts seemed 
secure, Cutthroat competition on trade-marked goods had declined. The Ameri- 
ean Fair Trade Council stood vigilant guard and issued press releases at the drop 
of a hat. Who knew, perhaps the hold-outs—Missouri, Texas, Vermont, the Dis- 
trict of Columbia—would eventually learn the score and come in out of the rain 


LEGAL BOMBSHELL 


Then the lightning struck, and the blow was all the more paralyzing because it 
came suddoniy and without any warning thunder. A> supermarket in New 
Orleans, Schwegmann Bros., cut prices on Seagram’s and Calvert Reserve whisky. 
The distillers took their complaint to a Federal court and won an order enjoining 
Schwegmann from cutting prices on their products. Schwegmann appealed to 
the Supreme Court, but nobody seemed much concerned about the outcome. It 
looked like a routine case, no different from all the others which the courts had 
consistently decided in favor of fair trade. 

Imagine the consternation, then, in fair trade circles when on May 21 the 
Court by a 6-8 decision upheld the appeal and reversed the lower court. It 
decided that Schwegmann was free to cut prices on Seagram’s and Calvert 
Reserve to its heart's content, free to commit, in the ironic phrase of the fair 
traders, all the philanthropy it desired. 

The Supreme Court decision did not condemn the Miller-Tydings Act and all 
State fair-trade laws as such. It did not find them unconstitutional. It merely 
noted that contracts between manufacturer and retailer o' ligine the latter not to 
sell below a fixed minimum price were, in the nature of things, voluntary agree- 
ments and, therefore, did not apply to nonsigners. Said Justice Douglas, who 
wrote the majority opinion : 

“Contracts or agreements convey the idea of a cooperative arrangement, not a 
program whereby recalcitrants are dragged in by the heels and compelled to 
submit to pice fixing.” 
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Though the Miller-Tydings Act survived the Court’s bombshell constitutionally 
intact, though the various State acts, except for the nonsigner clauses, were not 
touched by it, the whole system of fair trade was dealt a mortal blow. If non- 
signers were not bound by the minimum resale price fixed for their State, if they 
could cut prices with impunity, signers would have to reduce their prices to meet 
this competition or go out of business. 

In the confused weeks following the Schwegmann decision some optimistic fair 
traders suggested that manufacturers might salvage a lot from the debacle by 
selling only to distributors who would agree to abide by the minimum resale 
price. But the more realistic pointed out that this was no solution. Manufac- 
turers might not be willing to cut so drastically the number of,their distribution 
outlets, since that would also reduce their volume of sales. Even if they were 
willing to freeze out nonsigners, they would scarcely be able to make the ban 
effective. A store like Klein’s on Manhattan’s Union Square has been known to 
sell branded products which it most assuredly never purchased either from the 
manufacturer or his recognized jobbers. Where Klein picked them up is Klein’s 
secret, and the big, cut-rate store isn’t telling. It would cost the manufacturer 
considerable time and money to find out. It would cost him so much tim: and 
money that he would soon be obliged to throw in the towel, even if he happened 
to be as big and wealthy as General Electric. 

Furthermore, even if the manufacturer were able and willing to stop the flow 
of his products to nonsigners, it might be illegal for him to do so. Before the 
courts at the present time is a very interesting case which may reveal a new 
obstacle to fair trade in the Sherman Act. Last November a big New York dis- 
tributor, Masters, Inc., charged Sunbeam, Inc., producer of Mixmasters and other 
appliances, with violating the Sherman Act and sued it in Federal court for treble 
damages of $75,000. Masters contends that an agreement between Sunbeam and 
eight of its distributors not to sell Mixmasters to nonsigners of its regular fair 
trade contract is a conspiracy in restraint of trade. Should Masters win this suit. 
tair trade is for all practical purposes doomed. 


THE WENTLING CASE 


The Wentling case is another delayed-action bomb that may go off any time. 

S. A. Wentling, a Philadelphia mail-order house, sold Sunbeam appliances all 
over the country below the different fair trade prices prevailing in the various 
States. At Sunbeam's behest the Federal district court in Philadelphia ordered 
the Wentling Co. to cease and desist, rejecting its plea that it could not be ex- 
pected to know all the minimum retail prices fixed by Sunbeam in 45 States. 
Last summer the Supreme Court ordered the district court to review the Wentling 
case in the light of the Schwegmann decision. Since Wentling is a nonsigner, the 
decision against the price-cutting mail-order house may well be reversed. That 
would give mail-order houses the green light to play hob with fair trade all over 
the country. 

Coming after the Schwegmann decision, the filing of Masters’ suit and the 
reopening of the Wentling case left the fair traders with only one recourse, 
Their position had become so perilous legally that they had to petition Congress 
for relief. They had to have a new law that would spell things out so clearly 
that even the Supreme Court wou!ld understand. That is what they are un to 
now on Capitol Hill, with their “operation restoration.” They want another 
amendment to the Sherman Act, one this time which will legalize beyond doubt 
all the nonsigner clauses in State fair trade acts. In no other way can the hole 
opened by the Schwegmann case he p!ugeed, or the potential danger in Masters v. 
Sunbeam, and Sunbeam v. Wentling be averted. 


PROS AND CONS 


Fair traders have refurbished their two traditional arguments and are all set 
to fire them at Congress. 

They will argue that without minimum resale prices the field of retail distribu- 
tion will soon be monopolized by chains and department stores. The big stores 
will provoke price wars on branded products, as some of them did last summer, 
and gradually force all neighborhood stores out of business. Unlike the little 
stores, firms like Mocy’s handle thousands of items. They can afford price wars. 
They can easily make up on non-fair-traded jewelry, carpets, hardware, sporting 
goods, shoes, and clothing what they lose on trade-marked goods. Only 10 per- 
cent or less of their stocks are fair-traded anyway. Only fair trade can keep the 
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corner drug store, the small furniture dealer, the little tobacco shop and liquor 
store in existence. 

Fair traders will also argue that the manufacturer has an inherent right to 
control the price of a proprietary article. He has spent millions in research, 
developing and perfecting it, attached his name to it, built for it a reputation for 
quality through careful manufacture and costly advertising. Without fair trade 
he cannot protect his product from the debasing price cutting of unscrupulous 
retailers. tle cannot prevent retailers from cashing in on the good will he has 
built, and cashing in on it in such a way that they destroy it. That's what happens 
when a retailer puts on a branded product a price tag only slightly higher, or no 
higher at all than the one on a cheap product. 

The antifair-traders will reply that the Miller-Tydings Act is a monopolistic 
graft on the body of the Nation's antimonopoly legislation. The Sherman Act, 
which enshrines the country’s belief in free competition, forbids price fixing as a 
restraint on trade. Miller-Tydings permits it. In the face of this admitted fact, 
the antifair-traders are unimpressed by the argument that fair trade is necessary 
to preserve competition in the retail field. No matter how you cut it, they say, 
fair trade is price fixing and has all the stifling effects of price fixing. 

More specitically, they will argue that fixing a minimum resale price is not fair 
because it does not allow for differences of costs among retailers. If one retailer 
runs his business so well that he can sell at lower prices and still make a profit, 
why shouldn't he be allowed to do so? And why shouldn’t the consumer be per- 
mitted to shop around and enjoy the lower prices which a retailer's efficiency 
makes possible? 

They will! argue, finally. that fixed prices are the first fatal step in an inexorable 
process that leads to rigidity and stagnation. Fixed prices keep sales down. 
Low sales limit production. Limited production spells unemployment. Unem- 
ployment leads to still lower sales, and thus the vicious circle is complete. 


CONCLUSION 


Though the arguments on both sides are persuasive, this writer, if he were a 
Congressman and had to judge between these battling businessmen, would, for 
the present at least, side with the fair traders. 

In the first place, there is such a thing as a fair price, a price which allows a 
fair return to the investor and a fair wage to the workers. Unrestricted competi- 
tion often reduces prices at the expense of decent wages for workers and legiti- 
mate dividends for stockholders, so the competitive price is fair to neither. 

Secondly, unrestricted competition leads in practice, as well as in theory, to 
monopoly. Pope Pius XI noted this 20 years ago. 

Thirdly, the arguments pushed by the antifair dealers are something less than 
overpowering. They can all be reduced to one, namely, that fair trade is mo- 
nopolistic and suffers from all the ills of monopoly. 

This is not at all clear. According to the Miller-Tydings Act only those manu- 
facturers can write fair trade agreements whose products are “in free and open 
competition with commodities of the same general class produced or distributed 
by others.” If the fair trade price on a Simmons bed, or a M ximaster, or a 
bottle of Bayer aspirin has been set too high, it is reasonable to suppose that 
competition at the producer and, except in fair traded products themselves, at 
the retailer level will soon bring it down. If consumers ean't shop around for 
bargains on a Beauty Rest, they can and do shop around for mattresses that are 
in competition with it. So long as this is possible, there is no real monopoly. 
There is no danger that savings in costs will not be passed along. There is no 
danger that artificially high prices will discourage buying and thus cut sales 
volume. (If fair traders are interested in keeping sales down, why do they spend 
millions of dollars annually on advertising?) 

For the rest, fair trade does protect the small merchant. By outlawing cut- 
throat prices it keeps many small retail businesses in existence and. to this ex- 
tent, promotes competition and gives encouragement to private enterprise. 

To be preserved, competition does have to be controlled. Fair trade may not be 
the best way to control it, but until it has had a longer trial, or until a better 
way is discovered, it should not be prematurely destroyed. What 45 States have 
found good and necessary for business cannot be nearly so pernicious as the 
opponents of fair trade make it out to be. The burden of proof rests on them. 


Mr. Wiiuts. Mr. Burger, on page 2 of your statement in the very 
last sentence, beginning with the last sentence, you say essentially 
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they—meaning independent operators, need this law for protection 
against the unchained monopolistic strength of some giant firms who 
do from 5 to 10 percent of their volume on branded nationally adver- 
tised items on which they may have equal or slightly larger margins 
than their small, independent competitors, and so on. 

I take it from that that you mean the real advocates of this legisla- 
tion, to revise the Miller-Tydings Act according te your views, are the 
smaller operators ? 

Mr. Burcer. Very definitely. 

Mr. Witiis. Now, an impression was left by Mr. Morison under 
questioning by counsel—at least an impression in my mind—that these 
small, independent operators and retailers are wrong, and that they 
will rue the day—and in a way Mr. Morison seems to want to take up 
for the smal] retailers by saying apparently that they do not know 
what they are doing. 

Now, what is your impression of that ? 

Mr. Burcer. Congressman Willis, vou know it amazes me, with due 
respect to my good friends in both the Antitrust Section of the De- 
partment of Justice and the Federal Trade Commission—I am going 
to make a statement which is the truth and the whole truth, so help 
me God. I have traveled this country from border to border and 
coast to coast since the enactment of the Miller-Tydings law. I can- 
not recall meeting a dozen people in my travels—I repeat, a dozen 
people—who opposed the fair trade laws as a deterrent to purchasers, 
or to create a monopoly. 

I cannot understand the agitation coming from those enforcement 
agencies, 

I remember last summer in the height of the price war, being accom- 
panied by my good friend, George Frates of the National Retail 
Druggists, we went over the Federal Trade Commission. We asked 
this simple question: 

Can you bring us relief under section 5 of the Federal Trade Commission Act? 


We were told in substance that it was one of those impossible provi- 
sions of the law. That is, the law that has been on the statute books 
since 1914 selling below the seller’s cost, where the intent is to destroy 
competition and I am sure that the tactics of those leading stores in 
leading metropolitan centers, after the action of the Supreme Court 
last summer when they sold merchandise at 8 and 9 cents that cost 
them 40 cents a bottle—I remember distinctly a very splendid meeting 
at the Waldorf-Astoria held by Mr. John Anderson,-president, Amer- 
ican Fair Trade Council, on November 8 where a small independent 
jeweler from White Plains, N. Y. stood up during the question period 
and asked a high official of the Federal Trade Commission this 
question: 

He said, “We have been told by a leading department store repre- 
sentative in New York that they are going to move into White Plains 
and they are going to cut the price on every standard brand until they 
drive the little fellows out of business.” 

H> wanted to know what to do to get relief. They said, “Gatier 
the facts and we may look into the case.” 

Mr. Witurs. So you think the retailers and the small operators know 
what thev are doing when they embrace the philosophy of the Miller- 
Tydings Act ? 
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Mr. Burcer. Congressman Willis, that and the Robinson-Patman 
Act enforced is the only lifesaver for efficient, independent business in 
this Nation. 

Mr. Wixuts. Now, another impression that was left in the record by 
Mr. Morison, and I knew quite honestly, was that apparently the only 
people interested in this bill were the druggists. He said, for instance, 
and he may be right or wrong, 1 do not know, that word has gone 
abroad that grocery stores and such retailers are interested in the 
Miller-Tydings Act, but actually they do not use that act. 

Is that so or not ¢ 

Mr. Burcer. I do not know of any great agitation upon the part of 
the individual grocer. Their association, which is supposed to be their 
accredited spokesman, favors the adoption of the fair-trade laws. 
Possibly they have hopes and ambition that if the law is enacted that 
they may be able, by individual action, to influence some producers to 
consider filing their prices under the Fair Trade Act. 

The Cuamman. Mr. Burger, we would be very interested to find 
out what is the attitude of the National Retail Grocers. 

Mr. Bureer. They are listed, Mr. Chairman, in a booklet released 
by the House Small Business Committee last Friday, as one of the 
advocates, both the National Retail Grocers and T believe the Whole- 
sale Grocers, in the committee print released last Friday. 

The Cuairman. Would you check on that and put that in your 
statement when you revise your statement 4 

Mr. Bureer. Exactly. 

The Cuamman. We would like to know the result of your findings 
in that regard. 

Mr. Bureer. | had a very interesting episode in your State and in 
the city of New Orleans, just prior to World War IT. 

We were stopping at a hotel there and one of the small-business men 
there in New Orleans—I do not know why he said it to me, but he said 
it—said, “I ran into a very interesting experience the other day. My 
wife was telling me that she had joined with a group of other women 
to send to a leading department store in New York and buv a dozen 
or two dozen copies of the popular novel Gone With the Wind. I 
think the book was sold to them at something like 50 or 75 cents per 
copy less than cost. And here are all the beok stores in Louisiana. 
They had the stock and the other fellow had the business.” 

Mr. Wituts. Mr. Morison made a statement to the effect that the 
consumer should have the right to buy from a store selling for the 
cheapest price, and that this law. as he expressed it, makes chumps out 
of the people and that has an appeal to anybody who has faith in the 
free enterprise system 

Mr. Bureer. I think Sears, Roebuck produced the greatest: set of 
figures ever produced. IT think it was two-billion-and-some-odd dol- 
lars of all types of merchandise. 

We have not heard, I do not believe, in miV experience with the 
Miller-Tydings law beginning at the 4th of March, 1936—L do not 
recall those big national chains such as Sears or Ward’s putting in an 
appearance in opposing these bills. 

sear in mind John Q. Public still has the opportunity to trade with 
those people, which Sears and Ward’s and the like, say, have equal 
merchandise at a lower figure. 
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Mr. Witu1s. There was another statement in the record to the ef- 
fect that why should Sears, Roebuck, as an integrated outfit, have 
certain means of distribution peculiar unto themselves and why should 
not the independent operators have the same privilege, leaving an im- 
pression that they are all for the independent operators as against 
Sears, Roebuck and they want to do something about it. 

Now, is it your idea that this is the law that does something about 
it? 

Mr. Burcer. That is a very good question. I am glad you asked 
that. I can only speak from the industry I was connected with from 
the spring of 1909 and indirectly connected with up to the present 
moment. I am retired out of that business, the tire business. 

I recal] distinctly when the tire dealers in the United States in 1929 
effected a contract—the chairman knows where this club is, the Lotus 
Club, on Fifty-seventh Street—and we tried to put the dealers them- 
selves in the same competitive position to meet the Sears contract for 
tires, which was a gigantic contract; also the Standard Oil of New 
Jersey—the big rubber interests got together and said thumbds down 
on that deal so the independent dealers never had a chance to get in 
on such a proposition. 

You would probably find the same thing in any other commodity 
where independents go in and try to equal the concessions of the con- 
tract relationship. If two types of contracts were had in an industry, 
any major industry, there would be less jobs at the higher brackets. 

Mr. Wiis. There has been some testimony that it is revolting 
that people who do not sign an agreement applying themselves under 
the Miller-Tydings Act should be bound. That again certainly has 
an appeal to the sense of fairness. 

What do you have to say about that? By that I mean, is there 
any other way . doing it? 

Mr. Bureer. I do not know whether there is any other way of doing 
it. but Lam not a lawyer. 

However, I think it is said that the late Justice Brandeis said at 
sometime during his legislative career that at no time did the holder 
or the owner of a trade-mark brand ever had title or ownership of 
that trade-mark. 

The Carman. He never said that. 

Mr. Burcer. To the trade-mark himself when he bought the mer- 
chandise. 

The Cuatrman. He had title to the article. 

Mr. Burcer. But not to the trade-mark. 

The Cuairnman. I see what you mean. 

Mr. Burcer. Am I right or wrong on that? 

The Cuamman. I do not recall the statement, but I think that is 
correct. 

Mr. Wiius. He probably said that the trade name is disassociated 
from its use seubabty. 

It is your contention that the people who are for this bill are the 
small independent operators. 

Mr. Burcer. That is correct. I have no interest direct, nor has the 
Federation. I cannot recall any manufacturer who is a member of 
the National Federation of Independent Business, and I know of no 
single manufacturer who is not a member, who has addressed a letter 
to the office to get behind this bill. 
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Mr. Wituis. What about the Manufacturers’ Association? Have 
they ever expressed themselves either way ? 

Mr. Burcer. I could not say much about the manufacturers. I could 
only say about an industry in which I am acquainted. 

The Cuamman. Mr. Anderson will testify and will indicate the 
views of the manufacturers. 

Mr. Wixuis. Of all types, big and small, I suppose? 

Mr. Anverson. The National Association of ee is so 
diversified, from steel mills on through—there are so many of them 
that have nothing to sell to the consumer under a trade brand, that 
many of them cannot take a position on fair trade. That is, they did 
at one time and then they changed their position and now they have 
taken a perfectly neutral position. 

Mr. Wituis. When they did have a position was it pro or con ? 

Mr. Anperson. For fair trade, back at the time of the Miller-Tyd- 
ings Act, by resolution. 

The Cuarman. But vou represent manufacturers, large and small, 
and you are in favor of fair trade? 

Mr. Anperson. Yes, and we represent manufacturers, however, who 
are from all industries, all diversified industries that are fair trading 
that have not yet been heard here. 

Mr. Writs. You will be heard # 

Mr. Anperson. We hope to be heard. 

Mr. Wituts. You think, I take it, that the 45 State legislatures that 
went on record for fair-trade Jaws still feel as they did when they 
passed the laws. 

Mr. Burcer. That is right. 

Mr. Goupsrern. Mr. Burger, I have but a few short questions. 

With reference to Mr. Willis’ previous question regarding the emo- 
tional appeal of the argument that binding people against their will 
might be unfair, your poll, according to page 1, indicates that only 
28 percent of your membership opposes; is that correct ? 

Mr. Bureer. That is right. That was the last poll we made. We 
made three previous polls of that, too. 

Mr. Gotpstetn. Now, do you consider that a large or a small group, 
percentagewise, of the Nation’s retailers? 

Mr. Burcer. It is pretty well diversified, and I would say that your 
question is a good question, and we know of no poll that has been made 
that would correct the poll registered bere with the committee. 

Mr. Gotpstein. You alluded earlier to your position as a pioneer 
in the tire industry. 

Mr. Burcer. That is right. 

Mr. Gotpstern. That industry has attempted on several occasions, 
I believe, to fair trade its products and has not succeeded. 

Mr. Burcer. It was lip service. 

Mr. Gotpstern. It did not work in the tire industry ? 

Mr. Burcer. They did not give it a fair chance. They instituted 
it in the first instance right after the Tydings law went into effect, 
in Cook County, Ill., and they put it into effect in California, and it 
was deceitful from the first instance there. 

I repeat “deceitful,” because all they did was register their 100 level 
brands, which is the same as original equipment on cars. 

However, they all have—I cannot use the common expression that is 
used in the industry—they have off-brand tires which were probably 
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equal to their 100 level tires, so they did, for example—Goodrich would 
fair trade their Goodrich Silvertown tire, but they did not put their 
Diamond, Brunswick, Miller, Hood brands. The people knew that 
these tires were of equal qu: lity, so the action was deficient. 

The same action was done in the State of California. 

Mr. Goupsrern. In that case, it was the manufacturers who did not 
cooperate, and that is the reason there was no fair trade / 

Mr. Burcer. I will tell you what it was done for. It was “lip serv- 
ice,’ as [I said, and they were more interested in protecting those 
company-owned stores that they owned. The tire manufacturers’ 
retail stores. 

They were more interested in protecting their direct deals that 
they have with their national and commercial accounts which denies 
business to independent dealers. 

Mr. Goutpsrein. Despite that, according to a statement by Mr. Ho- 
bart at the twenty-seventh annual conference of the National Asso- 
ciation of Independent Tire Dealers in Cleveland in 1947—he points 
out that in 1940, the tire dealers’ replacement sales had declined to 
48.4 percent of the market, but the trend as of the time of the speech 
showed they were now going up to 51.8. 

Mr. Burcer. Who made that analysis 

Mr. Goupsrern. This is Mr. Hobart, and apparently he was using 
an analysis made by Dr. Leigh of the University of Akron. 

Mr. Burerr. I remember those figures were used before the Senate 
Small Business Committee, when my good friend Senator Mead was 
a member. He told them at that time that those charts could be used 
to suit the convenience of the ones who were testifying against “the 
rubber tires bill.” 

The tire dealers business has dropped and is continually dropping. 

Mr. Goupstein. You say it has dropped and that these figures are 
not accurate / 

Mr. Burcer. That is right, and I should know, T have been in the 
business for 40 years. 

Mr. Gonpsrern. If fair trading obtained in the tire industry, 
do you think it would improve the lot of the independent tire dealers ¢ 

Mr. Burcer. There isn’t any question about it. 

Mr. Gotpsrein. ‘This may cast some light on it. 

Let me read you a statement of Mr. Behoteguy of the B. F. Good- 
rich ee gay was one of the outfits which attempted “lip service” 
as Vou si 

Mr. Burcer. Yes. 

Mr. Goupstrein. In the January 1949 issue of the Journal of Mar- 
keting, Mr. Behoteguy, speaking of fair trade as it affects the tire 
manufacturer, says: 

Perhaps the lack of effective retail price control, annoying as it is, is not so 
disastrous to him after all. Certainly it has not been disastrous to his dealers 
despite all the clamor. Perhaps within limits, there actually is such a thing as 
“benevolent” price cutting. Maybe the whole industry is in the same mental 
state as grandpa, who never had a well day in his life but lived to be 1. 


My question, sir, is whether this represents the point of view of 


certain of the manufacturers who have not cooperated with the 
retailers in bringing fair trade into the tire industry ? 
Mr. Burcer. I will answer the question to this extent. 
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I wish Mr. Morison was in the room. At the request of the Anti- 
trust Division of the Department of Justice and the Federal Trade 
Commission, I filed charges alleging monoply in the rubber industry. 

Tam still awaiting, 11 years later, for that action to commence and 
I have not changed my mind on the ‘alleged charges. 

Mr. Goupsrern. In your statement, you refer to your discussion with 
the late President Roosevelt and you indicated that he had a sympa- 
thetic point of view on the Miller-Tydings problem. 

I did want to clarify the record. 

The Cuairman. I believe he said that when he was governor. 

Mr. Goupsrrin. As President, he recollected his experiences—as 
governor. 

Senate Document 58 of the Seventy-fifth Congress does contain not 
exactly a veto message, but a quasi-veto message to the Miller-Tydings 
Act. (See p. 99.) 

Mr. Burcer. Mr. Goldstein, I will never forget that morning at a 
quarter to 12, March 5, 1956. I can just remember him leaning back 
in the chair. He had his cigarette holder and he leaned up and he 
said to the nine of us, “I can be most sympathetic to you gentlemen. 
I can well recall as Governor of the State of New York, the vicious 
competition of ‘blank store.’ 

“T will be most sympathetic.” 

He did not forget me because I thanked him at that time for saving 
my home in New Rochelle, through the home-owners loans. 

Mr. Chairman, before I conclude, I want to have this on the record, 
that the subcommittee and its staff is to be complimented in arranging 
for these hearings in an impartial manner. 

By that I mean giving both sides the opportunity to present their 
views on the question, 

We in the federation always commend such procedure in all Con- 
gressional committees. 

Therein, we are sure that the right proposition will receive the 
approval of the committee. 

Thank you. 

The Cuamman. Thank you for your statement and thank you for 
your general remarks, Mr. Burger. ‘They always are very helpful. 

The subcommittee will now adjourn until tomorrow morning at 10 
o'clock to hear Mr. Cassedy, assistant counsel for the Federal Trade 
Commission. 

(Whereupon at 4:10 p. m., the hearing was adjourned to recon- 
vene at 10 a. m., February 14, 1952.) 
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THURSDAY, FEBRUARY 14, 1952 


House or RepresENTATIVES, 
SpecIAL SUBCOMMITTEE ON THE STUDY OF Monoro.y 
PoweER OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 


The special subcommittee met, pursuant to a at 10:40 
a. m., in room 346, Old House Office Building, Hon. Emanuel Celler 
(chairman) residing. 

Present : Representativ es Celler (chairman), Bryson, Reed of 
Illinois, and McCulloch. 

Also present: E. Ernest Goldstein, general counsel to the subcom- 
mittee; Jerrold Walden, assistant counsel; John F. Woog, assistant 
counsel; and Eileen R. Browne, clerk. 

The Cuatrman. The committee will come to order. 

Our first witness this morning is Mr. James W. Cassedy, Assistant 
General Counsel with the Federal Trade Commission. 

Mr. Cassedy, will you give the stenographer your name and your 
affiliation, please. 


STATEMENT OF JAMES W. CASSEDY, ASSISTANT GENERAL COUNSEL, 
FEDERAL TRADE COMMISSION, AND JOHN M. BLAIR, ASSISTANT 
CHIEF ECONOMIST, FEDERAL TRADE COMMISSION 


Mr. Cassepy. Mr. Chairman and members of the committee, my 
name is James W. Cassedy. I am an attorney presently employed 
on the staff of the Federal Trade Commission as Assistant General 
Counsel. My appearance here is in response to your request that a 
representative of the Commission present to the committee the Com- 
mission’s views upon certain proposed legislation dealing with the 
subject of resale price maintenance. The Commission has directed 
me to comply with your request and to express its appreciation to 
you for this opportunity ; ; and what I have to say represents in general 
the unanimous views of the Commission. 

At the outset, the Commission fully recognizes that the necessity, 
desirability, and merit of the proposed legisl: ation are exclusively 
matters of legislative policy for determination by the Congress. Tt 
is fully recognized that the Commission was created to aid the Con- 
gress in the performance of its constitutional function of regulating 
commerce among the States and that the Commission was authorized 
to act solely in the public interest. In the light of these considerations 
the Commission’ s views upon the proposed legislation, which are based 
upon its experience with and study of the problem i involved during the 
past 36 years, are submitted to you solely in the public interest. 
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Prior to the signing by the President on August 17, 1937, of the 
District appropriation bill, to which the Miller- “Tydings amendment 
to the Federal antitrust law had been attached as a rider, decisions in 
a number of cases under the Sherman law and the Federal Trade Com- 
mission Act made it clear that where a manufacturer maintained the 
retail price,of his patented, copyrighted, trade-marked or otherwise 
identified goods by restrictions marked on the goods or otherwise com- 
municated to the retailer, a violation of these restrictions did not create 
a cause of action in favor of the manufacturer either under the com- 
mon law or under the patent or copyright laws, and that where a 
manufacturer maintained the resale prices of his identified goods by a 
system of contracts or equivalent cooperative methods, those contracts 
were void and such methods illegal under the Sherman law and the 
Federal Trade Commission Act. 

The Miller-Tydings Act amended the Sherman Act to the extent of 
legalizing minimum resale price maintenance contracts respecting 
trade-marked or otherwise identified goods sold in interstate commerce 
provided that the commodities affected were resold in any State that 
had legalized this type of contract with respect to resales made within 
its boundaries. The act contains a specific prohibition against hori- 
zontal agreements. It also amended the Federal Trade Commission 
Act by providing that the making of such contracts should not con- 
stitute an unfair method of competition under section 5 of that act. 

It is to be borne in mind, however, that the Miller-Tydings amend- 
ment was not designed to prevent unfair practices, such as selling 
below cost for an ulterior purpose. It is designed to enable the manu- 
facturer arbitrarily to impose and maintain minimum prices at levels 
fixed without relation to differences in cost among different distribu- 
tors and dealers. 

The Miller-Tydings amendment removed the bar of illegality to the 
making of minimum resale price maintenance contracts covering com- 
modities sold in interstate commerce if they were to be sold in a State 
where such contracts had been legalized with respect to intrastate 

sales. Resale price maintenance laws—that is, laws declaring as not 
in violation of the law of the particular State certain kinds of resale 
price maintenance contracts, and providing that nonsigners of such 
contracts with knowledge thereof should be bound by the price stipu- 
lations therein—are now on the statute books of 45 States. Missouri, 
Texas, Vermont, and the District of Columbia do not have a law of 
this kind. A large number of States adopted resale price maintenance 
laws in 1987, soon after the Supreme Court decision in the case of 
Old arborn Distributing Co.v. Seagram Distillers C orporation (299 
U. 183), declaring as constitutional the principal provisions, in- 
hae Fe the nonsigner clause, of the Illinois resale price maintenance 
law. 

In brief, these State resale price maintenance laws embrace the 
stipulation that no contract relating to the sale or resale of a com- 
modity bearing the trade-mark, brand, or name of the producer, dis- 
tributor, or owner, which commodity is in free and open competition 
with commodities of the same general class produced by others shall 
be deemed in violation of the law of the enacting State, by reason of 
the provisions in the contract that the buyer will not resell the com- 
modity except in accordance with the price stipulations of the seller; 
that the vendee or producer require any dealer to whom he may resell 
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such commodity to agree that he will not, in turn, resell except at the 
price stipulations of the seller; also, the so-called nonsigner clause, 
which declared that wilfully and knowingly advertising, offering for 
sale, or selling such commodities at less than the stipulated contract 
price, whether by a party to such contract or by some other party, is 
unfair competition actionable at the suit of any person damaged 
thereby. 

Resale price maintenance (as practiced prior to the decision of 
the Supreme Court in Nehive gman Bros. Vv. Calvert Distilli rs Cor- 
poration (341 U.S, C. 354) on May 21, 1951), in intrastate commerce 
in 45 States of the United States having resale price maintenance 
laws, and in interstate commerce with those States. is a system of 
pricing a trade-marked, branded, or otherwise identified product for 
resale in which, pursuant to laws legalizing such arrangements, the 
manufacturer, producer, or brand owner prescribes by contract the 
minimum price or the resale price at which such product may be sold 
at wholesale, and the producer or manufacturer and his factors or 
wholesalers prescribe the minimum price or the resale price at which 
such product may be sold at retail in a specified State, or in a specified 
portion thereof, with the effect of legally binding all other distributors 
in a specified area to conform to such prices. This was done by enter- 
ing into contract with at least one such distributor of such product 
and serving notice upon all other distributors who are thereupon 
obligated to maintain the minimum price or the resale price named in 
the contract. In some cases wholesale distributors, acting without 
the authorization of the manufacturer or brand owner, may have 
entered into contracts with retailers for the maintenance of retail 
prices. 

In the Schwegmann case, the respondents, Maryland and Delaware 
corporations, were distributors of gin and whisky who sold their prod- 
ucts to wholesalers in Louisiana, who in turn sold to retailers. These 
respondents had contracts with some Louisiana retailers fixing mini 
mum retail prices for respondents’ products. The Louisiana law 
authorized enforcement of price fixing not only against parties to a 
“contract” but also against nonsigners. The petitioners, a retailer in 
New Orleans, refused to sign a price-fixing contract with respondents 
and sold respondents” products at cut-rate prices. Respondents 
brought suit to enjoin the petitioner from selling the products at 
less than the minimum prices fixed by their schedules. 

In passing upon the question presented, the Supreme Court in sub- 
stance held that the Miller-Tydings Act does not make binding upon 
nonsigners resale prices fixed in contracts under State resale price 
maintenance laws insofar as interstate commerce is concerned. The 
Court relied heavily upon the fact that the Miller-Tydings Act does 
not specifically include the nonsigner provision, stating: “The omis- 
sion of the nonsigner provision of the Federal law is fatal * * * 
unless we are to perform a distant legislative function by reading into 
the act a provision that was meticulously omitted from it.” If Con- 
gress had intended to authorize a nonsigner provision the Court felt 
that the pattern of the legislation would have been different. 

The Court was obviously disturbed by both the coercive feature of 
the nonsigner provision and the effects on competition. It did not 
believe that Congress intended to permit “a program whereby re- 
alcitrants are dragged in by the heels and compelled to submit to 
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price fixing.” It pointed out that the Miller-Tydings amendment 
prohibits horizontal. price fixing and concluded that “when retailers 
are forced to abandon price competition they are driven into a compact 
in violation of the spirit of the proviso.” 

Since the decision in the Sechwegmann case the United States Court 
of eo for the Third Circuit in Sunbeam Corporation v. Wentling 
(192 I. 2d 7), decided November 1, 1951, in substance held that one 
who did not sign a price maintenance contract could not be subjected 
to the nonsigner provisions of State fair trade law either as to sales 
made within the State or sales made to customers in other States, 
where interstate commerce was involved. 

A number of bills dealing with the subject of resale price main- 
tenance have been introduced in the Eighty-second Congress, H. R. 
4662 and H. R. 6367 are pending before the House Judiciary Com- 
mittee. H. R. 5767 and H. R. 6184 are pending before the House 
Interstate and Foreign Commerce Committee. 

I might interpose here that the Curtis bill, H. R. 4365, is pending 
before this subcommittee which would repeal the Miller-Tydings Act, 
and I will comment on that before I finish. 

The principal purpose of the legislation proposed by these bills, 
except the Curtis bill, is to overcome the effect of the Schwegmann 
and Sunbeam decisions by reenacting as an amendment to the Federal 
Trade Commission and Sherman Acts the presently existing Miller- 
Tydings améndment of the Sherman Act with the addition of the 
nonsigner clause and with the provision that resale price maintenance 
contracts and the enforcement thereof against a signer or nonsigner 
shall not constitute a burden upon interstate commerce. 

The legal principle of the State laws concerning resale price main- 
tenance and of these bills is not a mere authorization of contracts for 
the fixing of resale prices. That authorization now exists under the 
Miller-Tydings amendment as interpreted by the Supreme Court 
in the Schwegmann case. The new principle introduced by these 
bills is that the Congress shall specifically approve the so-called non- 
signer clause. Thus, if the proposed legislation is enacted, a private 
contract, the provisions of which would be determined without public 
hearing and apart from any public supervision as to reasonableness, 
would be made binding upon all dealers and the consuming public. 

In an effort to prescribe the freedom of business enterprise the 
courts have been circumspect in recognizing even the authority of 
Governments to fix the prices that businessmen shall charge. Such 
price fixing is invalid unless it is undertaken for a public purpose 
and by some specified legislative standard subject to judicial review. 
In the State resale price maintenance laws and in the proposed legis- 
lation, however, the power to fix prices is to be entrusted, not to a 
government, but to private persons; the purpose to be served by the 
price fixing is whatever purposes these private persons may have, 
presumably that of serving their own pecuniary interests rather than 
that of public interest; and the prices fixed are not to be tested for 
reasonableness in accord with a legislative standard by any instru- 
mentality public or private; nevertheless, a person who is not a party 
to this private contract is to be deemed guilty of unfair competition 
and subject to a suit for damages, or to a State criminal penalty, if 
he fails to observe the prices, regardless of whether or not they are 
arbitrary or extortionate. 
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Such a principle is unparalleled in Federal jurisprudence. Even 
if price cutting by distributors is regarded as involving serious public 
evils and thus calling for a public remedy, there is no justification for 
such a grant of power to businessmen to coerce their competitors. 

In granting to such private persons the power to fix prices, the 
proposed legislation goes much further than Congress saw fit to grant 
to the Federal Government itself in the National Industrial Recovery 
Act of 1933. In that act consideration was given to labor and to the 
consuming public. There was always a representative of both who 
sosticieaed in the fixing of prices, while in the proposed legislation 
no consideration whatsoever is given to the interests of labor or the 
consuming public. 

Moreover, when the nonsigner clause is added to resale price main- 
tenance, the effect is the de facto nullification of our Federal laws 
against horizontal conspiracy, notwithstanding the fact that the pro- 
posed legislation expressly prohibits horizontal price fixing. Nothing 
is more clearly established in Federal policy than the principle that 
horizontal price fixing shall not be tolerated. The proposed legislation 
pays lip service to that principle, yet its effect would be that a minimum 
price fixed by contract with one retail distributor would become the 
minimum price for all other retail distributors of the manufacturer's 
product who were placed upon notice of the existence of the contract. 
The rigidity and uniformity of the price would be exactly that of the 
most rigid horizontal price-fixing conspiracy; the level of the price 
would be likely to be at least as high as in a horizontal conspiracy ; and 
the public control over the reasonableness of the arrangement would be 
as nonexistent as in the case of a horizontal conspiracy. Thencefor- 
ward any group of distributors desiring to fix prices horizontally 
would be foolish to take the direct road to that end. Instead some one 
of their number should make a vertical contract with a supplier and 
then place the other members of the group on notice of the existence 
of the contract. Through this means the group could not only negate 
the objections of the Government but could actually use the courts as 
devices to enforce the arrangement. 

Following the organization of the Federal Trade Commission in 
1915 and prior to the passage of the Miller-Tydings Act in 1937, the 
matter of resale price maintenance constantly recurred in unfair- 
competition cases coming before the Commission, and the subject was 
involved in a number of investigations and hearings before the Com- 
mission. Upon appeal to the courts from orders of the Commission 
condemning resale price maintenance not only by means of contracts, 
agreements, and understandings between manufacturers and their 
customers, but also by methods involving conspiracies between man- 
ufacturers, their distributors, and customers “quite as effectual as 
agreements,” the Commission was sustained. In one case the Court 
remarked that evidence and argument as to the evils of price entting 
and selling below cost were unavailing as a defense, but “were better 
addressed to legislative bodies than to the courts.” And in the Dr. 
Miles case decided in 1911 prior to the creation of the Federal Trade 
Commission, the Supreme Court had specifically held that resale price 
maintenance contracts between brand owners and their distributors 
were illegal and in restraint of trade under the Sherman Act. 

As early as December 2, 1918, the Commission called the attention 
of Congress to the fact that in complaints coming before it the Com- 
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mission enforced the law laid dow n by the courts in these cases, even 
though it operated inequitably in some cases, because both resale price 
maintenance and price cutting, under certain conditions, were used for 
unfair purposes in trade, and said: 

It is urged, and the Commission believes with reason, that it would be unwise 
to vest with the manufacturers of articles the right, without check or review, 
both to fix and compel the maintenance of resale price * * *. It is sim- 
ilarly urged that manufacturers should be protected in their good will created 
by years of fair dealing and of sustained quality of merchandise * * *., 
There must be a common ground wherein the rights of producer, purveyor, and 
customer may be fully secured and equity done to all * * *. 

On June 30, 1919, the Commission again called the attention of Con- 
cress to this situation. 

In 1927 the Commission began, and subsequently made, an exten- 
sive inquiry into the subject of resale price maintenance. The first 
report resulting from this study was made to the Congress on January 
30, 1929, and the second on June 22, 1931. In these reports the Com- 
mission expressed its opposition to legislation permitting resale price 
maintenance on the ground that the ‘alleged evils it was designed to 
meet had been greatly exaggerated ; that the fixing of resale prices 
would lead to substantial abuses; and that these abuses could not be 
avoided short of governmental control over the prices fixed. 

On April 14, 1937, the Commission wrote the President, in response 
to his —, for a recommendation on the then pending Miller- 
Tydings bil . 7472—in part, the following: 





The hha tenites bill would amend the antitrust laws so as to legalize con- 
tracts and agreements fixing minimum resale prices for goods sold in interstate 
commerce and resold within the jurisdiction of any State where such contracts 
or agreements as to interstate commerce have been legalized. A uumber of 
States now have such statutes. 

Many of these State laws and the Tydings-Miller bill are directly and irre- 
econciliably in conflict with the present Federal law on resale price maintenance. 
Public policy since the passage of the Sherman Antitrust Act in 1890 has been 
epposed to resale price maintenance. 

The position taken by both proponents and opponents of resale price mainte- 
nance are based on the belief that such maintenance of prices will limit retail 
couipetition. * * * The real crux of the question, therefore, is whether in- 
jury done to the consumers’ interests through the elimination of dealer competi- 
tion with respect to price-maintained articles would be greater than the damage 
now alleged to be done to the interests of manufacturers and distributors of 
trade-marked, nationally advertised brands when they are used as leaders. 
Neither injury is capable of exact measurement, but, in the opinion of the Com- 
mission, the potential damage to consumers throuch price fixing would be much 
greater than any existing damave to producers through this form of price cutting. 

This report was transmitted by the President with his letter of 
April 24, 1937, to the Congress. Among other things, the President 
stated: 

The present hazard of undue advances in prices, with a resultant rise in the 
cost of living, makes it most untimely to legalize any competitive or marketing 
practice calculated to facilitate increases in the cost of numerous and important 
articles which American householders, and consumers generally, buy. 


The Cuamman. To whom did the President. address that com- 
munication ? 

Mr. Cassepy. He addressed that communication, I believe, to the 
Senate. I am not positive, Mr. Chairman. I may have a copy of it 
in my file. I can get it and make it available if necessary. (The 
letters referred to above are in the record at p. 99, together with other 
documents submitted by Mr. Cassedy.) 
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The Cuamman,. Off the record. 

(Discussion off the record.) 

The na \IRMAN. Proceed. 

Mr. Cassepy. The Commission was represented upon the Tempo- 
rary ee Economic Committee. ‘The final report of that com- 
mittee, made public in 1941, contains a recommendation regarding the 
Miller-Tydings amendment which was concurred in by the Conimis- 
sion’s representatives as follows: 

The Miller-Tydings Enabling Act, which legalizes resale price maintenance 
contracts in interstate Commerce, results in some of those economic and social 
practices to be expected from private price-fixing conspiracies. The legal sanc- 
tion of such practices tends to undermine the basic tenets of a competitive econ- 
omy, and introdnaces rigidities into the pricing of certain goods which restrain 
trade. Consequently we recommend to the Congress the repeal of the Miller- 
Tydings Enabling Act. 

On April 25, 1939, the Commission began and thereafter made a 
second very exte ae investigation of resale price maintenance, cov- 
ering the effects thereof on prices, margins, profits, and competitive 
conditions in the manufactur ing, wholesaling, and retailing of price- 
maintained and non-price-maintained articles since the enactment of 
the Miller-Tydings Act. The results of this investigation are con- 
tained in the Commission’s Report on Resale Price Maintenance sub- 
mitted to the Congress December 13, 1945. The general conclusions 
of this report are adverse to the resale price maintenance principle. 
In part they are as follows— 

And I might say that I have sent for and there should be here at 
any moment copies of all of the conclusions in printed form that were 
taken from that report. That will be made available to the subcom- 


mittee. 

1. Minimum resale price maintenance was originally advocated by manufac- 
turers of highly individualized, trade-marked, trade-named, or branded products 
as a means of protecting them from unrestrained price cutting among dealers 
to whom the products were sold outright. When tinally enacted by the States, 
and by the Congress, however, its enactment was urged almost entirely by a few 
well-organized dealer groups as a means of eliminating price competition both of 
dealers using the same methods of distribution and of dealers using new and 
different methods of distribution. 

2. Leader merchandising, for the control of which resale price maintenance 
was advanced, is a form of price competition that obviously may be used for un- 
fair or deceptive trade purposes, particularly when used by large concerns to 
eliminate weaker competitors. As a corrective of objectionable features of price 
no distinction between price competition that is economically unsound or is 
unfairly used in trade, and price competition that is economically sound and in 
the public interest because it results in adequate service to the public at prices 
consistent with differences in consumer service rendered by dealers using differ- 
ent methods of distribution. 

3. Both State and Federal resale price maintenance laws are entirely permis- 
sive in their application to manufacturers, merely granting permission to them 
to place their identified products under price maintenance if they so desire. In 
practice, however, resale price maintenance serves as a focal point for dealer 
cooperative effort to bring pressure to bear on manufacturers to place products 
under price maintenance at prices yielding dealer margins satisfactory to coop- 
erating organized dealer groups. In some ines of trade, where the individual 
manufacturer has faced strongly organized dealer group pressure, the extent of 
his freedom of choice as to whether he will place his brands under resale price 
maintenance has been extremely limited. 

4. Commodities to which resale price maintenance is most extensively applied 
are those possessing distinctive characteristics in the minds of customers. 
Included among such commodities are the following: Proprietary articles 
produced under secret formulas or under the protection of patents or copyrights 
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so that the manufacturer can determine whether there shall be duplicates of 
them on the market; trade-marked, branded or otherwise identified products 
that are advertised directly to consumers so that there is developed a wide- 
spread belief that they are superior to less well-known competing brands in 
quality, construction, or performance; products that are so trade-named and 
advertised as to conceal from the majority of consumers the fact that identically 
the same substance, or article of equal quality, may be purchased under other 
names, and often at distinctly lower prices; and standard articles and specialties 
sold under well-known brands that over long periods have come to stand in 
the minds of consumers as marks of a particular degree of quality, mechanical 
excellence, durability, etc. As to such commodities, the question arises as 
to how far the distinctive characteristics may be developed and still leave the 
commodity in the free and open competition required by the law as a prerequisite 
to its price maintenance. 
s od 7” e s * e 

6. Application of resale price maintenance, especially with respect to staple 
articles, has been fostered in certain industries where production is largely 
concentrated in the hands of a few manufacturers, as in the case of surgical 
dressings, or where a large number of manufacturers are organized in closely 
knit trade-association groups, such as in proprietary drugs and medicines, and 
in certain lines of grocery items including some soap products, cooking oils, 
and firearms. When such associated groups of manufacturers face strongly 
organized trade groups of dealer proponents, conditions are especially favorable 
to the adoption of resale price maintenance. The legalization of resale price 
maintenance unquestionaly has fostered the formation of such cooperating 
trade-association groups both among manufacturers and among retail dealers. 

7. Maintenance of minimum resale prices has been more extensively applied 
in the drug, toilet-goods, cosmetics, liquor, and sporting-goods trades than in 
any other lines covered in this inquiry. This is due in part to the individuality 
lent to such products by branding, national advertising, proprietary secret 
formulas, and the like, and in part to the existence of strong cooperating trade 
groups of manufacturers, wholesalers, and retailers. Among manufacturers 
of surgical supplies, a cooperating group of large companies fixed by agreement 
the specific prices at which their products should be sold by themselves and 
their wholesalers to large users, and carried the system of maintaining non- 
conpetitive prices among their products all the way to the small retail purchaser 
by placing retailers under contract to maintain prices that are uniform for the 
same products made by the different leading manufacturers. 

x * * * * * s 

9. For these nationally advertised brands of drug-store merchandise that were 
covered in the Commission’s survey, the effect on consumer prices most often 
noted was that the prices ef chain stores, department stores, and certain inde- 
pendent stores that were selling below the minimums set by resale price mainte- 
nance contracts in resale price maintenance territory were obliged to increase 
prices. Individual druggists, reporting from memory, on the other hand, gen- 
erally reported some price decreases in the same territory. Thus, whether a 
given customer paid a higher or a lower price under resale price maintenance 
would depend on whether he purchased from a store that was obliged to increase 
prices or from a store that voluntarily decreased prices after resale price main- 
tenance went into effect. While this was happening in the resale price mainte- 
nance territory, the trend for the same brands in non-price-maintenance territory 
often was downward in all types of stores. 

* a 4 or * * * 

18. One of the principal arguments advanced for legalization of resale price 
maintenance was that it was needed to enable manufacturers to control unde- 
sirable leader merchandising and “sales below cost.” Proponents emphasized 
extreme price wars and the impression was created that before resale price 
maintenance became effective many nationally advertised brands were sold, 
especially by chain stores and other large distributors, at or below invoice cost. 
In general, sales below invoice cost are exceptional. The records of chain stores, 
department stores, and supermarkets examined in the present inquiry indicate 
that although the average prices of such large distributors often were lower than 
those of independent stores before resale price maintenance became effective, 
those lower prices yielded substantial average gross margins over invoice cost of 
goods in all market areas visited. 

After resale price maintenance became effective the price advances forced 
upon large distributors, especially for a number of brands handled by the drug 
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trade, yielded large gross margin percentages to large retail distributors than to 
individual drug stores as a class in the same markets, although the latter, in 
general, sold the brands at higher prices than the former. Thus, it would seem 
that the large distributors had a real advantage in pricing their goods, possibly 
because they purchased in larger quantities directly from manufacturers whereas 
small retailers were purchasing in smaller quantities from wholesalers and pay- 
ing higher prices. 

19. An important defect in the Tydings-Miller Act is that the right to enter 
into minimum resale price contracts is not explicitly limited to the brand owner 
or to a distributor authorized by him to place the manufacturer’s product under 
such contracts. In those States having laws which also omit this explicit 
limitation, the resale price maintenance contract has been used in attempts by 
cooperating groups of wholesalers, or of both wholesalers and retailers, to fix 
prices to be maintained for branded goods without the consent, and sometimes 
against the will, of manufacturers or producers who own the brands. Such 
wholesaler-retailer contracts likewise are being interpreted by some groups as 
enforceable under the nonsigner clause, likewise without the consent or assistance 
of the brand owner. So used, resale price maintenance obviously may be per- 
verted from its announced purpose of protecting the brand owner's interest 

gainst unrestrained dealer price competition, and be made the means of effectuat- 
ing price enhancement and restraint of dealer competition by horizontal agree- 
ments among dealers, the existence of which may be difficult to prove. 

20. As the result of its investigations in antitrust cases, the United States 
Department of Justice has stated that, as an amendment to the antrust laws, 
the Tydings-Miller Act does not serve the purposes which were urged upon 
Congress as a reason for its passage in that it sanctions arrangements incon- 
sistence with the purpose of the antitrust laws, and becomes a cloak for many con- 
spiracies in restraint of trade which go far beyond the limits established in the 
amendment. The conclusion of the Department of Justice is that the actual 
effects of resale price maintenance have been those which are to be expected from 
private price-fixing conspiracies unregulated by public authority, whether or not 
they enjoy the sanction of law. The Department has further stated it to be 
its belief that if its Antitrust Division had sufficient men and money to examine 
every resale price maintenance contract written under State and Federal legis- 
lation, and to proceed in every case in which the arrangement goes beyond the 
authorizations of the Tydings-Miller amendment, there would be practically no 
resale price maintenance contracts, and that, in the absence of such wholesale 
law enforcement, the system of resale price legislation fosters restraints of trade 
such as Congress never intended to sanction. 

The Federal Trade Commission, which shares with the Department of Justice 
the function of enforcing the antitrust laws, likewise finds both its personnel 
and funds insufficient to adequately investigate and proceed in all matters 
involving possible use of resale price maintenance contracts in violation of law. 

21. The essence of resale price maintenance is control of price competition. 
Lack of adequate enforcement of the antitrust laws leaves a broad field for the 
activities of organized trade groups to utilize it for their own advantage and to 
the detriment of consumers. The expenses of State and local fair-trade eom- 
mittees, all of which are trade-managed and trade-financed, tend to increase or 
to prevent decreases in distribution costs. Manufacturers and dealers alike 
contribute to the expense of these committees for shoppers and investigators to 
obtain evidence of violations of prices and to pay lawyers employed by the 
committees in prosecution of cases. Manufacturers joining in such proceedings 
for the enforcement of their contract prices likewise must incur additional in- 
vestigational, legal and other expense, and accused dealers must either supinely 
fall into line or incur similar legal and other expense and loss of time in con- 
testing cases before courts whose dockets already often are overcrowded to the 
point where further appropriation of public funds becomes necessary to expedite 
the handling of cases. The net result in enhancement and maintenance of high 
living costs is no less real because it is concealed in the prices at which goods 
reach the consumer in such a way that it is not subject to direct measurement. 

* * » * a * = 

24. In 1931, when the Capper-Kelly bill was under consideration in the Con- 
gress, the Commission pointed out that effective supervision in the publie inter- 
est of prices maintained by contract for a multiplicity of products to which re- 
sale price maintenance might be applied would present very great, if not insur- 
mountable difficulties, as well as probably be a poor substitute for dealer 
competition as an effective regulator of prices to consumers. It was also pointed 
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out that under resale price maintenance without Government regulation, com- 


petition among manufacturers would be the only remaining regular of consumer’ 


prices with respect to price-maintained articles. In its previous reports, going 
hack as far as 1918, the Commission has pointed out that both price competition 
and the maintenance of prices may be used for unfair purposes in trade. 

25. Both the results of the Commission’s’ present special study of the opera- 
tion of legalized resale price maintenance and information developed over a pe- 
riod of Inany years in connection with Complaints strongly confirm these earlier 
conclusions and point to the further conclusion that in the absence of effec- 
tive Government supervision in the public interest, resale price maintenance, le- 
galized to correct abuses of extreme price competition, is subject to use as a 
ineans of effecting enhancement of prices by secret agreements and restraint of 
competition by coercive action in the part of interested cooperating trade groups 
of manufacturers, wholesalers, and retailers in such ways and to such an extent 
as to make it eeonomically unsound and undesirable in a competitive economy. 

As stated at the outset of this report, the maintenance of retail prices at a 
fixed and uniform level, prior to the passage of the Tydings-Miller amendment, 
wis against the policy of the antitrust laws, and prior to the enactment of said 
umendment, a contract aimed at obtaining this result was illegal. The pur- 
pose of this amendment, as this report shows, is not to legalize contracts whose 
object is to prevent predatory price cutting for an ulterior purpose. The anti- 
trust laws do not condemn such contracts. The Tydings-Miller amendment le- 
galizes contracts whose object is to require all dealers to sell at not less than the 
resale price stipulated by contract without reference to their individual selling 
costs or selling policies. The Commission believes that the consumer is not only 
entitled to competition between rival products but to competition between dealers 
handling the same branded product. 

In our opinion economic conditions are not the same at the present 
time as existed in 1937 which prompted the enactment of the Miller- 
Tydings Act. At present there is no necessity for the Federal resale 
price maintenance legislation with respect to interstate commerce. 
Furthermore, the Congress has already pointed the way toward elim- 
ination of the evils, which sponsors of the Miller-Tydings Act sought 
to remedy, through legislation prohibiting price discrimination and 
other unfair methods of competition. It is the eliminaton of these 
evils rather than legislation legalizing price fixing which will minimize 
che inequities between the smaller-business man and his more powerful 
competitor. 

Mr. Chairman, that part of my statement on behalf of the Federal 
rade Commission represents in general the unanimous views of the 
Commission. Since this question is substantially an economic matter. 
Dr. John Blair, Assistant Chief Economist of the Federal Trade 
Commission, would, I believe, more appropriately give the balance of 
this printed statement, so if I have your permission to do so, I will 
leave the balance to him, which represents the viewpoint of four 
Commissioners. 

The Cnatrman. You have that permission, but before we hear from 
Dr. Blair, I would like to ask you this: Would you be willing to 
accept a retail price maintenance statute if there is a provision therein 
whereby there could be, say, a court test as to the reasonableness of the 
retail maintenance price? 

Mr. Cassepy. Mr. Chairman, personally I would not recommend 
such a course because it would be impractical. You would have so 
many contracts that it would put upon the court or administrative 
body that was called upon to pass upon the reasonableness of the prices 
by any standard a terrific burden. It would be almost an impossibility 
to get very prompt action, and it would be impractical in the business- 
marketing practices of industry. 
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The CuatrMman. That is a satisfactory answer as far as 1 am con 
cerned. 

Mr. Brae. May I add one thought to that, Mr. Chairman‘ If 
the courts were to go into that type of activity, what they would be 
doing essentially would be pretty much the same thing that public- 
utility bodies do now with respect to public utilities, and the Office 
of Price Stabilization now does with respect to most prices, and what 
the Interstate Commerce Commission does with respect to railroad 
rates. In other words, they would be engaged in regulating prices, the 
level of prices. I think it would be a step backward insofar as the 
maintenance of a competitive and free-enterprise system is concerned 
It would be a step toward collectivism. 

Mr. MeCunrocn. Doctor, don’t you think it would be utterly im- 
possible to carry on such adiiinistrative details as they relate to the 
economy of America / 

Mr. Bua. Certainly. 

Mr. MceCuntocn. Over a period of decades? 

Mr. Buair. Certainly. My comment merely was meant to supple- 
ment that of Mr. Cassedy’s. 

The Cnatrman. I thoroughly agree with the gentleman. I wanted 
to bring out that information because that has been suggested. I did 
not espouse it but merely asked the question. 

Mr. Buar. Shall I go ahead ¢ 

The Cramman. Yes. 

Mr. Buair. This part of the statement, as Mr. Cassedy has stated, 
represents the views of four of our five Commissioners. ‘The previous 
part of the statement represented the unanimous views of all five of 
the Commissioners. 

While the Commission is opposed to the resale price maintenance 
laws, it is not blind to the economic practice which was primarily 
responsible for their existence. That practice is price discrimination. 

Although there were other forces at work, the resale price main 
tenance laws were principally a defensive effort on the part of small 
merchants designed to protect themselves against the invasions by 
the chain stores during the early thirties. According to figures pub- 
lished by the Department of Commerce, chain stores and mail-order 
houses increased their share of total retail sales from 21 percent in 
1929 to 27 percent in 1933. During this period, thousands of inde- 
pendent druggists, grocers, and other small merchants closed their 
doors. A significant portion of these casualties can be traced directly 
to the discriminatory practices of the chain stores. Some idea of the 
character and extent of these discriminations can be gathered from 
the findings of the Federal ‘Trade Cominission in its chain-store in- 
vestigation—Seventy-fourth Congress, first session. In this investi- 
gation, the Commission found: 

1. That it had been the persistent policy of the chain stores to seek out and 
demand special and unwarranted price concessions on the goods they bought; 
and 

2. That the chains in many instances discriminated in the resale of merchandise 
by maintaining higher prices in localities where competition was absent or weak 
and cutting prices agzressively in those localities Where aggressive competition 
Was encountered. 

Mr. McCutnocu. Mr. Chairman, I would like to interrupt right 
there. Have you had continuing studies which would show whethe: 
or not those conditions continued down to the present time ? 
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Mr. Buartr. As I will bring out later in my statement, sir, we 
believe that a brake has been put upon those practices by Congress in 
the enactment of the Robinson-Patman Act in 1937, but during the 

eriod to which I am referring there was no Robinson-Patman Act. 

Ve do not believe that the evil has been entirely corrected, but we 
believe that a good deal of progress has been accomplished in limit- 
ing the extent and severity of price discrimination. 

Mr. McCcutxocu. Is it your opinion that the chain stores have been 
guided by executives who apparently have enlightened self-interest, 
and who have persisted in these practices ? 

Mr. Buarr. I am not very well informed concerning the extent to 
which chain-store executives are motivated by enlightened self-inter- 
est. Just as my own opinion, I believe that many of them are so 
motivated. But I also believe that to a very considerable extent the 
diminution of these practices has been due to the fact that Congress 
passed a law, the Robinson-Patman Act. 

The CHarmMan. Proceed. 

Mr. Goupsrein. Mr. Chairman, might I interrupt. I might say 
with reference to Mr. McCulloch’s question that the Department of 
Commerce has submitted figures on the numbers of chain stores and 
they show a decline from 1929 to 1939 and from 1939 to 1948, and 
that there are less retail units of chain stores at the present time than 
there were in 1929, 

The CHarkman. That would not tell the whole story. What about 
the volume ? 

Mr. Buarr. I think I have some figures on that question, Mr. Chair- 
man, if you will give mea moment. These figures were compiled from 
the Survey of Current Business in various issues. They show the 
sales of chain stores and mail-order houses as a percent of total retail 
sales during the period 1929 to 1950. During the period to which I 
was immediately referring sales of chain stores and mail-order houses 
rose from 21 percent of total retail sales in 1929 to 27 percent in 1933. 

That figure of 27 percent is the highest proportion attained during 
the entire period, 1929 to 1951. As a matter of fact the figures, the 
proportionate figures thereafter for selected years are as follows: 
In 1938 chain stores and mail-order houses held 23 percent: in 1942 
they held 24 percent; in 1945 it was down to 21 percent; in 1946 it was 
21 percent, and thereafter for the years 

The CuarrMan. Read every year. 

Mr. Buair. Shall I give the ftgures for each year ? 

The CuarrMan. I mean from 1945. 

Mr. Buiarr. From 1945 on it was 21 percent: 1946, 21 percent; 1947, 
21 percent; 1948, 21 percent; 1949, 21 percent; and 1950, 21 percent. 
Thus the chain stores and mail-order houses have made no appreciable 
inroads insofar as such inroads would be reflected in their proportion 
of total retail sales, since the enactment of the Robinson-Patman Act 
in the mid 1930’s. 

The Cuarrman. What are you reading from, Dr. Blair? 

Mr. Buatr. I was reading from a table, sir, that has been compiled 
from various issues of the Survey of Current Business which is issued 
by the Department of Commerce. 

But at the time the small merchants were seeking protective legis- 
lation, the percentage share held by the chain stores was rapidly in- 
creasing, as could be seen from the figures I have just cited, gains 
which were due in large part to the practice of price discrimination. 
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In the final report of the investigation, submitted on December 14, 
1934, the Commission summarized the results of a statistical survey 
which it had undertaken of the extent of special discounts and allow- 
ances made to chain stores as against those made to independent whole- 
salers. For the purpose of the survey, special discounts and allow- 
ances were defined as, “All those forms of allowances made to dis- 
tributors not appearing on the face of the invoice.” On the basis of 
reports received from several hundred manufacturers of drugs, gro- 
ceries, and tobacco, covering their sales and allowances to a large 
number of selected distributors in each of two successive years, the 
Commission concluded that : 

The chains apparently benefit to a much greater extent than the wholesalers 
from these special discounts and allowances. The Commission's figures indicate 
that more manufacturers make allowances to Chains than make such allowances 
to wholesalers, and the proportion of chain accounts carrying allowances was 
far greater than the proportion of wholesale accounts, * * * (p. 57). 

Specifically, the Commission found that the total allowances granted 
by the drug manufacturers surveyed amounted to $3,798,000, of which 
$2,848,000, or 75 percent, went to drug chains; total allowances by the 
grocery manufacturers amounted to $6,439,000, of which the grocery 
chains received $5,840,000, or 91 percent: and total allowances made 
by the tobacco manufacturers amounted to $6,928,000, of which the 
tobacco chains received $6,122,000, or 88 percent. Expressed as a per- 
centage of sales, allowances received by chains were several times 
those obtained by the independent wholesalers. Thus, in 1930 the 
rate of special allowances on total sales for drug chains was 5.19 per- 
cent, as compared with only 1.11 percent for independent drug whole- 
salers; for grocery chains, the rate was 2.02 percent, as compared with 
0.91 percent for grocery wholesalers; and for tobacco chains, the 
rate was 3.57 percent, as compared with 0.71 percent for tobacco whole- 
salers. Here it should be noted that a rate of 2 or 3 percent on sales 
for any item with a high turn-over such as drugs, groceries, or tobacco 
products, represents a very significant competitive advantage. 

Numerous specific examples of discriminations granted to chain 
stores were cited in hearings before the so-called Patman committee 
of the Seventy-fourth Congress. For example, these hearings list the 
discounts, rebates, additional compensation, arid allowances made to 
Liggett Drug Co., amounting to $797,386, in 1934. Similarly, a wit- 
ness testified that the special allowances made available by manu- 
facturers to the United Drug Co. amounted to about 4 percent of its 
total business. 

During the late 1930's, following the enactment of the Robinson- 
Patman Act, the Commission proceeded to challenge discriminations 
practiced by the American Optical Co. and Bausch & Lomb Optical 
Co. Those discriminations required small-business men to pay prices 
25 percent higher than the prices big dealers were required to pay. 
Under the Robinson-Patman Act the Commission ordered those dis- 
criminations stopped. In a more recent case the Commission found 
that one large merchandiser distributing items competitive with those 
sold in retail drug and grocery stores had been able to buy those items 
at discriminatory prices. The discriminations in some of the in- 
stances were so great that the independent merchants were found to be 
paying prices 33 percent higher than this large favored merchandiser, 
The Commission ordered that the practices upon which these dis- 
criminations were based be discontinued. 
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The CyHamrman. Doctor. do both the Federal Trade Commission 
and the Department of Justice enforce the Robinson-Patman Act? 

Mr. Brarr. That is technically correct. Actually, the greater bur- 
den of its enforcement falls upon the Commission. 

These and numerous similar examples, together with the compre- 
hensive findings of the Commission itself, make it abundantly clear 
that during the 1930's chain stores were receiving price discriminations 
of such magnitude as to give them an insurmountable competitive ad- 
vantage over independent merchants. No matter how efficient they 
might be, the independent merchants could not possibly compete 
against a rival which was gaining the benefit of such widespread con- 
cessions on its merchandise. 

In its report on the chain-store investigation the Commission found : 

An important aspect of chain-store price policy is the frequent use of “leaders” 
consisting of specially low-selling prices on particular items. <A large part of 
the prevalent public belief that chain-store prices are lower than those of inde- 
pendents has its root in that policy. 

The economic significance of the loss-leader practice and the price 
discriminations from which the practice stemmed, and without which 
its widespread and general use could not continue, was discussed not 
only in the Commission’s report to Congress on its chain-store investi- 
gation but also in other reports recently submitted to the Congress. 
For example, on April 18, 1951. in a report to the Senate Committee 
on the Judiciary, the Commission called attention to the deleterious 
effects upon small business flowing from price discriminations. In 
that report the Commission stated: 

Discriminatory selling has long been recognized as a practice which works 
to the advantage of big business and toward the destruction of small business. 
Discriminatory selling has thus long been recognized as a practice which works 
in two ways toward the creation of monopoly. First, discriminatory selling 
is a practice by which large sellers destroy smaller competing sellers. This is 
true whether or not the large seller intends any injury to his smaller rivals, 
Second, discriminatory selling results in advantageous purchase terms to big 
buyers and in disadvantageous purchase terms to the small buyer. 

When large sellers are not permitted to discriminate in price be- 
tween purchasers located in different communities, with the effect of 
smothering a small seller operating in only one of them, or when they 
are not permitted to discriminate between large and small buyers com- 
peting in the same community, the hardest kind of competition will 
result. This is the kind of competition which places upon all sellers 
the necessity of lowering prices generally in order to sell at all. To 
relieve sellers from this necessity and permit them to discriminate in 
price results in the softest kind of competition. 

As a result of the widespread price discriminations of the 1930's, 
smal] business, faced with the threat of imminent extinction, sought to 
obtain protective legislation. This it secured in two forms—the resale 
price maintenance laws and laws against price discrimination. 

The Federal Trade Commission disapproves of one of these two 
forms of protection, resale-price maintenance, and approves of the 
other, the Robinson-Patman Act. Essentially, it is opposed to the 
former on two grounds: First, it is a price-fixing measure, giving 
manufacturers the right to fix the exact level of retail prices: and 
second, it ignores the question of efficiency. The Commission ap- 
proves of the Robinson-Patman Act on precisely the opposite grounds: 
First, the Robinson-Patman Act gives to no one the power to fix 
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prices but merely provides that they shall be reasonably equal as made 
be a single seller to different buyers; and second, it does not ignore 
the question of efficiency, but, rather, permits discriminations based on 
savings in costs. 

With regard to the first consideration, resale-price maintenance 
laws, as heretofore pointed out, are price-fixing measures. They 
give to private individuals the right to tix prices at all levels of trade 
without providing peern for the public interest. In effect, they 
confer upon private individuals rights and powers not even delegated 
to public bodies. 

The Cnamman. Of course, the right to fix the price is only a well- 
defined trade-marked identified article and there is a sort of proprie- 
tary interest in the identification or trade-mark in the manufacture. 
It does not apply to all goods. 

Mr. Briar. That is true, but it applies to a very considerable body 
of cohstmer eoods. As Mr. Cassedy pointed out, the (‘ommmission 
does not believe that that right, the mere fact that a manufacturer 
does produce a trade-marked or branded item, should give him this 
far-reaching control and power over prices at all levels of trade. 

The Cuairman. T agree that if it is right to give that power to a 
man who owns the trade-mark or the copyright or the identification, 
it is certainly not right to give it to the middleman, the distributor or 
wholesaler without the knowledge or the consent of the owner of the 
identification trade-mark or name of the manufacturer. 

Mr. Buair. Yes, sir. 

In contrast to the retail price-fixing laws which culminated in the 
enabling legislation, the Miller-Tydings Act—in contrast to those 
laws—the Robinson-Patman Act is not a price-fixing measure. It does 
not give to the manufacturer, or to the distributor, the right to fix the 
price at which goods shall be sold. Rather. it places sellers under an 
obligation—the obligation to treat all buyers on more or less equal 
terms. 

That is a very important distinction between those two acts. The 
fair-trade laws confer a right. The Robinson-Patman Act imposes 
an obligation. One confers a right to fix prices at all levels of trade; 
the other imposes an obligation. 

The Cuamman. The Miller-Tydings Act doesn’t impose an obliga- 
tion on the manufacturer / 

Mr. Buarr. No, sir: that is what Tam saying. The fair-trade laws 
give to the manufacturer a right—a right—to fix prices at all levels 
of trade. 

The Cnatrman. It is a right subject to pressure, though, by retail 
groups. 

Mr. Brarr. General pressure upward. 

The CHamman. Yes. 

Mr. Bratr. In contrast, the Robinson-Patman Act gives to no one 
the right to fix prices, but merely imposes upon each seller the obliga- 
tion to treat all buyers on more or less equal terms. 

Thus, resale price maintenance, by conferring upon producers a 
right which enables them to secure the same objective as would result 
from a horizontal conspiracy, has the effect of injuring competition. 
In contrast, the Robinson-Patman Act, by putting all buyers on much 
the same footing, has the opposite effect of promoting competition. 
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With regard to the second consideration, that of efficiency, there 
is no “cost defense” under the resale price maintenance laws. It is 
a normal tendency for manufacturers to seek as widespread a dis- 
tribution of their product as possible. Hence, under resale price 
maintenance, they generally tend to set their resale prices at sufli- 
ciently high a level as to enable the most inefficient distributors to 
remain in business. 

Under resale price maintenance, there is not suflicient incentive 
for a merchant to go to the trouble of doing all of the things necessary 
to cut costs. There is not sufficient incentive for him to strive for 
greater productivity out of his employees, to keep a careful inventory 
control, to eliminate nonproductive operations or to carry on similar 
cost-cutting operations, when the retail price at his store can be no 
lower than the retail price at the most inefficient store and he knows 
that at the other stores the prices will be no lower than his. 

In this sense, the resale price maintenance laws are “antiefliciency” 
measures. And, by the same token, they are “anticonsumer” meas- 
ures. They represent the negation of the spirit of enterprise under 
which the man who builds a better or cheaper mouse trap is entitled 
to have the world beat a path to his door. Just as Henry Ford was 
permitted and coher! to pass on to the consumer the benefits of 
the mass-production system, so also should the independent druggist 
who wants to improve his efficiency and thereby gain a bigger trade 
be permitted to do so. 

In contrast to the resale price maintenance laws, the Robinson- 
Patman Act does recognize the principle of efficiency. Under that 
act, the cost defense is a complete defense. That is to say. it permits 
price discriminations which reflect savings in costs. Section 2(a) 
of the Clayton Act, as amended by the Robinson-Patman Act, reads: 

Provided, That nothing herein contained shall prevent differentials which make 
only due allowance for differences in the cost of Manufacture, sale, or delivery 
resulting from the differing methods or quantities in which such commodities are 
to such purchasers sold or delivered. 

In short, the one form of protection obtained by small business, 
resale price maintenance, may be said to be anticompetitive and anti- 
efficiency, whereas the other, the Robinson-Patman Act, may be said 
to be procompetitive and proefliciency. 

Mr. Cassepy. Mr. Chairman, may I make a statement to complete 
our presentation. 

The Commission has reported to your committee on H. R. 4365, 
recommending the enactment of that “bill. That is the Curtis bill, 
which would repeal the Miller-Tydings Act. One Commissioner, 
Commissioner Mason, did not concur in that report. 

As to the other bills—H. R. 6367, H. R. 4592, and H. R. 4662—the 
Commission is opposed to their enactment for the reasons we have 
stated. 

Mr. Goupsrretx. May I submit for the record the bill reports received 
from the Federal Trade Commission ? 

The Cuatrman. Yes. 

(The Federal Trade Commission reports referred to are found at 
the conclusion of the day’s testimony.) 

Mr. Goupsreixn. Mr. Chairman, I have a few very short questions. 
I will direct them to Dr. Blair unless Mr. Cassedy wishes to answer. 
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Mr. Buatr. If they are legal questions, direct them to Mr. Cassedy, 
because if you direct them to me, you may get peculiar and unusual 
answers. 

Mr. Gotpsre1n. Despite all the arguments advanced in your testi- 
mony against resale price maintenance legislation, is it not a fact that 
45 States of the Union have undertaken to pass resale price mainte- 
nance legislation and that number is certainly greater than that re- 
quired for a constitutional amendment ¢ 

Mr. Buair. In prefacing my answer, it must be recognized that these 
small-business men were in a fairly desperate plight, as the figures 
that I have just cited indicate. The small merchants lost from 2 
to 27 percent to the chain stores in a period of only 4 years. It is 
not to be unexpected that, with their backs against the wall, they 
sought far-reaching measures to protect their interests. Thus I want 
to make it clear, before proceeding with my answer, that we are fully 
sympathetic and cognizant of the plight which they faced and which 
impels them to obtain protective legislation. 

In seeking to obtain this protective legislation, however, the so- 
called normal processes of legislative procedure were not always 
followed. ‘The Commission in its report on resale price maintenance 
submitted on December 13, 1945, cited some of the circumstances 
surrounding the enactment of these State laws and, with your per- 
mission, I would like to read a few passages from that report. 

On page 56 the report says, as follows: 

Early in the Commission's investigation a letter was written to the Secre- 
tary of the State of each of the 44 States that had enacted resale price mainte- 
nance laws, requesting a transcript of testimony at hearings on the “fair trade” 
bills. In case it was impossible to furnish a transcript of testimony, they 
were requested to furnish the names of persons and organizations appearing 
to testify either for or against the legislation. Each of these officials stated 
in answer to the first request that, so far as they knew, no record was kept 
of testimony before any legislative committee. Only four of these officials 
were able to give any definite information as to whether or not hearings were 
held. The information as to these four States was as follows: 

In Nebraska the bill was introduced by seven members of the legislature. 
At the hearings two men favored and two opposed its passage. No information 
was given as to the interest represented by any one of the four. 

In Massachusetts the proponents at the hearings were representatives of 
the druggist, liquor dealers, tobacco distributors, and grocers. No opponents 
were mentioned. 

In Alabama hearings were relatively short. The bill was sponsored primarily 
by the Retail Druggists Association. Very little opposition developed. 

In Illinois there were no hearings on the bill. 

In this connection, there is also a very interesting finding by the 
Commission concerning the subject of typographical errors, which 
sheds some light on the rapidity with which these State bills were 
passed by these State legislatures. 

On page 68 of the Commission’s report it is stated as follows: 

The California law of 1951, as amended by addition of the nonsigner clause 
in 1985, became the model followed by a number of other States. Later the 
National Association of Retail Druggists developed a model law, patterned closely 
after the California act, but embodying certain corrections and changes in 
phraseology. This model was enacted by numerous States, with little or no 
change in the wording of its essential provisions. In the framing of the acts 
of a few of the States, both the California and the National Association of 
Retail Druggists models appear to have been considered, with the result that 
laws differing in phraseology from both, yet containing essentially provisions 
of both, were enacted, 
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How closely the California law was followed by other States is indicated by 
the fact that a stenographie error in the California law was copied in the laws 
adopted by 11 States, notwithstanding the fact that, as finally pointed out by 
a New Jersey court, the error in transcription made the wording of an important 
section of the law unintelligible. 

The Cuamman. Do you know what the words were? 

Mr. Buair. Sir, I believe that can be found in the hearings before 
the subcommittee of the House Committee on the District of Colum- 
bia on H.R. 3538, June 29, 1933, at page 32 

The Cuamman. Of course, it is not within our power to impugn 
the good intentions or otherwise of the State legislatures. That is a 
fait ‘accompli. There is nothing we can do about it. I think the State 
legislatures must have known what they were doing. We must assume 
that. They are legislatures of sovereign States. 

Mr. Gotpsrrin. Dr. Blair, if 1 correctly understand the Commis- 
sion’s testimony, the Commission basically feels that the major defects 
in unfair competition against which the Miller-Tydings Act would 
be directed, are already taken care of by present law. 

Mr. Bram. That is correct, sir. 

Mr. Goupsrern. If that is the case, what, if anything, was done 
under present law as a result of the price wars which took place right 
after the Schwegmann case? A witness before the subcommittee yes- 
terday indicated that it was his belief that the Commission had not 
acted after the price wars took place in New York. 

Mr. Brarr. That is partly a leon question, so I will pass part of it 
to Mr. Cassedy. Insofar as the economic aspects are concerned, a re- 
port of the Senate Small Business Committee indicated that that par- 
ticular price war was very limited in time and in scope. As I recall, 
Dun & Bradstreet, at the request of the Senate Small Business Com- 
mittee, made an inquiry in a number of cities scattered throughout 
the country to try to determine the extent to which price cutting of the 
type practiced by Macy's following the Schwegmann decision had 
been engaged in. It was found that that type of price cutting was 
restricted to only a few localities and was more or less a flash in the 
pan, shortly disappearing after the Schwegmann decision. 

As to what legal action could be taken if the matter had been of 
more far reaching significance, I prefer to have Mr. Cassedy answer 
that part of the question. 

Mr. Cassepy. I can add to that only a few remarks. My work at 
the Commission is not connected with the investigations that have 
been made or are being made. I have never been connected with that 
part of our work, but I have been informed that our field office, which 
is located in New York, has made an investigation of the price war 
that followed the decision of the Schwegmann case. It was decided 
only on May 21, 1951, and it hasn’t been so very long since the situation 
you are talking about occurred. Possibly it is still occurring. T am 
not aware of the facts in detail. I do know there will be a problem 
involved if and when such investigations have been completed, in 
proving that whatever price cutting existed was done for an ulterior 
purpose or with intent to injure a competitor. That has been the 
problem that has always existed in connection with the price cutting 
practices. 

Mr. Gotpsretn. In other words, if I understand you correctly, unless 
the price cutting was shown to be done for the purpose of destroying 
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competition or a competitor, the Federal Trade Commission would not 


he able to act / 

Mr. Cassepy. It wouldn't be a violation of our law. 

Mr. Buarr. In further answer, may I state that the extent to which 
any distributor, large or small, can engage in price cutting is re ‘lated 
directly to the prices at which he is able to purchase goods. It is the 
Commission’s position that, if the extent of price discrimination, price 
concession to these large stores, is narrowed by effective enforcement 
of the Robinson-Patman Act, their leeway in which they can proceed 
to grant special low prices, will accordingly be very severely cireum- 
scribed. 

In that connection, I would like to read a few quotations from the 
testimony of represents itives of those groups and associations who 
appeared before the Judiciary Committee back in the thirties urging 
the enactment of the Miller-Tydings Act. From these quotations, 
which are typical, it is quite clear that the major problem with which 
these representatives of small-business organizations were concerned 
was price discrimination, the special deals and concessions which were 
granted to the chains and which made it possible for the chains to 
engage in predatory price wars against the smaller independent 
merchants. 

Mr. Goupsrer. Getting back to my specific question, Dr. Blair, 
since the time of the recent price war or prior thereto, has the 
Federal Trade Commission made any investigation to determine 
whether or not, under the law, relating to an Intent to destroy com 
petition, whether there has been as a matter of fact in the non 
fair-trade areas a destruction of competition as against the com- 
petit ive picture in the fair-trade areas / 

Mr. Bruarr. May I answer that in just one moment? T would like 
to put these two brief quotations in the record, if I may, from the 
hearmegs. 

The Cuamman. Certainly. 

Mr. Briair. The first quotation is from a brief for the America: 
Booksellers’ Association which, with the druggists, were one of the 
most active groups in seeking the enactment of fair-trade laws ane 
the Miller-Tydings Act—-this brief was submitted by W. HL. Cric 
ton Clarke. ITlis testimony and brief is to be found in the Pre nand 
before Subcommittee No. 5 of this committee, Seventy-fifth Con 
vress, first session, on Hl. R. 1611, January 27-29, 1937. 

Here is what Mr. Crichton Clarke, representing one of the most 
active groups seeking the enactment of fair-trade laws, had to say 

The whole scheme—chains grown bloated on legalized price cutting and 
increasing their edge over little competitors by grossly unfair discriminations 
in buying power, due to their vast size, constituted what may be called 


maximum capital economy. The concern with a large capital conld always 
outreach and undersell the concern with smaller capital. Big concerns aute 
matically grew bigger. Little concerns tended automatically to grow small 


(pp. 45, 46). 

Sheer size and buying power resulting from predatory use of combinatio 
price cutting by the chains enabled them to extort discriminations and price 
concessions from the producers to be used for further price onslaughts agains! 
the few remaining small dealers—the whole amazing phenomena having mn 
comparable parallel in countries which permit trade-marked price maint: 
nance to be established by legally protected vertical contracts the same as bj) 
consignment, agency, or refusal of sales devices (p. 46). 
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The other quotation by Mr. Clarke is as follows: 


The result was that, within some 4 years after the Miles-Park decision, the 
price-protected producers and the price-cutting chains had grown so big on 
those old Standard Oil weapons of price protection in monopolized markets 
and price cutting in “fighting markets” that financial giants were able to 
extort all kinds of unfair concessions from manufacturers, and these “rebates” 
were used for more price cutting to put more little men out of business. The 
old army game had been reborn in a new guise (p. 12). 

Returning to your last question, Mr. Goldstein, the Commission has 
endeavored to keep up with economic developments insofar as fair 
trade is concerned since the publication of this report in 1945. One 
of the points which was not treated statistically in the report is the 
question of whether or not small business, smaller merchants, suffer 
greater losses and incur a greater rate of bankruptcies in States that 
do not have fair-trade laws than in States which do. 

In order to round out the picture on that question, the Commission 
asked Dun & Bradstreet to make a survey. Dun & Bradstreet, as you 
all know, maintains an extensive set of figures on bankruptcies through- 
out the country. The Commission in 1947 asked Dun & Bradstreet to 
make for it a tabulation of failures and bankruptcies, in retail drug 
stores in those States which do not have fair-trade laws and in ad- 
joining States which do have fair-trade laws. 

With your permission, I would like to put the reply from Dun & 
Bradstreet, together with a compilation which they submitted, into 
the record at this point. 

The CHarrman. You have that permission. Will you give us the 
general tenor of the reply. 

Mr. Briar. Yes, sir. 

(‘the reply and compilation referred to follow :) 

Dun & Brapstreet, INC., 
New York, N. Y., November 20, 1947. 
Mr. OrTts B. JOHNSON, 
Secretary, Federal Trade Commission, Washington, D. C. 

Dear Mr. JOHNSON: I am pleased to send you herewith the tabulation of drug- 
store failures in selected States, which we have compiled and completed in 
accordance with our agreement of October 23. Data are presented for the years 
1939, 1940, 1946, and 1947 to date, showing the number and liabilities of retail 
drug stores failing in a selected group of States without fair-trade laws (Ver- 
mont, Washington, District of Columbia, Texas, and Missouri) and in a group 
of nearby States with fair-trade laws (New Hampshire, Maine, Maryland, Okla- 
homa, Illinois, and Kansas). You will note that we have included information 
on the alternate States which you specified as well as on the first choices. 

The rate of failure per 1,000 enterprises in business has been computed for 
1939, and included in the enclosed table. That is the only year for which census 
figures were available on the number of drug stores in operation in each State; 
and no adequate figures of any sort are available for the other years surveyed. 
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Failures of retail drug stores in selected States, 1939, 1940, 1946, and 1947 











STATES WITHOUT FAIR-TRADE LAWS STATES WITH FAIR-TRADE LAWS 
1939 1939 
— — | — a = — 
| Rate j Rate 
IN iabil- per yum abil | ne 
Num- | Liabil 1,000 Num- | Liabil 1.000 
ber ities ber ities J 
con- cone 
cerns | cerns 
Vermont New Hampshiré | 2 | $8,000 | 8.9 
Washington, D.C 1 $4,000 3.0 Maine + | 30,000 10.1 
Texas 16 132, 000 4.8 Maryland __. 3) 7,000 4.1 
Missouri | 9 77,000 4.1 Oklahoma. - 17 | 119,000 | 15.0 
} I}linois_- 52 |217, 000 | 14.1 
Kansas - - - 8 | 72, 000 74 
_ ~~ — : ! 
1940 1940 
Num- Liabil- Num- Liabil- 
ber ities ber ities 
Vermont. _. . New Hampshire 2 $11, 000 
Washington, D, C 3 $29, 000 Maine. ..... 4 24, 000 
Texas ; 19 108, 000 || Maryland 3 14, 000 
Missouri... ll 46, 000 Oklahoma 11 48, 000 
Illinois... 45 224, 000 
Kansas 7 25, 000 
1946 | 1946 
Vermont. -- . ; New Hampshire ; l $2, 000 
Washington, LD, C Maine ist 
Texas _- Maryland 
Missouri. __. Oklahoma 
Illinois. . 
Kansas 
JANUARY-OCTOBER 1947 JANUARY-OCTOBER 1947 
Vermont. .- a New Hampshire_. 
Washington, D, C ‘ Maine ic 
Texas l $13,000 || Maryland. 
Missouri... 1 2,000 || Oklahoma : : 
Illinois... 1 $50, 000 
1 SRS = 7 1 | 7, 000 


Failures are reported to New York by various Dun & Bradstreet offices located 
throughout the United States. A business failure, as defined tor this record, 
occurs when a commercial or industrial enterprise is involved in a court pro- 
ceeding or voluntary action which is likely to end in loss to creditors. Specifically, 
the Dun & Bradstreet record of failures includes discontinuances following as- 
signment, voluntary or involuntary petition in bankruptcy, attachment, execu- 
tion, foreclosure, etc.; voluntary withdrawals with known loss to creditors; also 
enterprises involved in court action, such as receivership, and, since June 1934, 
reorganization or arrangement which may or may not lead to discontinuance ; as 
well as businesses making voluntary compromises with creditors out of court. 
Court cases are reported at the time when petitions are filed in the courts, rather 
than at the time when final disposition of them is made. 

The liabilities reported are primarily current indebtedness, For the purpose : 
of the failure record, current liabilities are defined as including not only all 
accounts and notes payable, but also all obligations, whether in a secured form 
or not, known to be held by banks, officers, affiliated companies, supplying com- 
panies, or the Government. 

I hope you will find this tabulation of interest and value. It has been a pleas- 
ure to be of service to you. If you have any questions about this compilation or 
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if you encounter a similar problem in the future, please do not hesitate to let 
us hear from you. 
Sincerely yours, 
SAMUEL P. Hayes, Jr., 
Associate Director. 

Mr. Briarr. The comparison was sought for the years 1939, 1940, 
1946, and most of 1947. 

During 1946 and 1947 there were only a very few bankruptcies in 
retail drug stores as reported by Dun & Bradstreet. Those were years 
of postwar inflation, and a low rate of bankruptcies could be expected. 
But for the years 1939 and 1940, the comparisons are of interest. 

Taking first the State of Vermont in the year of 1939, there were no 
bankruptcies. The State of Vermont does not have a State fair-trade 
law. It is one of the three States plus the District of Columbia which 
does not have a fair-trade law of its own. 

In the vear 1939 Dun & Bradstreet reported no failures of retail 
drug stores in the State of Vermont. 

In the neighboring State of New Hampshire, which does have a 
fair-trade law, Dun & Bradstreet reported for 1939 two failures of 
retail drug stores, or a rate per thousand drug stores of 5.9. In the 
neighboring State of Maine, which also has a fair-trade Jaw, four fail- 
ures were reported, or a rate per thousand drug stores of 10.1. 

Turning next to the State of Texas, which does not have a fair-trade 
law, in 1939. 16 failures were reported or a rate per thousand concerns 
of 4.8. In the adjoining State of Oklahoma, which does have a fair- 
trade law, there were 17 failures reported or a rate per thousand con- 
cerns of 15 percent. A rate of 4.8 in Texas, which does not have a fair- 
trade law as against a rate of 15 percent in Oklahoma, which does have 
a fair-trade law. 

The Cuamman. When the term “bankruptey” was used, did that 
include petitions filed under section 77B of the bankruptey laws / 

Mr. Buatr. I can read the definition given by Dun & Bradstreet of 
failures as used for this purpose. 

A business failure, as defined for this record, occurs when a commercial or 
industrial enterprise is involved in a court proceeding or voluntary action which 
is likely to end in loss of creditors. Specifically, the Dun & Bradstreet record 
of failures includes discontinuances following assignment, voluntary or in- 
voluntary petition in bankruptey, attachment, execution, foreclosure, etc. vol- 
untary withdrawals with known loss to creditors: also enterprises involved in 
court action, such as receivership, and, since June 19354, reorganization or ar- 
rangement Which may or may not lead to discontinuance: as well as businesses 
making voluntary compromises with creditors out of court. Court cases are 
reported at the time when petitions are filed in the courts, rather than at the 
time when final disposition of them is made. 

The Coamman. That would include 77B. 

Mr. Brair. I presume so. 

Now, turning next to the State of Missouri for the year 1939 Dun 
& Bradstreet reports nine failures of retail drug stores or a rate per 
thousand drug stores of 4.1.) Missouri does not have a fair-trade law. 
In the adjoining State of Ilinois not 9, but 52, failures were reported, 
or a rate per thousand concerns of 14.1. Of course, Hlinois does have 
a fair-trade law as also does the neighboring State of Kansas. Kan 
sas in 1939 showed eight failures of retail drug stores reported, or a 
rate per thousand concerns of 7.4 percent. So in the case of Mis 
sour the comparison is between a rate of 4.1 for a State without a 
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fair-trade law, as against rates of 14.1 and 7.4 in the adjoining States 
that do have fair-trade laws. 

In the case of the District of Columbia, which does not have a fair- 
trade law, only one drug store failure was reported in 1939, or a rate 
per thousand concerns of 5.0. 

In the adjoining State of Maryland, which does have a fair-trade 
law, three failures of retail drug stores were reported, or a rate per 
thousand concerns of 4.1. 

Perhaps this information does not completely answer your ques 
tion, but it sheds some light on the question of the extent to which 
small business suffers as a result of the nonexistence of fair-trade 
laws. 

Mr. Goupsrein. I have a few more questions, 

In your testimony concern is shown for the consumer in terms of 
the effect of lack of competition on him. But isn’t it also true that, 
if the prices of fair-trade goods are high, a competing manufacturer 
may well go in and produce a brand product at non-fair-trade price 
which would bring the market down and add to his benefit at the 
expense of the man with a high fair-trade price? Is there anything 
practically that would prevent him from doing that ? 

Mr. Bair. You say “practically,” or theoretically ? 

Mr. Gotpstern. Practically or theoretically. 

Mr. Briar. Theoretically there are no barriers, but in practical 
terms there have been found to be important barriers to a producer of 
a non-fair-traded article entering into competition with producers of 
fair-traded articles. The not exactly happy fate which befell some 
of those producers is recounted in the Commission’s report. I would 
like at this point to cite one such illustration, the case ef the Pepso- 
dent Co. 

On page 145 of the Commission’s report of 1945, the following 
appears : 

During this same vear 1955, the Pepsodent Co., upon advice of counsel, with 
drew its products from resale price maintenance in California, As a result of 
this action, the organized retail druggists of the State waged such an aggressive 
fight against the company that it again placed its products under resale price 
maintenance contracts in that State. The methods used by the California 
druggists were described by the executive secretary of the Northern California 
Retail Druggists Association, at the thirty-seventh annual convention of the 
National Association of Retail Druggists, held in Cincinnati, in September 1935, 
as follows: 

“Mr. Chairman, fellow druggists, the Pepsodent Co. Was operating in the 
State of California under the California Fair Trade Act In all the time thit 
they were operating under the Fair Trade Act they made no attempt to en- 
force their contract and like a bolt of lightning from the blue sky, they in- 
formed us that the California fair-trade contract was canceled, and the general 
sales manager, Mr. Kermott, came out to California, called upon me in the 
California office to make excuses, and he had with him one of the California 
salesmen. I expressed my heartfelt sympathy to the two young men who were 
in ny office, because T toid them they would have the toughest time any salesmen 
had had in any territory. We passed a resolution at our meeting, and we pub 
lished that resolution in our journal, and w® sent that resolution to every mem 
ber in California in which we urged and advised them to discontinue the sale of 
any preduct that had canceled their fair-trade contract. Brothers, it was a 
slap in the face of our Fair Trade Act. It makes no difference what firm it was 
It was unwarranted. It was the first cancellation. And to my great delight and 
the great delight of our executive committee all the druggists in California re 
fused to sell Pepsodent tooth paste or Pepsodent products. They put them in 
the basement. Some were enthusiastic enongh to throw them into the ashcan 
I wouldn't bring this ont except that I want you to really understand how the 
sales of Pepsodent products in all of California dropped off.” 
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Mr. Goupsretn. Is it your position that that would happen again, 
even today ¢ 

Mr. Buarr. I have no knowledge, sir. 

Mr. Govpsrern. One further question. 

Mr. Brair. I might say in that conneetion—— 

The Cuamman. What is the story about the $25,000 exactly? 
There was some payment made of $25,000 by the manufacturer of 
Pepsodent to some entity. 

Mr. Buarr. Yes, sir. You probably have in mind the accompany- 
ing comment by the Commission in its report. 

ry” bd ° u © 

Phis is from page 143: 

About this time the Pepsodent Co. donated $25,000 to the National Association 
of Retail Druggists to be used in behalf of resale price maintenance legislation, 
The Pepsodent Co. gave wide publicity to this donation. Following this gesture 
on the part of the Pepsodent Co., several other manufacturers of drugs and 
pharmaceuticals voluntarily contributed to the fund while still others were 
solicited for “donations to further the enactment of resale price maintenance 
laws. 

The Cruamman. Lever Bros. are the owners of Pepsodent ? 

Mr. Buair. I don’t know whether they were at that time. 

Mr. Goupsrein. As a matter of fact, I do not know whether this 
case is exceptional or not, but the manufacturer who has a trade-mark 
branded item very often will suffer, won’t he, in terms of price cutting 
involving his particular article’ Doesn’t that place a particular 
hardship on the manufacturer in terms of depreciating the value of 
his product? Don’t manufacturers in general oppose it ? 

Mr. Buatr. A manufacturer must of course weigh several consider- 
ations before he decides whether or not to “fair trade” a given prod- 
uct. On the one hand, he tends to lose the benefit of the greater 
volume of sales made by the more aggressive distributors who would 
like to use his product as a means of attracting people into their stores 
and who would, for that purpose, sell his product at a relatively low 
price. On the other hand, he tends to gain the volume of business of 
the nonaggressive retailers who might not otherwise handle his prod- 
uct. That problem was discussed by the Commission in its report of 
1945, and T would like to read just one very brief quotation bearing 
upon that question from the report. 

The report states beginning on page 157: 

In many instances, however, lower prices have increased the volume of manu- 
facturers’ sales. For this reason many manufacturers have benefited from 
price cutting and some have advocated the use of their products as leaders. 
An example of this attitude on the part of manufacturers is found in the fol- 
lowing statement made by one drug manufacturer in outlining his reasons for 
not placing his products under resale price maintenance : 

“* * * Furthermore, inasmuch as a considerable part of our volume is 
sold as loss leaders the effect of adopting resale price maintenance upon our 
business would be likely to be very much greater than in most other businesses, 
and we are necessarily cautious, therefore, and wish to have time to observe 
the operation of these contracts, and the experience of other large companies 
in using them.” 

Mr. Gotpstern. I have just one final question, sir. 

In previous testimony of Mr. Morrison he said it was the experience 
of the Antitrust Division that the fair-trade laws had been used as 
a cloak for various types of collusion which required enforcement by 
the Antitrust Division. I wonder if the Federal Trade Commission 
has in the last 10 years or so been involved in any cases where resale 
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price maintenance itself became a factor in practices which were con- 
trary to the laws enforced by the Federal Trade Commission. 

Mr. Bram. I would prefer if Mr. Cassedy were to answer that ques- 
tion since it is a legal inquiry. 

Mr. Cassepy. Mr. Chairman, Mr. Goldstein, the cases that I have 
where resale price maintenance was a factor that were passed on by 
the Commission or at least some of the cases—possibly there are 
others, I haven’t made a search, but these do involve resale mainte- 
nance—are: Docket No. 4526, the Law Book Publishers Co.; Docket 
No. 4900, the Refractories case; Docket No. 5448, the Rubber Manu- 
facturers group; Docket No. 5754, the Mid-Atlantic Distributors 
Corp., which just recently has been appealed to the United States 
Court of Appeals for the District of Columbia Circuit; 

Docket No. 5635, the Cycle Jobbers; Docket 5636, the American 
Dental Association. 

I have three others, but I do not have the docket numbers. Whole- 
sale Liquor Dealers of California, Western Confectioners Associa- 
tion, National Retail Package Stores Association. 

All of these cases [ have named have been decided since 1946. 

There was another group of cases, Docket Nos. 5528 and 5529, that 
involved the Fir Door Institute, and the Douglas Plywood Association 
on the west coast. In both of those cases, the orders were set aside be- 

cause of lapse of time since the conspiracies had ceased. ‘Those cases 
were acted on during the past months by the ninth district. The prac- 
tices, however, involved resale price maintenance. 

Mr. Govpsrern. I have no further questions. 

The Cuarrman. The meeting will adjourn, and we will resume to- 
morrow morning at 10:30, We will hear from Leo Henebry, presi- 
dent, American National Retail Jewelers Association; and Herbert 
Levy, an attorney from Baltimore, Md. 

(Doe. No. 58, 75th Cong.. Ist sess., Senate; and Doc. No. 145, 66th 
Cong., 1st sess., House of Representatives, were received as exhibits 
and are as follows :) 


[S. Doe. No. 58, 75th Cong., Ist sess. ] 


MESSAGE FROM THE PRESIDENT OF THE UNITED STATES TRANSMITTING A REPORT 
OF THE FiscaL TRADE COMMISSION OX THE Brit (S. 100) To AMEND THE AcT 
Entittep “AN Act To Protect TRADE AND COMMERCE AGAINST UNLAWFUL 
RESTRAINTS AND MONOPOLIES, APPROVED JULY 2, 1890, Revatrive To Fixing or 
MINIMUM RESALE Prices” 

THe Wurtre Houser, 
Washington, April 24, 1937. 

The PRESIDENT OF THE SENATE. 

Str: My attention was called to S. 100, which would render legal certain con- 
tracts for the maintenance of resale prices now illegal under Federal law. I 
requested the Chairman of the Federal Trade Commission to give me a recom- 
mendation on this bill, and I attach his reply on behalf of the Commission. 

The present hazard of undue advances in prices, with a resultant rise in the 
cost of living, makes it most untimely to legalize any competitive or marketing 
practice calculated to facilitate increases in the cost of numerous and important 
articles which American househol'ers, and consumers generally, buy. You will 
note that the Federal Trade Commission has made no study of the effect of resale- 
price maintenance on Consumers since 1929, but the Commission does mention a 
reputable body of informed opinion to the effect that such control of resale prices 
would be harmful to the consuming public. Indeed, the Commission says: “There 
is great probability that manufacturers and dealers may abuse the power to 
arbitrarily fix resale prices by unduly increasing prices, resulting in bitter resent- 
ment on the part of the consuming public, especially in this period of rising 
prices.” 
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Since we seem to be in a period of rising retail prices, this bill should not, in 
my judgment, receive the consideration of the Congress until the whole matter can 
be more fully explored. Conceivably, the Congress might approve having the 
Commission bring down to date the study which it made 8 years ago by examin- 
ing the economic effects of resale price maintenance under the novel and rapidly 
changing conditions now attending business in this country. 


Faithfully yours, 
FRANKLIN D. RoOOsEvVEL' 


Feperat TkapeE COMMISSION, 
Washington, D. €., April 14, 1987. 
The PresIpeNn?, 
The White House, 

Drak Mk. PRESIDENT: Receipt is hereby acknowledged of your memorandum of 
April 7, 1937, transmitting Secretary Morgenthau’s letter of April 6, 1937, and 
requesting a recommendation on the Tydings-Miller bill. The Commission has 
not heretofore expressed an opinion as to the merits of this bill for the reason 
that it deemed it to be a matter of legislative policy for determination by yourself 
and the Congress. 

The Tydings-Miller bill would amend the antitrust laws so as to legalize 
contracts and agreements fixing minimum resale prices for goods sold in inter- 
state commerce and resold within the jurisdiction of any State where such con- 
tracts or agreements as to intrastate commerce have been legalized. A number of 
States now have such statutes. 

Many of these State laws and the Tydings-Miller bill are directly and irrec- 
oncilably in conflict with the present Federal law on resale price maintenance. 
Public policy since the passage of the Sherman Antitrust Act in 1890 has been 
opposed to resale price maintenance. Numerous court decrees have been entered 
under the Sherman Act and numerous orders to cease and desist have been 
issued by this Commission and affirmed by the courts in conformity with the 
public policy expressed in the Sherman Act and in the Federal Trade Commission 
Act. Enactment of the Tydings-Miller bill would in its practical effect void 
such decrees and orders and constitute a reversal of what has been public policy 
for many years. 

Since State laws, legalizing resale price maintenance, differ in the various 
States, and since, under the proposed Federal legislation, Federal exemption 
from the antitrust laws would be conditioned upon the legality of similar con- 
tracts in intrastate transactions, the Tydings-Miller bill would modify the anti- 
trust laws in differing degrees in different States. Thus, not only would it 
leave the Federal antitrust laws in full force and effect as to those States which 
do not legalize resale price maintenance, but there would be divergent policies 
us to those States which legalize resale price maintenance, because of the dilfer- 
ing terms of the different statutes in the respective States. Thus, the Federal 
Government would be under the necessity of attempting to enforce divergent 
regulatory policies toward shipments made by the same manufacturer to dealers 
located in different States, because of the differences in the respective State 
statutes, 

A peculiar feature of many of the State laws which would, under a recent 
decision of the Supreme Court, speaking through Mr. Justice Sutherland 57 
S. Ct. 147), thus be made binding upon interstate commerce is that they require 
wholesalers and retailers to conform to the provisions of private resale price 
maintenance contracts to which they are not parties. Thus, a private contract, 
the provisions of which are determined without public hearings and apart from 
any public supervision as to reasonableness, is made binding upon all dealers 
and the consuming public. 

With respect to the economic phase of this matter, the Commission has not 
made a recent study of resale- price maintenance. However, in 1929, the Com- 
mission did undertake such a study, report to the Congress thereon in 1931 
(H. R. 546, TOth Cong., 2d sess.). In that report the Commission said: 

“The position taken by both proponents and opponents of resale-price main- 
tenance are based on the belief that such maintenance of prices will limit retail 
competition, * * * The real crux of the question, therefore, is whether injury 


done to the consumers’ interests through the elimination of dealer competition 
with respect to price-maintained articles would be greater than the damage now 
alleged to be done to nationally advertised brands when they are used us leaders. 
Neither injury is capable of exact measurement, but, in the opinion of the 
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Commission, the potential damage to consumers through price fixing would be 
much greater than any existing damage to producers through this form of price 
cutting.” 

The general opposition of economists and consumers to this type of legislation 
is noteworthy. A questionnaire sent to members of the American Economic 
Association some years ago by Carroll W. Doten, professor at the Massachusetts 
Institute of Technology, resulted in avote of 401 to S7 that the manufacturer 
should not have the legal right to control the retail prices of his products. 

There is great probability that manufacturers and dealers may abuse the 
power to arbitrarily fix resale prices by unduly increasing prices, resulting in 
bitter resentment on the part of the consuming public, especially in this period 
of rising prices. 

Replying to your inquiry as to the five complaints issued against certain dis- 
tillers by this Commission, referred to by Secretary Morgenthau, there are 
enclosed herewith, for your information, copies of those complaints. In sub- 
stance, these dealers are charged with maintaining uniform minimum resale 
prices in interstate commerce and with enforcing agreements with respect thereto 
by unlawful methods, such as the use of blacklists, boycott, threats of boycott, 
and other coercive methods incidental to the enforcement of their resale-nrice 
policies. 

With great respect, T am 

Very truly vours, 
W. A. Ayres, Chairman. 





[H. Doe. No, 145, 66th Cong., Ist sess.] 


LETTER From THE CHAIRMAN OF THE FEDERAL TRADE COMMISSION TRANSMITTING 
A SpeciAL Report Dearing WITH THE SuBJEcT OF RESALE Prick MAINTENANCE 


FrepERAL TRADE COMMISSION, 
Washington, June 30, 1919. 
The SPEAKER oF THE House or REPRESENTATIVES. 

Str: Pursuant to paragraph (f) of section 6 of the act of Congress approved 
September 26, 1914, creating the Federal Trade Commission, there is transmitted 
herewith to Congress a special report dealing with the subject of resale price 
maintenance. 

By direction of the Commission, 

Respectfully, 
Wriiam B. Corver, 
Chairman. 


Freperat TRADE COMMISSION, 
Washington, June 30, 1919. 

On December 2, 1918, the Federal Trade Commission addressed the Congress 
as follows: 

To the Congress of the United States: 

The Federal Trade Commission, under paragraph (f), section 6, of the Federal 
Trade Commission act, addresses the Congress by way of a special report de- 
signed to direct attention to the subject of control of resale prices by the manu- 
facturers of a class of articles in interstate commerce. 

The question is whether or not a manufacturer of standard articles, identified 
either by trade-mark or trade practice, should be permitted to fix by contract, 
express or implied, the price at which the purchaser can resell them. 

The question has been continuously before the Commission since its creation. 
It has been the subject of study, investigation, and hearings, and constantly re- 
curs in various forms in complaints filed with the Commission by business 
concerns. 

The Supreme Court has made it clear that in the present state of the law 
the maintenance of a resale price by the producer is a restraint of trade and 
is unlawful. 

Such being the judgment of the Supreme Court, the Federal Trade Commis- 
sion has enforced the law, even though it may have appeared to operate in- 
equitably in some cases. In its enforcement of this rule the Commission has 
been mindful that the cutting of a recognized resale price on well-established 
and identified articles has been, at times, indulged in for unfair-trade purposes. 
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When so unfairly used, such price cutting is attempted to be cloaked as lawful 
competition and justified by the Supreme Court decisions. 

Thus, both price maintenance and price cutting under certain conditions are 
found to be unfair and businessmen are perplexed. It is with the desire that 
this perplexity may be terminated that the Commission addresses the Congress. 

It is urged, and the Commission believes with reason, that it would be un- 
wise to vest with the manufacturers of articles the right, without check or re- 
view, both to fix and to compel the maintenance of resale prices. It is true 
that business practice inclines producers to fix the lowest possible retail price 
in order to secure the greatest possible sale of their product, but in th complex 
commercial organism functioning between the production of an article and its 
final sale for actual consumption both the wholesale and retail merchant are 
entitled to just compensation for useful service performed. 

It is similarly urged that manufacturers should be protected in their good 
will created by years of fair dealing and of sustained quality of merchandise. 

The consuming public does not enjoy benefits by unfair price cutting to com- 
pensate it for the injuries following the demoralization caused by price cut- 
ting. This for the reason that in the long run unrestrained price cutting tends 
to impair, if not to destroy, the production and distribution of articles desirable 
to the public. 

There must be a common ground wherein the rights of producer, purveyor, and 
consumer may each be fully secured and equity done to all. The search for such 
a ground has been a task of the commission, and results in the following 
conclusions: 

(1) That producers of identified goods sheuld be protected in their intangible 
property right or good will. 

(2) That the unlimited power both to fix and to enforce and maintain a resale 
price may not be made lawful with safety. 

(3) That unrestrained price cutting is not in the public interest. 

Bills now pending before the Congress may well be made to meet the difficulties 
of the situation if amended to provide for a review of the terms of resale con- 
tracts and a revision of resale prices by a distinterested agency. 

Therefore, it is recommended that it be provided by law that if the manufac- 
turer of an article produced and sold under competitive conditions desires to 
fix and maintain resale prices he shall file with an agency designated by the Con- 
gress a description of such article, the contract of sale, and the price schedule 
which he proposes to maintain, and that the agency designated by the Congress 
be charged with .the duty, either upon its own initiative or upon complaint of 
any dealer or consumer or other party in interest, to review the terms of such 
contract and to revise such prices, and. that any data and information needful 
.for a determiniution be made available to such agency. 

Such legislation would seem to be in accord with the spirit of the times in 
that it is designed, by removing this perplexity, to promote the efficiency of 
manufacturing and commercial institutions, and so to serve the interest of the 
consuming public. 


Respectfully submitted. 
WrLurAM B. CoLver, 


JoHN FRANKLIN Fort, 
VicToR MuURDOCK, 
Commissioners. 


The Commission respectfully renews its recommendations of December 2, 1918. 
The conditions surrounding the fixing and enforcement of the maintenance of 
resale prices have not materially changed since this recommendation was made. 
The recent decision of the Supreme Conrt in The United States v. Colgate & Co. 
has not apparently leg:lized contructs previding for the maintenance of resale 
prices, as the Court expressly stated that the indictment did not charge the 
existence of contracts in that case, and distinguished it from the case of Dr. 
Miles Medical Co. v. Park & Sons on that ground. If the decision be construed 
to hold it lawful, under the Sherman law, for manufacturers to fix resale prices 
and to enforce the maintenance of such prices by refusal to sell to those who do 
not resell at the price lixed, or by other means, it does not follow that the fixing 
and enforced maintenance of such prices is not an unfair method of competition 
within the meaning of section 5 of the Federal Trade Commission Act. In order 
to establish a violation of the Sherman Antitrust Act a contract, combination, or 
conspiracy must be proven. If some device for restraining trade be devised 
which does not fall within the detinitions comprehended by these three terms as 
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construed by the courts, it does not constitute a violation of the act, though 
restraint of trade may result. 

The enforcement of resale prices on goods in the hands of distributors is 
identical in its effect upon dealers and the public, whether it be accomplished 
by contract, combination, or conspiracy, or by some other means. An unfair 
method of competition within the meaning of section 5 may involve the use of 
contracts or the formation of combinations or conspiracy, but neither ot the 
three is necessary to establish a method of competition. Indeed, unfair methods 
of competition do not ordinarily involve such contracts or conspiracies. The 
effect of price maintenance being the same. however accomplished, it may well 
be urged that such a method of cotnpetition violates section 5 of the Commission 
Act since it prevents distributors, wholesale and retail, from enzaging in price 
competition on such goods after they have passed into their hands and deprives 
the public of the benefits of competition in the disiribution of all such goods, 

It might also be urged that when, price maintenance is approached frem the 
standpoint of an unfair method of competition, regard must be had to its effeet 
when employed by many tnanulacturers rather than when employed by one, 
and that in this view it results in the elimination of price competition in the 
distribution on a vast and constantly increusing number of commodities of 
common necessity. 

On the other hand, if the effect of the Colgate decision be to legalize the 
fixing and the enforcement of the maintenance of resale prices other than by 
contract, the desirebility of the enacting of legislation recommended by the 
Commission becomes even more apparent. In the Commission’s previous report 
it was stated that the unlimited power both to fix and enforce the maintenance 
of resale prices may not be nade lawful with safety to the public. The interest 
of the consuming public in the enacting of such legislation is, therefore, more 
vital at this time than when recouimendation was previously laude. 

WiLLIAM B. Cover, 

JOHN FRANKLIN Fort, 

Victor Murpock, 

Huston THOMPSON, 
Commissioners, 


FEDERAL TRADE COMMISSION, 
Washington, February 8, 1932. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
United States House of Representatives, Washington, D. C. 

My Dear Mr. CHarrMan: In response to the request made in your letter of 
January 14, 1952, for an expression of the Commission's views on Hl. R. 4365, 
Eighty-second Congress, first session, introduced June 7, 1951, by Congressman 
Thomas B. Curtis, of Missouri, the following is submitted : 

The purpose of the proposed legislation is to repeal the Miller-Tydings Act 
and to eliminate its provisions from section 1 of the Sherman Antitrust Act 
(act of July 2, 1890). 

Prior to the Miller-Tydings Act, decisions in a number of cases under the 
Sherman and Federal Trade Commission Acts had made it clear that the failure 
of a’ retailer to observe the resale prices marked on trade-marked or branded 
goods did not create a cause of action in favor of the manufacturer either under 
the common law or under the patent or copyright laws. Moreover, the courts 
held that where a manufacturer maintained the resale prices of his identified 
goods by a system of contracts or equivalent cooperative methods, those contracts 
were void and such methods illegal under both the Sherman and the Federal 
Trade Commission Acts. 

The Miller-Tydings Act amended the Sherman Act by legalizing minimum 
resale price agreements or contracts respecting trade-marked or otherwise iden- 
tified goods sold in interstate commerce provided that the commodities affected 
were resold in any State that had legalized this type of contract, or agreement 
with respect to resales made within its boundaries. The act also amended the 
Federal Trade Commission Act by providing that the making of such contracts 
should not censtitute an unfair method of competition under section 5 of the 
Federal Trade Commission Act. 

Resale price maintenance laws—that is, laws declaring as not in violation 
of the law of the particular State certain kinds of price maintenance contracts 
and providing that nonsigners of such contracts with knowledge thereof should 
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be bound by the price stipulations therein—were on the statute books of 45 
States as of May 1, 141. Most of these States adopted price maintenance laws 
in 1937 soon after the decision of the Supreme Court in Old Dearborn Distributing 
Company v. Seagram Distillers Corporation (299 U.S. 183 (decided December 7, 
1956) ), declaring as constitutional the principal provisions, including the non- 
signer clause, of the Illinois price maintenance law. 

Resale price maintenance, as practiced prior to the decision of the Supreme 
Court in the Schwegmann case (Schicegmann Bros. vy. Calvert Distillers Cor- 
poration (341 U.S. 384, decided May 21, 1951)), is a system of pricing trade- 
marked, branded, or otherwise identified products for resale in which, pursuant 
to laws legalizing such arrangements, the manufacturer, producer, or brand 
owner, his authorized agent, factor, or wholesale distributor, prescribes hy con- 
tract the minimum price or the resale price at which such products may be sold 
at wholesale, and the producer or manufacturer snd his faetors or wholesalers 
prescribe the minimum price or the resale price at which a product may be sold 
at retail in a specified State, or in a specified portion thereof, with the effeet 
of legally binding all other distributors in the specified area to conform to such 
practice, This was done by entering into contracts with at least one such 
distributor of such product and serving notice upon all other distributors, who 
were thereupon obligated to maintain the minimum price or the resale price 
named in the contract. In some cases wholesale distributors, acting without 
the authorization of the manufacturer or brand owner, have entered into contracts 
with retailers for the maintenance of retail prices. 

In the Schwegmann case the Supreme Court held that the Miller-Twdings Act 
does not make binding upon nonsigners resale prices fixed in contracts under State 
resale price maintenance laws insofar, of course, as interstate Commerce is 
concerned. 

Notwithstanding the Schwegmann decision, the Miller-Tydings Act and the 
State laws concerning resale price maintenance wonld continue to authorize 
the making of contracts for the fixing of resale prices. And notwithstanding 
the fact that the Miller-Tydings Act expressly continues the prohibition of the 
Sherman Act against “horizontal” price-fixing by those in competition with 
each other at the same functional level, elimination of price competition at the 
retail level may lawfully result if a distributor successfully negotiates indi- 
vidual “vertical” agreements with all of his retailers. Thus, under the Miller- 
Tydings Act and the State laws concerning resale price maintenance, private 
contracts, the provisions of which would be determined without publie hearing 
and apart from any publie supervision as to reasonableness, would be made 
binding upon all dealers executing such contracts, and the consuming pubtie. 

In an effort to prescribe the freedom of business enterprise, the courts have 
been circumspect in recognizing even the authority of governments to fix the 
prices that businessmen shall charge. Such price fixing is invalid unless it is 
undertaken for a public purpose and by reasonable means. Under the provisions 
of the Miller-Tydings Act and the State resale price maintenance laws, however, 
the power to fix prices would be entrusted not to government but to private per- 
sons; the purpose to be served by the price fixing would be whatever purpose 
such private persons might have, presumably that of serving their own pecuniary 
purpose rather than that of the public interest: and the prices fixed would not 
be tested for reasonableness by any instrumentality, publie or private. In 
granting to such private persons the power to fix prices, the Miller-Tydings Act 
and the State resale price maintenance laws grant to such persons much greater 
authority than Congress saw fit to grant to the Government itself in the National 
Industrial Recovery Act (act of June 16,1933). In that act consideration was 
given labor and to the consuming public and there was always a representative 
of both who participated in the fixing of price, while in the Miller-Tydings Act 
and the State resale price maintenance laws, no consideration whatsoever is 
given to the interests of labor or the consuming publie. 

Nothing is more clearly established in Federal poliey than the principle that 
“horizontal’price fixing shall not be tolerated. Where a distributor has nego- 
tiated individual “vertical” agreements with all of his retaflers elimination of 
horizontal price competition at the retail level will result. The rigidity and 
uniformity of the price will be exactly that of the most rigid horizontal price 
fixing conspiracy: the level of the price would be likely to be at least as high 
as in a horizontal conspiracy: and the publie control over the reasonableness of 
the arrangement would be as nonexistent as in the case of a horizontal ceon- 
spiracy. Thus, under the Miller-Tydings Act and the State resale price mainte- 
nance laws any group of distributors desiring to fix prices horizontally would 
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be foolish to take the direct road to that end. Instead, such distributors should 
make vertical contracts with the producer and through this means horizontal! 
price competition between such distributors will be eliminated, the objections 
of the Government would be negated, and the courts could be used to enforce 
the arrangement. 

In our opinion economic conditions are not the same at the present time as 
existed in 19387 which prompted the enactment of the Miller-Tydings Act. At 
present there is no necessity for resale price maintenance legislation with 
respect to interstate commerce, Furthermore, the Congress has already pointed 
the way to elimination of the evils which sponsors of the Miller-Tydings Act 
sought to remedy, through legislation prohibiting price discrimination and other 
unfair methods of competition. It is the elimination of these evils rather than 
legislation legalizing price fixing which will minimize the inequities between the 
smaller-business man and his more powerful competitor. 

During previous years, the Commission has expressed its opposition to resale 
price maintenance in two reports to the Congress, the first of which was presented 
in 1981 (70th Cong., 2d sess., H, Doce. No. 546), and the second entitled “Report 
on Resale Price Maintenance,” which was submitted on December 13, 1945. 

Consistent with the foregoing observatious, the Comunission is in tavor of the 
enactment of H. R. 4865 (the Curtis bill). 

By direction of the Commission. 

JAS. M. Mean, Chairman. 


Commissioner Mason does not concur in the above report 
N. B. 
In view of request that we expedite the matter, this report has not been 


cleared with the Bureau of the Budget, 
Jas. M. Mean, Chairman. 


FEDERAL TRADE COMMISSION, 
Washington, D.C, 
Hon. EMANvUEL CELLER, 
Chairman, Committee on the Judiciary, 
United States House of Representatives, Washington, D. C. 

My Dear Mr. CHatrMaNn: In response to the request made in your letter of 
January 14, 1952, for an expression of the Commission's views on H. R. 4592, 
Kighty-second Congress, first session, introduced June 25, 1951, by Congressman 
Norris Poulson, of California, the following is submitted. 

The principal purpose of the proposed legislation is to overcome the effect 
of the recent decision of the Supreme Court in the Schwegmann case (Schireg- 
mann Bros. vy. Calvert Distillers Corporation, 341 U. S. 384, decided May 21, 
1951). In that case the Supreme Court held that the Miller-Tydings Act does not 
make binding upon nonsigners resale prices fixed in contracts under State resale 
price maintenance laws insofar, of course, as interstate commerce is concerned, 
The bill proposes to amend the first proviso of section 1 of the Sherman Antitrust 
Act (the Miller-Tydings amendment) so as to include therein the nonsigner 
clause. 

Prior to the Miller-Tydings Act. decisions in a number of cases under the 
Sherman and Federal Trade Commission Acts had made it clear that the failure 
of a retailer to observe the resale prices marked on trade-marked or branded 
goods did not create a cause of action in favor of the manufacturer either under 
the common law or under the patent or copyright laws. Moreover, the courts 
held that where a manufacturer maintained the resale prices of his identified 
goods by a system of contracts or equivalent cooperative methods, those econ- 
tracts were void and such methods illegal under both the Sherman and the 
Federal Trade Commission Acts. 

The Miller-Tydings Act amended the Sherman Act by legalizing minimum 
resale price agreements or contracts respecting trade-marked or otherwise 
identified goods sold in interstate commerce provided that the commodities af- 
fected were resold in any State that had legalized this type of contract. or 
agreement with respect to resales made within its boundaries. The act also 
amended the Federal Trade Commission Act by providing that the making of 
such contracts should not constitute an unfair method of competition under 
section 5 of the Federal Trade Commission Act. 

Resale price maintenance laws—that is, laws declaring as not in violation 
of the law of the particular State certain kinds ef price maintenance contracts 
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and providing that nonsigners of such contracts with knowledge thereof should 
be bound by the price stipulations therein—were on the statute books of 45 States 
as of May 1, 1951. Most of these States adopted price maintenance laws in 1937 
soon after the decision of the Supreme Court in Old Dearborn Distributing 
Company v. Seagram Distillers Corporation (299 U. S. 183, decided December 7, 
1936) declaring as constitutional the principal provisions, including the non- 
signer clause, of the Illinois price maintenance law. 

The legal principle involved in the proposed legislation and in the State laws 
concerning resale price maintenance is not a mere authorization of contracts 
for the fixing of resale prices. That authorization now exists under the Miller- 
Tydings amendment as interpreted by the Supreme Court in the Schwegmann 
case. The new principle introduced by this bill is that the Congress shall 
specifically approve the so-called nonsigner clause. Thus, if this bill is en- 
acted, a private contract, the provisions of which would be determined without 
public hearing and apart from any publie supervision as to reasonableness, 
would be made binding upon all dealers and the consuming public. 

In an effort to prescribe the freedom of business enterprise, the courts have 
been circumspect in recognizing even the authority of governments to fix the 
prices that businessmen shall charge. Such price fixing is invalid unless it 
is undertaken for a public purpose and by reasonable means. In the State 
resale price maintenance laws and in the present bill, however, the power to 
fix prices would be entrusted not to a government, but to private persons; the 
purpose to be served by the price fixing would be whatever purpose such private 
persons might have, presumably that of serving their own pecuniary interests 
rather than that of the public interest: and the prices fixed would not be tested 
for reasonableness by any instrumentality public or private; nevertheless, a 
person who is not a party to this private contract is to be deemed guilty of 
unfair competition and subject to a suit for damages if he fails to observe the 
prices, regardless of whether or not they are arbitary or extortionate. 

In granting to such private persons the power to fix prices, the proposed leg- 
islation goes much further than Congress saw fit to grant to the Government 
itself in the National Industrial Recovery Act (act of June 16, 1933). In that 
act, consideration was given to labor and the consuming public and there was 
always a representative of both who participated in the fixing of prices, while 
in the present bill, no consideration whatsoever is given to the interests of labor 
or the consuming public. 

The effect of adding the nonsigner clause to resale price maintenance is the 
de facto nullification of our Federal antitrust laws prohibiting horizontal 
conspiracy to fix prices. Nothing is more clearly established in Federal policy 
than the principle that horizontal price fixing shall not be tolerated. The pro- 
posed legislation pays lip service to that principle; yet its effect would be that 
a minimum price fixed by contract with one retail distributor would become 
the minimum price for all other retail distributors who were placed upon notice 
of the existence of the contract. The rigidity and uniformity of the price 
would be exactly that of the most rigid horizontal price fixing conspiracy; the 
level of the price would be likely to be at least as high as in a horizontal con- 
spiracy ; and the publie control of the reasonableness of the arrangement would 
be as nonexistent as in the case of a horizontal conspiracy. Thenceforward, 
any group of distributors desiring to fix prices horizontally would be foolish 
to take the direct road to that end. Instead some one of their number would 
make a vertical contract with a supplier and then place the other members of 
the group on notice of the existence of the contract. Through this means, the 
group could not only negate the objections of the Government, but could actually 
use the courts as devices to enforce the arrangement. 

In considering this problem, under the provisions of the Miller-Tydings Act 
in the Schwegmann case, the Supreme Court stated: 

“It should be noted in this connection that the Miller-Tydings Act expressly 
continues the prohibitions of the Sherman Act against horizontal price fixing 
by those in competition with each other at the same functional level. Therefore, 
when a State compels retailers to follow a parallel price policy, it demands 
private conduct which the Sherman Act forbids. See Parker v. Brown (317 U. 8S. 
341, 350). Elimination of price competition at the retail level may, of course, 
lawfully result if a distributor suecessfully negotiates individual vertical agree- 
ments with all his retailers. But when retailers are forced to abandon price 
competition, they are driven into a compact in violation of the spirit of the 
proviso which forbids horizontal price fixing.” 
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In our opinion economic conditions are not the same at the present time as 
existed in 1937 which prompted the enactment of the Miller-Tydings Act. At 
present there is no necessity for Federal resale price maintenance legislation 
with respect to interstate commerce. Furthermore, the Congress has already 
pointed the way toward elimination of the evils, which sponsors of the Miller- 
Tydings Act sought to remedy, through legislation prohibiting price discrimina- 
tion and other unfair methods of competition. It is the elimination of these 
evils rather than legislation legalizing price fixing which will minimize the in- 
equities between the smaller businessman and his more powerful competitor. 

During previous years, the Commission has expressed its opposition to re- 
sale price maintenance in two reports to the Congress, the first of which was 
presented in 1951 (70th Cong., 2d sess., H. Doc. 546), and the second entitled 
“Report on Resale Price Maintenance,” which was submitted on December 
13, 1945. 

Consistent with the foregoing observations, the Commission is opposed to H. 
R. 4592 (the Poulson bill). 

By direction of the Commission. 

JAs. M. MEAD, Chairman. 

N. B.—In view of your request that we expedite the matter, this report has not 
been cleared with the Bureau of the Budget. 

Jas. M. MEap, Chairman. 


FEDERAL TRADE COMMISSION, 
Washington, February 8, 1952. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
United States House of Representatives, Washington, D. C. 


My Dear Mr. CHAIRMAN; In response to the request made in your letter of 
January 14, 1952, for an expression of the Commission's views on H. R. 4662, 
Eighty-second Congress, first session, introduced June 29, 1951, by Congressman 
Albert P. Morano of Connecticut, the following is submitted. 

The principal purpose of the proposed legislation is to overcome the effect of 
the recent decision of the Supreme Court in the Schwegmann case (Schwegmann 
Bros. v. Calvert Distillers Corporation, 341 U. S. 384, decided May 21, 1951). In 
that case the Supreme Court held that the Miller-Tydings Act “oes not make 
binding upon nonsigners resale prices fixed in contracts under State resale price 
maintenance laws insofar, of course, as interstate commerce is concerned. 
The bill proposes to amend the first proviso of section 1 of the Sherman Anti- 
trust Act (the Miller-Tydings amendment) so as to include therein the nonsigner 
clause. 

Prior to the Miller-Tydings Act, decisions in a number of cases under the 
Sherman and Federal Trade Commission Acts had made it clear that the failure 
of a retailer to observe the resale prices marked on trade-marked or branded 
goods did not create a cause of action in favor of the manufacturer either under 
the common law or under the patent or copyright laws. Moreover, the courts 
held that where a manufacturer maintained the resale prices of his identified 
zoods by a system of contracts or equivalent cooperative methods, those con- 
tracts were void and such methods illegal under both the Sherman and the 
Federal Trade Commission Acts. 

The Miller-Tydings Act amended the Sherman Act by legalizing minimum 
resale-price agreements or contracts respecting trade-marked or otherwise iden- 
tified goods sold in interstate commerce provided that the commodities affected 
were resold in any State that had legalized this type of contract, or agreement 
with respect to resales made within its boundaries. The act also amended the 
Federal Trade Commission Act by providing that the making of such contracts 
should not constitute an unfair method of competition under section 5 of the 
Federal Trade Commission Act. 

Resale price maintenance laws—that is, laws declaring as not in violation of 
the law of the particular State certain kinds of price maintenance contracts and 
providing that nonsigners of such contracts with knowledge thereof should be 
bound by the price stipulations therein—were on the statute books of 45 States as 
of May 1, 1941. Most of these States adopted price maintenance laws in 1937 
soon after the decision of the Supreme Court in Old Dearborn Distributing Com- 
pany v. Seagram Distillers Corporation (299 U.S. 188 (decided December 7, 
1936) ), declaring as constitutional the principal provisions, including the non- 
signer Clause. of the Illinois price-maintenance law. 
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The legal principle involved in the proposed legislation and in the State laws 
concerning resale price maintenance is not a mere authorization of contracts 
for the fixing of resale prices. That authorization now exists under the Miller- 
Tydings amendment as interpreted by the Supreme Court in the Schwegmann 
‘ase. The new principle introduced by this bill is that the Congress shall spe- 
cifically approve the so-called nonsigner Clause. Thus, if this bill is enacted, 
a private contract, the provisions of which would be determined without public 
hearing and apart from any public supervision as to reasonableness, would be 
nade binding upon all dealers and the consuming public. 

In an effort to preseribe the freedom of business enterprise, the courts have 
been circumspect in recognizing even the authority of governments to fix the 
prices that businessmen shall charge. Such price fixing is invalid unless it 
is undertaken for a public purpose and by reasonable means. In the State 
resale price maintenance laws and in the present bill, however, the power te 
fix prices would be entrusted not to a government, but to private persons; the 
purpose to be served by the price fixing would be whatever purpose such private 
persons might have, presumably that of serving their own pecuniary interests 
rather than that of the public interest; and the prices fixed would not be tested 
for rensonableness by any instrumentality public or private; nevertheless, a 
person who is not a party to this private contract is to be deemed guilty of 
unfair competition and subject to a suit for dumages if he fails to observe the 
prices, regardless of whether or not they are arbitrary or extortionate. 

In granting to such private persons the power to fix prices, the proposed legis- 
lation goes much further than Congress saw fit to grant to the Government 
itself in the National Industrial Recovery Act (act of June 16, 1935). In that 
net, consideration was given labor and to the consuming public and there was 
always a representative of both who participated in the fixing of prices, while 
in the present bill, no consideration whatsoever is given to the interests of 
labor or the consuming public. 

The effect of adding the nonsigner clause to resale price maintenance is the 
de facto nullification of our Federal antitrust laws prohibiting horizontal con- 
spiracy to fix prices. Nothing is more clearly established in Federal policy 
than the principle that horizontal price fixing shall not be tolerated. The 
proposed legislation pays lip service to that principle: yet its effect would be 
that a minimum price fixed by contract with one retail distributor would be- 
come the minimum price for all other retail distributors who were placed upon 
notice of the existence of the contract. The rigidity and uniformity of the price 
would be exactly that of the most rigid horizontal price fixing conspiracy; the 
level of the price would be likely to be at least as high as in a horizontal con- 
spiracy ; and the public control of the reasonableness of the arrangement would 
be as nonexistent as in the ease of a horizontal conspiracy. 

Thenceforward, any group of distributors desiring to fix prices horizontally 
would be foolish to take the direct road to that end. Instead some one of their 
number would make a vertical contract with a supplier and then place the other 
members of the group on notice of the existence of the contract. Through this 
means, the group could not only negate the objections of the Government, but 
could actually use the courts as devices to enforce the arrangement. 

In considering this problem, under the provisions of the Miller-Tydings Act 
in the Schwegmann case, the Supreme Court stated: 

“It should be noted in this connection that the Miller-Tydings Act expressly 
continues the prohibitions of the Sherman Act against “horizontal” price fixing 
by those in competition with each other at the same functional level. Therefore 
when a State compels retailers to follow a parallel price policy it demands private 
conduct which the Sherman Act forbids. See Parker v. Brown (317 U. S. 341, 
850). Elimination of price competition at the retail level may, of course, lawfully 
result if a distributor successfuliy negotiates individual “vertical” agreements 
With all his retailers. But when retailers are forced to abandon price competi- 
tion they are driven into a compact in violation of the spirit of the proviso which 
forbids ‘horizontal’ price fixing.” 

In our opinion, economic conditions are not the same at the present time as 
existed in 1987 which prompted the enactment of the Miller-T'ydings Act. At 
present there is no necessity for Federal resale price maintenance legislation 
with respect to interstate commerce. Furthermore, the Congress has already 
pointed the way toward elimination of the evils, which sponsors of the Miller- 
Tydings Act sought to remedy, through legislation prohibiting price discrimina- 
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tion and other unfair methods of competition. It is the elimination of these evils 
rather than legislation legalizing price fixing which will minimize the inequities 
between the smaller businessman and his more powerful competitor. 

During previous years the Commission has expressed its opposition to resale 
price maintenance in two reports to the Congress, scond session, House Docu 
ment No. 546, and the second entitled “Report on Resale Price Maintenance,” 
which was submitted on December 15, 1945, 

Consistent with the foregoing observations, the Commission is opposed to 
H. R. 4662 (the Morano bill). 

By direction of the Commission. 

Jas. M. Mean, Chairman, 


N. B.—In view of your request that we expedite the matter this report has not 
been cleard with the Bureau of the Budget. 
Jas. M. Mrap, Chairman. 
(Whereupon, at 12:20 p. m., the subcommittee recessed to reconvene 
at 10:30 a.m., Friday, February 15, 1952.) 
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FRIDAY, FEBRUARY 15, 1952 


Hovse or REepresENTATIVES, 
SPECIAL SUBCOMMITTEE ON THE Stupy oF MoNopo.y 
Power OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 


The special subcommittee reconvened, pursuant to adjournment, at 
10:30 a. m. in room 346, Old House Office Building, Hon. Emanuel 
Celler (chairman) presiding. 

Present: Representatives Celler (chairman), Bryson, and Rogers. 

Also present: E. Ernest Goldstein, general counsel to the subcom- 
mittee; John F. Woog, assistant counsel; Jerrold Walden, assistant 
counsel; and Eileen R. Browne, clerk. 

The Cuarrman. The meeting will come to order. 

Counsel wishes to introduce some statements for the record. 

Mr. Goupste1n. Mr. Chairman, I would like to submit for the record 
a statement submitted to the subcommittee in favor of fair trade by 
the Bulova Watch Co., and a statement along the same line from Mr. 
Kolodny for the National Association of Tobacco Distributors, Inc. 

The CHarrMan. They will be put in the record. 

(The statements referred to are as follows :) 


STATEMENT OF JOSEPH KOLODNY, MANAGING DirrREcCTOR, NATIONAL ASSOCIATION OF 
Tosacco DIsTrinvurors, INc. 


This statement is submitted in my capacity of managing director, National 
Association of Tobacco Distributors, on behalf of the wholesale tobacco distribu- 
tors of the Nation, who annually transact a volume of $5.5 billion while servicing 
1,300,000 retailers of tobacco, confectionery, and allied merchandise. This brief 
is also submitted by me as the sole owner of a wholesale tobacco distribution 
business in the State of New Jersey, where since 1925 I have devoted my time, in 
various capacities, to all phases of consumer goods distribution at both whole- 
sale and retail levels. It is upon this extensive background that I draw when 
stressing the vital importance of fair trade to the small-business men of the 
Nation. 

The members of our association and the association itself have long been on 
record as favoring, supporting, and recognizing the salutory effects of State fair- 
trade acts. We have been eager and cooperative in our attempts to aid the man- 
ufacturer or brand owner in preserving the good will and value of his products. 
We now, however, are confronted with a situation whereby those living up to the 
intent of State fair-trade legislation are penalized while their price-cutting com- 
petitors, violators of the State fair-trade laws, receive rewards and benefits as 
a result of their violation, It is our feeling that without a Federal enabling act, 
which will make the individual fair-trade State laws operative, thousands of 
independent businessmen are faced with serious financial losses and eventual! 
bankruptcy. 

The Supreme Court decision in the case of Schwegman Bros. vy. Calvert Dis- 
tillers Corp., and Seagram Distillers Corp. (1951, Supreme Court Docket No. 442, 
443) loosed upon the American business economy an insatiable greed that threat- 
ens, through the medium of unrestricted loss-leader selling, to eliminate the 
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small entrepreneur from the competitive business horizon. The pernicious effects 
of this decision have already been adequately demonstrated before this distin- 
guished committee by those submitting statements or briefs in support of H. R. 
6367, commonly referred to as the Keogh bill. It becomes this committee's 
responsibility to decide whether or not Congress will provide a Federal enabling 
act that will restore to full effectiveness the State fair trade laws originally 
designed to protect the small-business man from the detrimental effects of 
unrestricted price wars and unfair business competition. If we are to afford 
small business the protection it needs, the nonsigner provision is absolutely essen- 
tial to the smooth functioning of the State fair trade acts. 

There is adequate evidence that fair trade legislation, as enacted in 45 States, 
is in the best interests of our Nation, its economy, and the American consumer. 
The membership of the National Association of Tobacco Distributors services 
a larger number of retail outlets than all other wholesale facilities combined. 
The more than 1,800,000 retail Customers serviced by Wholesale Tobacco Dis- 
tributors represent more than two-thirds of all retail outlets in the United States. 
This huge and heterogeneous body of retailers is representative of almost ever) 
type and kind of retail outlet serving the American consumer. Fair trade 
legislation Was originally designed to safeguard and preserve even the smallest 
businessman functioning in our competitive economy. Such a purpose is in full 
keeping with the philosophy and guaranteed liberties of our national life. How- 
ever, the recent invalidation of the nonsigner provision creates an insurmount- 
able obstacle in the form of a requirement that would entail prohibitive physical 
and financial effort in order to obtain signatures from each retail merchant on 
individual fair trade contracts and thereby fulfill the purpose and intent of the 
law. It is obvious, of course, that such a condition, requiring each individual 
retailer to personally affix his signature on a contract for each individual fair 
trade item handled by him would defeat the purpose and intent of those State 
laws which protect the character and integrity of the branded product, and 
thereby safeguards the business structure upon which the small retailer de- 
pends for his very existence. No statute, regardless of its value to the Nation 
and its economy, can be enforced when the law violater is rewarded at the 
expense of the lawabider, At the present time, and ever since the invalidation 
of the nonsigner provision, retailers and consumers throughout the Nation 
have been forced to compete with the predatory syndicated chains and gigantic 
retail outlets, who depend upon the deception of loss-leader selling to destroy 
and negate the business effectiveness of the Nation's small independent retailers. 
Any examination of the facts and the conditions prevailing since the Supreme 
Court’s decision in the Schwegman case will establish beyond question that 
those who attempt to abide by State fair trade laws find themselves restricted 
and even penalized in their business activity by competitors who resort to the 
vicious and unethical practice of loss-leader selling. It becomes the responsi- 
bility of the Eighty-second Congress to correct this situation by providing a 
Federal enabling act that will put down those economic evils which we, as part 
of our national policy, have attempted to eliminate and destroy since the very 
beginning of our national history. 

In conclusion, may I again emphasize that thousands upon thousands of small 
business firms, at the retail and wholesale levels, depend upon the elimination 
of those trade practices which by their very nature and definition are unfair 
and which the State fair-trade laws were created to eliminate. It is imperative 
that legislation in the form of Keogh bill, H.R. 6367 be enacted in order to elimi- 
nate the trend in our economy toward retail monopolies, 


A STATEMENT TO THE COMMITTEE ON THE JUDICIARY, BY BULovA WatcHu Co., INc. 


ied 


The fair-trade exemption carved out of the Sherman Act in 1937 merely re- 
moved Federal obstacles to the enforcement of contracts which the States them- 
selves had declared lawful. Judicial interpretation of the Miller-Tydings Act, 
particularly the recent decision of the Supreme Court of the United States in 
Schiregqmann Bros. vy, Calvert Corp., has, however, defeated the purpose of that 
amendment. It is to remedy the judicial limitations imposed and to effectively 
permit the public policy of the State fair-trade acts to operate that this amend- 
ment is introduced. Experience in the past year has shown that the Schwegmann 
decision has already seriously affected the American jeweler and the watch 
industry. 
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Watches are historically one of the most important single items in the jewelry 
store. About 85 percent of this considerable business is represented by the 
nationally advertised watches which are the principal bait of loss-leader mer- 
chants. Since the Schwegmann decision there hus been a rash of cut-price loss- 
leader sales by all kinds of cut-rate stores and other nonjewelry outlets who have 
used these products as bait for the public. This has seriously affected the 
jeweler’s business, and he has had to take heavy losses to meet cutthroat com- 
petition. 

The result has been, in some areas, the virtual disappearance of nationally 
advertised watches as a large factor in the jewelry store, This threatens the very 
existence of the small jeweler who needs such products to survive. Even adver- 
tising of watches by the jeweler has had to be curtailed, thus causing further loss 
of business and prestige by both jeweler and manufacturer, 

The small jeweler provided the public with expert technical knowledge and 
service for the watches he sold, something the loss-leader merchant cannot 
profitably provide. 

Another byproduct has been considerable loss of excise tux income by the 
Government. It follows that when prices are cut in half, taxes must be cut by 
the same or greater amount depending on the tax bracket at the retail price of 
the specific watch involved, 

This specific problem of the small retail jewelers illustrates vividly the appli- 
eability of the conclusions of the Select Committee on Small Business in the 
United States Senate incorporated in their annual repert recently published.’ 
Rather than belabor the issues involved, we take the liberty of quoting in full 
this conclusion which expresses exactly our feelings as manufacturers of one 
of the key products sold and serviced by the typically small-business man—the 
retail jeweler. 

CONCLUSIONS 


“The events of the past year in the field of fair trade have been of grave 
concern to your committee. In particular, the Schwegmann decision and the 
ensuing price wars were viewed as matters of tremendous import to small 
business. Had the price wars continued, they could have done incalculable 
harm to countless small businesses. The memory of the early 1930's and the 
great numbers of small, independent concerns that were then lost to the economy 
directly as a result of similar price wars is still fresh. The possibility is strong 
that the damage to fair trade wrought by the Schwegmann decision might well 
precipitate similar business failures should our economy suffer a sudden reversal. 

“Business Week magazine summarized the situation in an article published 
in its June 16, 1951, issue. Noting the progress made by small retail merchants 
in the past decade and the factors contributing to that progress, Business Week 
said: 

“‘Fair trade has also been another major prop for the small, independent 
merchant during the past decade. This has been particularly true in the drug 
and jewelry businesses. Under the fair-trade umbrella, the small merheant has 
been protected from price cutting and provided with a heaithy mark-up. 

“The end of fair trade on a national scale now throws this advantage into 
reverse. How much it will hurt the small retailer remains to be seen. But it's 
sure to leave its mark.’ 

“Your committee is hopeful that the members of the business community will 
recognize their responsibilities in this situation and that they will realize the 
dangers inherent in loss-leader selling and cutthroat competition, that they will 
realize that such practices can result only in damaging the whole economy. It is 
not only the small independent merchant who suffers in a price war. The manu- 
facturer and the consumer also suffer. And the leaders of price-cutting cam- 
paigns should realize that injury to other segments of the retail trade cannot 
benefit them. Gains realized from loss-leader selling are short-lived. The prac- 
tice is a vicious one and defeats itself. No merchant, no matter how large, can 
afford to continue loss-leader selling indefinitely. He must engage in other prac- 
tices in order to recoup his losses. And such other practices of necessity re- 
quire that he sell other merchandise at high profits. The consumer must sooner 
or later discover the fallacy of the loss-leader selling technique, and then the 
retailer loses the good will of his customers and their patronage. The good 
a 2 

1S. Rept. No. 1068, 82d Cong., 2d sess., January 21 (legislative day, January 10), 1952 
pp. 225 and 226. 
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sense and recognition of their responsibilities should impel the overwhelming 
mass of the business community to the logic and wisdom of fair trade. 

“Your committee intends to keep a close watch on fair trade during the com- 
ing months. It will scrutinize closely the efforts of the business community to 
police itself. It will also be vitally interested in the progress of pending legisla- 
tion on fair trade. The advantages of fair trade are evident, and your committee 
will be awake to any opportunities in the legislative field that would renew the 
stability and security of small business. The Nation’s economic well-being de- 
pends to a large extent on the vitality of America’s small businesses. Threats of 
price wars must be eliminated if that vitality is to endure.” 

We urge this committee to consider the issue before it in the light of these 
facts. 

The Cuarrman. The first witness is Mr. Levy of Baltimore, Md. 
Please tell the stenographer your name and address and whom you 
represent. 


STATEMENT OF HERBERT LEVY, COUNSEL FOR MARYLAND PHAR- 
MACEUTICAL ASSOCIATION, INC., AND BALTIMORE RETAIL 
DRUGGISTS ASSOCIATION, INC., BALTIMORE, MD. 


Mr. Levy. My name is Herbert Levy. I practice law in Baltimore, 
Md. My business address is 430 Mathieson Building, Baltimore 2, 
Md. 

I appear here on behalf of the Maryland Pharmaceutical Associa- 
tion, Inc., and the Baltimore Retail Druggists Association, Inc. The 
membership of these organizations consists, for the most part, of small 
neighborhood retail dr uggists in the city of Baltimore and the State 
of Maryland. 

My situation is probably unique in the annals of official Washington, 
in that I am not receiving any compensation for my services in appear- 
ing before the congr essional committee in connection with the amend- 
ment of the Miller- Tydings Act, which is so important to my clients. 

The 4 HAIRMAN. What is so unique about that / 

Mr. Levy. Well, I did not know, Mr. Chairman. 

Mr. Bryson. We never know whether the counsel is receiving fees 
or not, but being lawyers ourselves we are in favor of liberal fees. 
| Laughter. | 

Mr. Levy. Thank you very much. My clients cannot afford to pay 
any fee. 

i have represented these two organizations for about 25 years and 
have received for my services very little compensation, because most 
of the members are close personal friends of mine and because I have 
a deep-rooted faith in legalized vertical resale-price maintenance of 
branded commodities (c ommonly known as fair trade) and sincerely 
believe that it is in the interest of the whole economy, that is to say, 
the consumer and the small-business man, and is one of the most 
powerful deterrents of monopoly at the retail level that has yet been 
devised. 

I have another close personal tie to the neighborhood druggists in 
Maryland in that for 14 years I was a partner of former United 
States Senator Millard Tydings who was always very enthusiastically 
supported by the neighborhood druggists in Baltimore and the State 
of Maryland. 

The Carman. I hope they supported him in the recent election. 

Mr. Levy. Well, there was one too many against him. That was a 
gentleman by the name of McCarthy, sir. 
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Mr. Bryson. It seems like I have read of him. 

Mr. Levy. What did you say, sir? 

Mr. Bryson. It seems like I noticed his name in the public print. 

Mr. Levy. I think you have, sir. 

Senator Tydings always said the corner drug store was the keystone 
of our democracy. He said that very frequently the fate of the Nation 
was decided in the corner drug store because it was there, like the old 
general store, with the cracker barrel and stove, where all the vital 
problems of the Nation—social, economic, and governmental—were 
debated. 

He also said that he thought from a political point of view the 
neighborhood druggist was more powerful than even the regular po- 
litical organizations and he did not know why more men in public life 
did not realize this. 

I first became interested in fair trade in 1936, when I was employed 
by the National Association of Retail Druggists to submit an amicus 
curiae brief in the Illinois and California Fair Trade Act cases, then 
pending before the Supreme Court of the United States. 

In the course of preparing this brief, I spent a month away from my 
oflice reading all the literature then available on the subject. 1 found 
little empirical basis for fair trade. The most effective and con- 
vincing support for it was the famous article of Mr. Justice Brandeis 
on Loss Leader Selling. 

At that time, the State fair-trade acts had been in operation for only 
a short period, 

As is well known, the Supreme Court unanimously upheld the valid- 
ity of the State fair-trade acts, under the Federal Constitution, in 
opinions written by Mr. Justice Sutherland. 

After these decisions had been rendered, the question was presented 
as to the best method of overcoming the obstacles to the effective oper- 
ation of the State fair-trade acts, arising by virtue of the provisions 
of the Sherman and Federal Trade Commission Acts. 

I was consulted by the National Association of Retail Druggists and 
suggested that, in view of the little practical experience in the opera- 
tion of the fair-trade laws, it would be better to have Federal legisla- 
tion which would enable the States to make the experiment without 
Federal interference, and at the same time defer any declaration of 
policy on the national level until the country knew whether fair trade, 
In operation, was in the best interests of the general economy. 

The enabling act approach, which I suggested, was adopted by the 
Congress in the Miller-Tydings Act, which was passed in 1937. 

This legislation met with some determined opposition, largely from 
those who were engaged in predatory price cutting, and there were a 
few Members of the Congress who were opposed to the legislation 
upon the ground that low prices were inevitably in the best interest of 
the consumer and the economy as a whole. 

Fair-trade acts are in effect in 45 States. Only three—Missouri, 
Texas, and Vermont—do not have them. 

All 45 State acts were passed with few or no dissenting votes in 
the State legislatures, in spite of venomous and bitter opposition by 
the predatory price-cutters and the press. 

The Cuarrman. You omitted the District of Columbia. The Dis- 
trict, of course, is not a State, but it is a large area and has no fair- 
trade law. 

Mr. Levy. No, sir. 
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The Cuamman. And if it was to have a fair-trade statute, that 
statute would have to be passed by Congress. 

Mr. Levy. By the Congress, and it would have to be by way of an 
amendment to the Sherman Act. 

The CuatrmMan. So that Congress has not passed or seen fit to pass 
fair-trade laws for the District of Columbia ¢ 

Mr. Levy. That is correct. 

And not a single act has been repealed, although in several States 
the predatory price cutters have had repealers introduced. 

Since the enactment of the Miller-Tydings Act, State experimen- 
tation has gone on, and I can say, without fear of contradiction, that 
fair trade has fully demonstrated itself to be in the interest of the 
general economy. ' 

In fact, it would seem that the time has almost arrived when a 
declaration of national policy on the subject would be in order. What 
is good for 45 States should be good for the Nation. 

In that connection, gentlemen, after the Schwegmann decision was 
rendered I prepared a draft of a Federal fair-trade act, a very simple 
amendment to the Sherman Act, and if you gentlemen are interested 
simply from an academic point of view, I will be very glad to furnish 
copies to the committee. 

The CuarrMan. We can insert it after your remarks. 

Mr. Levy. All right. 

The Cuamman. You feel that the approach by way of amendment 
to the Sherman Act is the proper approach ¢ 

Mr. Levy. The only approach, sir. 

The Cuairman. And you do not feel, do you, that an approach 
by way of amendment to the Federal Trade Commission Act is the 
proper approach ¢ 

Mr. Levy. I do not, sir. 

The CHarrmMan. You do not feel that it is proper for a fair-trade 
law to be passed which in effect says in its title “Amendment to the 
Federal Trade Commission Act” but in the body of the bill it is 
actually an amendment to the Sherman Act ? 

Mr. Levy. I think that is a mistake, sir. 

The CuatrmMan. Do you not think a mistake is an understatement ? 

Mr. Levy. Well, I think it might be fatal, sir. 

The Cuamman. Might be what? 

Mr. Levy. Might be fatal. 

The Cuairman. Do vou not think that other characteristics might 
be applied to such a device; that is, could it be characterized as a sub- 
terfuge ? 

Mr. Levy. I think so; yes, sir. That is my opinion, sir. 

The CuamrmMan. That type of approach is a subterfuge / 

Mr. Levy. It seems to me, sir, it was done for the purpose of cir- 
cumventing this committee, and I do not approve of that. 

Nevertheless, in order that it cannot be said that fair trade was not 
given every opportunity to demonstrate itself on the State level, I 
heartily support an enabling act which will adequately permit the 
experimentation to go on without Federal interference. 

After 14 years, during which it was believed that the Federal ob- 
stacles to suecessful experimentation in fair trade had been elimi- 
nated by the Miller-Tydings Act, the Supreme Court of the United 
States in the Schwegmann decision seriously impaired the effective- 
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ness of the State laws when it ruled that the cause of action against 
nonsigners of vertical resale price-maintenance agreements could not 
be availed of without violating the Federal antitrust laws. 

This was a great shock to proponents of fair trade, and most of us 
still feel that the reasoning of the dissenting opinion in the Schweg- 
mann case should have prevailed. 

As a coauthor, with Mr. Edward S. Rogers, of the Miller-Tydings 
Act, L ean say that the omission of any reference to the nonsigner 
was not an oversight. It was deliberate, because as legislation de- 
signed to make the State acts effective, it was thought, as the minority 
of the Supreme Court decided, that every provision of the State acts 
tending to implement fair trade would be given full effect. 

The legislation now before the Congress is directed toward over- 
coming the new obstacles to effective State experimentation raised by 
the Schwegmann and Wentling decisions. 

In the Wentling case (Sunbeam v. Wentling, 185 F. 2d 503 (1950), 
vacated and remanded 341 U.S. 944 (1950) ). decided by the Court 
of Appeals for the Third Circuit several months prior to the deci- 
sion of the Schwegmann case, a manufacturer sought to enjoin a 
Pennsylvania mail-order house from selling goods to purchasers in 
other States at less than minimum prices established under the State 
fair-trade law. 

Judge Goodrich decided that the Fair Trade Acts must be con- 
strued so as not to apply to interstate transactions. 

This decision pointed the way to destroying the effectiveness of 
State fair-trade laws by making it possible for mail-order houses to 
sell directly to consumers at less than the price stipulated in a fair- 
trade contract effective in the State of the purchaser to which the 
goods were shipped. 

What the legislation now before the Congress seeks to do is just 
what the Congress thought it was doing in 1937, when it enacted the 
Miller-Tydings Act—no more and no less—and what everyone else 
thought the Congress had done until the unfortunate and. as I 
see it, unsound Schwegemann and Wentling decisions were rendered. 

Accordingly, the only effective way to meet.this situation is to 
provide for injunctive relief when and under the same conditions and 
principles injunctive relief against threatened conduct which will 
cause loss or damage is granted by courts of equity, under the rules 
governing such proceedings, to be issued in any court of competent 
jurisdiction of the several States, or of the United States, having jur- 
isdiction over the parties. 

By this method, signers, as well as nonsigners, of vertical resale 
price maintenance agreements, can be effectively prevented from sell- 
ing fair-traded merchandise below the stipulated minimum resale 
price. 

Now, as to the impact of the experimentation in fair trade in the 
45 States on the general economy. 

As I see it, first and of foremost importance, is the effect of fair 
trade on the monopoly of retail distribution, 

The chains and other cut-raters have, in recent vears, created a 
serious problem in the enforcement of the Federal laws against mo- 
nopoly. There is no need to point out that, with their vast resources 
and the resultant purchasing power and ability to produce and sell 
direct and control the sources of their supply, these outlets have been 
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able to operate at a much lower margin of profit than their independ- 
ent competitors. But, as is well known, under a competitive system 
of free enterprise, sooner or later, if this trend continues, the inde- 
pendent distributor will be destroyed, and then monopoly will be 
able to establish prices at whatever level it may see fit. 

It is, therefore, a powerful deterrent of monopoly to keep the in- 
dependent businessman alive and in competition. 

he loss leader lures the customer into the store in the hope that 
he will be able to buy, not only the well-advertised merchandise of 
high quality, offered at less than cost, but other merchandise at sim- 
ilar bargain prices. 

The Cuarman. Mr. Levy, we had figures placed in the record yes- 
terday to the effect that during the operation of the Miller-Tydings 
Act the number of chain stores increased but that the volume of busi- 
ness done in the chain store had not increased and, in fact, had actually 
decreased during the time of the Miller-Tydings Act operation as 
against the times when the Miller-Tydings Act was not in operation. 
That sort of militates against your argument about monopoly. 

Mr. Levy. Well, it does not militate against it, because during the 
period which you refer to the Miller-Tydings Act was in operation, 
and therefore the independent retailer was enabled to compete against 
the chains and the large loss-leader sellers. 

What happens is that, by one device or another, the customer is 
usually dissuaded from purchasing the advertised brand for another 
private brand of the sellers and he is also sold other nonbranded 
merchandise at an exorbitant price. 

It is to prevent these sharp practices that fair trade was devised 
and it has prevented them, at least until the decision of the Supreme 
Court in the Schwegmann case. 

I cannot overemphasize the fact that, primarily, the State fair trade 
laws are a deterrent of monopoly. I cannot overemphasize the light 
way in which violation of the antitrust laws is treated by the monop- 
olists and their representatives. Ina recent investigation in Baltimore 
City, in which I took part, two of the most eminent members of the 
legal profession in this country stated, with reference to a corporation 
convicted of violating the Sherman Act, that the conviction was a 
“badge of honor” and an “accolade.” 

And yet, there is no criminal offense—not even murder, rape, or 
burglary—that has a more serious effect on every man, woman, and 
child in this country. 

Why do I say that deterrent of monopoly is the primary aim and 
_ objective of fair trade legislation, and that it is only incidentally that 

the small-business man and the consumer are protected ? 

The Cuarman. What was the nature of that investigation? Was 
that in connection with the fair trade laws? 

Mr. Levy. What did you say, sir? 

The CHarman. What was the nature of that Baltimore City in- 
vestigation? Was that in connection with fair trade laws? 

Mr. Levy. No. sir; it was not. 

The Cuamman. It had nothing to do with fair trade? 

Mr. Levy. No sir; it did not. 

The CHatrman. You are making a general observation about so- 
called monopolists ? 
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Mr. Levy. That was in connection with the transit company which 

yas convicted of violating the Sherman Act—the National City Lines. 

The Cuarrman. What relation would the characterization you make 
have on the — of argument here for or against fair trade? 

Mr. Levy. It just shows, if the Chairman please, the attitude of rep- 
resentatives of monopoly in this country that the public be damned, 
and violation of the Sherman Act is not a serious offense. 

The Cuamrman. You do not have to teach the members of this sub- 
committee on the study of monopoly power how large entities and 
great concentrations of power have flaunted the antitrust laws. We 
are aware of that. 

I was curious to know whether or not this investigation referred to 
the fair trade laws, 

Mr. Levy. No, sir; it did not. 

In the first place, the State fair-trade acts and the Miller-Tydings 
Act and the legislation now before the Congress specifically prohibit 
any kind of horizontal agreement; and in the second place, they apply 
only to commodities which are in free and open competition with 
commodities of the same general class produced by others. 

This means that manufacturers, wholesalers, and retailers cannot 
get together for the purpose of establishing prices. Only vertical 
resale price maintenance is permitted. 

Now in that connection I would like to make this observation: In 
my humble opinion the decision of the Supreme Court, the majority 
decision of the Supreme Court of the United States in the Schweg- 
mann case was a forced decision. It indicated very clearly that the 
majority of the Court was for one reason or another determined to 
make the Miller-Tydings Act ineffective in the experimentation by 
the States with their fair-trade laws, and that argument, or the prin- 
cipal argument which was made in the majority opinion by Mr, Jus- 
tice Douglas is the argument which seems to have been adopted by the 
lederal Trade Commission in its report to the Committee on Inter- 
state and Foreign Commerce, because it was there stated that actu- 
ally what happened is that there is horizontal price fixing among 
retailers. Now that is not at all correct, because the price is estab- 
lished from above by the manufacturer—by the owner of the trade- 
mark. The retailer has nothing to do with either the price that is 
established or with the enforcement of that price. 

Now, for example, in the 14 years that the Miller-Tydings Act has 
been on the books I have advised my two association clients, whom I 
am representing here today, that it was improper for them to take 
action to compel a manufacturer of a trade-marked article to enter 
into fair-trade contracts or to tell the manufacturer what price he 
shall establish, or to have anything to do with the enforcement of the 
fair-trade prices. 

The Cuamman. You do not believe that, do you, Mr. Levy, in the 
light of what happened in the West ? Did we not have testimony yes- 
terday from the officials of the Federal Trade Commission where the 
National Retail Druggists Association and the affiliate of that organi- 
zation in California coerced a certain manufacturer to fair-trade his 
article, and that it got so bad—TI use the word “bad” advisedly—that 
the manufacturer was compelled to purge himself at the instance of 
the druggists association to such an extent that he made a contribu- 
tion of $25,000 to the National Association of Retail Druggists in 
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the interests of fair-trade laws, to propagandize for fair-trade legis- 
lation ? 

Mr. Levy. That was probably, Mr. Chairman, before the National 
Association of Retail Druggists was indicted and convicted of violat- 
ing the Sherman Act. 

The Cuamman. Whether it was before or after, there has been evi- 
dence of coercion. And the Federal Trade. Commission in their con- 
clusions, and the Department of Justice in their conclusions revealed 
numerous cases of coercion by the retail associations, notably the 
National Association of Retail Druggists, on manufacturers to the 
end that the manufacturers are compelled to fair-trade their products. 

Mr. Levy. Mr. Chairman, I am quite certain that that situation 
does not exist in the State of Maryland, and I would be very much 
surprised if the National Association of Retail Druggists was en- 
gaged in those practices after it was indicted and convicted of the 
violation of the Sherman Act. 

The Coamman. What date was that ? 

Mr. Levy. I think that was in 1938, sir. It was quite early in the 
game. TI doubt very much whether they would run the risk of another 
prosecution. 

The Cuatmnan. I will have that case checked for the date. 

Mr. Levy. Yes, sir; I wish you would, sir. 

The Cuatrman. Lamsorry. I did not mean to interrupt your trend 
of thought. 

Mr. Levy. Now, as I say, the establishment of the price is a vol- 
untary act of the manufacturer: it is a price which is established by 
the manufacturer: the retailer has nothing to do with either the 
establishment of the price or with the manufacturer going on fair 
trade, and the retailer has nothing to do with the enforcement of 
fair-trade contracts. 

The Cuatrman. The last fine leveled against the National Retail 
Druggists Association was in 1947. 

Mr. Gotpsrern. It entered a plea of nolo contendere. 

*Mr. Levy. I think long before that, sir. 

The Cuatrman. The last case where they filed a plea of nolo con- 
tendere, I think, was in 1947. 

Mr. Levy. My recollection—I severed my connection with the Na- 
tional Association of Retail Druggists, I believe, in 1938, and I 
thought it was shortly after I severed my connection with it that this 
prosecution was instituted under the Sherman Act. 

The Cuatrman. This is what Mr. Dargavel, head of the National 
Association of Retail Druggists, or the directing head, said in the 
NARD Journal of February 19, 1951, a year ago. 

On numerous occasions in the past 5 years IT called on manufacturers to 
increase mark-ups to enable the druggists to cope with the spiral of overhead 
costs, and the arguments I submitted were based on the obvious situation. Quite 
a number of the companies responded with revised gross margins. Many more 
replied with arrogant silence, or they insisted it was unwise to increase prices 
for the reason that it would antagonize the consumers, 

Now I should say that is not quite squaring with your statement. 

Mr. Levy. I wish to say, sir, that I hold no brief for what Mr. 
Dargavel has done. If he made that statement, it was an improper 
statement, and if he did what he said he did, I think he is subject to 
another prosecution under the Sherman Act, because the Miller- 
Tydings Act very clearly provides that horizontal agreements are in 
violation of the law. 
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The Cuammnan. I think it would be well if the organizations that 
you represent would have some kind of a talk with Mr. Dargavel with 
regard to his actions as exemplified in the statement which he put into 
the Journal of the National Association of Retail Druggists. 

Mr. Levy. I wish to say, sir, back in 1938 I advised Mr. Dargavel 
very strongly that it would be a violation of the Sherman Act to have 
the retail organizations collectively take any active part in demanding 
that manufacturers go on fair trade, or to take any active part in what 
price the manufacturer establishes in the event he does go on fair trade. 

The Cuairman. We have asked Mr. Dargavel to testify before this 
committee, and he flatly refuses to appear. 

Mr. Levy. I think that is a serious mistake, sir, too, but I have no 
control over Mr. Dargavel, I assure you gentlemen. 

The Cuamman. Of course, we would have the right to subpena 
him. 

Mr. Levy. Yes, sir. 

The Cnatrman. But this subcommittee very zealously guards that 
right of subpena and we will not subpena any witness who does not 
wish to appear voluntarily in hearings of this kind. 

Mr. Levy. Now, as I pointed out, the State fair trade acts and the 
Miller-Tydings Act and the legislation now before the Congress, 
specifically prohibit any kind of horizontal agreement; and in the 
second place, they apply only to commodities which are in free and 
open competition with commodities in the same general class produced 
by others. 

This means that manufacturers, wholesalers, and retailers cannot 
get together for the purpose of establishing prices. Only vertical 
resale price maintenance is permitted. 

This means further that a manufacturer of a branded commodity 
dare not establish a price which will be unreasonable and which will put 
him out of competition with other manufacturers manufacturing 
commodities of the same character. 

The opponents of fair trade often say that fair trade penalizes the 
efficient distributor at the expense of the inefficient. But that argu- 
ment presupposes that the minimum resale price established by the 
manufacturer is the price at which the article can be sold by the least 
efficient distributor, whereas, the manufacturer who established such 
a price would, of course, price himself out of the market. 

‘air trade, in practice, has resulted in bringing the customer into 
the store of the small-business man, where he can purchase the fair- 
traded merchandise at a reasonable price, usually not sufficient to 
give a substantial profit to the distributor, and the storekeeper is 
thereby enabled to sell the customer other merchandise, not fair- 
traded, at a larger margin of profit. 

The neighborhood druggist, with whose business I am most famil- 
iar, does not earn a livelihood on his fair-traded items. While it is 
true that they comprise a large part of the items in his store, he 
prefers to sell the customer unbranded merchandise, in which his 
profit is greater. But he can’t sell any merchandise, unless he can 
get the customer to come into his store, and the fact that the fair- 
traded items cannot be purchased elsewhere at a lower price has the 
effect of enabling him to held on to his customers. 

For example, if 100 nationally advertised aspirin tablets are fair- 
traded at 59 cents, while he will not try to switch the customer from 
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that product to his own brand of aspirin, he will prefer to sell his 
own brand at 19 cents, because he has a greater margin of profit. 
And there is a possibility that he may be able to sell the customer 
some other unbranded merchandise, on which he has an adequate 
margin of profit. 

The Carman. Is the 19-cent aspirin just as good as the 59-cent 
aspirin ? 

Mr. Levy. Iam coming to that in just a moment. 

The Cuarrman. The point I am trying to get at—if the unbranded 
aspirin is 19 cents and the branded aspirin, advertised and branded, 
is 59 cents as result of fair trade, then what is happening to the 
consumer ? 

Mr. Levy. I want to point that out in the next paragraph of my 
statement. I think that will answer the chairman’s question. 

This does not mean that the nationally advertised brand is sold at 
at excessive price. Just as we usually have more confidence in a 
medical specialist, when we have a complaint in his field of specializa- 
tion, so many of us prefer to buy the nationally advertised merchan- 
dise, a large part of the cost of which to the manufacturer is made up 
of promotion expense. A nationally advertised brand of aspirin has 
been produced by a specialist in the manufacture of aspirin, and we 
are willing to pay more for it because of the added protection we feel 
we have in buying the product of a specialist. Moreover, as in the 
case of aspirin, the nationally advertised product (although it is true, 
that aspirin is aspirin) is of a superior quality. For example, nation- 
ally advertised aspirin, when used as a gargle, will rapidly dissolve in 
hot water, whereas the private brand aspirin sold by your neighbor- 
hood druggist will not. 

The Cuarrman. Mr. Levy, must not both products, branded and 
unbranded, satisfy the Pure Food and Drug Administration regula- 
tions? 

Mr. Levy. Yes, sir. 

The CHarrman. And pharmaceutical codes and so forth? 

Mr. Levy. Yes, sir, but there is more likelihood that a specialist in 
the manufacture of aspirin will make an aspirin that will be free from 
any deleterious substance than a nonspecialist. 

Moreover, the margin of profit on fair-traded merchandise takes 
into consideration, in part at least, the additional service that the cus- 
tomer receives from the neighborhood druggist, which he does not 
get from the cut-rater, such as credit, 24 hours service, and delivery. 

With all these advantages in dealing with your neighborhood drug- 
gist, the customer will be reluctant to come into the store if he knows 
that he can get a nationally advertised product for less than a fair 
price at some other store. 

It is clear, therefore, that the survival of the neighborhood druggist 
depends on his ability to hold his customers and not have them lured 
away by the offer of nationally advertised merchandise at less than 
the prevailing price therefor and at less than cost, or cost and a reason- 
able profit. 

Nor is the consumer prejudiced, because a survey of the drug in- 
dustry has shown that the prices of fair-traded items have increased 
considerably less in the last 14 years than the prices of non-fair-traded 
items. 

Under OPA, which was created to protect the consumer—and it 
cannot be denied that its price provisions allowed no more than a 
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reasonable minimum profit at best—during the period from 1939 to 
1947, the prices on fair-traded drugs and toiletries increased only 
3.1 percent, as compared with food, up 103.7 percent; apparel, up 
85.1 percent; house furnishings up 81.5 percent; rent, up 4.7 percent ; 
fuel, ice and electricity, up 20.7 percent; and miscellaneous items, up 
38.5 percent. 

It is evident from these figures that fair-traded products purchased 
in the drug store not only advanced less in price to the consumer, but 
he was supplied with merchandise of high quality; while mark-ups 
on non-fair-traded items shot up out of reason, and products of in- 
ferior quality were not infrequently substituted. 

I was amazed, gentlemen, to read in the Wall Street Journal of 
yesterday that story on the testimony of Attorney General Morison, 
the head of the Anti-Trust Division—the reckless statement that he 
made to the effect that fair trade in practice has resulted in all similar 
fair-traded items being sold at retail at the same price. 

I felt sure that was not correct. So as soon as I read the article 
I called up one of the active members of the Maryland Pharmaceutical 
Association and the Baltimore Retail Druggists Association, and I 
asked him to give me the fair-trade prices of aspirin, the nationally 
advertised and most eagerly sought brands of aspirin, toothpaste, 
shaving cream, tonics, liquid shampoo, deodorants, and hand lotions. 
And I would like to file as an exhibit the prices on these articles. 

List of prices of articles fair traded 





Aspirin : Liquid shampoo—Continued 
100 Bayer___.._-_.._.--... $0. 59 | ae, 
ee ne ease Fae . 54 ee ae 
100-St. Joseph.._........... . 49 Conte Castille__-___ Jn. i 
2 ea . 39 Paceers............. seaside anh, iG. a 
Toothpaste : Watkins Coconut Oil___._-_ _. 48 
Sa 47 Richard Hudnut___-_-_---.. 1.00 
8 ee eee 47 Wildroot__________ i 
Ee ae ee . 47 eee 6... .8 
MAS. i rodcnichinnscnaen oe 
ES OR EI __. Ae ae! |G 
SI ih ects cco keenal tgsinienslon -47 | Deoderants: 
NS OI One TEA . 53 | ES ee es ae . 59 
0 OSS ee eee . 69 (| Ee a aa sci . 63 
NSS ie eee om 47 EE Pea ene ae 59 
Pebammo nihtecieaiiocmpa.” | ae a EE eae . 39 
Shaving cream: ESSE a eae ee oe 48 
Colgate itp uiinalebaniipaaatheni .53 a 1. 00 
Barbasol pach aah site talanialon dl . 39 eS eee 49 
Palmolive Se siiaeaeee readin 53 sain EO ee 59 
ES ee 40 SS ee eee .48 
Mollé______- wkemitnecmine Tigi | EE Sere ae eee . 389 
Noxzema - Panchen: ae Five-day pads__...________ . 59 
Mennen Eee Cee ae en . 53 | RR a 259 
Gillette See OD SEES Yes . 48 ot . a a al aaa 0 
Williams - ibiciagetengebeinieer, ae a BEES aa . 60 
Hair tonics: a ae cele qactiehil tes 49 
Sg ee a een Te . 59 
a eee od | aes 
Vitalis__- ane : 49 | aaa ii ao: «i 
Vaseline .47 | Hand lotions: 
Jeris pode eubanens : 49 | Ee ao a ee .49 
Lucky Tiger- rn ae .45 Menen Balm.......<1..+... .45 
Liquid shampoo: Cashmere Bouquet ___--___ 48 
i Ee 49 Frostilla___....._._- abs 47 
Sees ee : ; . 60 Jergens Lotion __- > .49 
ES si AS ol hiatal .49 


nee ia” “ai a 
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A comparison of prices set forth in preceding table with prices in the District of 
Columbia, a non-fair-trade area 





Preced-) District Preced-) District 
ing of Col- ing | of Col- 
table | umbia | table | umbia 
Aspirin: || Liquid sham poo—Continued 
100 Bayer... .__. $0. 59 $0.46 | Krem| $0. 59 $0. 47 
100 Squibb ; 54 47 Laco. - 43 | 39 
100 St. Joseph... . 49 43 Conte Castille 49 33 
100 APC Co_. 39 Packers - 48 13 
Toothpaste: Watkins Coconut. ..._- 48 39 
Colgate __- .47 33 Richard Hudnut 1. 00 .79 
are 47 33 |! Wildroot 5 48 44 
Pepsodent 17 Bo) Woodbury’s 13 29 
Phillips. ..._. 39 .27 een a7 43 
Squibb. P 17 39 Fiteh 59 i7 
Lyons i7 33 Deodorants 
Ammident.___. “ 53 47 Veto 59 53 
Clordent ‘ ‘ 69 | 3 Arrid . 63 47 
Afco } 47 | 39 Fresh BS!) . 43 
Pebammo : ¥ 19 | 39 | Sanite : . 39 3s 
Shaving cream: Chad F . 43 iy 
Colgate : 8] 27 Coty 1.00 
Barbasol........ .39 2 Hush____- 49 . 43 
Palmolive. _ . 53 41 Mum . 59 . 39 
Burmashave ee 40 . 33 Odorono__-- : .48 . 37 
Molhé_ ? Z 13 37 Barz .39 33 
Noxzema_ ‘ o) {7 Five-day pads . 59 47 
Mennen.. o 53 .43 Ydoro . 59 . 43 
Gillette .43 ae Zipp ; . 50 . 47 
_ . aes 47 37 Stoppette . 60 47 
Hair tonics: Dyrad 49 37 
Wildroot.__. .48 x * Mennens , . 59 | 41 
Krem! 57 43 Amolin . 59 47 
Vitalis ’ 49 3 Heed 7 . 59 47 
Vaseline ; 47 39 || Hand lotions 
Jeris 7 49 1) Hinds 44 . 39 
Lucky Tiger 48 .39 Italian Balm 45 37 
Liquid shampoo: Cashmere Bouquet 43 37 
Admiration .49 43 Frostilla 47 43 
Breck ; HO 53 |! Jergens Lotion 19 31 
ae is : Trushay 49 33 
Drene_ . 57 | AT Pacquin 49 39 


Source: Standard Drug Co., Washington, D.C. 


Now, for example, Bayer’s aspirin, a hundred Bayer’s aspirin ts 
fair-traded at 59 cents. A hundred Squibb aspirin, as widely ad- 
vertised as Bayer’s, is fair-traded at 54 cents. A hundred St. Joseph’s 
aspirin is fair-traded at 49 cents. A hundred APC Co. aspirin is fair- 
traded at 39 cents. 

And for the first time in my life, during the Christmas holidays, 
my wife took me into Macy’s and I went into their famous drug de- 
partment and asked for Bayer’s aspirin. They said, “You don’t 
want to buy Bayer’s, that is 59 cents a hundred. We can sell vou 
our aspirin for 9 cents.” 

Well, I bought a bottle of their aspirin for 9 cents, but having 
used it, Lam back on Bayer’s again. 

The CHarrmMan. I gather from that in fair-traded articles like 
aspirin there is competition, 

Mr. Levy. Yes, sir, there is competition among manufacturers. 

You take the leading brands of toothpaste—Colgate is fair-traded 
at 47 cents, Ipana at 47 cents, Pepsodent at 47 cents, Phillips at 59 
cents, Squibb at 47 cents, Lyons at 47 cents, Ammident at 53 cents, 
Clorodent at 69 cents, Afeo at 47 cents, and Pebanmo at 49 cents. 

The Crairman. Most of the well-known brands are 47 cents. 

Mr. Levy. No, sir; I wouldn’t say that, sir, because Phillips, a very 
well-known brand, sells at 39 cents. 
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Mr. Goutpstrin. Is the tube the same size and same weight? 

Mr. Levy. I understand it is, sir. 

Mr. Bryson. Do you suppose it is just accidental that all that group 
was 47 cents? 

Mr. Levy. You mean accidental that so many of the manufacturers 
have fair-traded tooth paste at 47 cents ¢ 

Mr. Bryson. Yes. 

Mr. Levy. Well, it is no more accidental, sir, than the fact that 
the price of steel throughout the country, as sold by the steel pro- 
ducers, isthe same. The price fluctuates up or down as the major steel 
companies establish their prices. And it is natural, it seems to me, 
and a part of our competitive scheme that the manufacturer will try 
to meet the price of his competitor. 

Sut what I am pointing out is that if a customer goes into a drug 
store and wants a toothpaste he can get a toothpaste which is just 
as good as the 47-cent toothpaste for 39 cents, or he can get a tooth- 
paste which is probably no better than the 47-cent toothpaste and he 
could pay 53 cents to 69 cents for it. 

Now, with respect to shaving cream 

The Cyamman. Just a minute. Most of those brands that you 
mentioned were retailed at 47 cents. Now, the one that was not, for 
example—Clorodent, is it ¢ 

Mr. Levy. Clorodent. 

The Cuaimrman. Clorodent, as I recall the advertising, has chloro- 
phyll, which is a deodorant, in the formula, 

Mr. Levy. Yes, sir. 

The Crarrman. I think it isa deodorant. And Ammident has some 
ammonia preparation which prevents teeth decay. 

Now, it may be that the inclusion of those different ingredients might 
have affected the price. 

Mr. Levy. That may very well be, sir, but I do not think there is any 
substantial difference, for example, between Phillips toothpaste and 
Pepsodent toothpaste, but Phillips sells at 59 cents and Pepsodent 
at 47 cents. 

The Cuatrman. How many of those you mentioned sells at 47? 

Mr. Levy. Six out of 10 sold at 47. 

Now, there is even a wider variation among the shaving creams. 
Colgate sells at 53 cents, Barbasol at 39 cents, Palmolive at 55 cents, 
Burmashave at 40 cents, Mollé at 43 cents. Noxzema at 59 cents, Men- 
nen at 53 cents, Gillette at 45 cents, and Williams at 47 cents. 

Now, with respect to hair tonies: Wildroot is fair-traded at 48 cents, 
Kreml at 57 cents, Vitalis at 49 cents, Vaseline at 47 cents, Jeris at 
49 cents, Lucky Tiger at 48 cents. 

Now, liquid shampoos: Admiration is fair-traded at 49 cents, Breck 
at 60 cents, Wonder at 48 cents, Drene at 57 cents, Kreml] at 59 cents, 
Laco at 45 cents, Conte Castille at 49 cents, Packers at 48 cents, Wat- 
kins Coconut Oil at 48 cents, Richard Hudnut at $1, Wildroot at 48 
cents, Woodbury’s at 43 cents, Halo at 57 cents, Fitch at 59 cents. 

Mr. Bryson. Is Glover’s Mange Cure listed there? 

Mr. Levy. I am a little hard of hearing, sir. Would vou repeat 
that, sir? ; 

Mr. Bryson. I believe it is Glover’s. 

Mr. Levy. I do not see that here. 
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Mr. Bryson. I think it is designed to get mange off of dogs, but it is 
mighty good for humans, too. 

Mr. Levy. Now, deodorants: Veto is fair-traded at 59 cents, Arrid 
at 63 cents, Fresh at 59 cents, Sanite at 39 cents, Chad at 43 cents, 
Coty at $1, Hush at 49 cents, Mum at 59 cents, Odorono at 48 cents, 
Barz at 39 cents, Five-day pads at 59 cents, Ydoro at 59 cents, Zipp 
at 50 cents, Stoppette at 60 cents, Dryad at 49 cents, Mennen’s at 59 
cents, Amolin at 59 cents, Heed at 59 cents. 

Hand lotions: Hinds is fair-traded at 49 cents, Italian Balm at 45 
cents, Cashmere Bouquet at 43 cents, Frostilla at 47 cents, Jergens 
Lotion at 49 cents, Trushay at 49 cents, and Pacquin at 49 cents. 

Now, in view of that, gentlemen, it seems to me that there is abso- 
lutely no justification for the statement alleged to have been made by 
Mr. Morison yesterday answering the argument that the consumer 
simply can buy another product which is not fair-traded if he does 
not like the price of a fair-traded item, that all brands of one product 
tend to the fair-traded at the same price. That disproves his con- 
tention. 

The CHarrman. It might be interesting, if you could find time to 
do so, to put a comparison of the retail prices of those articles that 
you mentioned which obtain in your State with the same articles in 
the District of Columbia. 

Mr. Levy. I might do that. 

The Cuatrman. I would appreciate it if you could do that. 

Mr. Levy. Yes. 

It is evident from these figures that fair-traded products purchased 
in the drug store not only advanced less in price to the consumer, but 
he was supplied with merchandise of high quality, while mark-ups on 
non-fair-traded items shot up out of reason, and products of inferior 
quality were not infrequently substituted. 

The inefficient dist rilinloe cannot long survive with or without fair 
trade; but the small, independent, eflicient distributor, under fair 
trade, will be able to survive and earn a fair livelihood, without any 
prejudice whatsoever to the consumer. In fact, with the additional 
service he gives, for which the consumer pays very little, the con- 
sumer is much better off purchasing from the small-business man, 
particularly from the long-range point of view, because with a mo- 
nopoly of distribution the seller has it in his power, and will exer- 
cise that power, to set the price at whatever level he may see fit without 
fear of competition. 

As I have previously stated, the legislation before the Congress is 
designed only to continue the experiment in fair trade on the State 
level without interference by the Federal Government. While fair 
trade has demonstrated that it will work, that it deters monopoly, that 
it is of inestimable value to the small-business man and the consumer, 
it is not necessary for the Congress at this time to declare a national 
policy in support of vertical resale-price maintenance of branded com- 
modities. All we ask is that the Congress permit the experiment to 
be continued, without interference—as it thought it was doing when 
it passed the Miller-Tydings Act—and we hope and believe that it will 
not be long before vertical resale-price maintenance of branded com- 
modities will be legalized throughout the land as a matter of funda- 
mental national as well as State economic policy. 
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Now, with respect to the specific type of legislation, I told the Sub- 
committee on Fair Trade of the Interstate and Foreign Commerce 
Committee last week when I appeared before it that I thought that 
the McGuire bill was certainly an example of the most slipshod legis- 
lative draftsmanship that I had ever seen. 

I pointed out to that subcommittee that in my opinion there were 
four specific objections to the MeGuire bill as it is now written. 

The first is that it amends the Federal Trade Commission Act 
instead of amending the Sherman Act. And my objection to that 
is this, gentlemen: That we have already on the statute book the 
Miller-Tydings amendment to section 1 of the Sherman Act. Now, 
if we amend the Federal Trade Commission Act, we will have two 
sections of the law covering the same subject matter, which certainly 
is very bad legislative draftsmanship. 

Secondly, it seems to me that the McGuire bill leaves much to be 
desired in clarity. 

Thirdly, I do not think the MeGuire bill adequately takes care of 
eliminating the obstacles raised by the Wentling decision. 

And fourth, the McGuire bill does something which is absolutely 
asinine—it imposes a criminal penalty for violations of fair trade 
acts, whereas the purpose of the Fair Trade Act is to leave the whole 
business of vertical resale price maintenance of branded commodities 
in the hands of the manufacturer without any governmental inter- 
ference. 

Now, I also told the Interstate Commerce Committee, because of the 
apparent inability of the American Fair Trade Council and the Na- 
tional Association of Retail Druggists to get together on a bill which 
will adequately correct the obstacles which have been raised by the 
Schwegmann and Wentling decisions, I arranged a meeting in New 
York about 2 weeks ago with five lawyers whom I consider the top 
legal brains in the fair trade field in this country. And we prepared 
a bill which we hope would be ering 9 as a compromise by the 
American Fair Trade Council and the National Association of Retail 
Druggists. 

I have here a copy of that bill I would like to file as an exhibit. 

The CHairMan. You have that right. 

Mr. Levy. That bill, gentlemen, is practically the same as the Keogh 
bill which is before this subcommittee. The only difference is in sub- 
paragraph (d) which attempts to overcome the obstacles raised by the 
Wentling decision. 

Now, in paragraph (d) of the Keogh bill provision is made for an 
action for damages in the event of a violation of the established fair 
trade price. Well, this panel of lawyers who prepared this compro- 
mise bill felt that it was unwise to put that provision in paragr: aph 
(d). We felt that using the language as paragraph (d) does, of section 
16 of the Clayton Act with respect to injunctive relief was all that 
would be required, and section 16 of the Clayton Act has been on the 
statute books for 37 years. 

Bearing in mind that the chairman of this committee pointed out 
to me recently that every word in the antitrust laws was a word of 
art, it seemed to me that the safe course to pursue was to follow the 
words of art which have been on the statute books for 37 years and 
whose meaning is well known. 
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I cannot too strongly condemn the McGuire bill as it is written at 
present., As between the McGuire bill and the Keogh bill, I would, of 
course, prefer the Keogh bill, because, as I say, there is no substantial 
difference between the Keogh bill and the compromise bill which was 
prepared by this panel of five lawyers. 

Mr. Bryson. There were five lawyers in your group that proposed 
this bill? 

Mr. Levy. Yes, sir. 

Mr. Bryson. It seems like I heard there were 21 lawyers. 

Mr. Levy. That was another group of lawyers. It took only 2 
lawyers to prepare the Miller-Tydings Act, and that was done in half 
an hour, but apparently there have been 47 lawyers working on 
amendment of the Miller-Tydings Act, and they do not seem to have 
gotten together yet. 

But I think it is quite interesting—I am excluding myself—that five 
of the top legal experts in the fair-trade field within three-quarters 
of an hour agreed upon a bill, a copy of which I intend to submit to 
this committee as an exhibit. 

The Cuamman. And your version, I imagine, is one that takes care 
of the objections of the Supreme Court in the Schwegmann case so 
that a nonsigner would be bound ? 

Mr. Levy. Yes. sir. 

The Cuarran. And it also takes care of the mail-order houses so 
as they would be precluded from shipping from a non-fair-trade State 
into a fair-trade State ¢ 

Mr. Levy. Yes, sir. 

The Carman. And it provides for cease and desist orders, I 
imagine, and injunction ¢ 

Mr. Levy. No, sir: it does not provide for cease and desist orders. 
It does not provide for any governmental regulation or supervision. It 
provides for injunction. 

The CHarrMan. Injunction / 

Mr. Levy. Yes, sir. 

The Ciaran. I think that is a very logical approach. 

Mr. Levy. Yes, sir. 

The Ciaran. Very logical. 

Mr. Levy. We thought so. The only difference between this and 
the Keogh bill, as I say, is that the Keogh bill provides for action for 
damages under paragraph (d) and we felt that it was safer to stick 
to the language of section 16 of the Clavton Act and not to embark 
on anything new which might create further litigation. 

Mr. Bryson. Your bill would put us back where we thought we were 
before the Schwegmann decision ¢ 

Mr. Levy. That is quite correct, sir, quite correct. 

Shall I just file these / 

The CnairmmMan. Yes, file those. 

(The bills referred to appear at the end of the day’s testimony.) 

Phe Ciamman. Mr. Rogers wants to address some questions to 
you. 

Mr. Rogers. In your statement, Mr. Levy, on page 2 you say: 


All 45 State acts were passed with few or no dissenting votes in the State 
legislatures, in spite of venomous and bitter opposition by the predatory price 
cutters and the press. 
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Mr. Levy. Yes. 

Mr. Rogers. By the press. did you mean the daily newspapers and 
magazines ¢ 

Mr. Levy. I meant the daily newspapers, sir, and it is not difficult 
to understand why the daily newspapers have consistently opposed 
fair trade. The National Retail Dry Goods Association and Macy’s 
were the principal opponents of the State fair trade acts and of the 
Miller-Tydings Act. They are the chief source of advertising reve- 
nue of the daily metropolitan newspapers. And while those in the 
editorial hierarchy of the newspapers usually disavow that their edi- 
torial policy is influenced by their advertising revenues, it certainly 
has been influenced at least in Maryland, It certainly has influenced 
the Sun papers, because the Sun papers were viciously opposed to 
fair trade in any form and garbled all the news reports about it, and 
distorted all the arguments, and refused to even print the arguments 
in favor of fair trade. 

Mr. Rogers. And that is the reason that you think that the press 
arrives at an opposition to this form of legislation ¢ 

Mr. Levy. Yes, sir: that is the only reason that T can assign. 

Mr. Rogers. Would the fact that some of these national brand 
articles advertised extensively in the magazines and in the news- 
papers—according to vour theory, influence the press ¢ 

Mr. Levy. As T understand it, sir, the revenues from the local de- 
partment stores represent a very much greater part of the total reve- 
nues, ‘That is m the case of the metropolitan newspapers, at least. 

Mr. Rogers. Now, Mr. Levy, vou made reference to the item you 
saw in the Wall Street Journal concerning the statement made by Mr. 
Morison before this committee. 

Mr. Levy. Yes, sir. 

Mr. Rogers. And vou pointed out you felt part of that was inae 
curate because of the facts that vou brought out. 

Mr. Levy. Yes, sir. 

Mr. Rogers. Now, on page 16 of Mr. Morison’s statement, he mack 
this statement: 

An officer of a large retail establishinent said recently, “Stores compete with 
each other only on personnel. They buy at approximately the same price, sell at 
approximately the same price. The only thing that makes them different is 
people.” 

And he quotes Kenneth Richards, the vice president and treasurer 
of the Abraham & Straus Co. as quoted in Business Week of Decem- 
ber 1, 1951, 

Now, have vou any comments to make as to the accuracy or inaccu- 
racy of that statement / 

Mr. Levy. Well, I think it is thoroughly inaccurate, sir, because 
without fair trade and with encouragement of the loss-leader seller 
to ply his trade, there is a real encouragement to the customer to come 
into the store where he can buy the nationally advertised product ut 
less than the prevailing price. 

And then Mr. Morison goes on to say— 

Since there is no competition pricewise between retailers. 


And as I have pointed out, while there may not be any competition 
pricewise between retailers of a particular brand of trade-marked 
commodity, but that does not mean that the customer cannot select a 
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brand which costs less or a private brand which ordinarily costs con- 
siderably less and which the retailer would prefer to sell. 

Mr. Rocers. Well, even on the question of “they buy at approxi- 
mately the same price,” have you ever made any studies on that ? 

Mr. Levy. I think as a result of the Robinson-Patman Act that is 
probably true, that the retailer cannot buy at a different price than 
other retailers unless he buys in such quantities that there is an actual 
savings to the manufacturer as a result of the quantity sale. 

Mr. Rocers. Have you made any study as to what percentage of 
discount the retailer may get if he buys in large quantites as compared 
with the independent merchants ? 

Mr. Levy. No, sir, I haven’t, but I don’t think it can be a very great 
variation because the Federal Trade Commission and the courts have 
held the sellers down strictly to the actual savings resulting from 
the quantity sales. 

Mr. Rocers. That is all. 

Mr. Levy. There is another point of interest, I think, that I ought 
to call to the subcommittee’s attention, 

I had a long discussion with Mr. George Haddock, who, I was told, 
was the fair-trade expert of the Antitrust Division of the Department 
of Justice. I was discussing fair trade with him, and he indignantly 
denied the published reports that the Department of Justice had said 
that the refusal of a seller to sell unless the purchaser would sign a 
fair-trade contract was a violation of the antitrust laws. On the con- 
trary, Mr. Haddock said that the Department of Justice did not con- 
sider that a violation of the antitrust laws, 

He also indignantly denied the reports in the trade press that the 
Antitrust Division had said that the legend device would be in viola- 
tion of the antitrust laws. 

Now, the legend device is a device whereby the manufacturer puts 
a legend on his invoice to the effect that the goods sold are subject 
to the fair-trade prices. He said that on the contrary the Depart- 
ment of Justice did not consider that to be a violation of the anti- 
trust laws. 

Ile then asked me what he thought was the $64 question. He 
said, “If the legend device is all right and if a manufacturer can 
refuse to sell unless the purchaser will sign a fair-trade contract, 
what do we need any more legislation for?” 

Well, I think I answered his 364 question to his satisfaction. At 
least, I got no argument about it when I said that if a commodity 
was fair traded at, say, a dollar, that did not mean that the retailer 
couldn’t sell it for a dollar and a half. So that if a notorious loss- 
leader seller, say Macy’s, wanted to use that particular item as a loss 
leader, he could go to the corner druggist and buy up that fair-trade 
item for which the price of a dollar was established at a dollar and 
a half and then he could sell it for 50 cents. But when you came 
into the store they would be out of it or they would try to sell you 
some other product of their own. 

I believe that satisfactorily answered Mr. Haddock’s question as 
to whether legislation was needed to take care of the situation. 

The Cuarrman. Mr. Levy, just for the record, I will state that 
we have asked the National Retail Dry Goods Association to appear 
here to testify. Apparently there is division of views or cleavage, 
among its members. Some favor legislation of the character of 
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the bills before us, some oppose. So we were driven to the extreme 
of asking both sides to appear here and give their individual views. 
We couldn’t get the concerted viewpoint of the National Retail Dry 
Goods Association. 

Along this line, we understand that the American Retail Federation 
has conducted a poll among its members on this question. We have 
asked the director of the American Retail Federation to give us the 
results of a poll of their members so that we could have the information 
in the record, 

AMERICAN RETAIL FEDERATION, 
Washington, D. C. February 29, 1952. 
Hon. EMANUEL CELLER, 


Chairman, House of Representatives, 
Committee on the Judiciary, Washington, D. C. 

Dear Mr. CELLER: Your letter of February 9 addressed to the American Re- 
tail Federation arrived in this office on February 12 during my absence from 
Washington. 

In regard to the opinion poll on the subject of fair trade among the member- 
ship of the American Retail Federation, this poll has not been completed and, 
therefore, it is with regret that I must advise you that the results are not yet 
available. 

With all good wishes. 

Sincerely, 
ROWLAND JONES, Jr. 

Mr. Levy. I am very glad to hear there is a cleavage of opinion 
among the members of the National Retail Dry Goods Association, 
because they were unanimously opposed to fair trade in 1937. They 
must have found out during these 14 years it was not as bad as they 
thought, at least some of them. 

The CuatrmMan. Some of them. 

Mr. Goupsrerx. Mr. Chairman ? 

rt ‘ 4 ° 

Che CHarrmMan. Yes, sir. 

Mr. Goupstern. I realize the hour is getting late and we have two 
other witnesses, but I would like to ask a few questions briefly of 
Mr. Levy. 

The CHatrman. Yes. 

Mr. Goipsrein. Mr. Levy, in your prepared statement you talk 
about loss-leader selling. Is it not the fact that in 51 States there 
are statutes which prevent selling at a loss in addition to fair-trade 
acts ¢ 

Mr. Levy. Well, there are what are generally known as sales- 

= : 
below-cost laws, and I have always been opposed to them because it is 
almost impossible to enforce those laws because of the difficulty of 
defining cost. 

The Cuarrman. I think it would be well at this point to put the 
names of those States in the record that have those below-cost 
statutes. 

(The list appears at p. 358.) . 

Mr. Levy. I do not know how many States have it. I know there 
is such a law in Maryland, but it is not enforced, and it is dead letter. 
It has never been enforced because of the difliculty of enforcing it. 

Mr. Goutpsrern. Mr. Levy, in the Keogh bill there is talk of a stipu- 
lated as well as a minimum price. By a stipulated price do vou 
understand that in certain States the fair-trade law reads in such 
a Way that a maximum price may be established as well as a minimum 
price ¢ 
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Mr. Levy. Mr. Goldstein, there seems to be some misapprehension 
about that among lawvers. It is true that in one section of the older 
tvpe of State fair-trade laws it would indicate that there was a stipu- 
lated rather than a minimum price provided for. But when you 
read the statute as a whole, if you read the provision for the enforce- 
ment of the contract, vou will see that it was clearly intended to apply 
only to minimum prices and not to stipulated prices. 

Mr. Goupstr:x. In your statement you indicate that one of the 
arguments of the opponents of fair trade is that it penalizes the 
efficient distributor at the expense of the inefficient. At this point 
I should like to place in the record an article written by J. O. Peck- 
ham, who is vice president of the A. C. Nielsen Co., written in August 
1950, and appearing in the NARD Journal. 

(The article referred to follows :) 


Drvuceists Must MrerRcHANDISE TO SURVIVE 


(By J. O. Peckham, vice president of A. ©. Nielsen Co.) 


I'd like to introduce my subject by calling your attention to the trend of 
retail drug-store sales since 1939 and the extent to which this trend has been 
matched or bettered by other types of retail outlets that compete with retail 
drug store for the consumer's dollar, because I believe this analysis will indicate 
the need for better and more effective merchandising of products sold through 
the retail drug store. 

Once we have established the need for better merchandising in the retail 
drug store, we will next make a survey of the drug-store plant—its store fixtures, 
prescription department, extent of departmentalization, ete., in order to determine 
the degree to which drug stores today are in a position to compete for the trade 
of Mr. and Mrs. Consumer. This analysis will in itself lead to some suggestions 
along the lines of better merchandising and will set the stage for additional 
thoughts along this line which will conclude our observations on this subject. 

Let's first look at the drug-store sales trends from 1939 through 1949. (Please 
examine chart I—Retail Drug-Store Sales Trends.) This is a picture of drug- 
store cash-register sales, 1989-49. During the most recent year, sales totaled 
$3.653,000,000—about the same volume as 1948 and 1947. There is some chance 
that these figures may be revised somewhat as data from the recently completed 
census of business become available, but the figures you see here are the ones 
developed by A. C. Nielsen Co. and correspond very closely with other published 
information on this subject. 

If we go back to 1989 we see that drug-store sales amounted to only $1,562,- 
000,000—represented by the height of this first bar—which leads us into a com- 
parison with the 1949 sales volume of $3.6 billion. Drug-store sales in 1949 
were, therefore, almost 214 times greater than prewar 195%—truly an outstanding 
sales record and one which speaks well for the retail drug industry. 

In view of this excellent progress, one might naturally raise the question re- 
garding the need for better merchandising on the part of the retail drug store. 
This is a very good question and, in order to consider it properly, let’s compare 
these figures for the retail drug store with those for other types of retail outlets 
becuuse, as we've indicated earlier, the drug store actually competes with all 
of these retailers for its share of the money the consumer has to spend. 

As compared with the retail pharmacy volume of $38,653,000,000 during 1949, 
all retail stores combined accounted for $128,183.000,000. The drug stores 
amounted to 2.8 percent of total retail sales. In other words, the drug stores 
received a little less than 3 cents out of every dollar spent in retail establishments 
throughout the country. The biggest slice was taken by the food stores, which 
accounted for 23.6 cents; closely followed by automobile dealers, who accounted 
for 17.7 cents: general merchandise stores, including department stores, which 
accounted for 10.8 cents: other nondurable goods stores, which accounted for 9.1 
cents: eating and drinking establishments, which rang up S.S cents: and so on. 

You will recall that the retail drug store sold $1,562.000,000 during 1939 and 
this amount represented 3.7 percent of total retail sales during that year. In 
other words, the drug stores’ share of the consumer dollar had declined from al- 
most 4 cents to less than 3 cents in the 10-year period between 1939 and 1949 
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CHART I 


Retail Drug Store Sales Trends 
(Annual Basis 000,000) 
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To be sure, there was a temporary increase in the amount of sales going through 
the retail drug store during the war years, but this was largely due to the fact 
that durable goods, such as automobiles, building materials, etc., were not 
available. 

The retail drug store has not kept pace with general business development. 
Although its sales volume increased 245 times between 1939 and 1949, it ended 
up by getting less of the consumers’ dollar simply because sales through other 
outlets had expanded more rapidly than drug-store business. In all fairness, 
it should be mentioned that the situation is not quite as bad as depicted: It so 
happens that the retail drug store and the manufacturers supplying the retail 
drug trade did a far better job in keeping prices down than was the case im 
virtually any of these other classifications. Many products sold through the drug 
stores have had only slight increases in prices and this is generally true of many 
drug and toiletry items. The drug stores have not had the benefit of quite as 
much inflation as some other outlets. Yet, after some allowance for this situa- 
tion, the fact remains that the drug store has not kept pace; hence the need for 
better merchandising. 

The retail druggist cannot allow himself to be fooled by today’s high sales 
volume; the drug store has simply ridden the trend and, compared with other 
outlets, has not done a very good job at that. If real progress is going to be 
made over the next 10 years, and by that I mean getting a larger share of the 
consumers’ dollar, more business must be attracted to the retail drug store and 
that, I believe, is the function of merchandising. , 

In our analysis thus far, we have merely considered the over-all effect of 
competition for the consumers’ dollar, that is, the natural desire on the part 
of the consumer to spend money for automobiles, clothes, food, and other products 
generally. There is another type of competition also going on as all of us know, 
namely, the competition of some of these outlets for the type of business which 
is ordinarily considered to be in the province of the retail drug store. To be 
sure, the retail drug store has itself been forced to enter other fields in order to 
survive. 

One of the more important trends along this line is the increase in sales of drug 
and toiletry items through food stores. As many of you know, A. C. Nielsen Co, 
operates a companion service to the Nielsen Drug Index in the food field. While 
we have never undertaken the tremendous job of auditing sales of drug-store 
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merchandise through food stores, we have collected information on the percent- 
age of food stores stocking various types of drug-store merchandise, and I think 
you might be interested in seeing some of that material at this particular time. 
(Please refer to Chart I1.—Food-Store Distribution of Drug-Store Items.) 


CHART 11 


Food Store Distribution of Drug Store Items 
(Per Cent of Outlets) 


1946 
BLADES « RAZORS 19 
HEADACHE REMEDIES LS) 
LAXATIVES 65 
DENTIFRICE 98 
COLD REMEDIES 58 
SHAMPOOS 
SHAVING CREAMS 
HAND LOTIONS 
ORAL ANTISEPTICS 
TOOTH BRUSHES 
AFTER-SHAVE LOTION 
HAIR TONICS 
FACE CREAMS 
DEODORANTS 
BABY OILS 


As of August 1949 we found this situation existing in retail food stores, chain 
and independent combined, throughout the country. Blades and razors were 
stocked in 82 percent of the retail food stores. When you stop to recall, accord- 
ing to the latest information from the census of business, that there are approxi- 
mately 400,000 such stores as compared with 55,000 drug stores, you can see that 
this type of outlet is an important factor even when distribution gets down as low 
as 29 percent, as it does in the case of face creams. 

Headache preparations were found in 78 percent of the retail food stores; 
laxatives (some types of laxatives because these are not complete stocks) in 
70 percent; dentifrices in 70 percent; cold remedies, 62 percent; shampoos, 66 
percent ; hair tonics, 40 percent ; and so on down the line. 

The figures on the left show the situation that existed in 1946. For example, 
blades and razors were stocked in 79 percent of the food stores as compared with 
82 percent during the last year, and in every instance you see a rather substantial 
growth, particularly in the case of such products as shampoos, dentifrices, shav- 
ing creams, hair tonics, baby oils, and deodorants. 

The danger here is that margins on drug items of 30 percent or more on the 
selling price are much larger than on most grocery products. Hence, super- 
market operators are almost bound to get into this field more and more as time 
goes on, using the tremendous traffic generated by their food-store business as a 
lever to pry loose a substantial chunk of drug business. 

As we view it from the standpoint of the retail druggist, it is a dangerous 
threat. Laws requiring a registered pharmacist for the dispensing of many drug 
products won’t stem the tide. Supermarkets and other aggressive food-store 
operators can either avoid this class of merchandise entirely or hire a registered 
pharmacist and really go to town. Many of the important items are in the class 
of personal-care items anyway, and hence could be sold through almost any type 
of outlet. Certainly the independent retail druggist has to be strong and in 
robust health if he is to overcome this competitive effort and, what is perhaps 
even more important, actually create additional business. 
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Now, all these very desirable objectives cannot be attained through better 
merchandising methods unless the drug-store plant itself is in good shape. This 
naturally raised the question as to just how healthy the retail drug store was 
anyway, so we got out our stethoscope, our fever thermometer, and our blood- 
pressure apparatus in an attempt to determine physical well-being and fitness 
of the retail drug store, using as a base the same cross section of SOO retail outlets 
which had so accurately shown the consumer movement of merchandise since we 
first started the service in 1933. This report was originally prepared in 1947 and 
repeated in 1949, so that we could present really up-to-date figures and, at the 
same time, measure the amount of improvement that had taken place during this 
2-year interval. (Please refer to Chart 3.—A Survey of the Drug-Store Plant—lI.) 





CHART 3 
A Survey of the Drug Store Plant (1) 
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Let's look at this first point: “Are store fixtures modern?’ Now I realize there 
is considerable room for difference in interpretation here and I hasten to explain 
that this analysis does not mean that the latest streamlined equipment must be 
employed. <All we are trying to find out is simply whether the retail druggist 
is really modernizing his place of business, or whether he is trying to handle his 
trade on a “Gay Nineties” basis. I think the record here is reasonably good, 
all things considered. Taking into account all sizes of drug stores, chains, and 
independents combined, we found that 60 percent of the stores could be con- 
sidered as having really modern, up-to-date store fixtures. 

This first section labeled “L” refers to large independent stores—stores in the 
$125,000-and-up range. Note that 78 percent—almost 8 out of every 10—had 
modern fixtures. 

The second section labeled “M” shows the situation among stores in the medium 
range, say from $50,000 to $125,000 annual volume, and here we note that 67 
percent had modern equipment. This cross-hatched section shows the extent 
to which this situation has improved since 1947; in 1947 only 62 percent of the 
medium-size stores had modern fixtures, so we have a gain of five percentage 
points here. 

The third section marked “S” represents the smaller stores doing less than 
$50,000 annual volume, and here we see that 48 percent, or almost 5 out of every 
10, had up-to-date equipment, The improvement since 1947 has been most marked 
in this group since only 38 percent of the small stores were considered as having 
modern equipment 2 years ago. 

The fourth section labeled “C” shows the situation among chain stores. Here 
81 percent of the stores had modern equipment—a figure which makes that of 
78 percent for the large independent stores look very good indeed. 

As far as store fixtures are concerned, therefore, we think the drug-store plant 
is in pretty good shape. 
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According to our observation, there seems to be some trend toward the use of an 
“open” prescription room, where the customer has an opportunity to actually 
watch the pharmacist compound prescriptions, or where the customer can look 
into the prescription room through either an open or glass front. Our examina- 
tion showed that 25 percent of the stores had a prescription department of this 
type—with the best showing among the large independent stores and chain out- 
lets, with 41 and 42 percent, respectively. The largest growth, however, was 
among the medium-sized stores, which had increased from 22 percent in 1947 
to 29 percent currently. Small outlets—in the less-than-$50,000-annual-volume 
range—lagged decidedly with only 17 percent having this feature. 

With approximately 15 percent of total drug-store sales in the prescription 
department alone, and with the opportunity prescriptions provide for added 
business on other items, it would appear that toany drug stores have a real op- 
portunity to build more business through better and more attractive prescription 
departments. Of course, this will not help the retail drug business as a whole 
since there are only so many prescriptions to be filled. The point I have just 
made reminds me of the explanation given by a somewhat harassed grammar 
school principal to an irate mother who wanted to know why her Johnnie was not 
in the upper half of the class. “After all,” said the principal, “only half of the 
children can be in the upper half of the class.” All IT can say here is simply that 
the smart and able merchandisers are going to see that their stores are in the 
top half as far as prescription business is concerned. 

We next come to a situation which is pretty much on the unfavorable side. 
I refer to the rather limited extent to which independent retail drug stores 
advertise either by means of newspapers, handbills, postcards sent to customers, 
ete. (Please turn to chart No. 4—A Survey of the Drug Store Plant—II.) 





CHART 4 
A Survey of the Drug Store Plant (Il) 





1947 





+ 
Za 1949 


| 34% 


a 
L}42% Ee 
STORES 
USING Mi7 72s 
RTISING 
(20%) $ 8 


Cc} 88 




















L129 


a 


VISIBLE? 
(25%) Sfia is 


C167 Yr 


Note that only 34 percent of the large independent outlets, 25 percent of 


the medium. and 8 percent of the small drug stores had adopted some form 
of advertising to actually bring customers into the store rather than wait for 
them to come of their own accord. This compares with 89 percent, or almost 9 
out of every 10, in the case of chain stores. I realize that most independent 
druggists cannot afford full pages in the local newspaper once or twice a week, 
but this is not necessarily implied when we speak of advertising. All types of 
independent outlets seem to be woefully weak on this point, with the medium 
and small stores, for the most part, doing nothing to create customers. Further- 
more, there has actually been a slight decline in the number of stores adver- 
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tising since our first check in 1947. In connection with advertising, a little 
later on we will attempt one or two suggestions within the means of the inde- 
pendent druggists which some of you might find helpful. 

We have also noted a rather decided trend toward the use of visible shelf 
prices, so that the customer can readily see exactly how much he is paying for 
a given article before the carton or package is removed from the shelf. Twenty- 
five percent of the stores have adopted this practice—with the chains way out 
ahead in 72 percent of their stores having visible shelf prices. Only 35 percent 
of the large stores, 26 percent of the medium stores, and 15 percent of the smal! 
stores clearly indicate their prices in this particular manner. Here is another 
case Where there seems to be decided room for improvement, particularly since 
supermarkets and progressive food stores, syndicate stores, department stores, 
etc., are really creating a trend in this respect. 

How about departmentalization? (Please turn to chart 5—-A Survey of the 
Drug Store Plant—III.) 





















CHART 5 
A Survey of the Drug Store. Plant (Ill) 
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Has the average druggist made any attempt to group his cosmetics, his baby 
needs, etc.? The survey shows that 55 percent of all drug stores, or practically 
one out of every two have departmentalized to a rather great extent. This figure 
varies rather markedly by size of store ranging from Si percent in the case of 
chain stores to 41 percent in the case of the small independent. Note, however, 
the rather marked growth among all of the independent store groups with respect 
to departmentalization. The large and medium stores particularly seem to have 
taken a leaf from the chain stores’ book in this respect. 

We've heard a good deal during the past 2 years or so about the necessity 
of making store stocks more attractive. Here again there is plenty of room 
for differences of opinion, but according to our store auditors, who travel hun- 
dreds of thousands of miles each year visiting hundreds of stores, the drug store 
scores pretty high in this respect, as we see from the last section of this chart. 

According to our check, 838 percent of the stores qualified in this respect— 
ranging all the way from 95 and 96 percent in the case of large independent and 
chain stores, respectively, to 76 percent in the case of the small independents. 
We should note, however, that one out of every four small independent stores 
does not measure up. Perhaps we might call this disease—with due respect 
to the Lambert Co.—Drug-store halitosis, 

We now come to that particular part of this discussion where I talk rather 
fast and duck the brickbats, because here I would like to discuss some of the 
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things retail druggists can do to insure greater profits. Remember that our 
analysis of the evidence seemed to indicate that this could best be done by 
resisting the encroachments of competition from other outlets and by actually 
creating new business. We not only have the results of this particular survey to 
guide us, but we have been in hundreds and hundreds of drug stores since we 
started the Nielsen Drug Index back in 1933. Of course, we have to be very 
careful, since these stores constitute what we call a pattern or cross section, not 
to do anything in those stores which would set them apart from the average. 
However, we can do things in general which might benefit all stores and that is 
what I would like to attempt here. 

Here, then, are some ideas which might be worked out. 

(1) Continue efforts to modernize your place of business. As we view it, 
this doesn’t necessarily mean spending a lot of money on new fixtures, although 
in many cases new fixtures will help. In most cases, it means setting up a system 
whereby your employees can be reindoctrinated in the advantages of good house- 
keeping. This means seeing to it that someone keeps the store, the windows, 
and the fountain clean—spotlessly clean. Only about one out of every two 
independent retail stores rates “good” or “better” from the standpoint of over- 
all cleanliness and about the same ratio applies to the fountain. 

(2) Check up on your lighting to made sure it is line with today’s standards. 
Perhaps you may be one of the 40 percent—4 out of every 10—whose lighting is 
well below par. Remember, what the customer can’t see, he can’t buy. Putting 
it another way, seeing is the biggest thing in selling and we all know that lighting 
is the biggest thing in seeing. In practically all cases you'll find your local 
electric light company well equipped to serve you. 

(3) See to it that one of your employees is charged with the responsibility for 
keeping the tops of counters in apple-pie condition. Certainly the retailer should 
display merchandise and display it well, but you can’t display everything at one 
time without having the store look like a Monday wash line. All of us have seen 
many stores in which a jumble of merchandise will be found on the tops of 
counters which has not been placed there with the idea of displaying the mer- 
chandise, but because the counter happened to be a convenient place to drop 
the item. We also see many stores where the tops of counters are nothing but a 
catch-all for any small type of display which a salesman might bring into the 
store. “It can’t happen here” you say? Well, our survey showed that 57.4 
percent, or almost 6 out of every 10 drug stores, failed to measure up in this 
respect. 

(4) One way out of this situation and at the same time a means of building or 
creating business is to feature and display fast-moving nationally advertised 
merchandise. After all, manufacturers annually spend millions of dollars try- 
ing to motivate consumers to buy and there is no reason why the retail drug 
outlet should not capitalize on this substantial support. 

We became a little curious about this a while back and, through figures assem- 
bled originally by the magazine and newspaper people, we actually added up all 
the money spent in the advertising of drug and toiletry items. This does not 
include tobacco, nor does it include sundries. It is regular drug store merchan- 
dise, like tooth brushes and tooth paste and shaving lotion, and similar products 
that move through the drug store, I thinght you might be interested in these 
figures. 

The manufacturers’ ante is $97,600,000. That deserves just a bit of explana- 
tion. It is the estimated advertising expenditures by manufacturers of drug 
and toiletry items in three media only: chain radio, magazines, and newspapers, 
In the case of newspapers, it does not get down to the newspapers published 
in towns of less than 100,000, not because they are not important but simply be- 
cause Media Records, Inc., does not audit those papers at the present time. Nor 
does it include the vast amount of money spent in spot radio, billboards, car 
ecards, displays of one sort or another. How much that is is anybody’s guess. 
There is no measure of it. But I wil! hold, just for argument’s sake, that it 
would approximately double this figure of $97,600,000, thus making the total 
about $196,000,000. 

Don't try to apply this next statement to any one item but, on the average, 
approximately half of what we consider drug store business goes through the 
drug store. I am speaking of shaving cream and tooth brushes, and things of 
that sort. In some cases it is less than that; in some cases more. So, having 
blown it up to $196,000,000, we will divide it in two because one-half of these 
products moves through the drug store. Therefore, this figure of $97,600,000 
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represents the manufacturers’ ante, insofar as the drug store itself is concerned, 
If we divide it by the number of drug stores, we get $1,740 per drug outlet ex- 
pended in motivating the consumer to buy through the retail druggist. 

With that ante, it would seem that you should tie in with the better of these 
campaigns. If you don’t tie in through display of merchandise advertised, here 
is what happens: (Please refer to chart 6—‘Effect of Displays”). 





CHART 6 
The Effect of Displays in Stores 
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If you run any kind of a well-designed, well-balanced display test, you will 
generally find that sales in the stores cooperating in that test will increase. Here 
is an instance where we set the start of the test at 100, and we have shown at the 
end of the display test an increase of 41 percent in sales. As I say, something 
like that will generally happen but this, of course, is not the whole story. The 
whole story is that those stores which display actively and regularly on nation- 
ally advertised items actually, in effect, take business from the stores who do not 
display, because if we audit the entire town, as we do, here is what we find. 

We find that the nondisplay stores suffer a decline in the sales of that item 
on display—in this case, 24 percent. And because the nondisplay stores, in this 
case, do a greater volume than the display stores, the net is as shown in this 
line, an increase of 8.5 percent over the period of time. So, if you display, you 
win. If you don’t display, you don’t merely keep even you actually lose. 

(5) Check up on the extent to which you have departmentalized or at least 
grouped your products. As many of you know, actual experience has many 
times demonstrated the truth of the saying that “grouping companion items to- 
gether makes two sales grow where only one grew before.” 

Stimulate sales of nationally advertised merchandise, particularly that of 
the impulse variety, through the use of self-service compartments in front of 
counters a la syndicate and chain stores. Sure, there will be some losses but 
they shouldn't be too great. After all, something that isn’t worth stealing isn’t 
worth selling and merchandising. 

(7) “Play fair with fair trade.” For the most part, fair trade prices are set at 
a point where buying in reasonably large quantities results in margins of 30 
percent to 33 percent and better. To be sure, there are some cases where the 
inargin isn’t this great but in general no druggist can sell above fair trade prices 
and hope to keep the trade of his regular customers. For example, here is the 
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situation on two well-known personal care items. (See chart 7—*Fair Trade 
Price Analysis,” on p. 1282.) 





CHART 7 
Fair Trade Price Analysis 
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Observe that virtually all chain stores were selling braid A, listed at 50 cents 
and fair traded at 39 cents at the fair trade price. Brand B reveals a similar 
situation; in both cases the small percentage of chain stores selling at prices 
under fair trade trace to the few nonfair trade areas still existing. In the cause 
of independent stores, however, only 47 percent are selling brand A at the fair 
trade price, while only 56 percent are merchandising brand B at the stipulated 
39 cents price. Note that almost 25 percent, or one out of every four independent 
stores, are getting the full list price for these two products. 

(8) Continue your efforts to actually promote vour business—to bring new 
customers into your store or to bring old Customers back more frequently. Con- 
sider the following possibilities : 

A, Send out periodie mailings featuring seasonable, nationally advertised 
merchandise. These need be nothing elaborate; an announcement on the back of 
a Government penny post card should ordinarily bring results. 

B. We've had a tremendous increase in births in this country and the trend 
is still well above prewar, although somewhat less than immediately after the 
war. Watch out for births in your locality. Send cards to mothers offering a 
free gift with the first $2 purchase of baby needs, or perhaps just a free gift 
itself. Henry S. Mayer of Marshalltown, Iowa, did this and found he got a 
response 60 out of every 100 times. He sends letters to the hospital on the third 
day, after first checking to be sure that the baby is doing well, and includes a 
folder listing 49 types of baby needs. Of course, he departmentalizes, having a 
baby department located next to the prescription case and the feminine hygiene 
department. This sort of thing is really creative selling—the best insurance for 
tomorrow's profits. 

C. See if you can’t arrange some system so that you know when new families 
move into the neighborhood. Send these families a “get acquainted” card, offer- 
ing some inducement to get them into your store. 

All of the points that have been made in this discussion simply add up to one 
thing—the consumer, and not the retail druggist, is the master of the destiny of 
the retail drug store. 

Mr. Gotpsrern. I am sure you are acquainted with the Nielsen Co. 

Mr. Levy. I am acquainted with the company, yes sir, but I am 
not acquainted with the article. 
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Mr. Goupsrern. L would like to read just one quotation from this 
article. Nielsen, as you know, makes a survey of marketing habits 
for the drug industry, and I would like to read this quotation for 
whatever comment vou wish to make with regard to the question of 
efficiency: 

The retail drug store has not kept pace with general business development. 
Although its sales volume increased 244 times between 1939 and 1949, it ended 
up by getting less of the consumer’s dollar simply because sales through other 
outlets had expanded more rapidly than drug store business. 

The article then goes on to say: 

The retail druggist cannot allow himself to be fooled by today’s high sales 
volume: the drug store has simply ridden the trend and, compared with other 
outlets, has not done a very good job at that. 

Mr. Levy. Well, I think that statement is subject to question be- 
cause I think now, during the last 14 years when the independent re- 
ti ty druggist had the protection of the State fair trade laws, he was 
in a position to increase his volume of business without fear of the 
ciimalitien of the loss-leader seller, and at the same time give the 
sort of service that you can’t get from the chains, such as 24-hour 
service and credit and delivery. 

Mr. Goupstretn. In that regard, Mr. Levy, I would like to submit 
for the record a magazine entitled “Tomorrow” dated May 1951, and 
published by the Yahr-Lange Co. which is a large midwestern whole- 
sale distributor of drugs. On the last page of this magazine you have 
the following headline: 


DrvUG STORE SALES EFFICIENCY Is ON DOWNWARD TREND 

A recent study on retail clerk selling for a 3-year period shows the following. 
Then— 

Nore.—100 equals par performance, which a store can reasonable expect of 
its staff. 

The above study was based upon a survey of more than 40,000 separate sales 
transactions. 

It then shows in tabular form comparing drug stores, department 
and specialty stores, men’s wear stores, food stores, \ ariety stores, and 
miscellaneous stores, that in the period of 1948 to 1950 the druggists 
sales efficiency dropped 4.1 percent as compared with a drop of 1.9 
percent in department and specialty stores, a drop of 0.6 percent in 
men’s wear stores, and increases of the efficiency in food stores of 0.6 
percent and variety stores of 14.2 percent and in miscellaneous stores 
of 11.1 percent. 

Mr. Levy. Of course the word “efficiency” is a very elastic word. 

Mr. Gotpstern. I was merely using your word, sir. 

Mr. Levy. It means different things to different people. Moreover, 
I think you will find that some of these organizations who are inter- 
ested in selling as much as they can to the retailer sometimes use these 
devices in order to give the retailer the incentive to increase his volume. 

The CHarrMan. Do you know the firm called Yahr-Lange, Inc. ? 
They are in Illinois, Minnesota, Wisconsin. Do you know that firm / 

Mr. Levy. No, sir; I don’t know them. 

The Cuamman. That is the firm that issued this brochure called 
Drug Store Sales Efficiency Is on the Downward Trend. 
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Mr. Gotpstern. Mr. Levy, in your statement you also said that the 
fact that a nationally advertised product in the drug field is fair- 
traded does not mean that it is sold at an excessively high price. 

Because of this series of hearings I have been doing some evening 
reading and I have here the standard bedside size of the American 
Druggist with which I went to sleep last night. I noticed a few ads, 
thinking about your statement as I was reading through, and I find 
that Dulein, for instance—this is the 1951 January to June volume, 
Dulcin advertises that it will give you a 44.3 percent profit. 

The Cuatrman. Is that Dulcin fair-traded ¢ 

Mr. Gotpsrern. Yes, sir. McKesson & Robbins for its product says 
a druggist gets an average of 50-percent profit. The makers of Ar- 
gerol, A. C. Barnes Co. say: 

Profits up to 5714 percent on selling price, protected by fair trade. 


The manufacturers of Helen Curtis’ aprer i- point out that you make 
45 percent on these extra-profit deals, and I can go on. The Wyeth 
people say: 

Now look at this deal. You buy 11, your profit is 48.1 percent. You buy 30, 
it is 48.3 percent. You buy 58, it is 50 percent. 

Then Ampho-gel, they point out you buy 58, you make 53.4 percent. 

Mr. Levy. Margin of profit, it seems to me, is not necessarily con- 
clusive. I think it certainly is more significant that the Bureau of 
Labor Statistics indexes show that under OPA the prices on fair- 
traded drugs and toiletries increased only 3.1 percent as compared 
with much ation increases in almost every other line. 

Mr. Gotpstern. I was going to get to that, but before I do, I would 
like to point out I just picked those at random, Mr. Chairman. There 
are actually more similar to that. 

On the figures you summarized on OPA rise in prices, I wonder 
if, at a later date, you could submit the raw data or the basic data 
from which the conclusions were taken, because I would like to ask 
you now, do you have any idea what proportion of over-all drug prices 
world be fair traded? Would you say it is more than half or less than 
half? 

( Phese conclusions and basic data follow at p. 155.) 

Mr. Levy. I asked that question of some of the members of my 
association, and they seemed to think it would be approximately 
half. 

Mr. Gotpstern. Approximately half. Well, the Bureau of Labor 
Statistics publishes an index of wholesale prices, and in 1939, the 
period which you talked about, we find using 1926 as 100 the index 
for all commodities was 77.1; that in drugs it was 78.2, but coming 
to 1947, taking January of 1947 we find that the wholesale price index 
of all commodities has risen then to 141. 

That is from 77.1 to 141.5, that in drugs your rise was from 78.2 
to 181.7 in January of 1947, and it then went on to reach a peak of 
182.7 in March of 1947. 

Now that would indicate that the rise in wholesale drug prices 
from 1939 to 1947 of roughly 103 percent is compared with approxi- 
mately 75 percent rise in all other commodities. 

Mr. Levy. You are talking about wholesale prices here? 

Mr. Gotpsrein. A relatively even mark-up from wholesale to retail 
is the general practice. 
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Mr. Levy. The figures that I have submitted though are the in- 
creases in price on fair-traded items as compared with other items 
to the consumer, which is what you are primarily interested in. 

Mr. GoupsrE1N. But in terms of that, sir, if the retail price of drugs 
has not gone up as much as everything else, and the retailer is making 
his usual margin, the wholesaler is making his usual margin, and if 
the facts are correctly stated in the drug press that the manufacturers 
are making greater profits, somewhere e along the line does it not follow 
there may have been an excess price initially, a certain amount of 
water in the original fair-traded price if there has been no rise, as 
you would indicate ? 

Mr. Levy. I doubt whether there has been any water. The forces 
of competition certainly would take care of that as between the 
manufacturers. 

Mr. Goupstern. I would like to place in the record if I may, Mr. 
Chairman, at this point certain statistics which are relevant to Mr. 
Levy’s comments. One is with reference to the present trend in drug 
sales. I have before me the Drug Topics for January 28, 1952, which 
shows the drug-store sales hit a new high in 1951, showing an average 
gain in sales volume of 7.3 percent. 

Now with the Schwegmann case, the effect of which we can assume 

began June of 1951, we have taken from Drug Topics in volume 95, 
statistics on a 2-week period basis of the percentage increase or de- 
crease of drug sales over the previous year, and for the 2-week period 
ending June 9, 1951, which is right after Schwegmann, we find the 
drug sales increased 6.3 percent, June 23 up 3.6 over the previous 2- 
week period of the vear before, the year before Schwegmann. 
July 7, 1951, up 4.9 percent. We have a blank due to lack of a copy. 
We skip to August 4, we find plus 7.7 percent, August 18 plus 7.2 per- 
cent, September 29 plus 4.4 percent, October 13 plus 5.9, October 27 
plus 6.2, November 10 plus 5.2, November 24 plus 4.3, December 8, 
plus 3.7 and January 19 plus 3.: } which would indicate, I should think, 
that despite the Schwegmann case, drug-store sales have increased. 

Mr. Levy. It might also indicate that the loss-leader sellers were 
having their inning. Of course, you can’t take those figures in a 
vacuum and not compare them with the figures of other commodities. 
There has been more money floating around, and you would assume 
there would be general increases in the sale of all soft goods. 

(The documents above referred to follow :) 


Retail drug sales by 2-week periods subsequent to the Schwegmann case compared 
to sales during similar period of prior year 





- week period Percent increase | =-Wweek period Percent increase 
ending— over prior year ending— over prior year 

Ft DRE ESE Eee 6.3 ey Ne Ee 6.2 
June 2, PE BILLET 6.6 awit 2. See 5.2 
Fg ee SE ge ee 4.9 ee '¢ eee: 4.3 
; ee |) eR ee 6.1 Dee; a, seet einai 3. 7 
Aue. 4,’ 2001. ....... SRE. Dec. 22, 1951___-~-. iis meget 
Aug. 18, 1951___ eiticnieatindehice ns 7:32 Jan. 5, 1062... Cy 
SS | Eee 5.3 Jan. 19, 1952-- siaitceistedaas aa 
 ) % se 4.8 _ * a -a 
Sept. 29, 1951_._--- Saitbecucnenaate. Ss ae Feb. 16, 1952__- - a 
| Se eres 5.9 
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[From Drug Topics, New York, N. Y., January 28, 1952 
Druastore Sates Hir New Hien rn 1951—Averace GArn In SALES VOLUME Is 


7.3 Percent Over 1950 ToraL;: [INDEPENDENTS AND CHAINS Boru REGISTER IN- 
CREASES ; ADDITIONAL SALES Boosrs ARE INDICATED FOR 1952 


$3,905,000,000 


$3,639,000,000 


~ 


$3,607,000,00 


Pa 


$3,687,000,000 


$3,659,000,000 





Drug store sales climbed to the record-shattering total of $3,905,000,000 in 1951. 
This figure is based on estimates prepared by the Drug Topics’ marketing re- 
search staff directed by Dr. Paul C. Olsen. Staff members assisting in the sur- 
vey were A, L. Leisner, Robert A. Leibson, Lawrence Levine, and Naney M. Milo. 

This $3,905,000,000 sales total covers drugstores only. It does not include re- 
tail stores which are not equipped and licensed to fill prescriptions. 

It excludes sales of so-called proprietary stores and establishments designated 
by such names as patent medicine stores, cosmetic shops, perfume syndicates, 
and sundry stores. 

Also excluded is prescription income of department stores and others not pri- 
marily drug stores, 

Gains were made last vear in both independent and chain drug store sales. 
(See chart.) Significantly, the proportionate share of the total retail drug-store 
volume for chains and independents has remained about the same throughout 
postwar years. Here is the chain drug store share: 


Percent 
147 = . —— 22.8 
1948 a Rotten Pan 22. 8 
1940___ a : sdenaieenaniien 22. 7 
1950_- iced 7 , ‘> : Serie 
1951_ ean E Seay 


Some of the rise in total dollar volume of drug stores last year was due to 
higher prices rather than to an increase in the quantity of goods sold. 

After allowance for the price rise, the relative quantities of goods sold in the 
past 5 years in drug stores, using 1947 as 100 percent, were: 


Percent 
1951 ‘ : as pre. ; au 2 
1950 a 
140__. af x : awe) Wee 
1948_. ‘ : ad te 96. 2 
1947 — J = : ae : _. 100.0 


Most of the gain last vear in quantity of goods sold was in lines and services 
in Which drug stores are the leading retail source. There appears to be in the 
retail drug trade increasing awareness of the need to meet aggressively the 
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competition in merchandise lines and departments featured in nondrug outlets 
There is certainly no sign of a let-up in competition between drug stores and 
. ; other retailers. Retail druggists know they must work hard to get their share 
af of this business. The possibility of success in this direction brightens even more 
the outlook for 1952 sales. 




















x 
Fy INDEPENDENT AND CHAIN DRUG STORE SALES 
< C) INDEPENDENT @ CHAIN 
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December 163.2 14. % 
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Mr. Go.pstern. We find in Mr. Peckham’s survey for Nielsen & Co., 
which has already beep introduced in the record, that over the years 
the druggists’ share of the consumer dollar has dropped to less than 
3 cents out of the dollar, whereas in other fields it has gone up. 

Now that may or may not tie in, but nevertheless we find this upward 
trend. 

I would also just like to submit for the record without any necessity 
for comment, statistics from the Federal business census on drug 
stores with fountains ranged in order of number of drug stores which 
would show that in the group of the first 10 we find that Missouri is 
ninth and Texas is fourth, those being non-fair-trade States. 

Then the 10 States in the Union which have more than a thousand 
drug stores with fountains according to the same census, that shows 
Texas was fifth, Missouri was ninth, and similar statistics for the 
nine States in the Union whose drug stores with fountains had sales 
of more than $100,000,000, we find drug and proprietary stores ranged 
in order of number of stores and then ‘the Federal business census on 
drug and proprietary stores ranged in order of sales. In all of those 
Texas and Missouri ranked very “high. 

(The documents above referred to follow :) 


Federal business census—drug stores with fountains, ranked in order of number 
of drug stores 


Number , Rank in | Number | | Rank in 


of drug popu- | of drug popu- 

stores lation | stores | lation 
1. Pennsylvania 2, 500 % 6. Michigan 1, 449 7 
2. New York 2, 347 1 7. Massachusetts 1, 43 i) 
3. Illinois 2, 172 1 &. California 1, 541 2 
4. Texas 1, 926 6 9. Missouri 1,191 11 
5. Ohio 1, 736 5 10. Indiana 1, 032 12 


Nortre.-There were only 10 States in the Union which had more than 1,000 drug stores with fountains 
according to the Federal census 


Federal business census—drug stores with fountains, ranked in order of volume 
of sales 


4 
4 
& 
M 
at 
e 
a 
Se] 
% 
¢ 
# 
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Volume of 


Rank in 


Volume of 


Rank in 


popu- ale popu 
lation — lation 
1. California - $215, 278, 000 2. 6. Pennsylvania $157, 314, 000 
2. Illinois 192, 397, 000 4 7. Ohio 156, 531, 000 5 
3. New York 181, 677, O00 l &. Massachusetts 111, 096, 000 Q 
4. Michigan 170, 254, 000 7 || 9 Missouri 103, 757, 000 li 
». Texas 162, 404, OO 6 
Note.—There were only 9 Staves of the Union, according to Federal business census figures whose drug 


stores with fountains had sales of more than $100.00)0,000 (1948). 


drug stores without fountains, ranked in oréer of 
number of drug stores 


Federal business census- 





Number | Rank in Number | Rank in 
of drug popu- of drug popu- 
stores lation stores lation 
1. New York : 3, 550 1 6. Ohio 562 
2. California 1, 50S 2 7. Texas 521 6 
3. Pennsylvania 935 3 8. Michigan 424 | 7 
4. New Jersey 827 s 9. Missouri 389 | ll 
5. Mlinois : 755 4 || 10. Washington 





rity 
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Federal business census—drug and proprietary stores, ranked in order of 
number of stores 


Si 
3 - si — . - a a 7 
> 


Z | 
& | Number | Rank in Number | Rank in 
R stores popula- store popula- 
4 tion tion 
a . ee - cei eda ‘ nes a 
A a 
3 1, New York 6, 172 1 6. Ohio 2,717 
: 2. Pennsylvania 4, 261 3 7. Michigan 2 332 7 
f 3. California 3, 354 2 &. Missouri 1, 945 11 
B 4 Texas | 3, 305 6 9. New Jersey 1, 740 S 
# 5. lilinois 3, 204 4 10. Indiana 1, 458 12 
: Nore.— Missouri had more drug and proprietary stores than did the States of Montana, Idaho, Wy: 
i ming, Colorado, New Mexico, Arizona, Utah, and Nevada combined (1,919 


Federal business census—drug and proprietary stores, ranked in order of sales 


’ Rank in See Pa Rank in 
Volume of popula- Vol une of popula- 

sales sal a 

tion 1O! 
1. New York $373, 310, 000 1 6. Texas 221, 64, 000 6 
2. California 304, 61s, 000 2 7. Ohio 216, 445, 000 5 
3. Iinois 259, 767, 000 ; 8. Massachusetts 130, 742, G00 ¥ 
4. Pennsylvania 232, 472, 000 3 9, Missouri 137, 460, 000 11 
Michigan 232, 252, 000 7 10. New Jersey 115, 902, 000 s 


The Cuairman. In all fairness to Mr. Levy, if you want to put any 
statistics or data in the record to counter these figures, you may do 
SO. 

Mr. Levy. All right, sir. Thank you very much. 

Mr. Goupstern. I have no further questions. 

The Cuarreman. Mr. Levy, you have been very fair and I like your 
attitude in this matter, and I personally am deeply appreciative of 
your testimony here this morning. 

Mr. Levy. Thank you very much. I might say that the comments 
and the questions directed to me by your distinguished and learned 
counsel seem to overlook the crux of the matter in that in these bills 
which are before you gentlemen, we are not asking the Congress, as I 
have tried to bring out in my statement, to declare any policy on the 
economics of fair trade! 

We are simply asking the Congress to permit the States to continue 
the experiment with fair trade untrammelled by any obstacles from 
Federal legislation. 

The Cnarrman, Thank you. The bills you have submitted will 
he included in the record at this point. 

(‘The bills referred to are as follows: ) 

A BILL To amend the Act entitled “An Act to protect trade and commerce against unlawful 
restrains and monopolies,” approved July 2, 1890, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 1 of the Act entitled “An Act to 
protect trade and commerce against unlawful restraints and monopolies,” ap- 
proved July 2, 1890, be amended to read as follows: 

SeoTioN 1, (a) Every contract, combination in the form of trust or other- 
Wise, or Conspiracy, in restraint of trade or commerce among the several States, 
or with foreign nations, is hereby declared to be illegal. Every person who 
shall make any such Contract or engage in any such combination or conspiracy 
shall be deemed guilty of a misdemeanor, and, on conviction thereof, shall be 
punished by fine not exceeding $5,000, or by imprisonment not exceeding one 
year, or by both said punishments, in the discretion of the court. 

(b) Nothing contained in the “antitrust laws” as defined in section 12 of 
Title 15 of the United States Code), or in the Act entitled, “An Act to Create a 
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Federal Trade Cotumission, to define its duties and for other purpeses,” ap 
proved September 26, 1914 was amended and supplemented, shall be deemed or 
construed to prohibit “vertical resale price maintenance of branded commodi- 
ties.” “Vertical resale price maintenance of branded commodities”, as used 
herein, means the establishment of a minimum resale price by the owner (or by 
someone authorized by the owner) of the trade-mark, brand or name of any 
commodity, in free and open competition with commodities of the same general 
class produced or distributed by others, and the maintenance of such price, by 
appropriate legal action (hereby authorized) against either signers or nonsign- 
ers of vertical resale price maintenance agreements, by any person damaged as 
a result of the wilful and knowing advertisement, offering for sale or sale of 
such commodity at less thin the established price: and for the purpose of pre 
venting evasion of any vertical resale price maintenance agreement Cexcept to 
the extent authorized by the said agreement) : 

(1) The offering or giving of any article of value in connection with the sale 
of the commodity : 

(IT) The offering or the making of any concession of any kind whatsoever 
(whether by the giving of coupons or otherwise) in connection with any sueh 
sale; or 

(111) The sale or offering for sale of such commodity in competition with 
any other commodity, shall be deemed a violation of such vertical resale price 
maintenance agreement: Provided, howerer, That no vertical resale price main 
tenance agreement shall be deemed to preclude the resale of any commodity 
covered thereby without reference to such agreement, in the following cases : 

(A) In closing out the owner's stock for the bona fide purpose of discontinuing 
dealing in any such commodity and plain notice of the fact is given to the public: 
provided the owner of such stock shall give to the producer or distributor of 
such commodity prompt and reasonable notice in writing of his intention to 
close out said stock, and an opportunity to purchase such stock at the original 
invoice price: or 

(By) When the goods vre altered, second-hand, damaged, defaced or deterio- 
rated and plain notice of the fact is given to the public in the advertisement and 
sale thereof, such notice to be conspicuously displayed in all advertisements and 
to be affixed to the commodity: or 

(CC) By any officer acting under an order of court: ind provided further, 
That nothing in this Section shall be construed to make lawful any contract or 
agreement for the establishment of minimum resale prices between manufac- 
turers, or between producers, or between wholesalers, or between brokers, or 
between factors, or between retailers, or between persons, firms, or corporations 
in competition with each other 


A BILE To amend the Act entitled “An Act to protect trade and commerce against unlawful 
restraints and monopolies,” approved July 2, 1890, and for other purposes 


Re it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 1 of the Act entitled “An Act to 
protect trade and commerce against unlawful restraints and monopolies,” ap 
proved July 2, 1890, be amended to read as follows : 

SecTION 1. (a) Every contract, combination in the form of trust or otherwise, 
oer conspiracy, in restraint of trade or commerce among the several States, or 
with foreign nations, is hereby declared to be illegal. Every person who shall 
make any such contract or engage in any such combination or ¢ —>iracy shall 
be deemed guilty of a misdemeanor, and, on conviction thereof, shia.. be punished 
by fine not exceeding $5,000, or by imprisoument not exceeding one year, or by 
both said punishments, in the discretion of the court. 

(b) Nothing contained herein or in any of the antitrust laws or other laws 
of the United States shall render illegal any contract or agreement prescribing 
a stipulated or minimum price, or prices, or requiring a vendee to enter into n 
contract or agreement prescribing a stipulated or minimum price or prices for 
the resale of a commodity which bears, or the label or container of which bears. 
the trade-mark, brand, or name of the producer or distributor of sueh Commodity 
nnd which is in free and open competition with commodities of the same genera! 
class produced or distributed by others, when vertical contracts or agreements 
of that description are lawful under any statute, law, or public policy now or 
hereafter in effect in any State, Territory, or the District of Columbia in which 
such resale is to be made, or to which the commodity is to be transported for 
such resale or for delivery to a yvendee pursuant to a sale. 
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(¢) Nothing contained herein or in any of the antitrust laws or other laws 
of the United States shall render illegal the exercise or enforcement of any right 
or right of action created by any statute, law, or public policy now or hereafter 
in effect in any State, Territory, or the District of Columbia, which provides in 
substance that willfully and knowingly advertising, offering for sale, or selling 
any commodity at less than the price or prices stipulated in any such contract 
or agreement whether the person so advertising, offering for sale, or selling is 
or is not a party to such contract or agreement, is unfair competition and is 
netionable at the suit of any person damaged thereby. 

id) Whenever by contract or agreement described in subsection (bb) a stipu 
inted or minimum resale price or prices may be established for a commodity in 
any State, Territory, or the District of Columbia, where such a contract or 
agreement is lawful, it shall be an act of unfair conipetition, actionable at the 
suit of any person damaged thereby, willfully and knowingly, in interstate com 
merce, to advertise for sale, offer for sale, or sell, or to have transported for 
sale or resale, or to deliver pursuant to a sale, or otherwise deliver, such com 
modity in any such State, Territory, or the District of Columbia, where such 
a contract or agreement is lawful, at less than the price or prices so established 
in such contract or agreement, whether the person so advertising, offering for 
sile, or selling is or is not a party to any such contract or agreement Ans 
person, firm, corporation, or association injured in his business or property 
hecause of the violation of this subsection ¢(d) shall be entitled to sue for and 
have injunctive relief against threatened loss or damage by a violation of this 
subsection (d) when and under the same conditions and principles as injune 
tive relief agninst threatened conduct that will cause loss or datage is eranted 
by courts of equity, under the rules governing such proceedings, and upon the 
execution of proper bond against damages for an injunction improvidently 
granted and a showing that the danger of irreparable loss or damage is imme- 
diate, a preliminary injunction tiay issue in any court of competent jurisdiction 
of the several states, or of the United States, having jurisdiction over the parties 

(e) Neither the making of such contracts or agreements as described in sub 
section (b) nor the exercise or enforcement of any right or right of action as 
described in subsections (¢) and (ad) shall be an unfair method of competition 
under section 5, as amended and supplemented, of the Act entitled, “An Act to 
Create a Federal Trade Commission, to detine its powers and duties, and for 
other purposes,” approved September 26, 1914. 

(f) Nothing in this Act contained shall make lawful any borizontal contract 
or agreement, providing for the establishment or maintenance of stipulated or 
minimum resale prices on any commodity herein involved, between manufac 
turers, or between producers, or between wholesalers, or between brokers, or 
between factors, or between retailers, or between persons, firms, or corporations 
in competition with each other 

BartmMore, Mp., Pebruary 21, 1952 
Hon. EMANUEL CELLER, 
Chairman, Judiciary Committee, 
345 Old House Office Building. Washington, . <. 

My Drar CONGRESSMAN CrLLER: As requested by you, as chairnian of the Sub 
committee on Monopoly Power of the Judiciary Committee of the Tlouse, when 
I appeared before that subcommittee last Friday, I am sending you herewith 
“Fair Trade Survey of Drugs and Cosmetics : 1930-47." made by F. J. Griffiths, 
secretary and treasurer of the National Association of Chain Drug Stores (sub- 
mitted, in 1947, to the Joint Congressional Committee on the Economic Report), 
Which gives the supporting data for the figures to which I referred in the fourth 
pauragray h, on puge 4. of my printed statement. 

To supplement my oral testimony, IT would like to make a few additional 
observations. 

The case presented by the Antitrust Division of the Department of Justice 
and the Federal Trade “Commission against an enabling act, to plug up the 
loopholes raised by the Schwegmann and Wentling decisions, is pathetically 
weak, 

One of the fallacies of the argument of the Antitrust Division of the Depart 
ment of Justice was referred to by me in my oral testimony. I think I dem 
onstrated that the statement that all manufacturers of similar merchandise fair 
traded their merchandise at the same price is grossly in error. 

I also pointed out in my oral testimony that the argument of the Federe!l 
Trade Commission, made in its report to the House Committee on Interstate 
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and Foreign Commerce, failed, as the majority of the Supreme Court also failed, 
to differentiate between fair trade, which is vertical resale price maintenance 
of branded commodities, and horizontal price maintenance, which is specifically 
proscribed by existing Federal law, as well as by the bills now pending before 
the Congress. The mere fact that a nonsigner is bound by the price established 
from above, that is to say, by the manufacturer, does not mean that the retailers 
have conspired to establish the price. On the contrary, it is clear, that the re- 
tailer has nothing to do with the manufacturer fair-trading his merchandise, 
or the establishment of the fair-trade price, or the enforcement of the fair-trade 
contracts. 

My clients, the neighborhood retail druggists of Baltimore city and the State 
of Maryland, were unhappy when I advised them 14 vears ago that they had no 
function, collectively, with respect to fair trade. I told them that, if they would 
leave it alone, the forces of competition among the manufacturers would solve 
all their problems. And so it has proved. 

The only other argument, so far as has been reported, made by the Antittrust 
Division of the Department of Justice, is that a loss-leader selling can be 
adequately combatted under the Federal antitrust laws. But this argument 
completely overlooks the fact that most of the notorious predatory price cutters, 
like Macy’s, are not engaged in interstate commerce, by the widest stretch of 
the interstate-commerce clause of the Federal Constitution under the latest 
Supreme Court decisions. 

The only other argument made by the Federal Trade Commission, in its report 
on interstate and foreign commerce, is that, at the present time, there is no need 
for effective fair trade. I assume that what is meant is that, we are now in a 
period of inflation, and that, with the short supply of goods, the distributors 
are trying to get as much as possible for what they sell, but because of the 
very fact that there is a shortage of goods, the predatory price cutter is in a 
position to do his mischief, of eliminating his competitors, more effetcively now 
than he could in periods of normalcy. 

Moreover, I do not conceive it is the function of the Congress to legislate for 
the moment. If the legislation now before the Congress has any merit, it should 
be adopted with a view to normality in the economy, rather than abnormality. 

Why do the Antitrust Division of the Department of Justice and the Federal 
Trade Commission cling so stubbornly to the opposition to fair trade, or even to 
an experimental Federal enabling act, which they expressed in 1937. before fair 
trade had the opportunity to demonstrate its value, both as a deterrent of 
monopoly of distribution, and to the small-business man and the consumer? 

This is even more difficult to understand in the light of the reports of the Senate 
and Honse Committees on Small Business, advocating fair trade as a means of 
encouraging small business and as a deterrent of the monopoly of distribution, 
and the woefully weak reasons assigned by these agencies for their opposition. 

A distinguished Member of the House told me recently that I must bear in 
mind that “Congressmen are people.” This fundamental truth applies with equal 
force to Presidents of the United States. 

President Franklin D. Roosevelt was always the champion of small business 
and the foe of monopoly. How then can we account for his opposition to the 
Miller-Tydings Act? 

When we examine the history of the period, it becomes quite obvious. 

At the time Senator Millard E. Tydings introduced the Miller-Tydings Act, a 
personal fued was in progress between President Roosevelt and the Senator, 
which was shortly thereafter to take the form of an attempted purge of the 
Senator by the President in the Senator’s campaign for reelection in 1938. 

The President, being human, attempted to wreak vengeance on the Senator by 
opposing legislation in which the Senator was interested, as the Senator had 
frequently opposed legislation advocated by the President. Accordingly, in the 
Senator’s campaign for renomination in 1938 the President’s candidate for the 
Democratic nomination charged the Senator was taking baby food away from 
babies by making it possible to raise the price of baby food through the instru- 
mentality of the State fair-trade acts and the Miller-Tydings Act. 

In spite of this potent (if true) appeal to the mothers and fathers of the State 
of Maryland, Senator Tydings was overwhelmingly renominated. 

But it was natural that the agencies of the Government would take their cne 
from the President and the present indefensible opposition of those agencies 
would seem to be a hangover from 1937. 

In the 14 years that fair trade has been in effect, I have been able to convince, 
with very little difficulty, and without any exception, every housewife, who was 
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skeptical about it because of its alleged effect of increasing her household budget. 
And this is corroborated by the verdict of the jury in the Court of Current Issues 
program on television, in which John Anderson participated. He had arrayed 
against him all of the big guns of Macy’s, including outstanding economists ; and 
a jury, selected at random, from men and women of New York, voted seven to 
five for fair trade, and I understand that if they had had more opportunity to 
discuss the matter, there would have been even more votes for fair trade. I wish 
to suggest again that the film of this program, which is available in microfilm, be 
exhibited to your subcommittee. 

I have no doubt about the success of the State experimentation in fair trade, 
but I wish to reiterate that the legislation now before the Congress does not 
require a declaration of policy with respect to fair trade on the national level. 
All that is asked is that the Congress, by means of an enabling act, permit the 
further experimentation with fair trade, on the State level, without Federal 
interference. This is what the Congress thought it was doing, and intended to 
do, in 1937, when it passed the Miller-Tydings Act. 

If I can be of any further assistance to your subcommittee, do not hesitate to 
eall upon me. 

I am sending you an extra copy of this letter, so that, if you will, you may have 
it incorporated in the record. 

With kindest personal regards, believe me, 

Very sincerely yours, 
Hersert Levy. 


STATEMENT oF F. J. GRIFFITHS, SECRETARY AND TREASURER, NATIONAL ASSOCIATION 
oF CHAIN DruG STores, NEw York, N, Y., 10 THE JOINT CONGRESSIONAL CoM- 
MITTEE ON THE ECONOMIC REPORT 


INTRODUCTION 


My name is F. J. Griffiths. I am secretary and treasurer of the National 
Association of Chain Drug Stores, 4 Park Avenue, New York City, an organiza- 
tion of 77 chain drug companies, operating 2,711 stores, with an annual volume 
of $650,000,000—and average of $240,000 per store. 

These member stores represent 5 percent of the total number of drug stores in 
the United States and account for 20 percent of the Nation’s drug business. 

The mimeographed explanation of the scope of this hearing, which I received 
from the clerk of your committee, sets forth the following subject: “The effects 
of State fair-trade acts on prices.” 

I am here to present a study made of fair-trade prices in the drug field, but first 
I would like to say a word about the fair-trade laws themselves, 

What are generally known as fair-trade laws are those laws passed during the 
early 1930's in 45 States, giving manufacturers the right to place a floor on the 
price of their merchandise when sold by distributors. This right is only given 
when the manufacturer’s products are branded so as to be identifiable and in 
free and open competition with similar products. In general these are nationally 
advertised brands. 

These laws were later supplemented by the Miller-Tydings Act, making these 
fair-trade operations legal in interstate commerce. Because these nationally 
advertised products were so definitely identifiable by their branded names and 
the public generally knew their market prices, they were ideal products to use 
for loss-leader sellers. They were particularly good when used by merchants, 
whose average sales were of the kind of merchandise on which the retail value 
was not so easily identified, who have so many departments showing high margins 
of profit that they could afford to use this branded merchandise, which was only 
a small portion of their total sales, as loss leaders without impairing their over- 
all profit. This loss-leader selling started by these merchants using a few items 
for special or week-end sales and gradually grew until a large portion of branded 
merchandise was being used for this purpose. 

This was particularly injurious to the small independent druggist who was 
affected by his competitor's advertising. So he, together with the manufacturers 
whose good names were being destroyed sought relief in the traditional Ameri- 
can way by presenting their case to the various lawmaking bodies and asking 
for protection against these ruthless and devastating practices. 

To refute the claims being made by the “diehards,” who are anxious to renew 
this sabotage against their competitors that these laws were passed without full 
knowledge of the lawmakers as to conditions existing at the time, let me read 











152 STUDY OF MONOPOLY POWER 


Va 


several extracts from an unusually long brief filed by Governor Lehman of New 
York State, when he signed the Feld-Crawford Fair Trade Act. He felt the 
bill was of such importance that he should give his reasons for signing it. He 
says in one place: 

“In the first place, it is important to note that this bill applies only to condi- 
tions which are in fair and open competition with commodities of the same 
general class produced by others. If this essential factor is not applicable to a 
certain commodity then the bill has no force or effect whatsoever with respect 
to it. 

“Also of great importance is the fact that the bill is merely permissive: it 
authorizes a manufacturer or producer to enter into contracts for the mainte 
nance of his price, but it does net compel him to do se. The existence of this free 
choice and of this flexibility will preserve in full vigor the natural forces of com- 
petitive enterprise. 

‘This bill in no way sanctions monopoly, monopoly prices. or Combinations in 
restraint of free Competition between commodities.” 

To show that Governor Lehman understood the need for this bill 
tion to the retailer, let me read further from his brief 

“It seems to me to be sound economy to devise a method wherelhy a manutac 
turer or producer may protect himself against undue slashing of the price of his 


product with consequent destruction of the value of his trade-mark and cood 


nas a protee- 


will and with unnecessary loss to others 

“Moreover, IT believe this bill will protect the small independent mere hant. re 
tailer, and business. It should offer some protection against devastating cut- 
price practices such as the ruthless method of loss-leader articles. The bill will 
also serve to discourage falsification and adulteration of commodities.” 

After reuding this, I don't think there is any question left as to the fact that 
Governor Lehman knew exactly what he was signing and why he was signing it. 

Recently the Federal Trade Commission started a limited study of fair-trade 
prices on 200 fair-traded and “suggested price” items, but their survey was lim- 
ited to price increases from 1946 to 1947, despite the fact that in all other com- 
parisons of increased prices the Federal Bureau of Labor Statistics uses the 
years 1939 as against 1947 secause we felt that the Commission's study was 
too limited to present a true picture. we decided to make a survey of as many 
fair-traded items as possible, comparing prewar 1989 prices with postwar 1947 
prices. 

Fair trade has had its most severe test during the last S vears when prices of 
all commodities have skyrocketed. To show the performance of fair-traded 
items in the drug industry as against price performance generally. I am going 
te call your attention to some charts. 

First, I want to show the performance of non-fair-traded items. You will 
note that since 1930 food has gone up 103.7 percent: apparel, 85.1 percent: house 
furnishings, 81.5 percent; rent, 4.7 percent ; fuel. ice, and electricity, 20.7 percent ; 
miscellaneous items, 38.5 pereent—and eost-of-living items have gone up SO3 
percent according to the Bureau of Labor Statistics. Among these groups there 
are comparatively few fair-traded items 

What has happened in fair-traded drugs and toiletries’ They are up only 3.1 
percent as shown on chart No, 4. 

In our study of fair trade only drug-store items have been used. However, 
there are probably three or four times as many drug-store products on fair trade 
as any other merchandise. It was our aim to make this survey so comprehensive 
that there would be no question as to its aecuracy. In making this study, we 
obtained from our own files and the files of the New York State Pharmaceutical 
Association the name of every manufacturer operating under fair trade. 

Letters were written to 50S manufacturers of fair-traded products. but 111 
were eliminated because they were new since 1939 or too small to make the 
study worth while. We received responses from 311 manufacturers, but elimi- 
nated 61 who were not on fair trade in 1989. That left 250 manufacturers who 
are represented in this study. They make at least 85 percent of the merchandise 
sold in drug stores that is on fair trade in the State of New York. and probably 
in the entire country. 

The following charts will show the performance of fair-traded items in the 
drug industry 

Chart No. 1 shows a survey of 7.354 fair-traded items with price increases or 
decreases in various classifications from 1939 to 1947. Five important cCroups 
of merchandise are shown here: Drugs. vitamins. cosmetics, toiletries. and 
miscellaneous items. 
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The drug group includes drugs, pharmaceuticals, and proprietaries. We do 
havea breakdown of these, but cannot guarantee the accuracy of that breakdown 
because the line of demarcation is so slight that what one might call a phar- 
maceutical another might call a proprietary. 

In what we call the drug department of our stores, 129 manufacturers reported 
1.299 items. There was no price change whatsoever in 2.674 items; 340 items 


on * 
show price decreases; and 1,285 items show price increases. Customers buying 


The actual dollar increase, prewar to postwar, is only S353.50. or 5.36 percent 
this against the total cost-of-living increase of 59.3 percent in this period 

Vitamins: Twenty-four manufacturers reported on 455 fair-traded vitamins 
There was no change in price on 98 of these vitamins : 269 show price decreases : 
and 93 show price increases. Customers buying one of each of these items in 
1939 paid S2495.53 and in 1947 they paid only &$1,683.96—an actual saving of 
SSUL57. Vitamin prices dropped 32.52 percent from 1959 to TAT 

You can see the brenkdown of figures on cosmetics on the chart Of a total 
of 1,814 items, 1.213 show no price changes: 61 are lower in 147 than in 1959 
and 540 show price increases. Customers buying one of each of these items in 
1989 paid $5,228.51 and in 147 they paid S5,847.12-—an increase of only $618.62, 
or 11.88 percent. 

Five hundred and forty-one fair-traded toiletries are included in the survey 
Three hundred and fifty-six show no price change; 22 prices actually decreased 
f each of these items in 130 


and 163 prices increased. Customers buying one 
paid $318.37 and in M47 they paid S332.72-—1n increase of only $14.35, or 4.51 
percent. 

The miscellaneous group is made up of sanitary napkins, cleansing tissues, 
prophylactics, hospital supplies, rubber goods and supperters——a total of 225 
items. There is no change in price of 41 of these items; tive show price de 
creases ; and 179 show price increases. Customers buying one of each of these 
items in 1939 paid S1I38.70 and in 1947 they paid SIS3.%—an inereuse of $45.20, 
or 82.65 percent. This is by far the biggest increase of any of these groups 

There is also probably an increase of about 30 percent in high-priced imported 
perfumes, but that is unimportant because so few people buy perfume at, for 
instance, S80.a bottle in comparison to the total number of our customers 

These five groups of merchandise cover 250 manufacturers and 7.554 items. 
Of these, 4.577 show no change in price, GOT show price decreased: and 2.260 
show price increases. Customers buying one of each of these items in T30 paid 
$14,403.29 and in 1947 they paid $14,603.56—-an increase of only S2ZOQ27, or 
139 percent. And remember, the general cost of living increase -o0.5 percent 
in this period. 

However, attacking the problem, to find out how the average customer's dolla 
is distributed among the various classes of merchandise sold in drug stores, we 
recently made a survey in S4 chain drug stores located in all sections of the 
country (chart No 

That survey, us shown on chart No. 3. included {4.719 actual sales in these 
M4 stores, broken down into 36 classifications. This will not tit every drug store 


n the United States, as there are variations, of course, but it will fit the average 
chain drug store in the country The first column shows the number of stores 
reporting: the second column shows the number of sales of each item: the third 
column shows each iten’s percentage of the total number of sales: the fourth 
column shows the actnal dollars of sales for each item: the fifth and final column 
shows the percent of dollar sales for each item. This tinal column actually 
Weights each of these 36 classifications to show its importance in the customer's 


spending. For example, vitamins accounted for 7.1 percent of actual dollar sales, 
while tooth brushes accounted for only seven-tenths of 1 percent of dollar sates 

Chart No. 2 shows how we weighted the price changes according to volume of 
sales of each item: Here are 24 groups of fair-traded items, showing the actual 
percent of increase or decrease in price from: D980 to W47. This second colum 
shows the weighted percent of increase or decrense im price, based upon the 
sales analysis to which | have just referred in chart No 

The weighted studs shows that customers ure spending only 3 1] percent more 


for fair-traded drugs and cosmetics now than they spent in 1939 Chis means 
that on their actual purchases of fair-traded drugs and cosmetics, weighted 
according to the manner in which they buy, they are paving only 3lyy cents 


more on each dollar of purchases than they spent for the same merchandise 


1939 
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And don't forget that the average cost-of-living prices rose 59.3 percent in that 
samme period. 

As proof that fair trade is no impediment to reductions in prices, we have made 
a chart on the four so-called miracle drugs: Penicillin, insulin, streptomycin, 
and sulfathiazole. I will give you a few moments to look at this chart (No. 5) 
and draw your own conclusions. 

I particularly want to call your attention to the performance of insulin. That 
is one of the items picked by the Federal Trade Commission to show the terrific 
increase in drug prices in 147 as against 1946. 

In 1925 insulin sold for $3.60 per 10 cubic-cetimeter-U-40 vial. The follow- 
ing year the price fell to $2.97. In 1982, it was $2.48; in 1934 it was $2.03; in 
1935 it was $1.58; in 1936 it was $1.27: in 1937 it was $1.08; in 1940 it was 89 
cents. In 1946 the price jumped to $1.26. Today the selling price is $1.26, still 
less than the 1936 depression year price. 

The reason, of course, for such a drop in price, despite the tremendous cost 
of research and lack of knowledge as to how much merchandise we are going 
to sell, is the free play of competition among manufacturers in the drug industry. 

I think this is a record for both manufacturers and retailers to be proud of. 
The drug industry has set a pattern for all other business 

This is a factual study. It was not made for any purpose except to give the 
facts about fair trade and discredit any attacks that have been planned against it. 





ExPLANaAToORY NoTes or CHARTS EXHIBITED By F. J. GRIFFITHS, SECRETARY 
NATIONAL ASSOCIATION OF CHAIN DxvuG Srorrs 


Chart No. 1 is a survey of the 1939 and 1947 fair-trade prices of 7,334 items, 
consisting of drugs, vitamins, cosmetics, toiletries, and miscellaneous. If a cus- 
tomer were to purchase one of each of these items, he would pay 1.39 percent 
more for them in 1947 than he did in 1939. 

Chart No. 2 shows the weighted average increase or decrease in fair-trade 
prices of these items between 1939 and 1947. This weighted average shows an 
increase of 3.1 percent. based upon actual sales in 84 stores over a 2-day period, 
as shown by chart No. 3. 

Chart No. 3 is a breakdown of 94.719 actual sales showing. for example, that 
7.1 percent of actual sales were in vitamins, while only seven-tenths of 1 percent 
were in tooth brushes, permitting an accurate weighting of consumer purchases. 

Chart No. 4 is a comparison of all cost-of-living items, showing an increase 
of 59.3 percent as compared to an increase of 3.1 percent in fair-trade prices of 
drugs and toiletries. 
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Survey of 7,334 fair-trade items showing price increase or decre 
classifications between 1939 and 1947 


Manu- | 


| facturers | Ttems 
| 
Drugs | 129 | 4,200 
Vitamins | 24 | 55 
Cosmetics 
Face powder 32 | 105 
Face and hand creams | 41 375 
Lotions 49 256 
Lipsticks—rouge 3 164 
Perfume, cologne, and } 
toilet water 39 541 
Nail preparations | 5 45 
Manicure implements 2 20 
Compacts 4 11 
Miscellaneous cosmetic 
items i 207 
Total 1,814 
Increase, $618.62; 11.83 per- 
cent; ratio, 111.83. 
Toiletries 
Tooth paste and powder 25 75 
‘Tooth brushes s 


» 
Hair prepa ations 45 242 


Blades and razors s 3 
Shaving cream and soap 23 100 
Foot preparations 13 60 
Brushes (except tooth and 

shaving) . 1 2 

Total 541 
Increase, $14.35; 4.51 per- 

cent; ratio, 104.51, | 

Miscellaneous 

Sanitary napkins 5 22 
Cleansing tissues 2 7 
Prophylacties 2 13 
Hospital supplies 6 147 
Rubber goods 5 12 
Supporters 2 24 

Total... 225 


Increase, $45.29; 32.65 per- 
cent; ratio, 132.65 


Summary: 
Manufacturers 
Iten s 
Num ber of changes 
Down 
Up 
1939 
1947 
Ratio... 


| Num- | 
ber of 
changes! 


2, 674 
93 | 


amo 


41 


Down Up 1939 
prices 
340 1,285 $6, 222.18 
269 US 2, 495. 63 
3 14 93. 72 
1] 45 589. 36 
6 5 395, 86 
5 20 119. 82 
22 316 3, 716. 83 
4 1 15.15 
l 12.10 
v s OO 
10 Su 277. 67 
61 540 | 5,228.5! 
4 30 35. 84 
1 1} 10.81 
4 54 175.61 
7 7 17.14 
5 4t, {4.49 
] 15 1. Us 
2.00 
22 it 18. 37 
1 14 6.51 
7 1. 21 
l 2. 00 
4 120 61. 20 
5 10.72 
23 35. 76 
5 179 138. 70 
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ase in various 


Ratio 
prices to 1939 


= 
4 


$6, 555. 77 105, 36 
1, 683. 96 67. 48 
94. 37 101.01 
502. 66 100. 55 
397. 02 100. 29 
120. 33 100. 43 
4,313. 25 116. 05 
14.19 91, 26 
12.15 100. 41 
10. 50 131. 25 
292. 35 105. 29 
5, 847. 12 


38. 11 106. 33 


10. 65 OS. 61 
183. 40 104.44 
17. 28 100,82 
45 107.85 


13 
38.14 103.14 





2 00 100. CO 
532. 72 
7. 85 115. 27 
1. 54 127. 27 
23. 25 101.09 
92.45 151.06 
11.80 110.07 
47.10 131.71 
183. 99 
4, 
2: 
$14, 403. 29 
$14, (°°. 56 


101.39 
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Price rises since 1959 


Percent Percent 

Food: Up — ; 103.7 Rent: Up_- — 1.7 

Apparel: Up _ AL 85.1 Fuel, ice, electricity: Up 0.7 

Housefurnishings : Up 81.5 Miscellaneous: Up 3S. 5 
fair-trade prices on drugs and 7 

toiletries: Up 3.1 All items: Up io 59. 3 


Docs fat frude proves / price reduction? levee is the price story of } fair-traded 


drugs in the public ome 


No ! 
i’ 
a4 Pencil S2 per 100,000 tu » s 
125: 1 ilin, $3.60 lO cut ent 40 , 
il M7: Streptomycin, S4.27 pe g I 
nt 4 1 l ret I i) “ s 


The Cuamnhan. Our next witness is Mr. Llovd C. Halvorson, econ 
omist, of the National Grange. 


STATEMENT OF LLOYD C. HALVORSON, ECONOMIST, 
THE NATIONAL GRANGE 


Mr. Hanvorson. Mr. Chairman and members of the subcommittee, 
the National Grance isa farm organization composed of 8,000 local and 
county granges. It is organized in 37 States and has over 60,000 
members. It is a “grass roots” organization with democratic proce 
dures for determination of policies and election of officers. 

The Ciatmaan. How many members are in vour National Grange 

Mr. THAnvorson. 860,000, 

The Chamman. You are organized in how many States / 

Mr. Hanvorson. Thirty-seven States. 

The Ciaran. All right. go ahead. 

Mr. Banvorson. The National Grange Is Opposed t ealizing re 
sale price fixing. It believes in full competition and it ‘eunaadhn ¢ such 
a system by actions as well as words. The National Grange has a 
great history in the fight against monopoly. It has had much to do 
with the enactment of the antitrust laws of our Nation, going back to 
ISTO. The purpose of the antitrust laws was to prevent monopolistic 
price fixing to prevent exploitation of the pubhie. These bills, HH. 
ov, H.R. 4662. and TER. 6367. would do the Opposite legalize price 
fixing by manufacturers—fix the marketing margins. We are for 
laws that allow competition to keep prices down, not for laws that 
destroy competition or even restrict it—e xcept asc ‘le arly called for to 
protect the public interest. For that reason we favor H. R. 4365 to 
repeal the Miller-Tydings amendment. 

farmers have worked for vears to reduce the marketing margins 
the middleman spread—on farm products which make up the food 
and clothing of consumers. We have fought for and secured legis 
lation ana appropriations to expand marketing research. We are 
properly concerned also with the marketing- and sales-cost spread on 
products farmers buy. We do not believe in laws that fix a wider 
Inargin than competition would set. In fact, we believe in trying to 
improve competition so as to reduce the middleman margin. In this 
regard T would like to submit the following statement made by Robert 
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H. Bingham, research economist, Grocery Manufacturers of America, 
Inc., at the New York State Agricultural Society at Albany, N. Y., 
on January 23, 1952, entitled “Restrictions on Distribution” on the 
subject of fair trade: 

One restriction on distribution with which the food industry is not greatly 
concerned is fair trade or resale price maintenance. 

It has been fortunate for both the food industry and consumers that most 
grocery manufacturers passed up the opportunity to fair-trade their products. 
The efficient mass marketing of grocery products through self-service stores has 
made food distribution the lowest-cost distribution business in the country. In 
the last 25 years, the combined wholesale-retail margin has been cut from 55-40 
percent of the shelf price to somewhere between 15 and 20 percent today. I'll 
ask you if you think this growth of self-service could have occurred if many 
grocery manufacturers had decided back in the 1930's to peg resale mark-ups at 
the old high level. 

By making profits on a larger volume the grocery business seems to 
be quite healthy and prosperous. 

The cost of processing and marketing farm products has been 
studied by Congress and various Federal agencies. We now ask that 
the cost of manufacturing drugs and the mark-up on drugs be studied 
and made public by this committee or any other appropriate commit- 
tee of the Congress before this resale-price-fixing law is acted upon. 
Not only drug items but also other items that have used resale price 
fixing should be studied. This committee and the public needs to 
know how the wholesale and retail mark-up on drugs, especially the 
fair-trade items, compares with the mark-up on items not fair-traded 
and especially compared to grocery items which are nicely trade- 
marked but very few of which have used the resale price maintenance 
contracts, é 

The delegate body of the National Grange—composed of the State 
masters and their wives—at the eighty-fifth annual session last Novem- 
ber adopted the following statement on resale price maintenance which 
was a recommendation in the national master’s annual address: 

During the 1930’s a Federal enabling law was enacted which took out from 
under the Sherman Antitrust Act “resale price maintenance contracts.” All the 
States except Texas, Missouri, Vermont, and the District of Columbia, passed 
laws legalizing resale price fixing by manufacturers. The purpose was obviously 
to prevent price competition among retailers. Most States went as far as to 
permit a manufacturer to legally require all his retailers to adhere to the fixed 
retail price if only one retailer in the State signed the resale price maintenance 
contract. These laws go back to the philosophy of the grand-scale cartel idea 
of price fixing under the NRA. 

T should add that even under the NRA the public had something 
to say about what the price would be set at. 

Recently the Supreme Court in the Schwegmann case decided it Was an un- 
lawful violation of freedom in interstate commerce to require all the nonsigners 
to abide by the fixed retail price set in a price-maintenance contract signed with 
only one or a few retailers. 

It is entirely certain that the fair traders who are organized will try to get 
a law through Congress which wilt reverse the Supreme Court decision. The 
grange should resolutely oppose any effort by any group to secure legislation 
which wil! destroy the full effectiveness of the Sherman Antitrust Act for which 
the srange fought so hard and successfully in its early days. It is laws like the 
fair-trade laws which legalize resale price fixing that keep prices on things 
farmers buy rigidly high even when farm prices fail. and which increase the 
squeeze on farmers between falling prices and rigid costs. It is noteworthy that 
some people, who denounce farm programs, favor all sorts of laws and agree- 
ments to limit the effectiveness of competition outside of agriculture. If farm 
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costs fell in harmony with farm prices, farm-product prices would stay at parity 
and there would be no need for price-support programs. 

We must continue to favor laws probibiting unfair and discriminatory busi- 
ness practices because there is such a thing as unfair competition, and small 
efficient merchants need protection against unfair monopolistic tactics by giant 
corporations, At one time the resale price maintenance laws may have served 
a useful purpose, but since that time we have improved the laws to prevent un- 
fair competition without stifling vigorous fair competition and free markets. 

Fortunately, not all manufacturers have used the resale price maintenance 
laws. If all had used them, it would have been practically impossible for ef- 
ficiently organized business, like some chain stores, to pass the advantage of 
such efficiency on to the consumers. 

As long as there exists on the statute books laws against unfair business 
practices, and as long as they are enforced, there is no need for a law legalizing 
resale price fixing which does so much violence to our competitive system. The 
grange should express itself on this matter so that we can take an active part 
in the forthcoming legislative battle. 

To the extent that we tend to eliminate competition among ourselves, we 
also tend to eliminate opportunity and lower efficiency, and thus raise costs 
to the consumer, 

I want to stress again that that statement in the national master’s 
address was adopted by the delegate body of the National Grange 
last November in Atlantic City. 

We do not favor loss leaders and a few abuses that arise under a freely com- 
petitive system, but we do not believe in a law that in order to eradicate such 
abuses results in freezing of wholesale and retail margins at hich levels—at 
levels much higher than needed by eflicient retailers. 

Why should a drug-store owner be forced to have a 100-percent 
mark-up if he is so efficient that a 50-percent mark-up would be suf- 
ficient? One hundred-percent mark-up, I might add, is the same as a 
50-percent profit item. If you buy an item for 50 cents and sell it for 
$1, that is a 100-percent mark-up, a 50-percent profit margin on the 
retail sales price. 

Should farmers, workers, and individuals generally whose health 
is in need of drug items be forced to pay a fixed price if a retailer 
would like to sell them for less? Should not a retailer who is more 
efficient be allowed to cut margins from 60 percent to 40 percent or 
from 50 percent to 30 percent so that more people will benefit and so 
that he can expand and probably make more money by a smaller mar- 
gin but a larger volume’ Competition may put people out of busi- 
ness, and may tend toward larger businesses which are efficiently or- 
ganized and enjoy economies of mass scale. It is only if competition 
puts inefficient business out of existence that we have economic 
progress. 

Farmers strongly resent being forced to pay $46.50 for an electrical 
appliance which is marked up from a wholesale cost of S30—a 55 
percent markup—if another retailer would be able to sell it and come 
out with a good volume of sales and good profits with only a 30 
percent markup—a price of $39. Now it may be true that some com- 
panies will sell them for $29 as a loss leader and make enough money 
on other items in the store to come out with a profit. If it does not 
make a profit on the over-all, it cannot last long. Any other store 
can also have a loss leader and make a profit on other items. We do 
not endorse the idea of loss leaders, but maybe the harm they might 
do is exaggerated. Some business firms spend many more dollars 
than others for advertising to entice customers into their store to buy 
their products. 
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Maybe a markdown on al item should really be looked pou a> a 
form of advertising cost. It would not be engaged in if it did not 
bring customer results. It should not be forgotten that markdowns 
are a method of enticing the customers into stores and that it benefits 
the consumers much more than beautiful. enticing full-page ads. 

Anyone coulk j start producing the various trade-anarked items, and I 
aii quite sure p rice could come down. That i- exactly the situation 
we have in agriculture. Anyone could start producing practically 
any agricultural product and put all they walt to on the market. 

Farmers have no control over the price as an individual because 
they are such il small part of the market. and if you had the =alne 
situation in industry, if TF could produce razor- and i pe an unlimited 
quantity on the market and there would be no effect « lirect ly on price 
by my own action, I would puta lot of them on the market. I am 
quite sure we would see a lot of these differentiated and patented 
products of industry come down in price. 

The CHarmmayn. In that connection vou say that the farmer sells 
h ~ product without fil \ control of the price at which he se]]s. Doesn't 
the Government put a crutch under the farmer by farm parity ‘ 

Mr. Hatvorson. I] was talking of the individual farmer. but I am 

glad you brought up the matter of parity and support prices. They 
ure TWo dh ifferent thing-. Support prices is what you really have mn 
seeeeuee ] bel} PVve., 

There is a support price on some farm products, but 
ind the Farm Bures u has had a a? ¥ for a jong time favoring a 
flexible support-price program. We do not believe in high rigid-sup- 

1 


the Grange 


port prices at 100 percent. not even at 90 percent of parity. We 
heheve that tam prices shor (i fall f there sas rplus to 70 percent 
. navite. wh = the break-even point. or 2 stop-loss floor. and that 
<an entirely different matter from having a margin set at a very high 
owure over \ hi the puble has. PCONTYOR. Ha sah 

I might also point out and I think this is probably most 

‘ - f "A ! = 4 1} os that farmers ly } ij 

t S e pro } Oo} ix ft} price of th nes tha lier = tTarm 

ex Wwe tomint iVstavat parity Parity is a flexible hee pe 

\] Rocers. You o. however. subscribe to the theory that the 
( t should p de a parity price te e farmer. do vi t? 


Mr. Harvorson. Not a parity price. a T0-percent support price. 
Mr. Rocrers. A support price‘ | 
Mr. Harvorson. Yes. 
Rocers. You do subscribe to that theory, do vou not. and vou 
ryanization so subscribes / 

Mr. Ha. \LVORSON, Yes. 

Mr. Re GERs. Well now, how Cah Vou, having that theorv and advo- 
iting that tron your organization, now take the posit ior that a re- 
tled to the same support price as the farmer i- 

Mr. Harvorson. Well, in the first place we do not believe in 100 
percent support price. We believe that this resale price maintenance, 


? 


xing margins by 55 percent and so on. is at least better than 100 


} 
tanier Is hot ent 








Phe farmers would never favor a law saying that we should have at 
least 3 percent. 44) percent. oo percent above our cost. We would 
ever think of that We believe that the support pl ce should be at 
the cost basis that would eliminate a lot of the 
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inefficient farmers. This other thing is an attractive price. a profitable 
price. 

Mr. Roa ERS. Let us follow your de ‘inition of whi: il Vou ce all a SUP port 
price. You say that support price and parity are not the same ¢ 

Mr. Hatvorson. That is right. 

Mr. RoGERS. But the Support price ix determuned by what constitutes 
purity, is it not / 

Mr. Harvorson. Yes. it is related to parity, 50, GO, TO. 80, 90, 100 
percent of parity. 

Mr. Rogers. Tf Tunderstand parity, it issimply this: That they took 

i formula of wh at it cost the farmer to live during the period of L909 
to 1914. 

Mr. H \LVORSON. Not to live: no. 

Mr. RoGers. Well, to produ e, 

Mr. Harvorson. No: it wasn't that either. IT can explain it. 

Mr. Rogers. Give me your understanding of that. 

Mr. \LvorsON. Tt is simply this. During a certain period they 
said that a bushel of wheat would exchange for so much in industrial 
products, and if the price on things that farmers buy went up 10 pet 
cent, then we would say that the parity price would also be up 10 per- 
cent fron: that pers ious per lod, 

Therefore if the price of things the farmers bought went down, the 
parity would Phat down, so that parity is a flexible thing. When 
costs Lo down, the parity price comes down. 

Mr. Rogers. In any event, as far as your organization is concerned 
you do want a support price, but at the same time you are opposed 
to any other group that might ask for a support price. 

Mr. Harvorson. No; that is stretching our position. 

Mr. Ropeers. All right. You say in your statement here: 

We do not faver loss lenders, and a few abuses that arise under a freely com 
petitive system 

Mr. Hanvorson. That is right. 

Mr. Ropeers. How do vou propose to elrminate the loss-leadet 
competit lon if you do hot favor this bill 4 

Mr. Eiarv RSON, LL ike | say. we did not sav we fs vor noth ng fo 
business. We believe that if they want some thing compart ible, Con 
gress might pass a law saying that nothing should be sold below the 
cost of buying it from the manufacturer and then vou would have 
something fairly comparable to our stop-loss law in agriculture. 

We believe if you want something comparable to parity in busi 
ness, all right. but this is a whole lot more. It is just ke we don’t 
want 100 percent parity. we don't want 90 percent, 

Mr. Rogers. Then I take it your position is that if Congress could 
work out a formula with the price of what the farmer produces, then 
in turn the retailer and the manufacturer should be guaranteed the 
same thing, vou would have not objection to that formula of legisla- 
tion, if that could be proposed. 

Mr. HALvorson. Well. that is a policy that ] would have to mter 
pret myself from the Grange, but T am quite sure—and I do say in 
my statement here—that if Congress wants to pass a law saying that 
no retailer could sell the product for less than what he bought it for, 
why we would have I am quite sure no objection. 

Mr. Ropcrrs. You would support that ? 
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Mr. Hatvorson. Yes. 

Mr. Rogers. But you feel that this legislation as such would result 
in the manufacturer giving such a large spread to the retailer—as you 
indicate, this 55 percent—that there is a likelihood that they will enter 
into cartels, as you put it here, quoting from your statement, or viola- 
tion of the Sherman antitrust law, and as a result it keeps the price 
higher than it should be ¢ 

Mr. Hatvorson. That is right. 

Mr. Rogers. And that your organization would suffer as a result ¢ 

Mr. Harvorson. That is right. 

Mr. Rocers. But if you do not deny—your organization would 
not contend—but what the retailer is entitled to a margin of profit—— 

Mr. Hatvorson. Yes. 

Mr. Rocers. You admit that? 

Mr. Hatvorson. They have to exist. . 

Mr. Rocers. And you admit also that you do not favor the loss 
leader ¢ 

Mr. Hatvorson. That is right. 

Mr. Rocers. Now, being in that position, what I would like to 
know is whether you have any ideas as to how we can maintain the 
independent merchant and prevent the loss leaders. If you have any 
ideas on that, I would welcome them. 

Mr. Hatvorson. I might point out, for one thing, that in the gro- 
cery business there has not been many fair-traded items, as I under- 
stand it. The independent grocer has a place. The chain stores 
have brought down the margins to the benefit of the country, and I 
do not know for sure that it is needed. 

I have not studied the extent to which you would need a law to pro- 
hibit even the loss leaders, but we certainly do not think that anything 
as vross as this is needed. 

For a number of years the main farm commodities have not been at 
support levels, the prices have been so low, but this fair trade thing 
would put up a very high price that would go right through pros- 
perity and everything and force the people to pay high prices. 

Mr. Rocers. Isn't it a matter of fact that if the retail level remains 
high, that in turn brings up the parity which is the support price on 
the farmer ‘ . 

Mr. Hatvorson. Surely; that is right. 

Mr. Recers. And so far as the farmer is concerned. if the Govern- 
ment guarantees to him a support price and the Government picks up 
the check, so to speak, and the retailers have to pay that check, are you 
now objecting to them paying that part of the check ¢ 

Mr. Hatvorson. We don’t believe in having Government in farming 
and supporting farm prices more than is absolutely necessary. When 
1 get to the end of my statement, part of which was written by Mr. 
Newsom, he makes that very very clear. 

The Cuatrman. I would like to ask one question. As I see it in the 
case of parity we have a situation where there is sought to be prevented 
a loss to the farmer; is that correct / 

Mr. Hatverson. That is right. 

The CHairman. There is not sought to be guaranteed a profit / 

Mr. Hatyorson. That is right. 

The Craiman. In the case of fair-trade laws, resale price mainte- 
nance, there isa guaranty of profit. 
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Mr. Hatvorson. There certainly is. 

The Cuairman. In the case of farm parity, the support is fixed not 
by private individuals but by Government. 

Mr. Hatvorson. That is absolutely right, too. 

The CuHairman. In the case of price maintenance the price is set by 
the manufacturer acting alone or, as evidence has been adduced here, 
by the manufacturer in concert or under pressure from organizations 
below. That is the difference ; is it not / 

Mr. Hatvorson. There certainly is a big difference, and L am very 
thankful to you for bringing that out. 

I might also point out that the Congress has actually been more 
generous with the farmers as far as support prices than what the 
farmers have ever asked for. In fact the Farm Bureau and the Grange 
has opposed 90 percent supports. ‘They have opposed it because they 
know it means controls. They know it means you are told you can 
produce only so much corn, so much cotton, tobacco, and all those 
things. 

We don’t like that. We want to get away from that, and if we can 
get flexibility in the price of things that farmers buy, the further we 
can stay away from those controls the better. 

Mr. Rogers. You say that the parity price does not guarantee to the 
farmer a profit. That is your statement. 

Mr. Hatvorson. That is the concept of the National Grange and I 
am sure that it is—I do not like to speak for the Farm Bureau, but I 
am quite certain that they go as far. 

Mr. Rogers. Let us assume that your statement is correct. 

Mr. Hatvorson. Yes, I am sure that it is. 

Mr. Rocers. But under the program as it deals with the basic 
commodities, a guaranteed price is set. As an example, they set 
wheat parity at so much, corn parity at so much, cotton at so much; 
do they not / 

Mr. Hatvorson. Yes, they do. 

Mr. Rogers. And he who cooperates in this program has the priv- 
ilege, if he wants to, to then place his commodity in storage, in the 
warehouse, grain storage and the rest, and when he places it there, 
the Government says to him, “We will see to it that you get parity 
price”; does it not? 

Mr. Hatvorson. They do not say parity. 

Mr. Rocrers. Well, 90 percent. 

Mr. Harvorson. Ninety percent has been the usual figure. 

Mr. Rogers. The Farmers Union says they want 100 percent, 
though most go along on 90 percent. Your group is not certain as to 
where it wants to be, but you do want it at a point that it will not be 
below the costs of production; do you not 4 

Mr. Hatvorson. We want it at the break-even point and more or 
less out-of-pocket costs. 

Mr. Rocers. Yes. Now if the weather is good and the production 
is up and the price of the commodity in competitive fields sinks below 
that parity price, the farmer then has the privilege, if he wants to, to 
come to the Government and get the parity price; does he not ? 

Mr. Hatvorson. Mostly puts it only a loan. 

Mr. Roeers. Yes, but if the product fails to reach the loan made by 
the Government, then the farmer can say to the Government, “You 
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take my product and give me a check for it.” and the product may 
sell 10 or 15 percent on the competitive market that vou are talking 
about. and thé Government picks up the difference: don't they 4 

Mr. Hanvousonx. That could happen. Let me tell you something on 
that pomt. Tam glad vou brought it up. 

The Government has made money on the storage of basic commodi 
ties. It has lost money on a few of the pe rrishables that they should 
never have had such high support for in the first place. Even the 
potato growers in M: aine came down and told © ongress they did not 
Want the 90 pere ent Support. 

Mr. Rogers. Isn't that due to the fact that since the support pro- 
gram started in 1933. there has been a continuous Increase in the rise 
of all products produced by the farmer, with the result that the Gov 
ernment has not lost anything ‘ 

Mr. Hanvorson. There are ups and downs in the price cycle, and if 
the Government buys when it is low and sells when it is high, which ds 
the*purpose of the support program and the loan program, it should 
come out ata fairly even level. 

Mr. Rogers. The point that Iam making is all the time that the 
farm program has been in force and effect. the price of the product 
produced by the farmer has continued to rise on the market. 

Since 1933 and under any programs that have been in operation 
since that time. vou have never seen an instance of where the m: irket 
has completely collapsed and gone down like it did in 1929: have vou ‘ 

Mr. Havvorson. [t has net completely collapsed. no, but it did go 
down there. In fact, from 1947 to 1950, net farm income went down 
from about 18 to 13 billion. 

Mr. Rogers. And the price began to slip. did it not ¢ 

Mr. Hatvorson. Yes, that is right. 

Mr. Rogers. And then we put in the Marshall plan and we pur- 

hased produce and gave it to Europe to support the price. did we not 4 

Mr. Hatvorson. That is right. but in any case the Government has 
not lost money and they probably will not. 

Mr. Rogers. Oh. no. 

Mr. HAbvorson. As lon ras Wwe have tps and downs. wh. that will 
More or less event out, but an vhow the farmers are not asking fo. i 


nah, rigid. fixed price. TI eV sa if othe prices come down they will 
» Jess. too That is the par ity concept, 


Me Rogers. I am trying to rationalize in my mind how you, as 
i representative of the farm group, can come in here and say that vou 

ant parity, or at least not to lose money for the farmer, and then 
n the next breath turn around and say. “We are opposed to loss 
enders. We thing that is ! ad.” but at the same time vou are opposed 
to the manufacturer entering into any kind of agreement which may 
guarantee to him a profit, or that the retailer might get a profit. 

Mr. Harvorsox. 1 do not see where there is any inconsistency at all, 
because for one thing the greater extent there is of rigidity in indus- 
trial prices, the greater the need there will be for farm prices in order 
to Tnalntain some semblance of par itv. but if we could vet these other 
prices to come down when there is a recession, then farm prices would 
also go down, but they would still be at parity. 

Mr. Rogers. You visualize that if the farm prices come down, that 
the manufacturers and the retailers under this fair-trading agreement 
ire going to maintain high prices ¢ 
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Mr. Harvorson. That is exactly what happened. 

Mr. Rogers. Don’t you know that that is one of the things that 
caused the depression in 1929 4 

Mr. Hantvorson. What did? 

Mr. Rogers. And a manufacturer knows that he can’t do that. a 
retailer knows he can’t do it. 

Mr. Hanvorson. Can't bring down the price ‘ 

Mr. Rocers. Yes. [f he fails to bring down the price—— 

Mr. Hanvorson. Well, he did not bring down the price, He 
brought it down some, but farm prices fell about twice as much as 
industrial products. 

Mr. Rogers. But the point Lam getting at is that when the farm 
prices fell, all the rest of them fell, too. The farm is the basic thing. 

Mr. Hi ALVORSON, Yes. 

Mr. RoGeRs. Now, if it foes GOWh to the farmer it is bourne boocome 
down on the manufacturer and the retailer: isn’t that true 

Mr. Hanvorsox. He will not sell as much, but the country would 
he better off if they also reduced therm prices ancl sold) more rather 
than sold less at a higher price. 

It is production that makes the country great and makes the stand 
ard of living, and if we could have enough flexibility in our economy 
~o that business would lower price and maintain production as agricul- 
ture does, we would all be pretty well off in spite of the lower price. 
We would have at least the goods to eat and consume. 

Mr. Rocers. That is the point. Lam trying to see that everybods 
is well off. 

The Cramman. You can probably summarize the balance of your 
statement as we have another witness who has to catch a train. 

Mr. HAtvorson. Few people realize the difference in the conipetitive 
position of farmers on the one hand and the manufacturers and sellers 
of differentiated products of mndustry on the other, An individuai 
farmer has no control over the price of his products and so therefor 
he produces as much as he possibly can and he sells as much as he can. 

Now let us take the tooth-paste manufacturer for purposes of illu 


tration, Keach hiahiufacturer by advertising has built iIpoa certain 
sized market that is to some extent an exclusive market. © Economist- 
vefer to this not as monopoly but as imperfect competition Or monhop 
olistic competition. Under such a situation a manufacturer know 


that if he has a profit of 5 cents a unit, he would only get, say 4 cents 
f he increased production 1yy ]4) percent because to sell more he might 
have to lower price or vreatly expand his advertising costs, It is 
more proiitable to make 5 cents on 100 units than 4 cents on 110 units. 
if tooth-paste manufacturers all produced tooth paste with only the 
vontents marked on the container there would be only one general 
hooth paste marketed and each manufacturer would soon realize that 
if he inereased his output LO percent it would affect the total tooth 
paste market price by a very little bit so he would expand production: 
and if they all had the same idea they would all expand productio: 
to get the most efficient volume. Tf too much tooth paste was being 
manufactured, the less efficient would have to go out of business—the 
rule of competition. At some profit level, there would still remain 
enough firms whe could at their most efflicrent scale of operation supply 


the market. 
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I bring up this matter of product differentiation, not to suggest 
that it should be replaced by Government labeling, but only to point 
out that even without resale price fixing the farmer is in much more 
of a competitive situation than manufacturers of a differentiated 
product who can, without resale price fixing, ask himself if he would 
get more profit by raising price and selling less. An individual farmer 
has such insignificant effect on price that he can increase his profit only 
by p sroducing more—and that makes a terrific difference as to what the 
price on the “product comes to. I don’t think we have to fear the full 
impact of free competition upon business as long as we have differ- 
entiated products. We certainly don’t need to legalize resale price fix- 
ing when most businesses will always be a long way from the free 
competitive situation of farmers as long as they have differentiated 
and trade-marked products. 

The argument that a manufacturer needs to set the retail price in 
order to protect his trade mark hardly stands up. We have many 
trade-marked products which are not “protected” by retail price fix- 
ing that seem to have high consumer standing. 

The proponents of resale price fixing seem to argue that it is good 
for the consumers. In fact it seems they are mostly concerned with 
the welfare of the consumers. I admire them for arguing in favor 
of the general welfare and not for special privilege. But I also believe 
that farm and general people’s organizations are quite competent to 
judge for themselves the effect of resale price fixing. 

Before I made that statement I called up the American Farm 
Bureau Federation, the CIO, and the American Federation of Labor, 
and they all are opposing resale price maintenance. 

The Cuatrman. You say the American Farm Bureau Federation 
is opposed to fair-trade legislation ¢ 

Mr. Harvorson. Yes. 

The CuarrmMan. They are to testify. They have been invited to 
testify and they have embraced the invitation. The CIO is also com- 
ing in on Monday to testify. Do I also understand you to say that 
you received information that the American Federation of Labor is 
opposed to fair-trade legislation ¢ 

Mr. Harvorson. I called up a lady over there by the name of Miss 
Seattergood who expressed her personal opinion as opposing resale 
price maintenance and said she would check as to the position of the 
American Federation of Labor. I have the impression the A. F. of L. 
will oppose resale price maintenance because of the effect upon its 
members. 

The CHatrrMan. Counsel, please check on that. Proceed. please. 

Mr. Hatvorson. I think that a large segment of the consumers, 
speaking for themselves, are competent enough to judge the effect 
without having anyone else speak for them. In fact, I think it has a 
false ring when retailers and manufacturers try to argue for the con- 
sumers, that it is good for them. 

The National Grange believes in efficient production and efficient 
selling to the end that our American people will have the highest 
possible and an ever-increasing standard of ljving. We believe that 
small business is and can be so efficient that it will play an important 
role in our economy toward attaining that objective. 

We believe in protecting small business against unfair competition 
and we support the Robinson-Patman Act that prohibits discrimi- 
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natory pricing by manufacturers and suppliers. In other words, we 
believe that if small-business men are treated fairly by manufacturers 
and suppliers they can stand on their own feet without special privi- 
leges. ; j 

There is some evidence that resale price fixing is to the disadvantage 
of small business. A manufacturer will set the retail price which 
a small retailer must charge for its products and then turn around and 
make an identical product with a different name and allow chain 
stores and mail-order houses to sell it for a lower price. Sooner or 
later the consumers find this out. We do not believe in a law that 
would tend to make the chain stores charge the high price, but we do 
believe ina law that would allow the eflicient small-business man to sell 
at competitive prices even if he cannot get enough volume to have 
the manufacturer make up a private brand for him. 

It is our hope that Americans as a whole can learn to accept fair 
competition and that all of us including agriculture will thus be able 
to survive economically with less—not more—reliance on restrictive 
marketing and productive devices. 

To the extent, however, that nonfarm prices and nonfarm labor 
income are raised by such restrictive and even monopolistic programs 
and devices we in agriculture will in all probability find ourselves 
forced to put increasing reliance on similar price support and re- 
stricted marketing or production programs. 

All of these practices tend to lead America toward lower efliciency 
and prevent rather than to promote a higher living standard for all 
people. 

The argument is frequently made when you have these loss leaders 
you get the consumer in the store and he will buy all kinds of other 
things at a high price and get hooked. I don’t think the consumer 
is that ignorant these days. 

Anybody price conscious enough to go and seek a bargain is apt 
to know what the prices are supposed to be on other items, too, that he 
is getting, and if the business people are so concerned about the con- 
sumer being rooked on other items, I think the manufacturers could 
“asily print the list price on the carton and very few consumers would 
pay more than that. 

Mr. Rogers. You do not deny but what that condition exists in the 
retail trade today, do you ¢ 

Mr. Hatvorson. My experience is that usually when a drug store 
has a sale on items, it has a lot of other items on sale also. Usually 
on things that I buy I look into the price before I buy as to what they 
ought to be. 

I I buy tires, a Schick razor, a radio, I find out what the established 
price is, and I look around to find a lower price. If someone can make 
profit by selling more at a lower price, I buy there, and that is the way 
to raise the standards of living of the people. The only way we can 
mass produce in this country is to have mass selling, lots sold at a 
lower margin. 

The plea is made that the small-business man will not make profits. 
Well, I don’t think anyone has a right to seek a monopolistic law or 
any interference with the price system in order to maintain a profit. 

I think the advantage of a free-enterprise system is that it eliminates 
the inefficient and adjusts their business in industry to efficiency. If 
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there are too many retailers, competition will eliminate them, those 
that are the less efficient. and leave those that are there at a reason- 
able profit. 

The argument that we need fair-trade laws to protect) property 
values of trade brands, [ also cannot see, because that is also asking 
for a monopolistic law, and no one has the right to ask for a monopoly 
value on his product. A brand name is supposed to have virtue by 
the value of its consumer preference, not by virtue of power to control 
the price. We know that in the food industry there are a number of 
brands that have high consumer standing and have value out of that 
fact alone. 

This argument that the consumers are being deceived—I would 
like to go into that, too. You mentioned aspirin this morning. ‘There 
are all kinds of items, as I understand it, and [ think this committee 
ought to look into it. where the consumer somelow or other is fooled 
into paving a very high price for an item because it is highly adver- 
tised, when a similar product probably made by the same manufaec- 
turer of the same materials and under another name is available at a 
much lower price. 

If we are so concerned about consumers as we should be. | think 
that ought to be looked into and made known to the public. The idea 
that resale price maintenance does not restrict competition is also a 
very false argument because if, for example, the retail druggists get 
the manufacturers of a certain line of goods to all set the retail price, 
I don’t see how there can be competition at the retail level at all. Even 
if there are a few brands that are not fair-traded, some consumers 
have built up a preference. They desire a certain commodity, and 
I do not see where there should not be competition in that particular 
commodity that they want, in the selling of it. 

Even the fellow who owns a patent, after he has sold the products 
he has no right by virtue of the patent to control the price after it has 
left his hands. 

Also ina recent book by the Twentieth Century Fund, they pointed 
out Very clearly and | helieve everybody knows it is a very highly 
respected research inst itution—they made i study of this and came to 
the conclusion that resale price maintenance not only eliminates com- 
petition at the wholesale and resale bevels, but also tends to form a 
monopoly at the manufacturer's level. If there are 4 or 10 suppliers 
of a certain commodity, and they all can control the price right down 
the line, they will not spoil the market for each other. 

Mr. Rogers. Have you made any survey or do you have any figures 
as to how the retail trade has shifted from the small ine dependent 
merchant to the larger retail stores / 

Mr. Hatvorson. No. 

Mr. Rocrers. Did vou ever study that problem / 

Mr. Harvorson. That has happened in the grocery business and I 
think most consumers are thankful that the chain food stores came im, 
because they have brought the margins down a great deal. T am 
more interested in what they have done to margins, and what they 
have done for the country in selling goods more efficiently. That is 
the thing that counts with consumers. 

Mr. Rocers, Then I would take it that you would approve of larger 
chains In their operations 4 
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Mr. Harvorson. I certainly do. 

Mr. Rocers. Whereby they have driven the independent merchant 
from the field? 

Mr. Hatrvorson. If the independent merchant cannot sell as effi- 
ciently as they can, the laws of competition which have raised the 
standards of living of this country suggest that they should go by 
the board. 

Mr. Rogers. And if, in turn, it does eliminate the independent mer 
chant from our economy, you think that is good for our economy 4 

Mr. Haxvorson. As long as they have, for example, in the food 
industry reduced the margin and it has eliminated quite a few of the 
small grocery stores, but there are still enough of the small grocery 
stores who are efficient enough to compete and who will provide a 
service for which people are willing to pay, but IT do not think that 
any law should be set up to preserve a certain type of service which 
will not stand on its own feet in a free market where people are given 
a choice of paying for it if they want it. 

Mr. Rogers. Then you cannot visualize under the system that has 
been developing in the last 20 years that the bigger ones getting bigger 
may in turh get a monopoly on the situation ¢ 

Mr. Harvorson. That argument has been used so long, and we have 
seen What has happened. 

Mr. Rogers. Can vou visualize that ¢ 

Mr. Hanvorson. Yes. 1 can, because it has happened in manufac 
turing to a large extent and it has been the economy of large-scale 
manufacturing that has brought down the cost of producing a lot of 
goods in this country. 

At one time there were over 100 car manufacturers. ‘Today there 
are rather few. There is enough workable competition—vou do not 
have to have perfect competition among the giants—workable compe 
tition with economy so that the country is better off. the same as in 
the grocery business. 

Mr. Rogers. Then you take the position that there will remain suf 
ficient competition among the larger groups so that the consumer will 
be protected. You cite as an example the automobile industry. 

Mr. Hanvorson. That is right. As long as there is free entry and 
if you have giants, but as long as you have free entry, if they get the 
price too high, they know what will happen. Somebody will start 
producing it, so even if vou have a few people there, vou have that 
potential competition. You have workable competition. 

The economists have come to recognize that considerably, that we 
could not by any means today break down these big giant corporations 
in order to have a lot of producers, The country would be worse off. 
The cost of producing items would be higher. 

The Cuamman. Don't you find that a lot of food chains, food stores, 
are taking on drug items because they find more profit in those items, 
and to that extent they are militating against the smaller retail 
druggists? 

Mr. Hatvorson. That is very true also, ves. 

The Cuatrman. And do you find also that generally in grocery 
items fair trade does not operate? The preponderant number of the 
grocery items are not subject to fair-trade laws. 
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Mr. Hatvorson. I talked to a druggist the other day. He is not a 
druggist. but he works for a drug store, and he says he can buy the 
Colgate-Peet, I think it was, soap cheaper in a grocery store than he 
can buy it at the drug store in which he works, because he said some- 
how or other the grocery store does not have to comply with the re- 
sale price maintenance contract. He told me that. I did not look 
into it, but he told me that, so that is true, what you say. 

I just have a few more points here. Businessmen argue it is volun- 
tary. If we turn over the Schwegmann decision and make it com- 
pulsory upon those that do not sign, I think that is quite a violation 
of freedom in this country to make the businessman that does not 
sign comply with it. We do believe in strengthening the Robinson- 
Patman Act to prevent discriminatory prices and to protect small 
business in a legitimate manner. 

Mr. Rocers. Will you outline how that should be done? 

Mr. Hatvorson. I think other witnesses could do that better than 
{ have. and I think they have done so. 

Mr. Rogers. I am looking for that answer. That is the reason I 
asked. 

Mr. Harvorson. That has been done, I think, and probably will be 
done by people in Federal Trade and in the Anti-Trust Division. 

Certainly it is not right to freeze margins at 50 percent or some- 
thing, if someone else by larger volume can sell it for 30 and 40 
percent and give the consumer the benefit. 

As far as what the voters want, I do not know whether the corner 
drug store is any more the place where people get together and 
decide what they want and their point of view on these various 
issues are given. I know it is being discussed in the Grange, and our 
people have voted against resale price maintenance. 

Mr. Chairman, you asked about the price in the District on various 
items. As a consumer, I live in Virginia. A couple of times I made 
the mistake of going over to Virginia to buy an item that was cut 
a little bit below the regular price. They told me, “No, we can’t 
sell it here. Go down to the District and buy at that price.” 

It was one of these electrical stores or drug stores that have several 
branches. They could not sell it to me at that price in Virginia, 
but I went to the District and bought it at that savings. 

Thank you very much. 

The Cuatrman. We do not want to cut you off. You can have the 
record, please? We do not want to cut you off. You can have the 
fullest freedom in extension of your remarks. We have another wit- 
ness, and we would like to terminate today’s proceedings at 1 o'clock, 
if we can. 

We appreciate your coming here. 

Mr. Hatvorson. I thank you very much for the opportunity. 

The CuatrMan. Our next witness is Mr. Leo F. Henebry of the 
American National Retail Jewelers Association. 


STATEMENT OF LEO F. HENEBRY, PRESIDENT, AMERICAN 
NATIONAL RETAIL JEWELERS ASSOCIATION 


Mr. Henersry. Thank you, Mr. Chairman and gentlemen of the 
committee, 

My name is Leo F. Henebry. I am the owner of Henebry’s of 
Roanoke, Inc., Roanoke, Va., retail jewelers. I have spent my entire 
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life in the retail jewelry business, having succeeded my father, who 
operated the business before me. 

The Cuatrman. Are you an officer of the American National Re- 
tail Jewelers Association ¢ 

Mr. Henepry. I am president of the American National Retail 
Jewelers Association. 

Before 1 do make any formal] statement to this subcommittee, I can- 
not help but express, Mr. Chairman, my amazement at the illogical 
position that has been taken by some of the testimony offered here re- 
ferring to gross Margins as profits and the argument for farm indus- 
tries for costs above but not seeming to realize what constitutes costs 
for retail merchants. 

Costs are factors with merchants just the same as they are with 
farmers or anybody else who produces. We have to take into con- 
sideration other than the actual cost of our merchandise just the same 
as the farmer has to take into consideration that seed alone does not 
constitute the cost of his commodity. We have to pay rent, we have 
to hire management, we have to pay clerks, and we have to make known 
what products we have for sale and at what price. 

I just digress with that preliminary statement because | am amazed 
at the illogical presentation that has just been made here so far as it 
affects the general scheme of the matter before this committee. 

The American National Retail Jewelers Association was organized 
in 1906 and represents more than 5,000 retail jewelers in the United 
States. I would also like to say that we have members in every State 
in the Union, in the Territories of Hawaii and Alaska. 

We wish to go on record with the House Judiciary Subcommittee 
on Study of Monopoly Power to the effect that we are in favor of the 
basic merchandising principles which underlie the fair-trade laws. 

At their annual convention in August 1951, the members of the 
American National Retail Jewelers Association adopted the follow- 
ing statement regarding fair trade: 

The American National Retail Jewelers Association has always believed in 
the basic merchandising principles which underlie the so-called fair trade laws. 
We have strongly felt that a manufacturer who builds quality and value into 
his product, who advertises such product to the consumer, and thus builds up a 
demand for it, is entitled to protection from the retailer who would attempt to 
turn this demand to his own advantage by unfair competitive means. At the 
same time, we have felt that the retailer should have protection from the mann- 
facturer who, while paying lip service to fair trade, either deliberately or care- 
lessly permits his product to be sold at cut prices. In the first case, the manu- 
facturer is hurt because any offering of his product at less than the established 
price tends to lower the esteem in which it is held by consumers in general. In 
the second case, the retailer is hurt because the fact that someone also offers the 
product at a lower price than he does tends to make the consumer think that 
his prices on all items are too high. The loss leader technique of merchandising 
is too well known by all of us to require further elucidation—it should suffice 
to point out that a fair-traded item provides the predatory merchant with an 
ideal loss leader, as long as he can get away with selling it at a cut price. We, 
as an association have always supported fair trade. We have done this, not 
because we felt that fair trade as it was administered, was perfect, but because 
it seemed to offer much more benefit than harm. We feel that under the fair 
trade laws, as they stood before the recent Supreme Court decision, provided 
everything that we could reasonably ask for in the way of legislative sanction for 
orderly and honest distribution. The fact that, in some cases, manufacturers, 
wholesalers and retailers chose to abuse the privilege conferred by these laws 
should not be considered as a condemnation of fair trade-—the blame must be 
placed on those who were responsible for the abuses. We feel that the correc- 
tion of these abuses is a problem for industry to solve, not for government. 
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We recognize that the Supreme Court decision of May 21, 1951, which in- 
validated the so-called nonsigner clauses in the various State fair trade laws 
insofar as they apply to interstate commerce had made these fair trade liws 
largely unworkable. 

In order that there may be a clear understanding of the position of this asse- 
ciation in relation to the whole question of fair trade, we hereby set forth the 
following objectives : 

1. We strongly favor amendment to the Miller-Tydings Act, so as again to 
validate the nonsigner clauses in the various State fair trade laws. ‘Toward 
this end, we will give our full support to the bill known as the 22 lawyers draft, 
proposed by the American Fair Vrade Council. and we will strongly urge our 
individual members to enlist support for this bill 

2. Pending passage of such an amendment, we will urge 
manufacturers to take whatever steps they legally can toward orderly distribu 
tion of their products, and we will encourage cooperation by our tembers toward 


all fair-trading 


this end. 
3. By all means that are legally open to us, we will continue to encourage 
members to cooperate with those manufacturers whe evidence a sincere desire 
and a tirm determination to maintain their fair-traded prices 

t+. We will endeavor to correct any situation which comes to our attentiol 
wherein any fair trade manufacturer, either willfully or through neglect. fails 
to enforce the maintenance of his resale prices 

5. We invite the cooperation, in this program, of all segments of 
industry, and of all other industries which are interested in making 


our own 
fair trade 
work as it should. 

The Cuatrman. You speak of the 22 lawyers draft bill. T urtder- 
stand that is the so-called MeGuire bill, and the other one, the Amer- 
ian Fair Trade Couneil bill. is the Keogh bill. 

Mr. HeNerry. This isthe Keogh bill. H. R. 6367. lam not referring 
to the MeGuire bill. 

I he CHAIRMAN. I see. You are in favor of the Keogh bill ¢ 

Mr. Henerry. Yes, sir. 

We believe that this program, if given the necessary broad support 
Within the jewelry industry and without, would make fair trade really mean 
What its name implies. It would not be fair trade for the manufacturer only, 
for the wholesaler only, or for the retailer only: it would truly be fair trade 


both 


for all 

In summary, our basic position on fair trade has not changed since 
our convention last August. It now appears that our objectives best 
may be achieved by amendment to the Sherman Antitrust Act. or 
possibly by amendment to the Federal Trade Commission Act. rather 
than by amendment to the Miller-Tydings Act. This association 
does not wish to take sides In any controversv as to the mechanies 
by which our objectives may best be achieved. but we are firm in our 
belief that legislation should be passed, at the earliest possible date, 
which will without question legalize the so-called nousigner clauses 
in the fair-trade laws of the various States. 

Mr. Rogers. You point out the different costs in connection with 
retail businesses. T assume vou are well acqua‘nted with the jewelry 
end of it. 

Mr. Henesry. Yes, sir: I feel that Tam. 

Mr. Rogers. As you point out those costs include service and what 
not. 

Mr. Henerry. Yes. 

Mr. Rocers. The competition that develops, is it by virtue of 
having some standard item that you may have in the store that the 
nonjewelry retail outlet may supply and sell below the fair-trade 
price or even cost in some Instances’ Is that the thing that vou are 
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getting at in asking us to pass this fair-trade item or this fair-trade 
bill? 

Mr. Henerry. Of course, there are many aspects to it, Mr. Rogers. 
One of them, of course, is the fact that we have always had through 
the vears, especially prior to fair-trade—and Tam thoroughly famiul- 
iar with that era merchants going into lines not their own, not lines 
which they regularly carry, using those for sale at a greatly reduced 
profit, certainly below their cost of doing business, in order to attract 
business to their regular line of operation. 

Mr. Rogers. Has that resulted in the retail jewelry trade outlets 
becoming less or more in number 4 

Mr. Hexenry. I think the number of retail jewelry outlets, of 
course, is regulated largely by the times, 

Due to the nature of our business, in more prosperous times, of 
course. there is better business for the stores that do exist, and of 
course newer ones coming into the field. 

Mr. Rogers. Do you have any information as to whether retail 
outlets designated purely as jewelry stores, retail jewelers who would 
be subject to membership in your association, whether the number of 
retail outlets have actually increased or decreased in the last vear / 

Mr. Henesry. They have decreased in the last vear or two, and net 
profits have become almost extinct in the retail jewelry field in the last 
2 or 5 years. 

Mr. Rogers. To What do vou attribute the decrease in retail outlets 
ot jewelry stores / 

Mr. Henesry. Declining margins of profit and increased expense of 
operation. 

Mr. Rocers. If that continues, have vou any prophesy of what may 
eventually happen 

Mr. Henenry. | would hate to prophesy what would happen be 
cause the result would be apparent to all of us. T think. 

Mr. Goupsrems. Mr. Henebry., | wonder, inasmuch as you are the 
first of our witnesses who is both active in his own trade and in an 
association, if vou could give us a fuller,idea of how things operate 
within the trade and tell us some of your problems. 

1 note that in resolution No. 3 which your association adopted you 
stated as follows: 

By all means that are legally open to us we will continue to encourage our 
members to cooperate with those manufacturers whe evidence a sincere desire 
and a firm determination to maintain their fair-trade price 

Of course, this is an “iffy” question. Will your members, do you 
think, continue to cooperate with fair-trade manufacturers if some 
of this pending fair-trade legislation is enacted’ Will there be con- 
tinued cooperation between your membership and the manufacturers ? 

Mr. Henepry. That would be the natural trend for all jewelers, 
both members of our association and those who are not. 

Mr. Goupsrermn. And you cooperated thusly before the Schwegmann 
decision 4 

Mr. Henesry. Yes, sir: I think that was the natural tendency where 
we had a protection to our profit margin, gross margin. 

Mr. Gotpsrern. Does this cooperation take any concrete form in 
terms of relationship / 

Mr. Henersry. No, sir: not concerted action. 
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Mr. Goxpstern. I did not have in mind concerted action. I mean 
are there concrete instances of actual cooperation or is it just a friendly 
spirit / 

Mr. Henepry. It is a friendly spirit. They have, naturally, at- 
tracted the good will of the legitimate merchant by allowing him a 
legitimate profit. ; 

“Mr. Goupsteis. You think, then, that if full benefit to everyone is to 
be derived from fair trade there must be this feeling of cooperation 
between the retailer and the manufacturer. If fair trade is going to 
work out successfully, that they will have te continue this friendly 
relationship ¢ 

Mr. Henxersry. Well, I think that is true, and I think it is for the 
benefit of the consumer, as well. 

Mr. Gotpstrin. Now, in your statement you point out that there are 
abuses which might arise under fair trade, but you think that industry 
can take care of it as distinguished from government. 

Mr. Hunesry. Yes, sir: that is my opinion. 

Mr. Gotpstrers. Do yor think an abuse you might have in mind 
would be the fixing of a retail price by manufacturers to the retailer 
which would result in inadequate mark-up ‘ 

Mr. Henesry. I could cite this to you, Mr. Goldstein, that there are, 
of course, among a large number of manufacturers some who, in order 
to attain the good will of the legitimate trade, do fair-trade their 
goods, but on the other hand they will sell that nterchandise to what 
we might call fringe operators who, while legitimate, they have under- 
handed methods of operation, and we might say are fast operators, 
and when they violate fair-trade prices there is a laxity on the part of 
some of those few manufacturers to use punitive measures. They will 
not exercise, they will not have the laws enferced that are open to them 
to enforce. 

Mr. Goupstrrn. Do you think your association can help them to 
enforce that? Is that the idea? Is that one way of rectifying that ? 

Mr. Henrveny. We would like to encourage those manufacturers to 
enforce their own fair-traded merchandise. If they fair-trade it, we 
think an evidence of sincerity in fair trading is to use what legal 
menns they have to maintain the price. ° 

Mr. Goupsrerxn. One further thought along that line. 1 mentioned 
the possibility of inadequate mark-up. Does that occur at all in the 
industry 4 

Mr. Henesry. What / 

Mr. Gol DSTEIN. Does the fair-traded pric e give you too inadequate 
a mark-up in any case ¢ 

Mr. Henesry. I think in most cases the fair-trade mark-up is in- 
adequate rather than being more than adequate. I know that in my 
own experience, and I know in our association, we have had surveys 
made for the last 5 or 6 years by a nationally known firm of economists, 
Alderson & Session, of Philadelphia, and there hasn't been a year in 
the 5 years up to 1950 that the retail jeweler on the average of those 
reporting has shown more than 5 or 6 percent net profit. 

I might say this to you further: I operate two other stores other than 
my Roanoke store, one in North Carolina and one in Bristol, Tenn., 
and the one in Roanoke is the only one of the three that made money 
last year. The other two lost money, simply due to inadequate volume 
and inadequate margin of profit on the volume we did do. 
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Mr. Rogers. In response to a question asked of you by Mr. Goldstein, 
vou said that naturally those within the association, those engaged in 
the retail trade, would be inclined to deal with the manufacturer who 
does fair-trade the items. 

That being the situation, is there a likelihood that you as a retailer 
will be in a position so that about the only manufacturer you can 
purchase from would be the one who would agree to fair-trade it 
Doesn't that inevitably follow, if all in your association followed that 
policy ¢ 

Mr. Henepry. Of course, if carried to the extreme, that could be 
the answer; of manufacturers who fair-trade their prices, they are 
limited almost entirely to those who do national advertising, and they 
would not constitute more than a small percentage of the total number 
of manufacturers. 

The nature of our business is such that its products are supplied by 
a vast number of small supphers. A great many of our suppliers are 
smaller than we are. 

Mr. Rocers. Does it follow, then, that in your business there are 
very few items that are fair-traded ¢ 

Mr. Henepry. No, sir, not very few, but a smaller percentage are 
fair-traded than those that are not. 

Mr. Rogers. And you do not know as an average retail jeweler what 
percentage of your business would be fair-trade items and what per- 
centage would not be, roughly speaking ¢ 

Mr. Henerry. No, sir, I haven’t that figure but I would say that it 
is less than 50 percent. One thing which constitutes a sizable part of 
our volume, for example, is gems, which it is impossible to fair trade 
because there are no two alike. 

Jewelry is impossible to fair trade, but items like watches which are 
mechanical are standardized to uniform pieces, why, they can be fair 
traded. Silverware can be fair-traded. 

The Cuatmrman. If you care to amplify your statement, you have 
the privilege of doing so, Mr. Henebry. We appreciate your coming. 
I am sorry we could not call on you sooner. 

Mr. Henepry. Thank you, Chairman Celler. I appreciate very 
much the opportunity you have afforded us to be here. 

The Ciamman. We were glad to have you. 

We will now adjourn until 10 o'clock Monday morning. 

We will hear the following witnesses then: Donald Montgomery 
of the CIO, Prof. James A. Rahl of Northwestern University Law 
School, Chicago, Ill.: our former colleague, the distinguished Fritz 
Lanham, of Texas, and Mr. Earl Lifshey, former editor of the Retail 
Daily of New York. 

(Whereupon, at 12:55 p. m., the special subcommittee recessed, to 
reconvene on Monday, February 18, 1952, at 10 a.m.) 
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MONDAY, FEBRUARY 18, 1952 


Hovust or Represenravives, 
SpectaL SUBCOMMITTEE ON THE StTUpY ON Monovory 
Power oF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The special subcommittee reconvened, pursuant to adjournment, at 
10 a.m. in room 346, Old House Office Building, Hon. Joseph R. 
Bryson presiding. 

Present: Representatives Bryson, Rogers, Reed, and MeCulloch. 

(Iso present: E. Ernest Goldstein, general counsel to the subeom- 
mittee: John F. Woog, assistant counsel: Jerrold Walden, assistant 
counsel: and Eileen R. Browne, clerk. 

Mr. Bryson. The subcommittee will come to order. In the absence 
of the chairman [ have been asked to preside. 

Our first witness on the agenda this morning is Mr. Donald 
Montgomery. 

Will vou come forward and identify vourself for the record. 


STATEMENT OF DONALD MONTGOMERY, REPRESENTING THE 
NATIONAL CONGRESS OF INDUSTRIAL ORGANIZATIONS 


Mr. Moxnreomery. Mr. Chairman, my name is Donald Montgomery. 
I am director of the Washington office of the United Automobile 
Workers, CTO, and JT am appearing here this morning on behalf of 
the National CLO. 

I have been asked by the National CIO legislative committee to 
state the opposition of our organization to resale price maintenance, 
the practice by which a manufacturer binds all retailers of a product 
identified by his brand name to sell it for no less than the price he has 
fixed. 

This practice denies to constimers the benefits of competition among 
retailers. It requires them to pay at all stores a price high enough to 
meet the needs of high-cost retailers and deprives them of the oppor- 
tunity to buy at the lower prices for which large-volume retailers can 
sell the products. 

Since we oppose this practice, we are in favor of the bill before you, 
H. R. 4365, to repeal the Miller-Tydings Act which gives Federal 
sanction to the resale price maintenance laws that have been enacted 
by 45 States. _We oppose the bills before vou—H. R. 4592, H. R. 4662, 
and H. R. 6367—which extend this Federal sanction to cover loopholes 
in State price maintenance laws disclosed by recent court decisions. 

We wish to make it emphatically clear that in opposing these meas- 
ures we are not hostile to small business. but on the contrary believe 
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that the welfare of small and independent business is of great im- 
portance to the welfare of this country. We believe that small busi- 
ness should have the protection of law against unfair, monopolistic, 
uneconomic, or deceptive practices of large manufacturers and large 
retailers. We do not believe, however, that resale price maintenance 
legislation is a sound means of achieving this protection for small 
business. 

Resale price maintenance is practiced chiefly on high-priced items, 
not on competitive staples. It is applied to nationally advertised 
goods sold under national brands, not to goods sold under the private 
label of the retailer. High unit profits can be maintained on these 
products because national ‘adv ertising has created a large and repeated 
demand for them on the part of a large number of consumers. In 
other words, these goods are sold on a brand basis, rather than a 
price basis. Consumers are trained to want them and accept them 
with little regard to price. Resale price maintenance is imposed by 
manufacturers to make sure that their retail outlets will exact from 
ultimate consumers the full price which the advertising has made them 
willing to pay. 

The advertised name of such products is usually a large part of 
what the consumer buys and pays for. When the housewise buys 
Bayer aspirin she pays more for the “Bayer” than for the “aspirin,” 
but it is only the aspirin that relieves her headache. If she happens 
to know that all aspirin is aspirin and nothing more, she will not pay 
a high price for the name Bayer but will ouy ‘the ¢ heapest aspirin she 

can find. 

But safe guides to quality like the USP declaration on the aspirin 
label have not been established for most products. Consumers have 
no sure way of comparing. before they buy. the relative merits of 
private brand products with those that are nationally advertised. 
The advertising persuades them to buy by blind faith rather than 
informed judgment. They are even persuaded to believe that a high 
price is itself a guaranty of high quality. Therefore, many con- 
sumers succumb to the lack of information which the advertising 
leaves them with and pay the high prices which manufacturers place 
on nationally advertised products. 

With national advertising controllmg the decisions of so many con- 
sumers, smal] and independent retailers seek legislative protection 
against the deceptive use of nationally advertised items as loss leaders. 
Big retailers can exploit the popularity of these products by using 
them as bait at cut prices to draw consumers into their stores. For 
this purpose they may slash the price of such products to a figure at 
which no retailer could regularly do business. The price mainte- 
nance laws of the States are intended to protect smaller retailers from 
this kind of competition in which the big retailers have an over- 
whelming advantage. This we understand. But we do not believe 
that the protection of small retailers against the predatory or cut- 
throat competition of big retailers justifies a law which aims to pre- 
vent any price competition whatever among retailers in the sale of a 
nationally advertised product. 

Many consumers cannot or will not pay these high prices. and they 
have an alternative. They can test out private label products that 
sell at lower prices, and when they do this they often find that they 

can get as good or better quality for less money. 
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This is where the chain stores and big retailers have their real ad- 
vantage. But retailers can develop sources for good products to sell 
under their own labels at reasonable prices. They can weld their cus- 
tomers into a big family of readers of their attractive magazines. And 
they can find a great many customers who will learn to rely upon their 
private labels, just as other consumers rely upon nationally advertised 
names. 

This continuous and widespread promotion of private Jabel mer- 
chandise gives big retailers a major advantage over small and inde- 
pendent retailers. Resale price maintenance cannot take that advan- 
tage away from large retailers merely by preventing the use of na- 
tionally advertised products as loss leaders. Its long-range effect is 
more likely to be exactly the opposite. ‘The more firmly the advertised 
lines are maintained at high prices, the more consumers will be en- 
couraged to seek out equal or better substitutes at lower prices. ‘To 
find those substitutes they will go to the chain stores, to Macy’s, to 
the mail-order houses, and to the large cut-price liquor stores. 

This is how we see it, and this explains why we think resale price 
maintenance is not only bad medicine for the consumer but is also a 
temporary and ineffective protection for the small and independent 
retatler. 

Mr. Chairman, I would like to call your attention to an article in 
Business Week for last April, the issue of April 21, 1951, which re- 
views the trend in national advertised and private brand selling and 
points out that before the war private brands were making large in- 
roads on national brands, that during the war this process was re- 
versed—goods were scarce, consumers had a lot of money. and the 
national brands came back again. 

Then it says: 

But after the war, with the return to competition, private brands once more 
begun to put in an appearance. 

And they quote an advertising agency as saying: 

The national brand has enjoyed seven fat years. The private label has suffered 
37 lean years. 

jut now (it warned) the private label is staging a come-back und it will give 
the national advertised brand furious competition. 

This is in our judgment the real peril for the small retailer and 
price maintenance does not provide him protection against that. but 
on the contrary encourages the trend to private brand merchandise 
by holding up uniformly the prices of nationally advertised goods at 
high levels. 

In the February 16, 1952 issue of Business Week there is an article 
which reports on a review by Progressive Grocer, a trade magazine in 
the grocery trade. A survey made by that magazine showed that 
because of the high prices of nationally advertised drugs. the field in 
which price maintenance is particularly practiced, the food stores are 
moving into the drug field. 

This article in Business Week says: 

The survey answered one question clearly—-what made the grocer climb the 
fence into the drug store’s field’ The answer is profits. Margins on drugs and 
toiletries are considerably bigger than our margins on the average food item 

Then the article says: 


It is ironical that the druggist himself through his stanch adherence to fac 
trade nurtured the fat margins which tempted the food stores into his real: 
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There, I think, is another example of how resale price maintenance 
is not meeting the small retailer’s problem, but is aggravating it. 

We agree with the proponents of this bill that independent retailers 
deserve a better break. They deserve to be protected against unfair 
price discounts given by manufacturers to chains and large retailers. 
They deserve protection against the predatory price-cutting practices 
of big retailers which take ; advantage of their financial power to drive 
-mall competitors to the wall. And they deserve to have nationally 
advertised products sold to them at prices which are more competitive 
with the private label merchandise of the big outlets. 

Enforcement of the Robinson-Patman Act promises them protection 
on the first score. That is protection against unfair price discounts 
given by manufacturers to chains and large retailers. 

We endorse that act. We urge Congress to give the Federal Trade 
Commission adequate funds for its vigorous enforcement. 

The Robinson-Patman Act provides protection for small business 
vithout injury to consumers. It prohibits price discrimination by 
manufacturers in favor of large retailers except to the extent that 
price differentials are justified by actual differences in cost, and it 
prohibits any special discounts which, in the circumstance-, must have 
monopolistic results. This law puts a restramt upon i fair compe- 
tition, but it does not legalize price fixing. 

This is quite at different thing from the price imaintenance laws 
which legalize price nang on the part of the ne gel ps8 - Price 


iaintenanece, in fact. runs counter to the principle of the Robinson- 
Patman Act. The latter recognizes that lower costs on large-vohume 
~ales to a retailer may justify a lower price than on a small volume. 
But the price niall tenance laws do not recognize that a | irgve-volume 
retailer mav be abl e to operate ona an biniit margin and sell to con- 
~ymers at a lo wer price. They requ > the largest retail outlets to 
harge a price high-enough to satisfy the very small retailer. 


But apart thee this iInconsistem \ het wee} the Rob mo! -Patman 
Act and 1 @ price mamenance laws. the HMpertal t fact is that neither 
of them affords a sensi ient remedy for the problems that heser the 
small retailer. Beceau of the h igh prices charged for nationally ad- 

ert seq products, « consimers will continue te ~eek ot the private- 
label merchandise of large retailers, 

What the small and independent retailer needs is a chance to buy 

ationally advertised products at lower prices. He needs also to 
regain his independence so that he may run his own business to serve 
the real needs of his customers. The “ready-made” market created 
for retailers through the “preselling” of products by national ad- 
vertising has reduced the retailer to the status of agent. He. as well 
as his customers. is victimized. He is told what to pay and what to 
sell for, he is told what items to carry and what to say about them, 
his windows are dressed for him and his display cases arranged— 
ll by the representatives of national brand manufacturers who have 
eated a market for their products before they reach the retail store. 
He is required to find plac e on his shelves for every new brand name 


that is backed by enough advertising to make it a “must.” Prolifera- 
on of names wad every type of product and the endless attempt to 
rejuvenate de 1 for ok | produets by dressing them up in new names 


dd to the retailer's i jeitiaes and reduce the turn-over of his capital. 
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His customers must pay the resulting increase in cost if he is to re- 
main in business. And the more his costs increase, the more vul- 
nerable he becomes to the private label competition of the big re- 
tarler. 

IT may add, Mr. Chairman, that in addition to having products pre- 
sold by national advertising before they reach the retail store, we 
now see the prenomenon of names that are presold before they are 
put on products. 

Again I call your attention to Business Week, this time an article 
in the issue of October 27, 1951, where it points out how the name 
“Duncan Hines” is being sold to food manufacturers to become a label 
for food products not manufactured by Duncan Hines. It is a pre 
sold name. 

Arthur Murray, the dance studio man, his name is being used on 
evening dresses which are not made by him. He simply sells hi- 
name, 

Walt Disney is the champion name licensor of all. Walt Disney’ 
name is sold manufacturers of everything from postal cards to record 
players. Some 200 manufacturers buy that. 

Mr. Brysox. How about Hopalong Cassidy / 

Mr. Monreomery. That is another. I don’t know how many manu 
facturers buy that presold name. 

Walt Disney is the champion name licensor of all. Walt Disney’ 
name to go on foods. So it runs. We have presold products. Now 
we have presold names. All of them, as T say, are reducing the inde 
pendent retailer to the status of a robot who stands there and does 
what he is told by the men who control the market. 

In stating the opinion that resale price maintenance laws provide 
no real solution for the predicament of the small retailer, we are not 
suggesting that the better break he deserves will be achieved through 
legislation. I should say, through legislation alone. We are not 
against achieving it through legislation if that is possible. 

Perhaps the independent merchants should file their customers 
into their confidence and, speaking for them as their purchasing 
agents, bring to bear the combined pressure of small business and 
small consumers upon manufacturers to provide more product and less 
brand name at a lower price. Or they might expand the use of group 
buying and group advertising to develop a market for reasonably 
priced private label merchandise. Whatever may prove to be the 
salvation of the small distributor against the onslaught of the big 
stores and chains, it will not be any law or practice the purpose of 
which is to maintain high prices and high profits on nationally adver 
tised products because consumers have a remedy for that. and they are 
using it. 

While resale price maintenance may offer temporary protection 
against loss leaders, in the long run, as we see it. it can only make 
matters worse for the small and independent stores as more and more 
consumers discover that with a little effort they can save money by 
switching to the private label products of the big retailers. And while 
it is probably making matters worse for them it is certainly causing 
consumers to pay prices that have been arbitrarily fixed by the manu 
facturer and denies them the benefit of competition among retail 
stores. 
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Mr. Bryson. As I understand, you and your principal, the CLO, 
favor the principles of the Robinson-Patman Act? 

Mr. Monreomery. That is correct. 

Mr. Bryson. And your organization is opposed to the pending 
legislation ¢ 

Mr. Monreomery. To the laws to extend the Federal sanction for 
the State price maintenance laws. We are not opposed to the bill 
before you to repeal the Miller-Tydings Act. 

Mr. Bryson. You do favor the Curtis bill which would repeal it? 

Mr. Monrcomery. That is correct. 

Mr. Bryson. I believe Mr. Patman favors the pending legislation, 
dloes he not ¢ 

Mr. Monrcomery. I believe he does. T heard that he testified be- 
fore the Interstate Commerce Committee. I am very unhappy to be 
on the opposite side of an issue with Mr. Patman. He is a very good 
friend of mine and we have worked together on a great many anti- 
monopoly issues. On this one we are not on the same ‘side of the fence. 

Mr. Bryson. I would say offhand he is probably the most alert and 
probably the best-informed Member of Congress on this type of legis- 
lation. 

Mr. Monrcomery. [ am going to ask Mr. Patman what he thinks 

of our conclusion that the price maintenance laws run counter to the 
principle of the Robinson- Panes Act, which he drafted. That act 
specifically recognized, as you know, that a large volume ere 
with lower costs can well be reflected, legally, and rightfully, in a lowe 
price. 
The price maintenance laws do not do any such thing. If a big 
retailer, because of his large volume, has a lower operating unit cost, 
it says, nevertheless, he must charge the same price, take the same 
margin on this nationally advertised price-maintained product which 
the small retailer must take. 

Mr. Bryson. Any questions ? 

Mr. Rocers. Mr. Montgomery, in your statement you do recognize 
the function of an independent retailer, so to speak. We recognize 
that they have a right in our society, they perform a service that the 
people want and need. 

Mr. Monrcomery. Most assuredly. I do most all my business with 

small retailers, as a matter of fact, speaking personally. 

Mr. Rogers. And you recognize that the use of the loss leader is not 
a fair competitive method in that business, do you not? You virtually 
state so in your statement here, 

Mr. Monrcomery. I refer in the statement to deceptive loss-leader 
practices and extreme practices. 

Mr. Rocrers. Yes. 

Mr. Montcomery. It is hard to tell, perhaps, just when a special 
sale becomes a definitely unfair practice. You know, and we all know, 
that there are, for example, many closing-out sales that are fraudulent 
operations. 

Mr. Rogers. Yes. 

Mr. Monrcomery. However, we would not pass a law preventing 
a closing-out sale so that if a man was actually in good faith going 
out of business he couldn't sell his goods for whatever he could get 
for them. 
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What [am saying is that I think many things are called loss leaders 
that may be perfectly bona fide business transactions, but I recognize, 
and the statement recognizes, that it is frequently a deceptive and 
uneconomic practice that simply represents the greater financial power 
of a large retailer to injure and take business away from his small 
competitor, 

Mr. Rogers. Recognizing that, do you have any suggestions or 
-olution as to how we may protect the independent merchant other 
than by this price-fixing method / 

Mr. Monrcomery. Well, 1 would have thought originally in 1914 
that the Federal Trade Commission Act was designed to get at just 
exactly that type of thing, because there is involved in this type of 
loss leader practice we are talking about the element of deception. 
lt is unfair competition. Whether the Federal Trade Commission 
has failed to cope with that practice because of a lack of diligence or 
hecause of a lack of funds from Congress to do the job I do not know. 
Perhaps some other law can be dey ised that will get at the loss-leader 
practice when it is a deceptive, unfair competitive practice. 

What we are saying in this statement is that resale price mainte- 
nance is not the answer because in the long run it is going to hurt the 
small retailer and not help him. 

Mr. Rogers. You say in the long run it will hurt him and you sug- 
gest, in turn, that they have an educational program of their own to 
teach the customers not to rely upon the nationally advertised brands. 

Mr. Monvrcomery. It would be more than an educational program, it 
would be developing sources for private labeled merchandise, good 
private labeled merchandise. And we recommend also that they try 
to force the national advertised manufacturers to sell them at more 
competitive prices, 

Mr. Rogers. Well, you recognize that the manufacturer of a na- 
tionally advertised brand has to spend more on advertising to make 
the public want that particular item or items within that field, do you 
not ¢ 

Mr. Monrcomery. Yes: but I note they all claim that national ad- 
vertising more than pays for itself, that the money spent for the ad- 
vertising increases the volume to where unit costs are reduced. This 
ix the claim advertisers always make when you talk about the extrava- 
gant outlays that you see. 

Mr. Recers. In other words, the advertising within itself pays for 
itself without any necessity of maintenance of price fixing among the 
retailers ¢ 

Mr. Monreomery. That is correct, and then creates a condition 
among consumers that causes them to pay prices which produce high 
unit profits on this merchandise. 

| cited this survey from Progressive Grocer, that nationally adver- 
tised drug lines have such a high profit that the grocers are going into 
the drug line now and taking business aw ay from the drug store. 

Mr. Rocrrs. Well, do you recognize that within the last 30 or 40 
years the manner and method ‘of. mere handising has completely 
changed ¢ 

Mr. Monreomery. It certainly has. 

Mr. Rogers. That is to say there has been a shift from independent 
merchants to the chain-store operation. The retailer must either 
enter in chain-store operation by owning a number of outlets, or if he 
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is an independent merchant and not connected with a chain, in order 
for him to compete, it is necessary for him to go into what we call mass 
buying or pool buying. And if the independent had not done that, 
then he would have been out of business. As you and I recognize in 
our lifetime, we used to have the wholesaler, so to speak, who pur- 
chased from the manufacturer. He performed a service, his service 
being to buy large quantities: and having bought in large quantities, 
he was able to sell to the retailers without engaging in the retail busi- 
ness: that the chains or the bigger outlets, we will put it, found it 
profitable to bypass the w holesaler, go direct to the manufacturer, and 
thereby cut out his profit, and they themselves perform that service, 
that is, to buy in large operation, with the result that the independ- 
ent, if he staved in competition, had to bypass the wholesaler. The 
result is that the wholesale houses have decreased almost to the van- 
ishing point, until today they only constitute the buymg organiza- 
tion, so to speak, for those retailers who see fit to join together. 

Now, do you think if the independent retail druggist. as an example. 
should form a pool along the same line, for buying as the food retail- 
ers have done, that it would be their answer to their problem / 

Mr. Montreomery. I think it could be one of the answers, certainly. 
We suggest that in this statement here. And having done that, develop 
their own label, establish confidence of the consumer in the label. 1 
think to some extent they are beginning to do that. 

Mr. Rocers. That that is their answer rather than depending upon 
any price-fixing legislation / 

Mr. Monrcomery. In our judgment it is a better answer: ves, sir. 

Mr. Rocers. Now, you say in your judgment that would be the better 
answer. In arriving at the conclusion on that did you take into con- 
sideration that 45 State legislatures arrived at a different conclusion / 
Would you say that their judgment in arriving at these price-fixing 
laws was in error because they did not know what they were doing 
when they were dealing with the economic problems / 

Mr. Monteomery. Ido. [ think our statement makes that clear, sir. 
We think they are in error. 

Mr. Rogers. You think they are in error in doing that 4 

Mr. Monrcomery. Correct. We think the retailers who asked for 
the laws are in error as to their own best interest and certainly as to 
the interest of their customers. 

Mr. Rocers. Let’s turn it around then. As I understand, vou repre- 
sent the CIO and the United Auto Workers. You and I recognize 
that Congress in 1934 passed what is known as the Little Wagner Act, 
which gave the laboring man, so far as the Nation is concerned, the 
right to collective bargaining. 

Mr. Monreomery. Right. 

Mr. Rocers. And at the same time it provided, in effect, that the 
people employed in a factory, by a majority vote, so to speak, could 
designate your organization, giving it a right to deal with manage- 
ment; that management was c ompelled then to deal with the or ganiza- 
tion: and if a man should not want to join the organization, yet he 
would be in a position of more or less coming into the organization or 
not being employed. 

Now, is wot that the same thing that we are applving in here in this 
price-fixing set-up / 
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Mr. Monrcomery. I do not think so at all. If the Wagner Act had 
not only said that the workers have a right to organize and be repre- 
sented by a union of their choosing, and that management has a legal 
cbligation to negotiate and bargain with them in good faith, but went 
further and said that management must pay a certain high fixed price 
for labor, then you would have something analogous to the price 
maintenance law—or that management must pay the price for labor 
dictated by the union. The price maintenance law says the consumer 
must pay the price dictated by the manufacturer of the nationally 
advertised product. 

Mr. Rocers. The law does not say the manufacturer has to pay the 
price dictated by the union. 

Mr. MonreoMery. | say the Wagner Act would be analogous to 
price maintenance law if that is what it said. I say it is not analogous. 

Mr. Rogers. Then you see no analogy bet ween the two / 

Mr. Monreomery. No, sir. 

Mr. Rocers. Well, don’t you recognize that after the depression in 
1929 the Government had taken action to protect practically every seg- 
ment of our society except the retailer’ That is, he started first 
with the banker, the RFC, and a system to guarantee the banker the 
stfety of his money? Then we went to the farmer in 1933 and @uar- 
anteed him parity. To labor we guaranteed the right of collective 
bargaining. ‘Then as to the retailer you still leave him in the old 
position of the law of the jungle, so to speak, do you not ¢ 

Mr. Monréomery. No, sir, 1 do not think that is a fair interpreta- 
tion of our statement here at all. We have no objection whatever in 
principle to Congress enacting laws for the protection of the small 
retailer. L presented here a considered statement that we do not 
think this particular method of resale price maintenance is a well- 
culeulated law to protect the retailer, both because it works an unneces- 
sary injury on the consumer and because we do not think it provides 
real protection for the retailer. We are certainly in favor of the 
Robinson-Patman Act, as T have said, which was enacted to protect 
the small retailer, and we would be in favor of any other law which 
in our Judgment afforded protection to the small retailer on a sound 
economic basis which would not impose unhecessary and unjust high 
prices on consumers. 

Our statement here stands or falls on the proposition that these 
nationally advertised products are characteristically overpriced; 
that’s an imposition on the consumer, and so long as retailers tie their 
future to the support of the high-priced nationally advertised product, 
they are not serving the consumer well, and they are not protecting 
their own future. 

Asa matter of fact. I think you could draw the conclusion from 
our statement that the retailer has more to lose from price maintenance 
than the consumer. The consumer has an alternative and is taking 
advantage of it. He can go and get just as good and often a better 
product at a much lower price from a large retailer who has developed 
private label merchandise. 

The small retailer has a much harder row to hoe, and if he follows 
the road reflected by price maintenance, in our judgment he is not 
helping himself but is going in the wrong direction. 
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That is not saying at all that we are against Congress enacting leg- 
islation to help the small retailer. We think this particular legisla- 
tion is not the kind that is going to help him and it unnecessarily 
hurts the consumer. 

Mr. Rogers. Well, we have had testimony before this subcommittee 
of small retailers, most of whom favor this legislation. 

Mr. Monteomery. | know that. 

Mr. Rogers. And yet you believe that they have been misguided 
or misunderstand the ultimate effect it will have upon their business 
due to the fact that you feel if we permit the manufacturer of nation- 
ally advertised brands to maintain the resale price according to con- 
tracts and compel those even who do not sign, as this legislation is 
designed to do, that in the end it will eventually lead to destruction 
of the retailer for the simple reason that the consuming public will 
look to other merchandise of the same quality which sells at a lower 
price ¢ 

Mr. Monreomery. That is correct. 

Mr. Roperrs. And that because of the retailers’ failure to analyze 
it in that manner, it will lead to their destruction, and that the only 
thing that they can do is to either go to pool buying, as the grocery 
man has learned to do, or as large retail establishments in larger 
cities are able to do. and buy in mass quantities from the manufecturer. 
And if we all, if every organization did business in that manner and 
was unable to go to the manufacturer and say. “You must give us this 
at a lower cost.” would not that put the manufacturer in a disadvan- 
taygeous position, or what would be your thought on it‘ 

Mr. Monreomery. I think it would certainiy persuade the na- 
tionally advertised manufacturer that he had better sell his nationally 
advertised products on lower margins all along the line: that he will 
make more protit out of doing more business at a lower-unit: profit 
than out of a smatiler business at higher-unit profit. 

Mr. Rogers. What it amounts to then is that you shift. should I 
say. the business method from the manufacturer to that of the re- 
taller. Ifa retailer follows his line of mass buying, it would in turn 
compel the nationally advertised manufacturer to reduce his price, 
otherwise he would not get his goods on the shelves / 

Mr. Monveomery. That is right. 

Mr. Rogers. Now, did vou ever give any thought as to the im- 
practicability of the retailers combining together in a mass-pool pur- 
chasing power as the druggist must do if they are # reduce these 
prices ¢ 

Mr. Monrecomery. I think they are doing it already to some extent. 
I think you will find right here in Washington—I know certainly in 
the grocery field, and T think vou will find in the drug field some of 
this already. What we say in the statement is not they should start 
doing this, but should expand that operation. 

Mr. Rogers. Then do you think if that were done you would concur 
in the statement that was made here the other day, I believe. by Mr. 
Morison of the Justice Departinent. who quoted some man who said 
to the effect that since we all buy at about the same price and we all 
sell at about the same price, then it is only a question of personnel 
as to whether we survive or whether we make a profit. 

You would concur in that philosophy along that line / 
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Mr. Monrcomery. I am not sure that I understood what Mr. Mor 
json was quoting, What he was saying. 

Mr. Rocers. He quoted—who was it ¢ 

Mr. Goupsrern. If T may, Mr. Chairman, he quoted an executive of 
the Abraham & Straus department store, the vice president, T think. 
The quotation came from Business Week or Newsweek, in which the 
executive said that today all the stores buy at the same price, sell at 
the same price, and that the only real competition between retail 
stores is in terms of personnel. 

Mr. Rogers. Yes. 

Mr. Monrcomery. We eniphasize that in the statement at one place 
the retailer has been reduced to the status of mere agent: everything 
is done for him by the manufacturer, 

Mr. Rogers. Yes. 

Mr. Monrcomery. Let me call your attention to the point there that 
duplication of brands is forced on the retailer by this preselling control 
of the market. 

A friend of mine the other day went to a small druggist in Silver 
Spring and asked for a new product—Dulein, [think it is—which has 
heen getting a big play, and asked the druggist was it glorified aspirin. 
and the druegist said, “That is exactly what it is.’ But here he has 
to have Dulein on the shelf alongside of aspirin, doubling his invest 
ment there for meeting a single need. I think it is putting the inde 
pendent retailer behind the 8 ball. Because of that he has to carry 
all these products and that means low turn-over. Some of them are 
mere duplicates of other things and serve no necessary purpose from 
the point of view of his customers. 

Mr. Roarrs. Then, from that. 1 would take it you feel this price 
fixing law suggested here would give to the manufacturer such an 
advantage that he would eventually be in position to control our 
retail outlets, not only on his brand but on any he may want te sub- 
stitute or suggest mn place thereof. 

Mr. Moxteéomeny. IT think so. 

Mr. Rogers. Tt gives them such an advantage as to be detrimental! to 
the retailer rather than a help. 

Mi. Monreomery. I think so. 

Mir. Rogers. That is all. 

Mir. Bryson. Any questions / 

Mer. MeCunnocn. No. 

Mr. Govpsrrix. Mr. Chairman, with reference to Mr. Rogers’ ques 
tion on loss leaders, I thought it might be appropriate at this time to 
place in the record a list of the States which have statutes which in 
general prohibit sales below cost as distinguished from State fair 
trade acts. 

This appears in the booklet entitled “A Fair Trade Manual for 
Management.” published by the American Fair ‘Trade Council. Ine. 
It SaVvs: 

Twenty-nine States have general sales-below-cost statutes. These are Arizona. 
Arkansas, California, Colorado, Connecticut, Idaho, Kansas, Kentucky, Louisiana, 
Maine, Maryland, Massachusetts, Minnesota, Montana, Nebraska, New Hamp- 
shire, North Dakota, Oklahoma, Oregon, Pennsylvania, Rhode Island, ‘Tennessee, 
Utah, Virginia, Washington, West Virginia, Wisconsin, South Carolina, and 
Wyoming. 

Twelve States have cigarette sales-below-cost statutes. These are Colorado. 
Connecticut, Georgia, Indiana, Iowa, Massachusetts, New Jersey, New Mexico, 
Ohio, Oklahoma, Pennsylvania, and Tennessee. 
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Two States—Michigan and Massachusetts—have gasoline sales-below-cost 
statutes. The Michigan statute also applies to bakery products. 
Mr. Bryson. Professor Rahl, will you identify vourself for the 


record, sir 4 


STATEMENT OF JAMES A. RAHL, ASSOCIATE PROFESSOR OF LAW, 
NORTHWESTERN UNIVERSITY, CHICAGO, ILL. 


Mr. Rau. My name is James A. Rahl. To am associate professor 
of law at Northwestern University at Chicago. 

Mr. Bryson. Do you have a prepared statement / 

Mr. Rani. I do have a prepared statement, sir: but it is a little too 
long to read. 

Mr. BRYSON. ] Was going to say we would like to conchide th ~ 
hearing if we could by noon, The House meets at noon and we have 
one other witness. If vou would submit vour full statement for the 
record and make such comments upon it as vou desire, we would 
appreciate it. (The full statement follows Professor Rahs testi- 
mony. ) 

Mr. Ranv. I thought perhaps if the chairman would permit, I 
might read a few portions from the statement and summarize others, 
and stop at any time vou wish me to stop. 

I would like to say in the beginning that Lam happy to have been 
invited by the subcommittee to appear. I do not represent any person, 
group, or interest as far as I know, at least consciously. My par- 
ticular interest in this field. I would say, stems from two factors: 
()ne, I teach in the trade-regulation field in the law school: anc. Two, 
is a matter of personal history, I was reared as the son of an inde- 
pendent druggist in Ohio. Many times T have had the pleasure of 
viewing the engraved certificate which nit father proudly received 
from the Ohio Fair Trade Committee for his very diligent efforts 
on behalf of fair trade. and I can testify that they were diligent. 

Mr. Brysox. T would like to observe that the independent druggists 
n my State are very high type and alert gentlemen. I am rathe 
-urprised to come here and hear it contended that wher they favor 
this t\ pe of legislation they know not what they do. 

Mr. Rauz. I think, sir, that my father would agree with vou. I 
should add that I do not entirely agree with mv father. but not at 
that particular level. I think that the retailers’ judgment as to what 
- hest for their own particular interest is probably HI eood judgment, 
just as is the judgment of the manufacturer when he feels that pro- 
tection against loss leaders is desirable. I have heard it contended 
that the mannfacturers do not know—are not correct—in assuming 
that loss leaders hurt good will. But Ll think probably they should 
Know, 

In any case, T should say that my own position on the merits of 
the proposal on balance is that I would be opposed to further extension 
of the Miller-Tydings amendment. 

I think there is a great deal to be said on both sides of the question, 
and T have reached that conclusion just by adding up both sides rather 
than for any other particular reason. 

I was asked to come here not to argue the merits, but rather to 
comment on a few of the more technical aspects of fair trade. In 
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doing that, and referring to my statement, L might begin by saying 
a word about the subject of resale price maintenance in general, of 
which, of course, fair trade is a type. 

There are two things about the phrase “resale price maintenance’ 
which I think we need to bear in mind: First, | would emphasize the 
word “maintain” beeause it accurately describes the way in which fair 
trade and related methods operate. We have had very little experience 
with resale price control which has been designed to force dealers 
to lower their prices or to force dealers to vigorously compete with 
each other. 

Second, the term “resale” has the capacity of being misleading. 

Fair trade must be simultaneously viewed from two separate points 
of view if it is to be properly analyzed. From the manufacturer's 
view it is purely a vertical control, but from the retailer's position it, 
as I am sure the subcommittee recognizes, is a horizontal contro! 
designed to give the dealer protection against price cutting by his 
competitor. 

That type or horizontal control can be attained in other ways than 
fair trade, of course. Direct horizontal dealer price fixing would 
achieve the same results. 

It simply happens that the resale control approach nicely coincides 
with the vertical control objectives of the manufacturer. so that both 
dealers and manufacturers have a niutual interest in the same system, 
though, perhaps to some extent for quite different reasons. Fair trade 
thus looks both down and across at the same time, and I think this 
fact greatly complicates the job of evaluating the merits of the 
question. 

In fact, I believe that perhaps some legislative and judicial action 
in the past may have been taken without fully accounting for the hy- 
brid character of fair trade. 

This would suggest listing what to me appear to be the principal 
reasons Why both manufacturers and dealers desire fair trade. 

As to the manufacturer, of course, the objective is usually stated 
to be that of eliminating the loss leader, and there has been so much 
talk about that before this committee that I think it would be of no 
profit to sav anything more about it. And Tam convinced that that 
is the principal reason why manufacturers desire fair trade. Ther 
are other reasons, however, which LT think uppear. One is the rise 
of national advertising, which to some extent has made it desirabl 
for manufacturers to state a fixed price In their advertising to ile 
consumer. When this motive for fair trade appears, I think that it 
is fairly clear that fair trade is being used to decrease the independence 
of the merchant; that is, to make him, as the previous witness stated, 
something of a mere distribution conduit as distinguished from an in 
dependent entrepreneur. He is the means of getting the goods to the 
consumer, but he is taken out of the merchandising picture. with the 
manufacturer appealing over the head of the retailer to the consume: 

Manufacturers may be aided in a more indirect way by fair trade. 
Vigorous price competition on a large scale at the dealer level will 
cause retailers to seek to ent their costs. This may lead to some pres 
sure up the line by retailers against manufacturers to induce them to 
lower their factory prices. By placing a floor under retail prices a 
manufacturer may hope to immunize himself from that kind of 
pressure, 
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Another reason for fair trade, as the Assistant Attorney General, 
Mr. Morison, stated to the subcommittee, has been that it offers to 
some a cloak and possible sanctuary for horizontal price-fixing meth- 
ods among manufacturers. But I am not nearly so competent to 
talk about that as he was. 

Finally, a reason which I think certainly does exist as to some 
manufacturers for desiring fair trade is simply that their dealers in- 
sist on it. Legalization of fair trade invites dealers to press manu- 
facturers into instituting fair-trade practices. I think it might be 
very interesting if a confidential poll could be taken among all of the 
manufacturers employing fair trade to ascertain how many are really 
doing so as a matter of affirmative business policy—that is, in terms 
of their own self-interest—and how many are doing so simply because 
they fear to incur the loss of good will among dealer groups. 

The dealer's interest in fair trade, I think, is fairly obvious. Price 
competition is seldom a pleasant pastime for anvone, Only the dealer 
who is committed to a sales policy of high volume with low-unit 
margin is inclined to view price competition as a good trade instru- 
ment. 

Fair trade is especially attractive to dealers who are subjected to 
price competition from different kinds of distributors. For example. 
the retail druggist—and this is one thing I did witness a great deal 
in the 1930°s—was confronted by competition from (1) the growing 
chain stores: (2) the “pine board” stores or “fly-by-nights.” which 
were able to cut prices by offering very little service and sometimes 
by indulging in substitution of products, palming off, and so on; (3) 
department stores and 5- and 10-cent stores which instituted drug 
and costmetic counters and relied upon quick turn-over and smaller 
margins: (4) grocery stores, which began even then to stock some 
traditional drug-store items: and (5) some doctors whe in order to 
meet the burdens of the depression, began to dispense prescriptions 
and other drug products rather than sending the patient to the drug 
store. 

One can certainly have a great deal of svmpatliy for the independent 
druggist often pinch-hits for a doctor. 

ceutical service. he nevertheless found that the sale of prescriptions 
and related drugs alone was not always sufficient to support his busi- 
ness. 

Mr. Bryson. A lot of times in these days of scarcity of doctors, the 
druggist often pinch-hits for a doctor. 

Mr. Ranv. [ found that to be trne not so long ago when my little 
son swallowed a large quantity of sleeping tablets, and the druggist 
was the man we could reach with the necessary supplies in the quick- 
est time. 

Mr. Bryson. If vou cali up a fine local druggist and tell hin what 
your symptoms are, vou don’t need a doctor; he will send oui the 
medicine. 

Mr. Rau. T think perhaps that is putting the druggist on the edge 
of illegal practice of medicine. 

Mr. Bryson. T am not suggesting anv names, but T know that it 
is done and is appreciated, 

Mr. Rai. I do think it is interesting to note that the retail trade 
which is most concerned about fair trade appears to be the drug trade. 
I think that raises quite a policy question. IT am not sure that the 
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answer lies in eliminating price competition, however. Perhaps the 
States may have to find some other way of preserving the professional 
status of the dr uggist without taking competition out of all of the lines 
of trade in which he participates. 

Mr. Rocers. Don’t you think that the fair-trade legislation and 
those who advocate it arose at the time when there was a change 
in our retail method of doing business? What I mean is that you 
and I have seen the shift in the retail outlet of groceries, for example, 
from independent retailers to chains. Now, that presented a problem 
to the grocers and at the same time presented a problem to the retail 
druggist. 

Now, many a druggist chose the fair-trade method, he thought, to 
save him from what he thought was unfair competition. And T take 
it from your statement and the previous witness’ statement that, 
instead of being an advantage to the retailer, fair trade can and will 
result in a disadvantage to him, because if the manufacturer sets the 
retail price, and he must adhere to it and deal with him exclusively, 
that is the only place he can go and get his goods, so to speak. 

I would like to have your thoughts as to how the retailer should 
meet thissituation. First of all, can it be met by legislation 4 

What are your thoughts along that line? 

Mr. Raw. Well. of course, Tam not entirely ready to assume that 
the situation must be met, Mr. Congressman. 

Mr. Rogers. Well, do you not think that if vou do not meet it you 
will eventually eliminate from our society retail druggists and the 
corner drug store / 

Mr. Rane. T do not think that the evidence is entirely clear that 
that would be the case. 

We have only one parallel instance, which is not entirely analogous, 
for comparison, and that is what has happened in the grocery trade 
to which vou have referred—— 

Mr. Rogers. Yes. 

Mr. Rane (continuing). With the advent of the chain stores. 
Certain independent grocers who were not able to meet that kind 
of competition disappeared, but a great many of them have survived. 

Mr. Rogers. But those that survived, at least out my way, were 
those who were able to go into group buying or chain buying, where 
the old wholesaler, in order to stay in business, made arrangements 
with them. We will sav the Red and White Stores. Now every 
boa that is connected with the Red and White set up in order to vo 
into pool buying and get the advantages of that svstem had to buy 
from this wholesaler. Or, as in the Piggly-Wiggly set-up, they went 
into nothing more than a pool buying. The buying organization took 
the place of the old wholesaler, and the old wholesaler, if he did not 
go into that went out of business. 

Now that was a problem that they met in that manner. Otherwise, 
and as you and I know, many independent retail grocers went out of 
business. If he did not go into this method he went out of business 
because he could not stand that competition because of the mass buy- 
ing power of the chains and others who had gone into the pool buying. 

Now is not the retail druggist faced with carrying on his business 
in the same manner, and is he not likely to become extinct if he doesn’t 
participate in that sort of a system ¢ 
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Mr. Rauv. | certainly do not think the professional druggist will 
become extinct, sir. I do think there may be a diminution in the 
number of drug stores, and Iam not se sure that is bad. 

Mr. Rocers. That is what Iam getting at. Then you think that we 
should permit strict competition, as we have through the change of 
our economy, or should I say method of doing business, if by that 
change, it does eliminate a number of the independents, that that 
probably is one of the casualties of our ability to get the goods cheaper 
to the consumer. If that is done, you state it is not going to be un- 
wholesome for our society, but on the contrary would be a wholesome 
effect / 

Mr. Raut. I am inclined to agree, sir. [| think that certainly we 
have been operating—I have always thought—on the basic assump- 
tion under the Sherman Act that it was competition which in general 
should determine the outlines of progress in business organization. 

Mr. Rocers. Well, vou have heard me mention here a moment ago 
that we have within the last 20 or 25 vears taken the Government and 
made it the arm to protect many segments of our society: first. for the 
banker, and next with the farmer, and next with the laborer, and the 
only one that we have left out without any protection is the retailer. 
Is not that about what we have done / 

Mr. Rant. I do not think he is the only one we left without that 
kind of protection, sir. 

Mr. Rogers. Whom did we leave out 

Mr. Rauv. I think that we have, at least judging from the many 
actions of the Antitrust Division, left the manufacturers out of the 
picture, too. In other words, we have left out the whole business of 
producing and distributing commodities, which, to some extent, i- 
perhaps severable from the other things that you mentioned. 

Mr. Rogers. Well, in other words, we left the distribution of com- 
modities without any help or any control and left them to the old Jaw 
of the jungle, as it is often referred to, the tooth and the claw age. 
Now is not that what we really left them to / 

Mr. Rau. I have not had the feeling it has been quite that uncivil- 
ized, sir. We have left them to competition, which certainly is to 
some extent a harsh thing, but I thought that we had accepted that as 
the basic premise of our economic society. 

As to the instances to which you refer, I certainly am not competent 
to comment upon all of them. But I think that I could say two 
things: 

One is that there have always been pressures, and I am sure the 
Congress would feel those pressures more than anyone else to create 
exemption from the antitrust policy. One exemption tends to lead 
to another. I think perhaps the demands for fair trade have been 
encouraged to some extent by somewhat successful efforts in the past 
to carve out exemptions from that policy, and I think it is possible 
that the strengthening of the Miller-Tyvdings amendment at this stage 
may bring to Congress another group. I do not know what the group 
will he. but I certainly think they would be ent it led to come. 

Mr. Rogers. Well. do you feel even by striking out the Miller- 
Tydings amendment. in spite of the fact that 45 States have per- 
mitted manufacturers to set resale prices. and even if we said that 
was bad legislation and say to take it off the books, that inevitably 
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we are going to have that same group back here saying. “We still 
have a problem. What are vou going to do about it f . 

Mr. Rau. I would refer them to the Sherman Act, sir, which has 
been on the books since 1890, | 

Mr. Rocers. | take it from your statement that every exemption 
or attempt to amend the Sherman Act. be it the Robinson-Patman 
Act or any other, or the Miller-Tydings Act. always results in dif 
ferent problems as it deals with the Sherman Antitrust Act. 

The problem we now have is that of the retailer who thinks that 
his best method of doimg business, or at least those who advocate 
fair trade, is to permit the manufacturer to set a price that the retailer 
may sell at. and that if that was sanctioned by Congress as well as 
by the States that adopted it, such a method may meet the problem 
for the retailers. 

Now if we do not pass any legislation, that is, any legislation that 
deals with the Supreme Court decision and in turn strengthens the 
Miller-Tydings Act. can vou then visualize that the retailers may 
come here for some protective legislation? And if so. what do you 
anticipate it would be ¢ 

Mr. Rauv. I am fairly certain that the retailers will make other 
efforts. Lecannot predict what they would be. 

Mr. Rogers. Well, could you predict any efforts that may be suc 
cessful to them so that they may have some protection as we have 
protected the other segments of our society ¢ 

Mr. Rane. But my position was, to which T return, that Tam not 
entirely sure that they require protection. 

Mr. Rogers. In other words, your position is that in a free com 
petitive system such as has developed even within the last 25 years 
among retailers probably is more wholesome for them than any legis 
lation that may be enacted ¢ 

Mr. Rauw. As a personal opinion, IT haven't the slightest doubt 
that that has been the case in the grocery trade. I think that it well 
can operate in the same way with the druggists. 

My reaction would be that we do not know for sure which way 
it is going to work, and in the past I think that we have placed our 
faith in competition and not in price fixing when we have been in 
doubt. 

Mr. Goipsrern. May | refer back to a statement I would like to 
clarify for the record. We have been talking about the manufacturers 
setting a resale price. As you analyze various pro-fair-trade bill: 
before the subcommittee, do vou find that the distributor, that is, the 
wholesaler, without sanction from the manufacturer, may also 
et the price even though the manufacturer may or may not wish to 
have resale price maintenance of his product ? 

Mr. Rau. As I read the summaries of the State laws—and T must 
say that I haven’t read every State statute in the books—but there are 
good summaries available. 

Mr. Bryson. They are more or less uniform, are they not ? 

Mr. Rant. They vary in some respects, however, Mr. Chairman, 
and the counsel's question is directed, I take it, to one of those 
respects, 

_ There are, T believe, about 25 State fair-trade acts, under which 
It is proper for a wholesaler and a retailer to determine a resale price. 
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or a fair-trade price, without the consent of the manufacturer or 
trade-mark owner. 

There have been some instances of that actually being done. T do 
not know how extensive it is. 

That can lead, of course, to considerable confusion. If one whole- 
saler in the State of Ohio, for instance, may set a price, T take it 
another wholesaler may do the same thing, and you might have two or 
more prices and some very difficult problems on that score. This sort 
of thing, incidentally, inheres in the Miller-Tydings amendment as 
now drafted and also inheres in all the bills that have been offered to 
strengthen the amendment. None of them correct that situation. 

The principal objection to that, I think, is that it simply does not 
conform at all to the rationale of the Supreme Court in the Old Dear- 
born Distilling Co. case, which upheld the constitutionality of the 
nonsigner clauses on the basis primarily of protecting the manu- 
facturer’s good will as identified with his trade-mark. If the State 
acts permit price fixing of that character without the manufacturer’s 
consent, it seems fairly clear they are not primarily aimed in that 
clirection. 

Of course, that takes you to the horizontal aspect which we have 
been discussing. 

I think that the time, apparently, is quite short here, and perhaps 
I had best simply offer this statement for the record and not attempt 
to read very much more. IL should like to comment on the pending 
bills. 

Mr. Bryson. We would appreciate that. 

Mr. Ran. If that is desirable. 

Mr. Bryson. Yes, sir. 

Mr. Rann. Of course, the Curtis bill, IT take it, is clear. It is de- 
signed to repeal the Miller-Tydings amendment. 

The bills introduced by Representatives Poulson and Morano, H. 
R. 4592 and H. R. 4662, I believe are identical, and both involve a very 
simple change in the Miller-Tydings amendment as it now stands. 
Under these bills. the Schwegmann case would be overruled by the 
language in parentheses, beginning at line 8, page 1. 

My only comment as to this language is that, although it is quite 
concise, it seems to me at the same time to be quite broad. Instead of 
being tailored to the existing nonsigner clauses of the State laws it 
resorts to new language having no understood meaning in this field. 

It seems to me that this language could conceivably allow some 
radical changes in the present nonsigner clauses. For instance, the 
State might provide that a resale price shall be binding upon all 
dealers, whether they have notice or not of established prices. This 
would raise a constitutional question, as IT read the Old Dearborn case. 

A State might provide for drastic criminal penalties for price eut- 
ting. One or two States now do, although most of them do not. I 
doubt very much whether Congress would intend to enocurage or 
impliedly sanction the conversion of retail price competition into a 
criminal offense. But it seems to me that this language would permit 
doing so. 

I think that there are other dangers in language which is that broad. 
I cannot predict what they are. It is simply the kind of language 
which lends itself to all kinds of construction and ambiguity. 
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Of course, it is apparent that those bills do not deal with the 
Wentling case which, I take it, is on the agenda of the subcommittee, 
as well as the Schwegmann case. 

The bill introduced by Representative Keogh, H. R. 6367, is a much 
more detailed and extensive exchange. 

The following changes in existing law which it would appear to me 
to make may invite serious consideration. I would state these in order 
of ascending importance, from my view. 

One, it introduces for the first time ‘in Federal law the allowance 
of a stipulated price, as well as a minimum price. It may seem like 
a mere quibble, but [personally am inclined to think that a stipulated 
resale price may tend to be a higher price than a minimum price, since 
if it is the only price that a dealer will be permitted to charge it will 
have to be set high enough to accommodate the least efficient dealer 
handling the product, whereas a minimum price with the dealer being 
permitted to go higher, if he must. will enable some price difference- 
snd-eran be seta little bit lower than the least efficient dealer. 

Two, the bill expressly allows for the first time in Federal law 
agreements to obtain the agreement of third persons as to resale prices. 
This would conform the Federal law more closely to the existing 

State laws than it has been in the past. But this is a step which it 
seems to me tends to invite a great deal of pyramiding of price negoti 
ation in the hands of a few concerns at the top of the business struc- 
ture, and perhaps involves more pyvramiding than is necessary to 
achieve lawful fair trade. 

A manufacturer who wishes to control the selling prices of retailers 
should at least be put to the trouble of dealing directly with at least 
a few of them. 

This provision in the Keogh bill would permit a manufacturer, as 
far as Federal law is concerned, to agree with a given wholesaler 
that that wholesaler in turn will obtain the necessary agreements 
from retailers. thus taking the manufacturer out of contact with 
the retailer entirely. This may not be a serious objection. It just 
seems to me that it is an unnecessary addition to Federal law. 

Paragraph (¢) of the bill undertakes directly to overrule the 
Schwegniun case and appears to be closely adapted to the existing 
State nonsigner clauses. 

Apart from the phrase, “in substance.” appearing in line 2 of 
page 3, the paragraph holds the exemption quite closely to the exist- 
ing State laws. [ myself would find the phrase “in substance” some- 
what objectionable for some of the same reasons that IT mentioned a+ 
tothe Morano bill, in that it introduces an element of ambiguity. 

Paragraph (d) introduces a most radical change into Federal law. 
This paragraph, of course, is designed to overrule the effect of the 
decision in the recent case of Nunheam ¢ orp. VN. Wentling. where, 
before the Schwegmann case, the Federal court of appeals held the 
Pennsylvania nonsigner clause inapplicable to a noncontracting Penn- 
~vIvania dealer making cut-price sales across State lines in the pursuit 
of las mail-order business. 

The general basis of that decision was that to give the Pennsylvania 
act a construction allowing extraterritorial effect as to resale prices, 
would burden interstate commerce, because of the confusion which 
could occur if the price situation applicable to thre yp oduct were dif 
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ferent in the State of delivery from the State in which the dealer was 
located. 

‘The provision, it seems to me. of the Keogh bill dealing with the 
Wentling case may go further than is necessary to overrule the Went- 
ling case if Congress so desires, and it raises certain problems of con- 
struction which | admit at this point have me somewhat baffled. 

IT would visualize, in interpreting this subsection, four hypothetical 
situations. 

One, take the case of a dealer located in a non-fair-trade State, such 
as Texas or Missouri, who is, let us say. offering mail-order business 
to people in a fair-trade State—take Pennsylvania—to keep it in 
conformity with the situation in the Wentling case. 

I think from reading the bill that this would provide that the prices 
of the Texas dealer in sales to Pennsylvania would be controlled, that 
is, they would be bound or controlled under the nonsigner provisions. 
And I think Pennsylvania law would apply. I think the bill is fairly 
clear on that. 

Two, reverse the situation—a dealer in Pennsylvania selling into 
Texas, a non-fair-trade State. LT do not believe that the nonsigner 
control would apply. and IT think the bill is fairly clear on that. It is 
the last two hypothetical cases which give me trouble. 

Three, suppose a dealer located in Pennsylvania, where there is fair 
trade, selling into Ohio where there is also fair trade. This, in fact, 
was like the situation in the Wentling case. 

What price, under this bill, is to control in case the Pennsylvania 
fair-trade price is different from the Ohio fair-trade price—which it 
can be? 

As Tread the bill, I cannot tell, to be sure. which price would control, 
which means, if To am correct, that the objections made by Judge 
Goodrich in the Wentling case are not actually met. His objections 
were not purely technical. They were policy objections—a policy 
underlying, I take it, the whole history of the interstate commerce 
clause of the Constitution—that it is bad policy to permit varying 
State provisions to cause confusion in the handling of interstate prod 
ucts to the extent that it becomes difficult to transport those products 
and sell them properly, 

If the dealer May be subjected to efforts to control his price, both 
according to Ohio law and according to Pennsylvania law, enactment 
of this bill in this form would increase, I think, the confusion which 
Judge Goodrich envisaged, rather than decrease it. And though it 
might meet the technical objections, since Congress certainly has the 
power to relax its jurisdiction over interstate commerce, I do not think 
it meets his objections on the merits at all. 

The fourth hypothetical case is the one that gives me the most dif- 
ficulty. Take the case of the dealer who is located in Pennsylvania 
and who sells in Pennsylvania as well as in interstate commerce to 
other States. Let us say that he advertises in interstate commerce as 
Wentling did. 

As I read this bill—-I may be wrong, because 1 think it is ambig- 
uous—it would be possible that under this clause Federal law could 
be applied to govern his local sales in Pennsylvania, even though the 
actual products sold did not cross the State line. 

If that is the case—my written statement for the record contains the 
it would mean that Congress has enacted 


reasoning on this—then 
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something that it could no longer call merely an enabling act for 
State laws, but has enacted a Fi deral fair-trade law which would 
apply to an uncertain number of cases. It would apply, [ take it 
from that, in all cases in which the dealer involved advertises in inter- 
state commerce. And there are a great many dealers who do simply 
because they publish advertisements in newspapers or list them on 
radio stations which reach interstate listeners or readers. 

And apart from advertising it would apply, further, in any case 
in Which you may regard the dealer as selling in interstate commerce. 
Even though the particular sale by the dealer does not cross a State 
line, it might nevertheless be regarded as a sale in interstate com- 
merce if the product has come to the dealer in interstate commerce. 

nder the trend of modern decisions such as the Lorain Journal case 
you may find not long from now the court declaring that dealers are 
selling in interstate commerce whenever they sell interstate-produced 
voods, with the consequence that a lot of local sales by dealers could 
be controlled under this clause. 

And the control would emanate from Congress, not from State law, 
provided always that there is a State fair-trade price, also, in existence. 

There is here a Federal cause of action. There are federally stated 
requirements. And even if the State should change its State law in 
come respects, though continuing to legalize resale-price-maintenance 
agreements, the Federal provisions here, as I read them, would still 
control, It seems to me that raises a serious question. 

We have heard the Miller-Tyding amendment referred to continu 
ally as a mere enabling act. I was always inclined to disagree with 
that terminology. I do not think it ever was properly to be called an 
enabling act, because it did involve a definite change in congressional 
policy under the Sherman Act. But if it was proper to call it that 
then, it certainly would not be proper to call it that under this 
provision, 

Mr. GoLpsTEIn. I wonder if | could interrupt at this point to ask 
this: Since you have a Federal cause of action established here, is it. 
at least theoretically, possible that if under State law you had a 
part icular tvpe of remedy for violation of fair-trade acts, which might 
he a very minimum type of penalty, that the Federal cause of action 
and the penalty provided for here, or rather the relief provided here, 
night be even stronger than the State calls for in terms of its own 
legislation. Might vou reach a position where the sovereignty of the 
State might be ‘impinged upon by having a Federal cause of action 
with penalties greater for a violation than the State itse If provides 
under its own law ? 

Mr. Rau. I think it is quite clear that that ean happen under this 
till. Given the jurisdictional elements of the applicability of sub- 
section (d) vou refer for the cause of action not to the State law, but 
to the Federal law. and that Federal cause of action, given certain 
State changes, could be broader and more serious than the State law. 

Mr. Goupsrer. I realize the hour is drawing late, but T just want 
to get one or two questions in, if I can. 

Do you think that where a manufacturer and a retailer can, between 
themselves, make an agreement which becomes binding upon all the 
retailer’s competitors, it would mean that there is any difference in 
economic effect between that case and the case where the retailers 
agree among themselves ¢ 
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Mr. Rani. I am unable to perceive any substantial difference in 
economic effect. 

Mr. Goupsrein. Would it be fair to state, then, that even though 
you may have language which specifically says that the Miller-Tydings 
exemption, or in its amended form as proposed by these bills, does not 
permit horizontal price fixing as a practical matter that such language 
is merey rhetoric and not a reality ¢ 

Mr. Rauw. I think those provisos have always been wishful expres- 
-ions of hope in the face of expressly contrary statutory provisions. 

Mr. Goupsrern. And I suppose as an expedienc) y, in order to avoid 
the Sherman Act, it would be possible, for instance, if the Keogh bill 
were enacted, for one manufacturer to sign a contract which ‘would 
bind all of the competitors, that is retail competitors, in a way that 
would save them the difficulty of agreeing among themselves as to 
price ¢ 

Mr. Rau. [t certainly always has operated in that fashion. 

I think that part of our trouble has been a language difficulty in 
continuing to refer to this as resale price maintenance which tends, 
just as a matter of language, to diminish attention to the horizontal 
aspects of the control. 

Mr. Goupsrers. Would you say that the language in section (¢) of 
H. KR. 6367, to the effect that nothing contained herein or m any of the 
antitrust laws or laws of the United States shall render legal—would 
vou say that that is more than an amendment, makes it more than an 
enabling act ? 

Mr. Ranw. In subsection (c) 4 

Mr. Goupsrern. Yes. More than an amendment to the Sherman 
Act itself and, consequently, more than an enabling act / 

Mr. Rani. Well, it is geared very closely to the State laws, and 
the general effect is to state that those State laws shall not be re- 
garded as creating a conflict with the Sherman Act. And in that sense, 
I suppose you could call it enabling legislation. But, as I beheve I 
stated before, the Sherman Act is Congress’ own affirmative policy, 
and this bill. as with the Miller-Tydings amendment as it now stands, 
operates to change that peley. In fact, to overturn a very clear 
opposite policy which prevailed for 47 years, up to 1937. and T think 
it is a mistake in terminology to call any of that a mere enabling 
statute. 

Mr. Goupsretn. With reference to the example you gave, earlier 
in your statement, concerning the fact that a wholesaler under certain 
State laws can fix the price without authorization of the manufac- 
turer—if in two different States vou had two different wholesalers 
fixing two different prices and you had section (d) of the Keogh bill 
operative, would there be any way of telling what constitutes a viola- 
tion if vou advertised at one price in interstate commerce and ac- 
tually vou are involved with one or more different: prices vue ‘ause of 
the wholesaler’s ability to fix the price—is there any way of know- 
ing what the cause of action is and where the violation lies? 

Mr. Ran. T cannot tell where it would be. Ti could create a very 
confusing situation. 

Mr. Goupstern. So that if two wholesalers had two different prices 
and you advertised at one of those, it might be. in terms of praetical 
enforcement, that you would actually have no cause of action. 
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Mr. Rau. That is possible, or you might have a terrible conflict 
case for a court to decide. 

Mr. Goupsrern. Or you might have a plethora of causes of action, 
depending upon which way the courts went. 

Mr. Rauv. That goes to something more than technical problems. 
It goes to the problem of keeping interstate commerce free from ob- 
structions which, [ think, is one of the underlying questions in this 
whole business of leaving certain of these matters to the States, 
and then leaving the Sherman Act a general regulator of commerce 
surrounding that exempted area. It raises questions of possible 
burdens on commerce that Tam not sure can be solved. 

Mr. Bryson. You are submitting your full statement for the record 4 

Mr. Rau. Tf the Chairman permits me: yes, sir. 

Mr. Bryson. It will be made part of the record at this point. Thank 


you very much. 
Mr. Rau. Thank you. 
(The prepared statement of James A. Rall. associate professor of 


law, Northwestern University, follows :) 


STATEMENT oF JAMES A. Raub. ASSOCIATE PRorESSOR OF LAW, NORTHWESTERN 
UNiversiry, CHreaco, Tht. 

I should like to say at the outset that Tam happy to have been invited to ap 
pear before the committee. In appearing here, I represent no particular person, 
interest, or group. Ona few occasions in the past. TD have been employed to give 
a Small amount of advice in matters involving fair-trade problems, bur Lam not 
presently so engaged. Tam primarily a law teacher interested in the eld of 
trade regulation, of which this subject is a part If I have any 
personal interest at all in appearing here it is in niy coneern thst 
mental virtues of our system of free competitive enterprise should remain 
tret so that T may continne to have something about which to teacl 

Lam advised that it might be helpful if I were to survey briefly the histe 
and legal background of fair trade, culminating in the Sehweciann decision 
by the United States Supreme Conrt last Mas It is hoped that this survey mas 
shed some light as to what action may be taken on the four bills bet 


substantial 
the funds 


fore the co! 
mittee dealing in various ways with the problems created by the decision. That 
decision, or at least its particular rationale, L think, was not wholly anticipated 
by the bea Nevertheless, L believe that it was a very healthy thing. bringin 
about as it did the need for congressional reexamination of this question. The 
State fair-trade acts were passed rather hastily in a period of great national 
economic confusion, The Miller-Tydings amendment of 1937 which lifted the 
ban of the Sherman Act and made these acts really effective, passed Congress 
and the President as a “rider” to a much-needed appropriation bill, I think it 
is fair to say that the legislative technique there employed left something of a 
bad taste in the mouths of otherwise impartial observers which it would be 
desirable to remove. And the distinetly depression-origin of the State laws te 
which the Miller-Tydings amendment gave approval certainly invites reappraisal 
in these greatly different economic times 


FAIR TRADE DEFINED 


“Fair trade”, the term which has been applied to the laws currently in force. 
involves one type of resale price maintenance. Resale price maintenance is 
usually broadly defined as any method whereby the owner of a commodity 
(usually but not necessarily the manufacturer) seeks to “maintain” or hold up 
the price at which the commodity will be sold after he himself has already sold it 

There are two things about this definition that I would emphasize. First, I 
would emphasize the word, “maintain,” because it quite accurately describes 
the actual way in which fair trade and related methods operate. We have had 
very little experience with resale price control which had any other aim. such 
as forcing dealers to lower their prices, or forcing dealers to compete with each 
other vigorously. Second, the term, “resale.” has the capacity of being mis 
leading. Fair trade must be simultaneously viewed from two separate points 
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of view if it is to be properly analyzed. Viewed from the manufacturer's posi- 
tion, it is truly a “resale” control; that is, the manufacturer who uses fair trade 
is interested in vertically controlling the pricing of the commodity as it “de- 
scends” from his plant through successive levels of distribution to the consumer. 
But if fair trade is viewed from the position of a retailer it takes on a quite 
different aspect. As to the retailer, what is involved is “horizontal” protection 
against price cutting by his competitor. Resale price control from above is only 
one of several means whereby this kind of protection can be achieved, absent 
legal restrictions. Direct, horizontal price fixing by retailers without help from 
manufacturers or wholesalers would operate in the same way. It simply hap 
pens that the “resale” control avenue, with the manufacturer as the price 
setting agent, accomplishes the objective nicely as to some products and has the 
advantage of coinciding with the somewhat different interests of the manu 
facturer so that both may find mutual advantage in the same system. Fair trade 
thus looks both down and across at the same time. This fact greatly compli 
cates the task of evaluating it, and I think that some legislative and judicial 
atcion of the past may have been taken without fully acounting for the hybrid 
character of this system. 


PURPOSES OF FAIR TRADE 


I am here primarily to talk about legal problems, rather than marketing prin 
ciples or policy considerations. But I do not think that the statutes and deei- 
sions involved can be fully interpreted without having in mind some nonlegal 
considerations underlying the legal framework. It is desirable therefore to set 
out first what would appear to me to be the principal purposes served by resale 
price maintenance from the manufacturer’s viewpoint and separately from: the 
dealer’s viewpoint. 

As to the manufacturer, the primary aim has been said to be that of eliminat 
ing the so-called loss-leader practice. By dictating the minimum retail price of 
his product, the manufacturer makes it impossible for a dealer to announce the 
sale of the product at an abnormally low price. Implied in the term, “loss 
leader.” is that the dealer exploits the good name of the product and sells it at 
a loss in order to lead customers to his store. To such a dealer, the particular 
sale is simply an advertising technique and he can regard his “loss” as simply 
a promotion cost. In return, he hopes to sell other preducts to the attracted 
customer, acquire a reputation for offering bargains and thus build his own good 
will, Oecasionally, and perhaps especially during the depression, some mer 
chants added sharp practices to the loss leader and indulged in actual substitu 
tion of products. T think that it is a mistake to assume, however, that such 
an evil is a necessary incident of the use of the loss leader, for a perfectly ethical 
hut vigorously competitive dealer may see the loss leader as a quite legitimate 
promotional decise. Sometimes the term is loosely applied to any retail 
of a product at less than its customary price. In these cases, it may be that the 
dealer is not taking a loss at all but on the contrary is lowering the price through 


sale 


reasons of efficient operation. 

In any ease, the products which lend themselves best to loss leader use are 
those with the best-known brand names. This is probably the renson why the 
manufacturers who desire fair trade are almost always manufacturers of prod- 
nets with valuable trade marks. Some manufacturers believe that abnorml 
price cutting tends to depreciate the value of the prodnet in the consumer's mind, 
who may conelude that in paying the higher price in the past he has been cheated 
If this is true, sales will be hurt in the long ron. Furthermere, the dealer-com- 
petitors of the price cutter may net wish to continue to carry the prodnet if they 
are unable to match the price cuts. Thus, the number of outlets handling the 
product may diminish and this. too, may hurt sales. It is to be noted that 
the products that are fair traded are usually products which are marketed on a 
broad scale in all kinds of retail outlets. A manufacturer who prefers that 
his product be handled only by selected dealers usually has little interest in fair 
trade. 

In sum, the manufacturer interest in controlling retail prices is usually 
directly associated with the theory that it is necessary to protect his good will 
with both consnmers and dealers. It is sometimes said that these manufacturers 
are Wrong in believing this price cutting hurts good will, but T am inclined to 
think that they are the best judges of that problem. 

There are other reasons which appear to make fuir trade desirable to some 
manufacturers. The rise of national advertising with manufacturers appealing 
over the heads of dealers direct to consumers has created the desirability some- 
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times for the stating of a fixed price in the advertising. In this way the manufac- 
turer diminishes the importance of the dealer in the retail-sale transaction. 
When this motive for fair trade appears, fair trade is being used to decrease the 
independence of the merchant, to make him a mere distribution conduit. This is 
something to bear in mind when the argument is advanced that fair trade is 
designed to preserve the independent retailer. It may preserve his income, but 


-hardly his independence. 


Manufacturers may be aided by fair trade in a more indirect way, too. Vigorous 
price competition on a large scale at the retail level will cause retailers to seek 
te cut their costs; this may lead to pressure up the line for reductions in the cost 
of goods and may tend to force the Inanufacturer to lower his own factory price 
By placing a floor under retail prices a manufacturer may hope to immunize 
himself from that pressure. Another reason for fair trade sometimes suggested 
is that it offers a cloak or sanctuary within which the effect of horizontal price 
fixing between competing manufacturers can be accomplished. This can come 
about through the agency of a dealer handling both products who negotiates a 
fair-trade price separately with each manufacturer and bring the two retail 
The two manufacturers can independently then adjust their 


prices into line. 
If done consciously, this 


own factory price using the retail prices as a standard. 
would be illegal, but it would be very hard to prove, since with fair-trade contracts 
lawful all of the outward actions above mentioned are separately legal. A final 
reason why some manufacturers desire fair trade may simply be that thei 
dealers insist upon it. Legalization of fair trade invites dealers to press manu 
facturers into instituting fair trade. It might be very interesting if a confiden 
tial poll of manufacturers who employ fair trade could be made to ascertain how 
many are really doing so voluntarily and how many are doing so because thes 
fear to incur the ill will of dealer groups. 

Dealers appear to desire fair trade for fairly obvious reasons. Price competi 
tion is seldom a pleasant pastime for most merchants. Only the dealer whe is 
committed to a sales policy of large volume with low-unit margin and high turn 
over for profit purposes is inclined to view price Competition as a good instrument 
of trade. As indicated above, price competition can be eliminated by direct 
dealer price fixing, but this is impossible where uncooperative competitors are 
present. By linking price control to the very source of the goods for all dealers, 
fair trade offers a means of handling the recaleitrant competitor. Fair trade 
is especially attractive to dealers who are subjected to competition from different 
kinds of distributors. For example, the independent retail druggist in the 
1930's was contronted by competition from (1) the growing chain stores which 
offered lower prices due to the economies of integration and large-scale buying: 
(2) “pine-board” stores, or fiy-by-nights which were able to cut prices by 
offering little service and sometimes by indulging in substitution, “palming-off.” 
ete.: (5) department stores and 5S-and-10-cent stores which instituted drug and 
cosmetic counters and relied upon quick turn-over and smaller margins: (4) 
srovery stores which began to stock some traditional drug-store items as a 
service to their customers: and (5) some doctors themselves who, to meet the 
depression, dispensed a large variety of drugs to their patients. One can have ; 
certain amount of sympathy for the problems of businesmen who were in the 
position of the druggist. Relied upon by society to furnish professional pharma 
ceutical service, he nevertheless found that sales of prescriptions and related 
drugs alone was not always enough to support his business and he relied upon 
many less strietly professional items to increase his profit. It was often his 
margin in these other items such as cosmetics, tooth paste, patent medicines, and 
other home remedies; tobacco and a variety of home supplies and appliances, 
which was seriously threatend by competing new distributors. The loss leader 
undoubtedly figured in the picture, too, but it was fairly plain that the inde 
pendent druggist saw fair trade as a means of accomplishing more than the 
elimination of the loss leader. That is, fair trade became an important means of 
protecting the traditional drug store against the menacing inroads of new forms 
of distribution. 

To some extent, this pattern was repeated in other trades. Thus, fair trade 
may serve the purpose of destroying the competition of new forms of distribution 
If this is its motive, it is to some extent inconsistent with a basic proposition of 
a free enterprise society that as much as possible, freedom for new methods of 
doing business must be preserved. 

Quite apart from the above considerations, dealers who are not faced with 
new forms of distribution may still desire fair trade purely and simply as a 
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ineans of protecting profit margins by destroying price competition among 


thernselves. 

in suiumary, fair trade for the dealer, as with the manufacturer, may serve 
the purpose of stopping undesirable practices like substitution. In the process 
it also serves to eliminate the loss leader, which may or may not be an undesirable 
trade device depending upon how one views it. And at the same time, from the 
point of view of both manufacturers and dealers, fair trade may serve to elimi- 
nate plain, ordinary price reductions reflecting economies of efficiency and 
improved methods of distribution. 


RESALE-PRICE MAINTENANCE BEFORE FAIR TRADE 


The fair-trade system itself dates only from the 1980's. But we have had 
some resale-price maintenance practices in one form or another for a much longer 
period of time. Some of the methods used were known to the common-law 
courts before the Sherman Act of 1890. And a variety of cases under that act 
almost from its beginning have dealt with these problems. Prior to passage of 
the fair-trade law, four principal methods appear to have been used with varying 
legal and commercial success : 

1. Restrictive condition attached to the goods.—Efforts were made by some 
mannfacturers to impose price control on dealers on the theory that the mann- 
facturer had the inherent right to do so because he had produced the product. 
The courts refused to accept this theory as a property concept, saying that once 
the producer had sold the product, he lost all control. The United States 
Supreme Sourt in the Bobbs-Merrill case of 1908 and the Bauer case of 1913 ruled 
that even copyright holders and patentees could not, by virtue of their lawful 
monopolies, dictate resale prices for their articles once they had obtained their 
reward by selling them. These rulings have remained unchallenged, and pro- 
ducers no longer attempt to control resale prices by rule and notice. 

2. Ordinary contract.—Agreements betwen the producer and dealers providing 
that the dealers will abide by prices dictated by the producer were commonly 
attempted in early days. At common law, the courts were divided as to the 
enforceability of these agreements. In the leading Dr. Miles case of 1911, the 
Supreme Court, in a 7 to 1 decision written by Mr. Justice Charles Evans Hughes, 
held that such agreements were illegal under the Sherman Act if the products 
involved moved in interstate commerce. The Court grounded its decision squarely 
upon the proposition that resale-price maintenance produces the very same effect 
as a direct price-fixing conspiracy among dealers and is therefor in restraint 
of trade when it comes about by contract. This view of resale-price maintenance 
has been repeated in a steady flow of Supreme Court decisions over the years 
down to and including the Schwegmann case. The Court throughout its history 
of Sherman Act treatment has condemned nothing more steadily and deter- 
minedly than price fixing. Its repeated identification of resale-price control 
agreements with this condemnation is an important consideration in any 
objective appraisal of the problem. 

3. Agencu.—Since section 1 of the Sherman Act condemns only “contracts, 
combinations, and conspiracies” in restraint of trade, it has been thought pos- 
sible to escape the Dr. Miles rule by having the manufacturer distribute his 
product all the way to the consumer through the medium of agents, rather than 
independent dealers. If the retailer who hands the article to the customer is 
the manufacturer's agent. the manufacturer may dictate the selling price, just 
as though the retailer were a mere employee, as he would be if the manufacturer 
owned the retail outlet outright. The Supreme Court in the General Electric 
case of 1926 held that this method did not violate the Sherman Act where a 
bona fide agency system is used. The matter has not been directly before the 
Supreme Court since that time. My own view is that, in view of recent decisions 
of the Court which have expanded the conspiracy concept of the Sherman Act, 
the agency method is now of more doubtful validity. In any case, it has not 
been extensively used because it is too expensive and burdensome for many 
manufacturers. 

4. Refusal to deal_—Some producers have had some success in forcing dealers 
to observe announced resale prices simply by threatening to stop supplying price 
cutters. Since this practice, if carried on by the producer without active help 
from anyone else, does not involve contract or agreement of any sort, the 
Supreme Court in the Colgate case of 1919 held that it did not violate the 
Sherman Act unless it was part of a scheme te obtain a monopoly. The Court 
quickly surrounded this device with qualifications, however. Mere acquiescence 
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by dealers in the producer’s demands would not give rise to unlawful combi 
nation, but any active help by dealers in inducing others to comply, or in policing 
the system would give rise to an unlawful conspiracy. In the Beechnut case of 
1922 the Court applied this same theory to find the plan there involved to be 
an unfair method of competition in violation of the Federal Trade Commission 
Act. Threat of refusal to deal has been employed by some producers, but the 
line between legality and illegality here is very thin. Quite a few producers 
have resorted to the milder practice of quoting “suggested prices” to the trade. 
Standing alone this approach raises little question of illegality, but if the “sug- 
gestion” is meant to carry a threat, the device directly raises the Colgate \ 
Beechnut problems. As a result of the Schwegmann case, some producers have 
turned to threat of refusal to deal to try to hold the line. 

None of the above-mentioned devices proved very satisfactory to many manu 
facturers. Efforts were made periodically after the Dr. Miles decision to induce 
Congress to legalize resale-price maintenance contracts by overruling that de- 
cision. The last such attempts prior to the enactment of the Miller-Tydings 
amendment of 1937 appear to have been the Capper-Kelly bills of 1929 and 1930. 
All of these efforts in Congress Were unsuccessful, and with the advent of 
NRA, many of whose codes provided for resale-price maintenance, attempts to 
amend the Sherman Act stopped.s After NRA was declared unconstitutional, 
however, renewed efforts were made, culminating in the Miller-Tydings 
amendment, 

HISTORY OF ENACTMENT OF STATE FAIR TRADE ACTS 

Meanwhile, a new approach to the problem was adopted through appeals to 
State legislatures to legalize resale-price maintenance agreements as a matter 
of State law. It was at this time that the name “fair trade” apparently came 
into use. The first Fair Trade Act was passed in California in 1931. This 
act merely legalized voluntary agreements and was ineffectual. It was amended 
in 1938 by the addition of the all-important “nonsigner” clause, making prices 
set by agreement binding upon all dealers having notice of the prices. This 
clanse was the key to the whole matter and rapidly converted the relatively in- 
effective voluntary-agreement technique into a mechanism of enormous power. 
Recognizing the great potentialities in this new-found device, groups in several 
other States, probably spurred meanwhile by the pleasant taste of mass fair 
trade under NRA, secured passage of the law by their legislatures. 

The outstanding historical fact of the history of fair-trade enactments probably 
is that the real impetus seems to have been provided not so much by manufac- 
turers as by dealer groups, notably the independent druggists and certain other 
trades. Knowledge of the nature of sponsorship of legislation does not nec- 
essurily determine doubts as to the meaning of the laws. but it is certainly 
helpful in evaluating the aim and purpose of the laws. As was indicated earlier 
in this statement there may be different types of hopes and aspirations which 
fair trade may satisfy. Certainly one such hope, perhaps the primary one, 
has been that of dealer groups attempting to preserve their customary status 
in the distribution picture against the inroads of newer forms. This does not 
have too much to do, for example, with the separate aim of eliminating loss 
leaders. 

Doubts arose as to the constitutionality of these State laws, and especialls 
as to the nensignor clause. The New York Court of Appeals, for example, held 
the New York Act unconstitutional. In 1936 the United States Supreme Court 
in the Old Dearborn case and the Pen Boys case, however, upheld the Ilinois 
und California acts, respectively. The principal contention made Was that 
the State law nonsigner clause violated the due-process and equal-protection 
clauses of the fourteenth amendment of the Federal Constitution, The Court 
held that this was not the case. Among other things. the Court said that the 
use of State power to force dealers to observe set prices on trade-marked goods 
does not deprive the dealer of due process of law since such price control serves 
as a valid protection of the producer's valuable trade-mark and good will. The 
theory of the Court here is grounded rather squarely upon the loss-leader justi- 
fication of fair trade. There has been much speculation as to whether the Court 
would have reached the same result if it had viewed fair trade as a device 
for protecting the dealer's margin of profit against competitive inreads by other 
dealers, instead of as a device for manufacturer protection. I have no opinion 
on this or whether the present Court would view the matter differently, but T 
think that this demonstrates the great importance of keeping in mind the 
different purposes which fair trade serves. 
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After this ruling on constitutionality many other States passed Fair Trade 
Acts until by 1941, 45 States had passed the laws. Today, only the District of 
Columbia, Missouri, Texas, and Vermont are without such laws. Fair-trade 
agreements are positively illegal in Texas, Missouri, and the District of Columbia. 
They are apparently lawful under Vermont common law, but Vermont has ne 
nonsigner control. The Florida Supreme Court recently declared that State's 
act unconstitutional, largely on the ground that its interference with the freedom 
of dealers to price as they pleased was justified only as depression emergency 
legislation, the need for which has obviously passed. The Florida Legislature, 
however, has reenncted the act with a new declaration of public policy. 


HISTORY OF ENACTMENT OF MILLER-TYDINGS AMENDMENT 


The State laws did not provide a final answer, however, to the problems of 
fair trade, for the Sherman Act and the Federal Trade Commission Acts still 
stood to make resale price maintenance agreements unlawful where interstate 
commerce is affected, which is most of the time, especially since the manufia 
fair trade are almost invariably those with nationally 


turers interested in 
really see how State law 


known brands sold in a national market. [T do not 
proponents could have ever seriously believed,that any major achievement along 
these lines could be made without 1 Federal exemption. They quite naturally 
turned to Congress, first in 1986, and again in 1937, with the resulting Miller 
Tydings amendment. 

There were three peculiar things about the enactment of the Miller-Tydings 
amendment. First. it was achieved as a “rider” to another bill. 

Second, the amendment. which largely copied the State laws in most respects, 
made no mention of the all-important nonsigner clause. It has never been clear 
why this was done, and the legislative history does not make it clear, as is shown 
by the sharp division of opinion of the Supreme Court in the Schwegmann case. 
I have a theory on that which is explored in an article of mine which I will 
submit for the record if the committee so desires. But whatever the reason 
for the omission, it left the amendment vulnerable to the successful attack made 
in the Schwegmann case. 

Third, although the amendment directly changed the Federal antitrust laws, 
the proponents of the amendment emphasized that it was merely an “enabling” 
act, leaving the States free to determine their own policy in the matter. Both 
the House and Senate committee reports on the bill stated that they were not 
attempting to resolve arguments as to the merits of fair trade but were simply 
freeing the States to resolve the question. It is true that unlike earlier bills to 
exempt fair trade. the Miller-Tydings amendment is geared to the State laws and 
provides for Federal exemption only where resale price agreements are lawful 
in the State of resale. In this sense, the amendment “enables” the States to 
have their own system. But it seems to me that the implication here was that 
the Congress was stating no opinion of its own as to the desirability of fair trade. 
This it could not really do, for the Congress was in fact changing its own positive 
antitrust laws to accommodate State laws which at that point were in direct 
conflict. In effect, the Miller-Tydings amendment said, “whereas Congress 
through its Sherman and Federal Trade Commission Acts has for 47 years 
condemned resale price maintenance in interstate commerce, it now reverses 
that policy.” This change of policy would necessarily involve the formation of 
an opinion as to the merits of fair trade from the point of view of national public 
policy, 

ANALYSIS OF THE OPERATION OF FAIR TRADE 


With the ban of the Sherman Act apparently lifted, the fair-trade system 
could operate unhampered, as it did from 1937 to 1951. Since the committee is 
being asked to repair the damage done by the Schwegmann case, it might be well 
to chart at this point the important provisions of the State and Federal law 
and observe some of the problems raised. 

The various State laws differ in some rather unimportant respects, but they 
are basically the same. <All have two key features: (1) vertical avreements 
hetween a producer and distributors setting a resale price for a trade-marked 
commodity are made lawful; and (2) prices set pursnant to such agreements are 
hinding upon all dealers in the State who have notice, under penalty of an 
action for unfair competition by anyone injured by price cutting. The laws are 
permissive in that no one is compelled to make an agreement, but they are 
mandatory upon all dealers in the product whenever an agreement is made. The 
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effect is to permit two agreeing parties to blanket an entire State with privately 
determined prices. In only extraerdinary circumstances are exceptions allowed, 
such as bankruptcy, closing out of the stock, or sales to the State. 

There is no standard set for the reasonableness of the prices involved, and as 
far as I know there is only one State, Wisconsin, in which there is any real 
machinery for State supervision of the prices set. The laws themselves do 
offer one apparent safeguard. That is the provision in all of them that the 
product must be in “free and open” Cor in some States, “fair and open”) “com- 
petition with other commodities of the same general class.” Senator Tydings, in 
defending the same language in the Miller-Tydings amendment, stated that this 
is a mountain-high requirement, guaranteeing that the price set will always 
be reasonable because it cannot be higher than the price set by competing pro- 
I thing that in practice this requirement has not demonstrated quite 


ducers. 
As far as I can ascertain from the cases, as 


as inuch altitude as was suggested. 
reported in the Commerce Clearing House Trade Regulation Service, the matter 
has been raised in the courts only about six times since the first Fair Trade Act 
wis passed more than 20 years ago. And in only one case—-the Eastman Kodak 
“ase brought by the Federal Trade Comimission——has this requirement actually 
operated to bar the price-setting involved. Tam inclined to think that it may 
be almost impossible to give this Jangnage a precise, workable significance, and 
it is probably an illusory protection for consumers. 

The State laws vary, as stated a moment age, in some respects. 
provide for the setting of minimum prices, while others provide for “stipulated” 
or absolute prices, a point noted unfavorably in the Schwegmann case. Some 
permnit, price setting by others than the producer of the commodity without his 
consent, While other laws limit this privilege to the producer or toa person author 
ized by him. I think it fair to say that a State law which allows a wholesaler 
and retailer to set a price without the consent of the manufacturer departs rather 
completely from the theory that the Law is designed for the purpose of protecting 
the manufacturer’s trade-marks. 

The Miller-Tydings amendment does tot exempt from the antitrust laws any 
kind of resale price maintenance authorized by the States, but sets up its own 
requirements for qualifying for the exemption. In general, however, these 
requirements simply copy the main requirements of the existing laws in the 
States. In this connection, the amendment, it may be neted, parallels the State 
laws which allow persons other than the producer or trade-mark owner to set 
prices. The amendiment then provides that its exemption shall be forthcoming 
if the resale price agreement involved would be liwful in the State where the 
resale is to take place. As we are all aware, the amendment says nothing 
about the nonsigner control clauses of the State laws. joth the amendment and 
all of the State laws contain a provision against horizontal agreements as te 
resale prices, as between manufacturers, between competing dealers, and so forth, 
thus undertaking to prevent the fair-trade device from becoming the instrument 
of horizontal price fixing. In a sense, it seems to me that these provisos are 
wistful expressions of hope in the face of statutory provisions the main effect 
of which are to create expressly a certain kind of horizontal price-fixing and to 
create indirectly at least a tendency toward other kinds of horizontal elimina- 
tion of price competition. As stated before, the fair-trade laws directly legalize 
arrangements which create State-wide—and with the assistance of the Federal 
exemption——Nation-wide dealer price control as to selected products. And by 
making lawful the negotiation of these agreements, the fair-trade laws certainly 
create an atmosphere and an environment within which secret illegal agreements 


Briefly, some 


nuiy be more readily negotiated 
THEORY AND EFFECTS OF THE SCHWEGMANN CASE 


The Schwegmann decision arose in a case in which a producer brought suit 
against a price cutter in a Federal district court in Louisiana. The price cutter 
defended on the ground that he had not signed a contract with anyone as to 
resale prices, The effort of the producer to invoke the nonsigner clause against 
him was an effort by an interstate seller to force price fixing upon him and thus 
fo restraint interstate trade and commerce. Sueh a restraint, arising as it did 
through the use of contracts negotiated with other dealers, would be in violation 
of the Sherman Act unless exempted by the Miller-Tydings amendment. Since 
the amendment is utterly silent on the question of nonsigner control, he argued 
that the producer’s scheme was not exempt. Since it was not exempt, it Was an 
attempt to invoke the aid of the court to enforce an illegal restraint and there 
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fore the producer should be denied relief. This, in substance, was tle theory 
adopted by the majority of the United States Supreme Court. 

Certain things are worth noting about the decision: First, the theory used 
Was entirely that of violation of the Sherman Act. This means that, although 
the matter was net directly raised in the Schwegmann case, persons now under 
taking to enforce resale prices against nonsigners are subject to direct prosecu- 
tion by the Federal Government or to treble damage suit by private individuals 
Second, the Court did not ground its decision upon any theory of unconstitu 
tionality, except that of invoking the supremacy clause of the Federal Constitu 
tion to cause the State laws to yield to the Sherman Act in the direct conflict be 
tween the two found to be present. The consequence is that it would seem that 
the Old Dearborn case which upheld the nonsigner clause against fourteenth 
amendment attacks is still good law. It follows that the State laws are still in 
force to the extent that they keep out of Sherman Act territory. And it alse 
follows that an amendment by Congress to the existing law expressly exempting 
nonsigner control from the antitrust laws would be constitutional. I am not 
a constitutional law student and I do not mean to suggest that such a path is 
completely immune from new constitutional attack. But I have not heard ef any 
persuasive theory which would indicate at present that this is a real danger. 

The aftermath of the Schwegmann case has involved some econotmnic effects 
and some very substantial legal problems. The dramatic retail price wars 
which celebrated the decision in a few cities were immediate economic results 
of the case, but I think that it might be a mistake to conclude that this is the 
sort of thing normally to be expected in the absence of fair-trade laws. There 
were some very abnormal! business factors present at that particular time which 
coincided with the decision to give the temporary Roman holiday: many of 
these factors were in no sense chargeable to the decision. And it was quite na 
tural to find that retailers wie have elways fought fair trade would held a little 
victory celebration as a promotional device. It is neteworthy that very little 
of this sort of thing seems to have occurred in many of the large as well as 
sinaller cities of the nation. 


EFFORTS TO ESCAPE THE SCHWEGMANN DECISION 


The legal problems created by the decision are undoubtedly serious ones for 
auy person desiring to continue to employ fair-trade pricing. Since all of the 
laws are still on the books, constitutionally untouched by the decision, it is 
inevitable that the utmost ingenuity will be employed to find some way to con 
tinue to use the laws. The present situation invites such attempts, and in fact 
is a kind of challenge to lawyers to find some safe avenue for the fair-trade 
minded clients. I would suppose that even businessmen who are relatively 
disinterested as to fair trade, but who have been employing it for some reason, 
nay be so motivated in this situation, whereas such persous might abandon all 
desire for fair trade if these invitations were completely removed from the 
statutes. 

My own reading of the decision against its historical and statutory backgreund 
leads me to believe that there is no clear and safe path around the decision 
The theories and techniques which I have seen invoked to date fall into two 
classes: (1) Efforts to obtain the effect previously supplied by the nousigner 
clauses without any reliance upon those clauses at all; and (2) efforts to use the 
nonsigners Clauses in such a way as to keep out of the interstate Commerce 
reach of the antitrust laws. 

As to the first class of attempted avoidance of the effect of the decision, the 
method which some producers are appearing to rely upon involves the use of 
certain clauses contained in most of the State laws (though net mentioned in 
the Miller-Tydings amendment) which authorize not only agreements between 
two persons as to prices to be charged, but also authorize these two persons to 
agree that one of them will exact additional agreements from third persons 
with whom he deals. Some of the State laws legalize only agreements by the 
buyer of goods that he will obtain further agreement from the person to whom 
he resells. Other State laws go further and legalize agreements by the seller 
of the goods that he will obtain agreements from other buyers to whom he sells. 
The first type of agreement is purely vertical in character; the second type is 
aimed at giving the buyer horizontal protection. Underlying both types is the 
necessary implication that the parties will not deal with third persons whe re 
fuse to enter into price agreements. It is this necessary feature of these ar 
rangements which, it seems to me, may make them all illegal under the rationale 
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used by the Court in the Schwegmann case. Although the Court there was not 
ruling on these particular arrangements, it seemed to hold that any effort hy con- 
tracting parties to impose resale price control upon unwilling third persons is 
outside the protection of the améndment. 

A simpler device apparently being used teday by producers who deal directly 
with retailers is te offer contracts to each of the retailers and simply refuse to 
deal with those retailers who will not contract. Producers who market through 
wholesalers have a more difficult time in achieving control over retailers and 
would have to resort to some ferm of control such as just discussed above. The 
simple device of inducing contracting by threatening to refuse to deal looks 
deceptively like the practice held unlawful in the old Colgate case. There are 
differences, however. A contract contemplates cooperation. When the desired 
cooperation is induced by threats of refusal to deal, the situation may readily 
fall within the range of the Beechnut case. At the same time, this practice could 
well be outside the exemption of the Miller-Tydings amendment because of the 
Supreme Court’s streng objections to the use of coercion in connection with con 
tracts, My own belief is that a seller who wishes to attempt resale-price main 
tenance should not attempt te mix the Colgate privilege with the voluntary 
contract privilege still lawful under fair trade. 

As to the second class of avoidance efforts—attempts to cantinue to rely upon 
the drastically limited area to which the nonsigner clauses have been consigned— 
I believe that there is even less likelihood of success. The Sherman Act. as now 
construed, invalidates use of the nonsignor clauses where the effect of sne' use 
will be to produce a restraint of interstate trade or commerce. As noted above, 
most of the products which are fair-traded are products sold in a national 
market. The business of producing and marketing such products is inescapably 
interstate commerce, and nonsigner control applied at the retail end of any part 
of such a business, under modern conceptions of interstate commerce, can readil 
be regarded as affecting interstate commerce sufficiently to permit application of 
the Sherman Act, and usually of the Federal Trade Commission Act as well, 
This would seem to make futile efforts of large manufacturers to escape inter- 
state commerce by domesticating in each State, making sales to dealers only 
from their own warehouses in each State. or even locating plants in each State. 


ANALYSIS OF BILLS BEFORE THE COM MITTEE 


If fair trade is to operate, as it has been known in the past, it seems clear that 
action by Congress is required. If fair trade, as a lawful marketing device, 
should be abandoned, I think that action by Congress to clear the Sherman Act 
of the existing Miller-Tydings amendment is also indicated, if not required. This 
brings us to some consideration of the bills before the committee. 

H. R. 4365, introduced by Representative Curtis, in effect simply repeals the 
Miller-Tydings amendment and restores the Sherman Act and the Federal Trade 
Commission Act to their former condition. 

H. R. 4592, introduced by Representative Poulson, and H. R. 4664, introduced by 
Representative Morano, are identical bills. Both involve a very simple change 
in the Miller-Tydings amendment as it now stands. Under these bills the 
Schwegemann case would be overruled by the language in parentheses beginning 
at line Son page 1, My only comment as to this language is that, although it is 
quite concise, it is at the same time quite broad. Instead of being tailored to the 
existing nonsigner clauses of th State laws, it resorts to new language having no 
understood meaning in this field. It seems to me that this language would allow 
some radical changes in the present nonsigner clauses. For instance. a State 
might provide that a resale price shall be binding upon all dealers whether they 
have notice or not of established prices. A State might provide for drastic 
criminal penalties for price cutting: I doubt whether the Congress would intend 
to encourage or impliedly sanction the Conversion of retail price competition into a 
criminal offense, but it seems to me that this language might do so. 

H. R. 6367, introduced by Representative Keogh, is a much more detailed and 
extensive change. The following changes in existing law which it would make 
would appear to me to invite serious consideration : 

1. It introduces for the first time in Federal law the allowance of a “stipulated” 
price as well as a “minimum” price. It may seem like a mere quibble, but I am 
inclined to think that a “stipulated” resale price will tend to be a higher price 
than a “minimum” price, since if it is the only price that a dealer will be permitted 
to charge, it will have to be set high enough to accommodate the least efficient 
dealer handling the product. 
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2. It expressiy allows, for the first time, agreements to obtain the agreement of 
third persons as to resale prices. This will conform the Federal law more closely 
to the existing State laws than it has been in the past, but this is a step which 
it seems to me, tends to invite more pyramiding of price negotiation in the hands 
of a few concerns at the top of the business structure involved than is necessary 
to achieve lawful fair trade. A manufacturer who wishes to control the selling 
prices of retailers should at least be put to the trouble of dealing directly with 
at least a few of them. 

8. Paragraph (c) of the bill undertakes directly to overrule the Schwegmann 
case and appears to be closely adapted to the existing State nonsigner clauses. 
Apart fro mthe phrase “in substance,” appearing in line 2 at page 5, the para- 
graph holds the exemption here quite closely to existing State laws. 

4. Paragraph (d) introduces a most radical change into the Sherman Act. This 
paragraph is designed to overrule the effect of the decision in the recent case of 
Sunbeam Corp. v. Wentling, where before the Schwegmann case a Federal court 
of appeals held the Pennsylvania nonsigner clause inapplicable to a noncontract- 
ing Pennsylvania dealer making cut-price sales actually across State lines in the 
pursuit of his mail-order business. The general basis of that decision was that 
to give the Pennsylvania Act a construction allowing a kind of extra-territorial 
effect as to resale prices would burden interstate commerce because of the con- 
fusion which could occur if the price situation applicable to the product were 
different in the State to which delivery was contemplated from the situation in 
Pennsylvania. 

The proposed provision raises a serious question. It seems to me capable of 
being read to mean that if, for example, a Pennsylvania dealer “advertises” in 
interstate Commerce at cut prices, this provision would govern not only his sales 
across State lines but also his sales in Pennsylvania. If this is true, then to 
the traditional remedies already available there is added a new Federal cause of 
action for unfair competition, available in any case in which the dealer can be said 
to be advertising or selling in interstate commerce. By enacting this measure, 
Congress would definitely leave the realm of enabling legislation and would be 
creating to an uncertain extent a Federal fair-trade law. And with the con- 
tinually expanding interpretation of interstare commerce, it seems to me that 
this provision could conceivably grow into a large device whereunder a great 
deal of fair-trade enforcement would be by direct act of Congress rather than by 
the States. The recent Lorain Journal decision of the Supreme Court comes 
rather close to saving that general retail selling and trading is itself in inter- 
state commerce. 1 believe that this provision asks Congress to go much further 
than it has ever considered going before. It seems to me that it might at least 
be cut down to eliminate the Federal cause of action and to confine its operation 
to a Close overruling of the Wentling case, if that is what is desired. 

As to all of the bills which would restore nonsigner control, two final genera! 
objections can be made. None provide any improvement for the presently in- 
effeetive standard of “free and open competition.” The law would remain with- 
out any real provision for governmental supervision of the prices set. And none 
of the bills correct the situation whereby, as far as Federal law is coneerned, 
fair-trade prices may be set without the consent of the owner of the trade-mark, 
thus ignoring the clear rationale of the Court in the Old Dearborn case. 


CONCLUSION AND RECOMMENDATIONS 


Without effective nonsigner control, the State laws today are almost com- 
pletely ineffectual. It is the Congress, not the States, which has the power to 
choose whether the existing fair-trade system shall be retained or abandoned, 
This is not to say that the States are powerless to proceed along other lines, 
different from fair-trade, to obtain some of the same objectives. In fact, as 
I have indicated elsewhere, there are perhaps changes in State legislation which 
can be made to achieve this, and this might itself well he a basis for avoiding 
congressional legislation at this time. But insofar as fair trade itself is con 
erned, the whole decision is up to Congress. This would seem to me to make 
it clear that it is imperative that a definite congressional decision as to the 
publie policy merits of fair trade be made 

I think it would be a mistake to continue to talk about this legislation as mere 
‘enabling” legislation. It is Congress’ own affirmative antitrust and antimo- 
nopoly laws which are here being dealt with and. as the issues have developed, 
the question is whether or not to modify that antitrust pelicy in a material way. 

It is true that it had once been felt, afer 1027, that Congress had already 
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decided upon such a modification. But as I have already suggested, this de- 
cision was made under peculiar emergency circumstances and with an ambiguous 
legislative history. In these much different times and with the issues more 
clearly understood, it seems appropriate that the whole question be completely 
reexamined. 

In that examination it is important to keep in mind the numerous, mixed 
purposes which fair trade serves. Elimination of the “loss leader” evil is 
only one such aim, and fair trade clearly goes far beyond eliminating that. Over 
haif the States have separate loss-leader or Sales below-cost laws more directly 
aimed at this practice. This very fact shows that these States at least desire 
fair trade for some other reason. 

That other reasons, it seems clear, is the modification of dealer-price competi- 
tion and the hampering of the entry of new methods of distribution. One may 
have great sympathy with the dealers whose pattern of business life is threatened 
with destruction. But it seems to me that to a large extent this Nation's free- 
enterprise assumptions require a certain amount of suffering of that sort as the 
price of economic and social progress. 

Fair trade, on balance, is basically incompatible with a free, competitive 
economy. Involving, as it does, horizontal dealer price fixing, the question is 
clearly put whether the basic premises of the Sherman Act are to be faithfully 
observed or ignored. 

There is great additional danger in carrying ou this kind of broad exception 
to that act. One exemption leads to another. If dealers are entitled to be 
immunized from competition, why are not many other groups similarly entitled? 
The antitrust policy is never popular with the groups which feel its bite. If it is 
to succeed, its basic structural strength should be preserved against weakening 
at any major point. Certainly competition in distribution is one such point. 

The standardless fair-trade laws even now cut a wide path through free en- 
terprise in distribution. If Congress places its stamp of approval upon these 
laws, that path may become steadily wider. In a time of serious inflation with 
steadily rising prices, it would seem singularly inappropriate to pass a law 
openly designed to prevent prices from being lowered. Such a move, I think, 
might be very hard to explain to the hard-pressed consuming public. At this 
point, the words of Mr. Justice Burton in the recent Lorain Journal decision 
have real significance: 

Unless protected by law, the consuming public is at the mercy of restraints and 
monopolizations of interstate commerce at whatever points they occur. Without 
the protection of competition at the outlets of the flow of interstate commerce, 
the protection at its earlier stages is of little worth. 

The proponents of fair trade say that if we should have another depression, 
the absence of fair trade would bring chaos. But we do not have a depression 
now, and I am sure that we are all confident that one can be avoided. If it 
comes, there will be chaos with or without fair trade. If fair trade will help at 
that time, it can then be enacted. 


Mr. Bryson. We have with us our distinguished former colleague 
from Texas, Mr. Lanham. 


STATEMENT OF FRITZ G. LANHAM, WASHINGTON, D. C. 


Mr. Lannam. Mr. Chairman and gentlemen: My name is Fritz 
Lanham. My home city is Fort Worth, Tex., and my Washington 
address is Woodley Park ‘Towers. 

In the consideration of the measures before you, it is my privilege 
to represent the American Fair Trade Council, a nonprofit organiza- 
tion with its principal office at 1434 West Eleventh Avenue, Gary, Ind. 
_ The work of this council is primarily and principally of an educa- 
tional nature and is designed to familiarize the people of America with 
the merits and advantages, economic and otherwise, which the proper 
observance and practice of the principles of fair trade afford manu 
facturers, producers, wholesalers, retailers, and consumers. Adher- 
ence to those principles assures in large measure for our country the 
many benefits of the free-enterprise system and the necessary incen- 
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tive to stimulate the continuing production of commodities of recog- 
nized high quality. 

Forty-five of our States have enacted fair-trade laws. As doubt- 
less you understand, only those commodities can be fair traded which 
bear, or the labels or containers of which bear, the trade-marks, 
brands, or names of the producers or distributors thereof and which 
are in free and open competition with commodities of the same 
general class produced or distributed by others. 

The average retail store acquires not more than 5 percent of its 
dollar volume (some admit not more than 10 percent) from fair- 
traded products. It may be stated further and accurately, as will be 
attested by witnesses appearing before you, that in the general rise in 
prices in recent years the very small increase in prices of fair-traded 
articles is vastly less—indeed, you will find that increase very 
surprisingly less—than in the case of the 95 percent dollar volume 
products not fair traded. The required competition with reference 
to commodities fair traded assures reasonable price. 

The matter before you for consideration, presented in several bills 
somewhat akin in purpose but differing materially in the approach to 
certain essential provisions is, in my judgment, merely a legislative 
proposal to make effective the original legislative intent of the Miller- 
Tydings Act. The purpose of this act was and is to make effective 
the fair-trade laws of the various State which have such enactments. 
It was designed to prevent commercial piracy of persons and groups 
seeking the most grievous of all monopolies, the monopoly of distribu- 
tion, the success of whose efforts and operations would practically 
destroy to their undeserved advantage, by the unjustified use of the 
creative accomplishments of others, the property rights of those en- 
gaged in various kinds of independent business. 

We hear in these days many vocal pronouncements of devoted loyalty 
to small and independent business. The proposed restoration of the 
Miller-Tydings Act to its original and fundamental purpose affords 
a vital and imperative opportunity to prove the good faith of those 
words. Such favorable action also will confirm, adhere to, and rein- 
force the proper function and duty of the Congress to see to it that the 
purposes of its legislation are upheld in administrative and judicial 
channels. 

First let us see just what the Miller-Tydings Act is. It is an 
amendment of section 1 of an act to protect trade and commerce against 
unlawful restraints and monopolies, approved July 2, 1890, known as 
the Sherman Antitrust Act, and this amendment was passed by the 
Congress and was approved by the President on August 17, 1937. 
These are the terms of that section 1 as so amended: 

Section 1, Every contract, combination in the form of trust or otherwise, or 
conspiracy, in restraint of trade or commerce among the several States, or with 
foreign nations, is hereby declared to be illegal; Prorided, That nothing herein 
contained shall render illegal, contracts or agreements prescribing minimum 
prices for the resale of a commodity which bears, or the label or container of 
which hears. the trade-mark, brand, or name of the producer or distributor of 
such commodity and which is in free and open competition with commodities of 
the same general class produced or distributed by others, when contracts or 
agreements of that description are lawful as applied to intrastate transactions, 
under any statute, law, or public policy now or hereafter in effect in any State, 
Territory, or the District of Columbia, in which such resale is to be made, 
or to which the commodity is to be transported for such resale, and the making 
of such contracts or agreements shall not be an unfair method of competition 
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under section 5, as amended and supplemented, of the act entitled “An act to 
create a Federal Trade Commission, to define its powers and duties, and for 
other purposes,” approved September 26, 1914: Provided further, That the pre- 
ceding proviso shall not make lawful any contract or agreement, providing for the 
establishment or maintenance of minimum resale prices on any commodity herein 
involved, between manufacturers, or between producers, or between factors, 
or between retailers, or between persons, firms, or corporations in competition 
with each other. Every person who shall make any contract or engage in any 
combination or conspiracy hereby declared to be illegal shall be deemed guilty 
of a misdemeanor, and, on conviction thereof, shall be punished by fine not 
exceeding $5,000, or by imprisonment not exceeding one year, or by both said 
punishments, in the discretion of the court. 

I think it is axiomatic that there could have been but one outstand- 
ing and predominant purpose of such legislation and that was to make 
properly effective the fair-trade laws of the various States. It was to 
prevent the operation of self-serving schemes of uncreative commercial 
pirates by resort to loss-leader lures of well known fair-traded com- 
modities of recognized high quality to make capital of the creative 
accomplishments of others, to reap where they had not sown, to destroy 
the natural public preference for the products of creative citizens 
justly gained by reason of acknowledged outstanding quality, and to 
eliminate for themselves the expensive achievement of creating, pro- 
ducing, advertising, and marketing similarly meritorious commodities 
of the same class; in short, to render impotent the laudable struggle 
of independent business to survive and to accomplish for themselves 
a monopoly of distribution by diverting sales from the well known and 
established products of creative industry to commodities of their own 
outside the pale of the requirements of the Miller-Tydings Act and 
upon which without restriction they can set their own prices. I am 
confident you will find in practice abundant evidence of the accuracy 
of the statement I have made. What other purpose could lead one to 
sell a well-known fair-traded commodity in constant popular demand 
below the price he had had to pay to acquire it ¢ 

Witnesses who have appeared before this subcommittee in opposi- 
tion to your favorable action upon the important matter before you 
have failed to give the complete historical legislative background of 
the Miller-Tydings Act. They have stressed that the Miller-Tydings 
Act was enacted as an amendment of an act to provide additional 
revenue for the District of Columbia. What they seem pleased to omit 
is that before such enactment the Committees on the Judiciary of the 
House of Representatives and of the Senate had held extensive hear 
ings on this proposal and that each of these committees had reported 
the measure favorably. 

In presenting on the floor of the House of Representatives the favor- 
able views of the House Committee on the Judiciary with reference to 
the Miller-Tydings legislation, the Honorable Charles McLaughlin, 
of Nebraska, then a member of the committee and now a United States 
district judge for the District of Columbia, acted as the committee 
spokesman. In his remarks he made it distinctly clear that it was the 
legislative intent of the committee that the enactment in its provisions 
would include nonsigners of such resale contracts or agreements if 
knowingly and willfully they violated the terms of such contracts or 
agreements which had been made with wholesalers, dealers, or retail- 
ers in States having fair-trade laws. This was the definite and unmis- 
takable interpretation of the legislative intent, and otherwise the 
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enactment would have been, so to speak, a nudum pactum without any 
effect whatsoever in accomplishing the intended purpose. 

It will be illuminating to quote pertinent remarks of Mr. McLaugh- 
lin on the floor of the House of Representatives in explanation of what 
the committee had in mind with reference to the prime purpose of the 
Miller-Tydings Act. These remarks appear in the permanent Con- 
gressional Record of August 3, 1937, of the first session of the Seventy- 
fifth Congress, beginning on page 8140. I quote: ' 


Mr. McLaveGHin. The State fair-trade practice acts in the respective States 
practically uniformly provide that any retailer selling a trade-marked commodity 
which comes within the provisions of the act, knowing that the owner of the 
commodity has provided by contract that the article shall not be sold at less 
than a certain price, is bound by that contract although he may not be a party to 
it, and is liable for the penalties set up in the act against those who sell the trade- 
marked article at a price less than the price named as the selling price by the 
owner. 


Speaking of the Miller-Tydings bill (H. R. 1611), Mr. McLaughlin 
said that an objection had been made to it, and I quote: 


That H. R. 1611, if enacted, would impose a penalty upon a seller of merchandise 
for selling such merchandise below the minimum price agreed upon in a contract 
to which he is not a party. 


May I interpolate, that that was an objection that had been made 
which shows very clearly that those who opposed the Miller-Tydings 
Act at that time believed that the act did apply to nonsigners, and 
they objected to it on that ground. 

Q ioting further from Mr. McLaughlin: 


The objection that H. R. 1611, if enacted, will permit resale contracts to be 
binding upon parties other than the parties to the contract itself, is fully answer- 
ed by the statement that the respective State laws make provision that the con- 
tract shall be binding upon all those who sell the trade-marked article which is 
the subject of the resale contract whenever the person selling the article below 
the contract sale price does so willfully and knowingly. 


Those are the words of Mr. McLaughlin and I continue the quota- 
tion: 


Further complete answer to this objection is that the respective States in the 
exercise of their wisdom and judgment imposed the penalties provided in the 
respective State acts. The bill before us today, if enacted, merely makes effective 
the law which has been enacted by the respective State legislatures to govern 
transactions within their own borders. 

« a . * ° s s 

Such fair trade practice acts have never had an opportunity to function fully, 
and they never will operate with complete effectiveness, nor produce the full 
benetit which they are capable of producing, until the removal of the existing 
Federal barrier by the passage of the Miller-Tydings Fair Trade Practice Act, 
H.R. 1611. That act is now before us as an amendment of the conference report 
under consideration. 

Forty-two States of the Union today look to the House of Representatives to 
pass this law which will remove the barrier now standing in the way of the 
full and complete operation of the respective State fair trade practice acts. 

Let me add that today 45 States of the Union now look to the Con- 
gress for the necessary amendment to keep this meritorious act in 
force and effect in accordance with the original legislative intent: 
Surely there can be no misunderstanding or misinterpretation of the 
original purpose of the committee and the Congress in enacting this 
legislation, so clearly and convincingly stated by Mr. McLaughlin 
when the law was passed. I think you will find that in the hearings 
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before the House and Senate committees this interpretation was not 
even challenged. 

From the date of the approval of the Miller-Tydings Act in 1937 
until May of 1951 this proper interpretation of the legislative intent 
of the act was in force and effect. However, in the so-called Schweg- 
mann case the Supreme Court held on May 21, 1951, with dissenting 
view of some justices, that the Miller-Tydings Act did not apply to 
nonsigners who knowingly and willfully violated its provisions because 
the act did not very explicitly say so, despite the fact that the legisla- 
tive intent had been clearly so announced. 

This decision of the Supreme Court, therefore, has made urgently 
necessary an amendment of the Miller-Tydings Act to give unmistaka- 
ble and definite declaration to the original legislative intent that the 
act does apply to nonsigners who knowingly and willfully violate its 
terms. The Congress is called upon, therefore, in proper justification 
of its functions to make our laws and to see to it that they are observed 
in accordance with their purposes, to amend this law by such modifica- 
tion as can lead to no judicial or administrative misunderstanding. 
Until that is done, commercial pirates in 45 States of the Union can 
carry on at will by loss-leader lures and otherwise the nefarious prac- 
tice of vetoing and overriding the well-considered enactments of 45 
sovereign States under established constitutional authority. 

In this connection, let me remind you thaat the Supreme Court uni- 
formly has held State fair-trade laws constitutional, Certainly it 
is not the province of the Congress to permit to be made ineffective 
those State laws thus constitutionally enacted. 

In addition to the unfortunate decision in the Schwegmann case, 
the so-called Wentling case calls also for legislative remedial action. 
That case has already been brought po your attention by witnesses who 
have testified. It is well to remember that if the commercial pirate 
cannot break in the front door, he will try to effect an entry through 
the back door. Until the decision in the Wentling case is made in- 
effective, there will remain for small and independent business and 
all others properly interested in fair trade a menace which threatens 
their very existence in the commerce of our country. The bill H. R. 
6367 contains proper provisions for the removal of the devastating 
effects of both the Schwegmann and the Wentling decisions. 

There is a bill pending, H. R. 5767, known as the McGuire bill, but 
nothing in that bill or in any suggested amendment to it will cure 
the effects of the Wentling case or protect against mail-order discount 
houses operating in non-fair-trade territory. Section (d) of the bill 
H. R. 6367, introduced by Representative Keogh, would without ques- 
tion obviate the disastrous effects to fair trade involved in the Went- 
ling decision. The bill H. R. 6367 is the result of very careful and 
deliberate study and I commend it to your favorable consideration. 
It will be presented more in detail by other witnesses and I think you 
will find it an answer to the problems which confront smal! and inde- 
pendent business and our system of free enterprise and creative ac- 
complishment in keeping with our American ideals and principles. 

I should like also to call the attention of the committee to a state- 
ment in a decision of the Supreme Court, rendered by Mr. Justice 
Sutherland, upholding the State fair-trade laws from the standpoint 
of constitutionality, to the effect that in addition to the fair-traded 
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product itself the producer has another property right, often of more 
value to him than the product itself, an additional right acquired 
normally at great expense to the producer and by reason of the high 
quality of his product, and that property right, as declared by the 
Supreme Court, is the good will that the producer establishes for his 
product, and that no dealer has any right by loss-leader lures thus 
to encroach upon the good will of that producer, which is a property 
right. 

Mr. Bryson. We are very much obliged to you, Mr. Lanham. 

The subcommittee stands adjourned until Wednesday morning. 
The full committee meets tomorrow. 

(Whereupon, at 12 noon the subcommittee recessed, to reconvene 
Wednesday, February 20, 1952.) 
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WEDNESDAY, FEBRUARY 20, 1952 


House or REPRESENTATIVES, SPECIAL SUBCOMMITTEE 
ON THE Stupy or Monoro_y Power or THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The special subcommittee met, pursuant to call, at 10 o’clock a. m., 
in room 346, Old House Office Building. Hon. Emanuel Celler (chair- 
man) presiding. 

Present: Representatives Celler (chairman), Rogers, Reed (IIlli- 
nois), and McCulloch. 

Also present : E. Ernest Goldstein, ge non al counsel to the subcommit- 
tee. Jerrold Walden, assistant counsel, John F. Woog, assistant 
counsel and Eileen R. Browne, clerk. 

The Cuamman. The hearing will come to order. 

Our first witness this morning is Mr. S. Ralph Lazrus, chairman of 
the board of the Benrus Watch Co. of New York City. 

Counsel wishes to make an announcement. 

Mr. Goupsrern. Mr. Chairman, at last Friday’s meeting of the sub- 
committee, counsel was requested to clarify the status of the American 
Federation of Labor with regard to the fair-trade bills before us in 
view of Mr. Halvorson’s statement. 

I have been advised by Miss Ford of President Green’s office that 
the A. F. of L. has not at this point taken any position on resale price 
maintenance. However, I would like to submit for the record the 
League Reporter which is the publication of Labor’s League for Po- 
litical Edue: ation, upon whose masthead appears the name of Mr. Green 
and on page 5 thereof of the June 1, 1951 issue appears an article 
entitled “Supreme Court Outlaws ‘Fair Trade’ Agreements That Hold 
Up Prices.” 

Without reading the article in full, which I would like to submit 
for the record, it does say with regard to the Schwegmann case, “You 
are the winner. Big business is the loser.” 

(The document referred to follows:) 


SUPREME CourT OUTLAWS Fatr-TRADE AGREEMENTS THAT Hop Up Prices 


The Supreme Court has done you a good turn. On May 21 it handed down a de- 
cision knocking the stuffings out of the fair-trade laws. 

Every State except Missouri, Texas, and Vermont has fair-trade legislation. 
These laws keep prices high. 

Under them retailers can’t sell things for less than prices set by manufacturers 
of the goods. This sort of thing, of course, prevents competition. 

Fair-trade laws cover such things as drugs, cosmetics, electrical appliances, 
clothing, whisky, and household goods. 
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The Supreme Court held 6 to 3 that only retailers who sign fair-trade agree 
ments with manufacturers are bound by them. The case involved a New Orleans 
supermarket. 

It will be impossible for any manufacturer to get all the retailers in even one 
State to sign fair-trade agreements. So, for all practical purposes, the fair-ffade 
laws are no longer worth the paper they’re written on. 

You're the winner. Big business is the loser. 


Mr. Gotpstern. I should also like to place in the record at this time, 
if I may, Mr. Chairman, a letter from Mr. Marvin Shutt, secretary 
of the National Sporting Goods Association in support of H. R. 6367; 
a letter from Mr. Morris Ernst in support of fair-trade legislation, 
and a letter from Mr. H. Goldschmidt, a jeweler of New York City, 


in support of H. R. 6367. 
The Cuamrman. The material will be placed in the record. 


(The information referred to follows:) 


NATIONAL SportTIne Goops ASSOCIATION, 
Chicago, 1U., February 15, 1952. 
Hon. EMANUEL CELLER, 
Chairman, House Antimonopoly Subcommittee, 
House Office Building, Washington, D. C. 

Dean REPRESENTATIVE CELLER: At the direction of the board of directors of the 
National Sporting Goods Association, representing sporting goods dealers 
throughout the Nation, I would like to express the association’s views on H. R. 
6367, currently being considered by your committee. Since it is not possible for 
one of our officers to appear in person, we would appreciate your placing this 
letter in the record of your committee hearing. 

We respectfully urge at this time that your committee favorably consider H. R. 
6367, which would restore voluntary State fair-trade laws by validating the 
nonsigner clause in the fair-trade laws with respect to interstate commerce. 

The NSGA, speaking for its dealer members, wishes to stress the importance 
of effective fair trade to the survival of small sporting goods dealers in this 
country. 

The absence of adequate fair-trade legislation fosters loss-leader selling 
and price cutting, which injures not only the sporting goods dealer but the 
manufacturers and consumers as well. 

Dealer members of our association do not consider fair trade as price fixing. 
Adequate fair trade laws enable brand owners not only to protect the value 
of a trade-marked brand name, established at considerable expense over a 
period of years, but also to protect consumers, retailers and wholesalers against 
uneconomie practices in the distribution of branded goods. 

The National Sporting Goods Association does not request fair-trade pro- 
tection for all items in the sporting goods field, since many do not have brand 
names to protect. However, in the interests of fair and equitable marketing 
practices, this association does respectfully urge the strengthening of fair-trade 
laws by H. R. 6367 to promote the orderly and fair marketing of recognized 
brand-name, quality merchandise. 

In addition to protecting the small sporting goods dealer from unscrupulous 
and monopolistic trade practices, fair trade also acts as a shield to consumers 
against predatory loss-leadering which uses brand names to build up store traffie 
merely to increase the sale of non-fair-trade merchandise, often at unfairly 
high prices. Price cutting is a plague to orderly marketing in any industry and 
has no relation to costs, mark-ups, and margins, or fair and competitive business 
practices. 

In the sporting-goods industry, fair-traded items account for only a very 
small percentage of the total amount of retail sporting goods sold. The ma- 
jority of fair-traded items are only the highest-quality products in the various 
lines of sporting goods. The price on the great bulk of sporting goods is set 
by the retailer. Under fair trade, merchants may not use brand names as bait 
to get business. 

Fair trale also protects the customer against a loss in quality of brand names. 
Brand names represent the reputation and integrity of the producer who ex- 
pends a considerable amount of effort and money to advertise and promote the 
product. 
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The top-quality brand-name products are accepted only because they have 
been tested widely by consumers, who have proved their quality and value in 
every respect. 

By restricting the right of retailers to use brand names as loss leaders, fair 
trade prevents the disintegration of the mass-distribution system which accounts, 
in a large measure, for America’s present high standard of living. 

Recent surveys also have shown that the price of fair-traded merchandise in 
recent years has risen only slightly in comparison with the general price trend 
throughout the Nation. 

The National Sporting Goods Association also respectfully suggests to your 
committee that fair trade does not mean price fixing, nor does it eliminate 
price freedom. A manufacturer cannot meet stiff competition by establishing 
an unreasonable price, since fair-traded products are in free and open com- 
petition with similar goods made by others. The American way of free enter- 
prise is actually promoted by the practice of fair trade. 

As a representative of the sporting goods industry, the National Sporting 
Goods Association actively supports fair trade, feeling that it is one solution 
to price cutting and other unfair-trade practices that plague our dealers and 
sap the strength of our industry, ° 

Although we are a small industry made up of small retailers, we hope your 
committee will be kind enough to consider our views, 

In summary, we respectfully request the committee to: 1. Favorably consider 
and report on H. R. 6367, introduced by Representative Keoch of New York, 
to amend the Sherman Act and correct deficiency in the Miller-Tydines Act 
with respect to certain contracts and agreements which establish minimum 
resale prices and which are extended by State law to nonsigners. 

Respectfully submitted. 

NATIONAL SPORTING Goons ASSOCIATION, 
G. Marvin Suutt, Scecretary. 


GREENBAUM, WoLFF & ErRNsT, 
New York, N. Y., February 15, 1952. 
Hon, EMANUEL CELLER, 
House of Representatives, Washington, D. C. 

Dear MANNIc: It was suggested that I testify hefore you on Monday but I 
could not arrange my calendar. I just want you to know that I am a Brandeis 
guy and wish vou the same. 

L. D. B., after years of talks, convinced me that free enterprise, and particularly 
small business, requires protections on fair trade and Robinson-Patiman-ty pe 
legislation in order to prevent the giants, through loss leaders and otherwise, 
destroying the goodwill and reputation of commodities. I took the first case 
through the courts, representing the book trade. The United States Supreme 
Court, in effect, unanimously reversed our court of appeals, and gracious Judge 
Crane bowed te the attitude of the United States Supreme Court even though 
as a matter of law he did not have to do so, since the case arose under the 
New York State due process clause, 

Tam quite convinced that the allezed fears and dangers stemming from possible 
horizontal agreements can be clearly obviated and controlled. Moreover, the 
presumed benefits to the public from destructive loss leader sales are truly an 
economic fraud and seriously disturb our economy. I remember when I bought a 
modern library book at Macy's for 19 cents when the cost to the store was approx- 
imately 50 cents, that I bought a tie on the way out of the store, thus permitting 
that average process which is absolutely essential for the continuation of destruc 
tive sales prices which must follow in the absence of the right of the merchant 
to maintain the price on his commodity. If you have any doubts as to the 
economic and social wisdom of the legislation, I can only say--I wish you had 
a chance to chat with old L. D. B. ; ; 

Yours, 
Morris L. Ernsr. 


P. S.—This can be introduced at the hearings if you think it has any value, 
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NEw York, N. Y., February 4, 1952. 
Hon. EMANUEL CELLER, 
House of Representatives, Washington, D. C. 

HonoraBre Str: Complying with your letter of January 29, 1952, I am sub- 
mitting the following statement, for the subcommittee’s record. 

I am taking the liberty of writing to your committee and do wish you will 
sincerely consider the plight of the small retail merchant. 

I have been in the retail jewelry business for many years and in spite of the 
prosperity of which I read about, never has business been so bad. 

As a retail jeweler, I specialize in the sale of watches, clocks, and jewelry. 
I also repair watches and jewelry. 

Prior to the enactment of fair-trade laws, the chiseling wholesaler, who sold at 
retail “on the side,” the catalog houses issued discount cards, offering dis- 
counts of 25 to 40 percent, and the department stores with their loss leader 
sales, were a big thorn in our sides. 

Then the fair trade laws were enacted. The wholesaling-retailer faded 
out to a great extent, the department stores upheld these laws, the catalog 
honses were more careful; I was able to do more business and make a profit. 

The Supreme Court decision, in the Schwegmann case, threw the doors open 
for all price cutters, who used all fair traded brands as bait. The selling prices 
(advertised prices) as you already know represented the retailers cost and often 
below. cost. 

I, and other small retailers do not carry 5,000 other articles to sell to the 
consumers who are enticed into these establishments by these loss leader sales. 

I believe in the profit system and welcome fair and open competition. How 
ean these cut-price establishments exist on loss-leader sales if they don’t make 
it up on the other 5,000 nonbranded articles? 

It is an admitted fact that unless this destructive and contemptible practice 
is eliminated, then big business will monopolize the retail field. 

Furthermore, I find that the manufacturers of brand-name merchandise make 
the finest of products and always strive to improve it and all in fair and open 
competition with similar products. I believe they should have the right to 
protect their products by establishing a fair retail price. 

Any law that will prevent loss-leader sales and give the manufacturer protec- 
tion, also insure the retailer a legitimate profit, will encourage others to enter 
the retail field, which is so essential in our American way of life. 

Trade-unions protect their members: I hope our lawmakers will protect the 
small retailer by passing a just and workable fair-trade bill. 

Sincerely, 
H. GotpscHMIpr. 


The Cratreman. Mr. Lazrus, will you give the reporter your name 
and affiliation ? 

Mr. Lazrvs. My name is S. Ralph Lazrus. I am chairman of the 
Board of Benrus Watch Co. 

The Cuatrrman. You may proceed. 


STATEMENT OF S. RALPH LAZRUS, CHAIRMAN, BOARD OF 
DIRECTORS, BENRUS WATCH CO. 


Mr. Lazrvus. Mr. Chairman and members of the Judiciary Sub- 
committee, I want to thank vou for the privilege of appearing before 
your subcommittee and for the opportunity to speak in behalf of the 
passage of legislation which, I hope, will soon restore the fair-trade 
laws of the many States to their full effectiveness. 

IT am Ralph Lazrns, and I am chairman of the board of the Benrus 
Watch Co., a corporation that manufactures one of the important, 
nationally advertised brands of watches. We do in the neighborhood 
of about $20 million gross volume each year, and we employ about 
1,200 people in our work. 

Our business is to supply jewelry retailers throughout the country 
with fine watches for resale to the public. I have come to Washington 
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to speak in behalf of these retailers. I hope I will be able to make you 
better understand how cy pass it is to restore fair trade for the 
protection of all retailers, by explaining the serious problems forced 
on the retail jewelers alone by the unrestrained, unfair, and frequently 
vicious price practices which now exist. 

I recall that fair-trade laws first made their appearance at a time 
when, after years of uncontrolled price hammering, the retail jewelry 
industry of the United States had shrunk to fewer than 10,000 indi- 
vidual firms. I have been privileged since to witness the growth of 
this industry to a point where we can now count nearly 33,000 individ- 
ual jewelry outlets throughout the United States. 

I have been told also that this phenomenal growth has not been 
limited to the jewelry industry alone, but is characteristic of many 
branches of retailing in the country, and that the safeguards afforded 
by fair trading have helped to make this growth possible. 

I think you will agree with my feeling that no law can be very bad 
when it has helped to open up the benefits of the system of free enter- 
prise to many hundreds of thousands of independent retailers and 
their families, and made possible the creation of a distributive system 
that is the envy of the entire world. 

I am before you today because I believe that the repeal of the 
Miller-Tydings amendment, and the automatic nullifying of sound 
fair-trade laws in 45 States have now brought both the retail and 
manufacturing industries of the United States to the most critical and 
dangerous test of our system of distribution that we have faced for 
more than two decades. This action has brought fear, mistrust, and 
yanic into the market, and raised the spectre of mass bankruptcy to 
frelp disorganize the systems of production and distribution which 
are cornerstones of the American way of life. 

I should like at this time to explain the structure of the jewelry 
business as it now exists. 

As I have said, there are in the neighborhood of 33,000 retail 
jewelry stores throughout the United States. These stores are in the 
main representative of American small business. Seventy-six percent 
of these stores do not have capital in excess of $15,000. Only 7 per- 
cent have capital above $50,000. 

Few of these retailers can afford to advertise the products they have 
for sale. Most are completely dependent upon the good will and the 
community relations they have built, or on the national advertising 
that is done by the various manufacturers who sell to them. 

You will readily understand that stores with such small capitaliza- 
tion cannot do a large individual volume of business. As a matter 
of fact, the 33,000 retail jewelers of this country have a gross sales 
volume of slightly less than $1,200,000,000, an average for each store 
of less than $36,000 according to figures recently supplied by the 
ais grove of Commerce. 

recent survey of the industry by an authoritative trade publi- 
cation showed that 72 percent of these retailers gross less than $50,000 
per year, and that only three-tenths of 1 percent of them do an annual 
volume above a million dollars. 

To appreciate the situation now faced by the retail jeweler, you 
must understand how infrequent is the purchase of jewelry, and par- 
ticularly watches, by the average consumer. I doubt whether there 
are many individuals anywhere who have bought more than five 
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watches in their lifetime. As a consequence, jewelers make but a few 
sales a day, each sale being a substantial part of his volume. 

The jeweler’s business is extremely seasonal, with the majority of 
the inte of jewelry being made at only two seasons of the year, at 
Christmastime and during the period of school graduation and June 
weddings. 

To make his sales at the proper time, however, the jeweler is re- 
quired to carry a large inventory of every type of article featured 
in his store. He must be prepared to offer to the customer a wide 
selection of all the best known items, at all prices from $5 to $5,000. 
Because—if he fails to do so—he will inevitably forfeit a large per- 
centage of his sales. 

As a result of the conditions under which he must do business, the 
jeweler knows that this turn-over of inventory is rarely more than once 
a year; that his overhead will be higher than that of virtually any 
other retailer, in relation to his volume of business. 

For example. a survey by the National Association of Credit 
Jewelers showed that the average overhead for their member retailers 
was between 42 and 44 percent during 1950. The same survey shows 
that gross profit from sales was only 481, percent and that their net 
profit before taxes was 515 percent. 

With an average annual volume of $36,000 for the 33,000 retailers in 
the United States, and a profit on this volume of only 514 percent, one 
could hardly say that the retail jewelers have been taking advantage 
of the public during the operation of the Miller-Tydings Act. 

Watches, because they are needed and used by everybody, are funda- 
mental to the jeweler’s business. Normally, the jewelers of this 
country rely on the sale of watches to produce at least 20 percent of 
their direct gross volume, and secure considerable indirect business 
through the sale of watch attachments and their repair work. 

Under fair trade conditions, the jeweler could buy his watches and 
resell them with confidence, because the merchandise was similarly 
priced in each competitor's store. He could build his business steadily 
by good service, his reputation for fair dealing, and the attractive 
way in which he displayed and offered his merchandise for sale. 

Now, stripped of the protection of fair trade, he is faced with a 
terrific problem. 

Dry-good stores, hardware stores, drug stores, automobile accessory 
stores and others by the hundreds have sprung up as his competitors, 
They have taken over his business by the most unfair means possible. 
Selecting the Christmas.and spring seasons, they are offering watches 
as “loss leader” merchandise, accompanied by blatant advertising with 
offers of 50 percent reductions, 60 percent reductions and similar 
inducements, aimed at herding Sood into their stores, 

The people who use watches in this manner are not at all concerned 
with making a profit on the watches they sell. They will even sus- 
tain a loss, if it suits their purpose. 

But when these sales appear, with their raucous advertising appeals, 
they immediately destroy the little business that the legitimate jewelry 
retailer has waited months for. The repeal of the “Miller -Tydings 
amendment is now only 11 months old, and we have already witnessed 
a shocking deterioration in the jewelry industry. If this condition 
is permitted to continue for a few more seasons, it will destroy the 
legitimate jeweler’s business entirely. The loss of consumer con- 
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fidence which the jeweler has sustained in the recent months will 
irreparably injure him, even though fair trade conditions were to be 
restored tomorrow. it 

The general public, it should be realized, has gained little, if any- 
thing, from this chaotic situation. ee 

Those outlets who specialize in spectacular cut-rate advertising of 
reputable, brand-name merchandise, not normally carried in their 
stock, do not necessarily offer wonderful values to the consumer. They 
are simply victimizing certain items to try to put over the impression 
that everything they carry is a bargain. In the merchandise they 
normally stock—as a jewelry stocks watches—they see to it that they 
make their normal markup and their full profits. In effect, they are 
using advertised merchandise such as our watches, as bait with which 
to lure a gullible, unsuspecting public so that they can make a killing 
on all their other goods. 

As the orgy of half-price loss-leader selling spreads out to involve 
city after city, the crisis in our industry deepens. And I can readily 
see the day when this unrestrained practice will threaten the survival 
of the whole industry, of the wholesale and manufacturing divisions, 
as well as the jewelry retailers. 

There are a number of highly respected, long-established companies, 
such as the Benrus Watch Co., in the business of watch manufacturing 
and distribution. Over the years they have invested hundreds of 
millions of dollars in national advertising, and have expended a tre 
mendous amount of time, scientific research, styling talent, and dis 
tribution know-how to create quality timepieces whose value and de- 
pendability are known and respected throughout the civilized world, 

We have not gone to all of this trouble merely to establish reputa- 
tions for ourselves, but to support and encourage the growth of the 
retail jewelry industry, many of whose members cannot afford the 
expenditures necessary to advertise to the public. 

Without minimum fair-trade protection, we are becoming increas- 
ingly aware that we cannot continue these long-established policies. 
Worse still, the chaotic condition which has grown up will inevitably 
put out of business thousands of jewelry stores and virtually wipe out 
the present basis of our system of distribution. 

There are even more. serious aspects of the problem that companies 
like my own will have to face if the present situation is permitted t 
continue for much longer. 

A watch is a living thing, and it must run accurately 24 hours a day. 
each day of the year, or it is of no earthly use to the consumer. A 
tremendous part of our sales effort in the past was devoted to seeing 
that the legitimate jewelry outlets were properly supplied with hun 
dreds of spare parts necessary for the maintenance of our watches, 
properly equipped with the machinery needed, and staffed with com- 
petent, trained repair personnel. 

Now that our business has jumped off the track and gone into the 
hardware and dry goods store, we find that our product is being sold 
by erage who do not know how to handle, adjust or repair watches, 
and do not even realize what must be done to assure that the watch is 
delivered to the consumer in good running condition. 

If we were selling chewing gum or razor blades, we could afford to 
be indifferent to this problem. But what we have to sell is a service, the 
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vital service of timekeeping through the agency of one of the com- 
plex and technical pieces of machinery that modern uses. You only 
have to refer to your own experience to confirm this. You too may 
have bought a watch because of its outward appearance. But you 
quickly consigned it to the junk pile if its time-keeping qualities were 
defective or unreliable. 

The growing wave of price wars which has come in the wake of the 
Supreme Court decision on the Miller-Tydings amendment exerts a 
tremendous pressure on the quality standards long maintained by our 
business. As times goes on, the quality factors will be depreciated 
more and more to meet the competition of the lowest price item being 
offered in the market. 

As you go through these hearings, I think you will hear a large 
volume of testimony to confirm the fact that American industry has 
built a sound structure on the basis of giving the consumer the best 
possible value for his dollar. But that the best value is not neces- 
sarily conveyed to him at the lowest price at which the merchandise 
can be offered. Our highly complex industrial system needs the mini- 
mum protection of sound fair-trade laws in order to be able to fulfill 
its obligation to the general consuming public. 

In bringing my own remarks to a close, I want to touch very briefly 
on some of the principal arguments that have been presented to you 
by people who are opposed to fair trade. 

As recently as Wednesday last, I understand that you received 
testimony from a Department of Justice witness who charged that 
fair-trade agreements were a cloak for price fixing by manufacturers. 

I do not know to what industry, if any, those charges might apply. 
I can affirm, however, that they are flatly untrue when applied to the 
watch industry. 

In my business I am forced to meet the direct and often merciless 
competition of the 6 other major companies who manufacture watches, 
and of more than 100 established other companies, many of whom are 
nationally advertised brands of watches. 

As recently as last May at hearings before the United States Tariff 
Commission, evidence was presented to show that jeweled watches of 
quality were being offered for sale during 1950 for prices as low as 
$9.95. My competitors are only too ready to take away from me any 
dollar’s worth of business that I am foolish enough to lose because 
I cannot give the best value to the consumer. During all the time 
that the Miller-Tydings amendment was in force, the consumer al- 
ways had an opportunity to buy excellent values in watches—directly 
from the legitimate jewelry outfit—at any price from $9.95 to $500 
or more. 

Another argument, frequently advanced by well-meaning people 
who are concerned with the present high cost of living, is that suspen- 
sion of fair trade will give the consumer a break, allow him to buy the 
goods he needs at lower prices. 

May I offer my personal reaction to this argument ? 

The Miller-Tydings amendment has been dead for 11 months, and 
T have not seen the cost-of-living index go down during that entire 
period. It has continued to advance steadily in spite of the fact that 
hundreds of advertised items have been offered for sale in various 
cities. That is so simply because, as has been proven, most of the loss- 














STUDY OF MONOPOLY POWER 223 


leader items are not in the field of day-to-day use for the consumer. 
They are being merely exploited to sell the false impression of lower 
prices, and this to the great disadvantage of hundreds of thousands 
of retailers and millions of consumers. 

I find that as a consumer myself that those items which have been 
cut in price, and I am not now referring to jewelry, have lost their 
interest. I cannot tell at what price I should buy the item being 
offered. I am constantly fearful that I am still overpaying, regard- 
less of the discount being offered. 

I can close by saying “that Tam completely sold on the principle of 
legal fair-trade prac tice and for ver y good reasons. 

I know, through long experience, that competition in any industry 
takes care of pricing all items. Nobody has ever been able to con- 
tinuously sell an item, no matter how spendidly advertised or publi- 
cized, at above its intrinsic retail value. 

The greater part of business done in this country, whether by de- 
partment stores, specialty shops, and even bargain stores, must be 
“normal” business—and not sales. By normal business I mean that 
the overheads that apply to the merchandise offered at every level 
must be covered by the individual sales—or bankruptcy will surely 
ensue. Even Macy’s in New York has never been able to prove that 
they can maintain prices lower than others can offer throughout (heir 
store. 

Fair-trade practices see to it that every individual has an oppor- 
tunity to meet competition at an even level. There are a hundred 
factors that make for competition, and which are used every day by the 
retail merchant without having to revert to price sniping. His loca- 
tion, his windows, his sales-training program, his mailings are all 
vowerful factors that do draw the business to him without his ever 
Savina to resort to sell-out and half-price tactics. 

I feel that the legislation which you are now studying may have 
a very oe int influence on the future of our economy. I believe 
that the business history of the next 3 years will bear out my statement. 

It is my conviction that if vou do not recommend legislation to re 
store legal fair trade, you will be signaling the return to the jungle 
for American business, where only the powerful and predatory will 
exist, and the weak are doomed to be destroyed. 

On the other hand, if you find it advisable to recommend the passage 
of new legislation to replace or strengthen the fair-trade laws, you 
will be helping to bring back to American business, now at a critical 
stage, the intangible but powerful tonic of confidence in the future. 

In my sincere opinion, it was the confidence generated by fair-trade 
laws in many States that helped to start business up on the slow, steady 
climb out of the pit of the depression in the 1930's. The repeal of 
sound fair trade has undermined that confidence, and threatens now 
to start us back on the steep downgrade again. 

Your judgment as to which course we will take is important to 
millions of Americans. I hope you will make a good choice. 

The Caran. Mr. Rogers? 

Mr. Rogers. Mr. Lazrus, on page 3 of vour statement you say, “Few 
of these retailers can afford to advertise a product they have for sale.” 

Do you mean by that that the independent merchant is not in a posi- 
tion to advertise his products for sale ? 
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Mr. Lazrvus. When I speak of advertising, I speak of using news- 
papers, radio, television, signboards, or anything of that type. I 
would say only a small percentage of retailers are able to go into adver- 
tising programs of that type. 

Mr. Rocers. Now, as I understand, your operation is such that your 
corporation is one that advertises nationally ¢ 

Mr. Lazrus. That is right. 

Mr. Rogers. I assume you comply with the Robinson-Patman Act, 
which requires you to sell to everybody who may come to your organ- 
ization if you have the volume with which to supply them ? 

Mr. Lazrus. That is correct, sir. 

Mr. Rogers. On that set-up, what difference does it make to you 
whether a cut-rate outfit may buy your goods and not maintain the 
price for it that you think he Pata get? To you as a manufacturer, 
what difference does it make ? 

Mr. Lazrus. There are two important places where any outlet, re- 
gardless of whether he maintains the price or not, or regardless of 
whether he is in the jewelry business or not, worries us. 

In the first place, a jeweler is in a position to give service to that 
merchandise. You must remember, as I stated in the statement, that 
a watch is something that must run accurately for 24 hours each day. 
Otherwise it is of no service to the consumer, 

Anything that stays alive—even human beings that live 24 hours a 
day—does have little faults and difliculties that occur. So it is witha 
watch. 

He may find that a stem comes out or perhaps the watch is off time 
or it does not run in certain positions, or it gives other troubles. If 
the man is not in a position to give service and to see that that wateh 
first of all, when it comes to the consumer—first of all, even before 
that, if he has not been accustomed to handling jewelry and does not 
know how delicate a watch is and how carefully it should be kept 
and where it should be kept, even under what conditions in its case so 
that not too much heat dries up the oil—there are so many elements 
to a delicate instrument like a watch that he does not know how to 
handle it to begin with. 

After that he does not know how to service it for the customer if it 
should give any difficulty at all and we live off a satisfied customer. 
The satisfied customer is not the man who buys the watch from us, 
but he is the consumer. If one of those customers gets one of our 
watches and some slight difficulty cannot be corrected by the man who 
sells it to him or what we call our salesman, the jeweler, our business 
would suffer. 

We feel that is a very serious matter to us. 

The second question involved is one where, if, in our judgment a 
man who was not a jeweler were to handle our products on a 12-month 
basis and offer it for sale throughout the year—and that is important 
to us—we do not want him just. to sell them at Christmastime and at 
eraduation time ona cut price. He would have to sell it on a 12-month 
basis. If he did, he would have to carry that inventory over a 12- 
month period and present a satisfactory display of it. 

If he handled them as a jeweler has to, he would soon have to main- 
tain the overhead that a jeweler does, and he would find that in an 
industry such as watches, which move slowly, he could not operate on 
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a margin of profit at which he might sell gasoline or tires as some of 
the gasoline shops are now doing, selling watches. We would be out 
of business 8 or 9 months of the year. We wait for that one month in 
June or the two months around Christmastime to sell our merchandise 
to the consumer. 

He does not carry our merchandise on a 12-month basis. These 
fellows who are cutting our products flagrantly are not handling 
watches throughout the year. They just splurge them in the two 
seasons of the year, the June period and the December period, to get 
some publicity for the store. He then discards his watches. He no 
longer carries them; nor does he carry the assortments that were 
previously carried. 

Mr. Rocers. Then you would tell us that a large manufacturer such 
as you are, in order for you to get your products to the consuming 
public, must have a retailer who has the ability to handle a delicate 
instrument like a watch ? 

Mr. Lazrus. That is correct. 

Mr. Rocers. If a grocery store, as an example, wanted to use your 
product as a loss-leader, you would suffer if you sold half of your 
production to him as an example ? 

Mr. Lazrus. That is correct, sir. 

Mr. Rocers. When the customer gets a watch, he wants some serv- 
ice; and if the grocery man does not have a watch repair shop in his 
store to give the service, that vitiates your advertising at least, or 
good will that you thought you established by advertising and supply- 
ing the product? 

Mr. Lazrus. That is correct. 

Mr. Rocers. Let us go a step further. Let us assume that many of 
the large chain outlets like Sears, Roebuck; Montgomery Ward; J.C. 
Penney, and others, should decide that they could buy your goods and 
put in a watch repair shop. How would that affect you if they took 
are of the trade in that manner / 

Mr, Lazrus. Well, like all things I believe we have been selling 
Sears, Roebuck and Montgomery Ward over the years and they have 
sold our product and continue to maintain our prices because they 
know very well in selling watches they have to make that profit if they 
are going to offer them for sale as they do throughout the vear. 

Sears, Roebuck and Montgomery Ward, in spite of the cut prices 
of others—and that goes for all the other mail-order houses; we 
happen to sell all of them—they handle our watches and they offer 
them for sale at the prices we indicate on our ticket even though there 
is no longer a Miller-Tydings bill. They do not think the profit is 
excessive because their profit on watches is much higher than it is on 
hose or some other item in that store. 

Mr. Rogers. Do they maintain a watch-repair department ? 

Mr. Lazrus. They do maintain a very excellent watch-repair de- 
partment, as a matter of fact, and have over the years. 

Mr. Rogers. Who are most likely to offer your product as a loss- 
leader / 

Mr. Lazrus. Our experience has been that we have found our mer- 
chandise in gasoline stations, automobile-accessory stores, drug stores 
that are so small and inconsequential in their size that I do not think 
they have more than one clerk in the store—fortunately we have not 
had it in the big cities, but we have had drug stores carrying it. 
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Also these bargain stores, we have one in Baltimore and one in New 
York, for instance, who never handled watches before and sell slacks 
for $1.50 or $2. 

The Cuarrman. Where do they get your watch ? 

Mr. Lazrvus. There are 33,000 jewelers in the United States and I 
explained to you in my statement that these jewelers have very small 
capital. They buy on long terms. It has developed, almost with the 
day that the Miller-Tydings Act went out, runners from Macy’s went 
throughout the country trying to find watches for a dollar or two 
profit, offering the jewelers a little cash. 

The jewelers, because they do not have much capital and have to 
carry this inventory, buy on long terms and they are always very 
aia * cash. They have these obligations and the notes falling 
due. They buy on long terms by note. It is not unusual for us to let 
them buy by 10 monthly payments. They get 10 monthly notes. 

If they find their business is not so good or they want to buy some- 
thing for their wives or something for their homes, and they are very 
short of cash, the inducement to sell some of these watches to a runner 
who may come out of New York, Chicago, or some other area—these 
fellows travel around from city to city, buy two dozen watches here, 
24 watches in another place, pick up these watches and then offer 
them and make $50 or S75 a day offering them to these stores who 
want to sell them at cut prices. 

The Cuatrman. In other words, the very retail jewelers who are 
seeking to preserve the fair-trade laws indulge in this very practice 
that develops the so-called loss-leaders ? 

Mr. Lazrvs. That is true. 

The CHarrman. How do you reconcile that? 

Mr. Lazrvs. Human nature is a funny thing. Some people will do 
very damaging things as long as they are not going to damage them- 
selves. If they think the fellow is in there from Chicago and Ohio, 
they do not care very much what it is that happens in Chicago. They 
feel that there is somebody working in Chicago who will bring the 
watches back to their area. They are only small people: they are 
not mental giants and they do not realize what is happening. They 
like to get their hands on $400 or $500. That looks like a lot of 
money. 

Mr. Rocers. If this legislation which makes the Miller-Tydings 
Act work, so to speak. goes through, you would be in a position, would 
you not, after you have made these deals with these jewelers who may 
have sold to the fellows at a price less than that at which they were 
supposed to sell, put vou in a position to enter into a contract with 
them, and then if that contract were violated you could go out and 
enforce it? 

Mr. Lazrvs. That is right. That was the case before we had this 
trouble and so our merchandise only went to those outlets that—first 
of all, there was no great interest on the part of anybody else to carry 
the merchandise. The jewelers were the only ones interested in the 
sale of the merchandise and the others did not seek to buy it. We 
never had drug stores or gasoline stations seeking our merchandise 
until now. 

Mr. Rocrrs. If this legislation were passed, you would be in a posi- 
tion then to enforce and maintain that price. 
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You make reference to about six other manufacturers of watches 
within the United States who are your competitors. Who were they? 

Mr. Lazrus. I am speaking of the six most prominent firms which 
consist of Bulova, Gruen, ourselves, Elgin, Hamilton, and Longene. 

There are about 100 advertised lines, but those are the 6 top ines 
which spend a million or more in advertising per year which are the 
ones I just mentioned. 

Mr. Rocrers. How many of those who advertise have fair trade 
items, or do you know ? 

Mr. Lazrvus. The jewelry business, I would say. up to the time of 
the Miller-Tydings law—as far as the watch business was concerned— 
was about 75 percent fair traded. All of those six houses were fair 
traded along with it. They were included in that 75 percent. 

Mr. Rocers. Do you know of any of them in the jewelry manu- 
facturing business who may have fair traded items and at the same 
time have items that are not fair traded ? 

Mr. Lazrvs. There are none of which I know in our field. I do 
not know of any in any section of the jewelry business. They have 
always, as far as I know, had nothing but fair traded items. 

Mr. Rocers. Do you feel that if this legislation were passed the 
retailer may be in a position to dictate to you by getting together and 
saying that your,price is too high, and “we think that you ought to 
bring it down. If you don’t bring it down we may go to another 
manufacturer” ? 

Mr. Lazrus. We found in making up our line at times that oc- 
casionally we will take a number and think it is very pretty and maybe 
we can get a little more money for it. This has happened over the 
years. We put it in and maybe add an extra few dollars to it. Our 
experience has been that we have been dead wrong, that it just will 
not sell because our competitors bring out similar numbers that are 
just as pretty and if he is a couple of dollars less than I am, they 
just do not buy it. 

Mr. Rocers. Would those competitors bring them out as fair traded 
items? 

Mr. Lazrvus. They have always brought them out of fair-traded 
items. That has always been the case. We find our competition is 
very keen and we have a very difficult time making our merchandise 
as attractive as our competitors do. We are constantly bringing out 
merchandise, trying to undersell the next fellow. That is what we 
try todo and they do the same thing to us. 

‘There has always been a constant battle between particularly the 
six firms that I mentioned and even the others to get that market, 
to make a number similar to the next fellow’s and to sell it for a little 
less. 

For instance, I will give you an example of that. One of the most 
unusual watches that we produced was an embraceable watch. It 
has been a very popular watch. We sell very many of them. When 
I say “we sell many,” we sell maybe 125,000 embraceable watches. 
It was a very difficult item to make, made in a very unusual way. It 
was not patentable but through a secret process, 

This item sells for 5 years’ time. The Bulova Watch Co., about 2 
years ago, came into our town and hired some of our key employees 
at salaries far in excess of what we could pay them in order to learn 
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how to make that item. He has brought it out. He brought it out 
about 7 or 8 months ago. He underpriced us by two or three dollars. 

Now you can readily understand that that means that we are in 
strong competition. We try to produce what they do too. When they 
bring something out, we try to produce it and sell it for less. We 
are in a highly competitive field. 

Mr. Rocrers. Do you feel that your business is such that you have 
to more or less keep in contact with the retailer so that he must. furnish 
this service? Without that, no manufacturer can maintain himself 
in business very long unless he does provide the consumer some op- 
portunity to have his wateh repaired ? 

IT assume you are in the manufacture of watches and no other items? 

Mr. Lazrus. That is right. 

The Cuatrman. You are engaged in war work, are you not ? 

Mr. Lazrus. We are and have been engaged in war work. We were 
in the Second World War and we presently are as well. 

Mr. Reep. Is it the custom of the various watch manufacturers to 
guarantee their product and keep it in repair for a certain length 
of time? 

Mr. Lazrus. We all do that. Our guarantee is more limited than 
that. We guarantee that the watch comes to the consumer in good 
condition; that all the parts are in perfect condition and will main- 
tain themselves as such. However, you must remember that a watch 
is a very accurate thing. If it is off 1 minute a day—and you know 
consumers can even be fussy to that degree—that is one fourteen 
hundred and fortieth of perfection. 

In other words, that is how close those tolerances are. 

Now, to send out thousands and: thousands of watches—we sell 
about a million of them a year—to send out a million watches a year 
and be sure that in going into a jewelry store, in being shipped, and 
sometimes being placed under a light that will dry up the oil in a 
movement, if movements are not wound after they have been in stock, 
each week, once during the course of that week, that movement will 
not function properly when it is delivered to a customer. The oil 
has to be continually used. 

If people are not acquainted with watches and do not handle them 
all the time and do not know all the delicate things that go with it, 
they do not even know how to carry it in their inventory. Then 
when they deliver it to a customer it may be a little bit off. The watch 
runs within a minute and a half a day; he brings it in. There has to be 
somebody there who knows how to make that little adjustment and 
how much that adjustment should be in order to bring it into better 
time-keeping for the man. 

Sometimes the screw might be a little loose on the stem and it pulls 
out. Perhaps the crystal is too loose. The hands catch. There are 
so many little things that really can go on with regard to something 
that runs constantly. This runs day rand night. It runs constantly. 
There are very few items in the world that operate that way. A radio 
you just turn on occasionally. An automobile runs when you drive 
it. Here is something that runs every day, every hour of the day and 
people become annoyed if the crystal breaks, which is only made of 
glass. 

Mr. Reep. If a customer goes to a hardware store and buys one of 
your watches or one of the watches of your competitors, and there is 
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something wrong with the watch, perhaps due to the fact that it was 
mishandled by the hardware store, could he still send it back to your 
factory ? 

Mr. Lazrvus. Suppose the hands were caught and the watch stopped. 
The customer does not know what is wrong with it. As far as he 
knows, the watch is no good. It is just simply a matter that the hands 
caught. That could happen with the finest watch in the world. 

You send it to me by parcel post. By the time we go through all 
the routine of passing it through my hands and back to you, weeks 
would have to elapse. We could not give you that service in a minute. 
We would have to record the fact that we get a watch from you, pass 
it through the books, put it into somebody’s ‘hands to see what is wrong 
with it because it might be a hand catch or it might be a million other 
things, and before you would get it back, weeks would elapse and you 
would be inconvenienced. 

Can you imagine the cost that would ensue to us? I believe we 
would have to raise the price more than the price would come off if 
we had to handle all that. 

Mr. Reep. I would take it back to the hardware dealer and he would 
send it ? 

Mr. Lazrvus. He would soon have that overhead, but you must re- 
member this hardware dealer is not in the watch business. He is not 
in the watch business; he is in the watch business for only a month. 
He only went into the watch business to sell you hardware. He is 
taking that item from his neighbor who has been waiting for 5 months 
to sell those watches. He is sitting there with this huge inventory, 
opening up every morning, carrying sales help, a bookkeeper and all 
the other personnel that he needs and laying out beautiful displays 
and keeping his stock in order and ever ything for you to come in in 
June. 

Now, the fellow next door who has not been in business for all of 
these months—but he has been selling his hardware all right—he 
suddenly wants to take the item and sell it for a month at a cut price. 
He is eliminating all the overhead this man has had to maintain over 
the months in order to give you a cheap item. 

Mr. Reep. But the hardware dealer does get the same service from 
you ¢ 

Mr. Lazrus. We would give it to any consumer. We consider our- 
selves the parent of that watch and naturally we would be responsible 
for any watch that bore our mark. 

Mr. Rocers. You state on page 12 of your statement: 

I know, through long experience, that competition in any industry takes care 
of pricing all items. Nobody has ever been able to continuously sell an item, 
no matter how splendidly advertised or publicized, at above its intrinsic retail 
value. 

What do you mean by “intrinsic retail value”? 

Mr. Lazrvs. I mean by “intrinsic retail value” that any item, what- 
ever it happens to be—for instance, if I were to come out tomorrow and 
have an unusual shirt, a shirt that was cut differently than any shirt 
that pore before, I had this novel item and decided because it was 
novel and extremely attractive and that the public would want it 
that, instead of selling it for $1, I was going to sell it for $2 

The dollar basis of value would be based on what a man would 
ordinarily in the course of business hope to make in addition to his 
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overhead, and we have basically what people normally make. If they 
can make 5, 6, or 7 percent, certainly, after taxes, that would be con- 
sidered a marvelous business. Let us say that that would be the top. 

As soon as he gets greedy, all that he does is induce others to make 
the same item for a great deal less. He cannot maintain that $2 price 
unless he has a patented item, something he makes and nobody else 
can make. But anything that is not patented and that is freely traded 
in, if you make it and you overprice it, somebody else will make it 
and make it for less and you will soon either have to meet his price or 
drop the item. 

It will seek that level because people are attracted to anything that 
will allow a profit. 

Mr. Rogers. Now, as one who believes in fair trade, you have from 
time to time established a uniform price for your watch throughout 
the United States, have you not ? 

Mr. Lazrus. We always have; yes, sir. 

Mr. Rogers. Have you upon any occasion had reasons to reduce 
that price from the established price that you once made it? 

Mr. Lazrus. We never do that because that would create a terrific 
disturbance in our industry where watches do not move rapidly. They 
would remain in the man’s stock and you would have one fellow selling 
it at one price and another one at another and it would create a terrific 
disturbance. 

We have found ourselves out of line on a price. We remove that 
item from our line completely and then try to make something else 
that will be better than the product of the other fellow. When some- 
body undercuts us, we cannot reduce our price in that way but what 
we do is create another similar item and then try to even beat his 
price if we possibly can. ° 

Mr. Rogers. Then under that method of operation, if you judge that 
you could sell a certain watch say for $41.50 at retail and you sold it 
to a number of retailers and that item did not move and you did not 
get any reorders and the retailer still had it, then recognizing that it 
did not move at that price, so far as you were concerned, you would 
quit manufacturing that particular item. 

Mr. Lazrus. We have even gone further than that. In many in- 
stances when we find what we call the black eyes, when we have an 
item that stays in a man’s store and it hampers our sale of another 
watch, we often take that back and give him credit for it. We take 
it out of his stock beceause there is nothing that defeats your purpose 
more than to have items which do not have a normal movement. Be- 
sides, as I explained, the item will not only lose its attractiveness—the 
box gets shodd and so forth—but the watch will actually give trouble 
if it lays too lone in a man’s inventory. It has to move out or it 
won’t run. 

Mr. Rocers. Have you had any experience where a retailer may have 
purchased your item and then has channeled it into another retailer 
who has continuously sold it below the established price ? 

Mr. Lazrvus. We have certainly experienced it in the last 11 months 
and it has been almost a nightmare. We get from 10 to 20 calls a 
day in our office. They weep so bitterly about what is occurring to 
them every day, and it is so destructive to the competence that they 
have built up—after all, the relationship of any merchant—my wife 
goes to a particular grocer, or a particular hardware store, or we our- 
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selves buy our shirts or our suits at a certain place because that par- 
ticular outlet has built up a certain relationship with us and it is almost 
a friendly relationship. Yo may not even know the people in there 
too well but you become accustomed to trading with people and it is 
confidence that you have in that place. 

When you go in and look at a tie on the rack and it is $1.50, I don’t 
know whether the tie is $1.50 or should be $1.95 or $1. 10 or whatever 
it happens to be. I buy there because I think the store is a good store, 
they carry things that I like, that they are legitimate and I have a 
certain confidence in them. None of us know true values. We buy 
with confidence. However, as soon as somebody comes along, and a 
man has been selling an item for the last 14 years—a Benrus watch, 
at $49.50, and somebody comes along and says “50 percent off,” can 
you imagine what he does to the consuming item on every item that 
jeweler sells? It destroys them completely. It makes people feel that 
they have been taken advantage of over the years. It really is not 
true. With the vast assor tments that he must carry for that occasional 
sale that is being made, just review for yourselves how many occasions 
you have had in your lifetime to go into a jewelry store and you will 
realize that this fellow must have—and if you come in there and you 
want that small item; it might be a fountain pen, it might be a little 
pin, it might be a watch, it might be any number of items—you will 
come in there and if he has not got it you think he is a terrible mer- 
chant. He has to carry that wide assortment for-that occasional sale. 
There is an enormous overhead. 

The Cuaimrman. The retailer, then, is practically an adjunct of 
your own establishment and in order to make your operation success- 
ful you must have satisfied and contented retailers who can make 
a profit on their articles. And if there are in the neighborhood of 
your customers of retailers, persons who sell these loss leaders, to that 
extent your retailer is placed at a serious disadvantage and therefore 
your adjunct is at a disadvantage and you are at disadvantage, is 
it not é 

Mr. Lazrvus. That is correct. 

The Cuarmman. I would like to ask you this: Could you sell more 
watches with fair-trade legislation, or without ? 

Mr. Lazrus. It is very “difficult for us to yet conclude where we 
would or would not because the experience with the non-fair-traded 
sale up to the present time—when we look at these sales—we find that 
these merchants are not continuously in the watch business. We cer- 
tainly could not maintain a watch business for a June and December 
business. We have to have that 12-month business—the occasion when 
you might have a birthday or maybe need a watch yourself where you 
might go in—that is the lesser sales they make in the other 11 months— 
we have not found these people who cut our price are willing to carry 
our merchandise on a 12 months’ basis. Now whether they w vill or not 
in the future I really cannot answer that myself. I doubt it because 
I say that if they go into the watch business, they are going to be soon 
faced with the overhead with which the jeweler is faced. They will 

‘arry merchandise that will not move for many months. They will 
have to give service. They will have to learn how to handle the 
watches and have proper personnel to keep them clean. 

The Cuatrman. The answer is that you do not know. 

Mr. Lazrus. I would not be able to answer that. 
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The Cuamman. If a hardware store came to you and wanted to 
place with you a very large order, would you take the order? 

Mr. Lazrus. We would probably be compelled to. Frankly, we 
have been approached and we have discouraged all of these people to 
the greatest of our ability. Fortunately we have always sold more 
watches than we have made. If we can continue in that position, we 
hope that we will be able to discourage sales through those outlets. 
I have frankly discouraged sales to others because they have sought 
it just for the purpose of undermining what we have tried to build 
up. They are not prepared to go in the watch business on a 12-month 
basis. We have not been approached by any of them on a 12-month 
basis where they say, “We want to put in a department, we are going 
to have a repair man and we are going to carry watches throughout 
the year and we are going to carry a complete assortment and we are 
going to treat the public right and we are going to put a man in who 
knows how to handle it.” They do not come to us on that basis. 

The Cuamman. Would you say with your experience in your in- 
dustry and from what you know of other industries, that fair-trade 
laws, retail-price maintenance laws have decreased the price of com- 
modities to the consumer ¢ 

Mr. Lazrvus. I do not think they have decreased the price of com- 
modities to the consumer because I do not think that is what decreases 
the price. 

I think competition creates the lower price. The competition in 
all items, in my judgment, is at the manufacturing level. 

The Cuairman. All the retailer would be would be a mere channel 
for the wholesaler. 

Mr. Lazrvs. In a true sense, within my judgment and in the opinion 
of people I come in contact with, we do consider a retailer nothing else 
but that for all merchandise because after all he is the man who meets 
the consumer. However, the competition does exist very keenly on 
the manufacturers’ level. 

The Cuarrman. Let us keep it at the retailer level. If you say the 
retailer is only a conduit for the sale of the wholesaler’s or manufac- 
turer’s goods, of course there would be no vigorous price competition 
on the retail level; and therefore since there would be no price compe- 
tition among the retailers, there would be no motive or incentive to 
reduce the retailer’s cost of doing business. The consumer would 
suffer. Is that not correct ? 

Mr. Lazrvs. I do not agree with that. When we decide on the 
price of an item as a manufacturer, that price is not determined except 
in the following fashion. There are surveys constantly being made, 
not only by ourselves but by the industry as a whole and by our trade 
papers to analyze costs of marketing. We know what the retailer's 
overhead has been over the many vears and we try to give him what 
we consider to be the smallest margin of profit we possibly can com- 
mensurate with what our costs are. It is the cost of doing business 
that determines what our retail consumer pricing will be. After all, 
if we consider the retailer, as I say, nothing but a channel through 
which our merchandise reaches the people we want to reach, because 
that is whom we advertise to, we want to make sure that that channel 
is operating in such a way that we are bringing our products at the 
lowest possible price to that consumer, since we consider the lower we 
can make the price, the more of that product we can sell. 
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The Cuamman. If you do all that for the retailer, what becomes of 
the phrase, “independent retailer.” What independence does he have ¢ 

Mr. Lazrvus. The independent retailer has a great deal of inde- 
pendence because he can see fit to buy my product or not as he sees fit. 

The Cuamman. How can he do it when there is such a consumer 
demand for the advertised brands that he must handle your goods? 

Mr. Lazrus. Well, there are 33,000 retail jewelers in the United 
States and we only sell about 5,000 of them so there are still a lot of 
them who do not think they have to handle my goods and they seem 
to be getting along all right. They handle somebody else’s goods 
that they think is better priced or better merchandise. He might 
handle advertised goods but he does not handle mine, which is very 
definite proof that I have not been able to capture the market or force 
him to do anything. 

In addition thereto, he can do a great deal because I make 250 dif- 
ferent numbers. He has to make the choice of what he thinks his 
customer will like best and he has a great deal of choosing to do. If 
his choices are wiser than those of his neighbor's he can satisfy his 
customer a great deal better than can his neighbor. 

The type of service and the manner in which he displays that mer- 
chandise—one fellow can pick up a diamond ring and make it look 
like it is worth $1 million. Another fellow might pick it up and make 
it look like it is a potato. The manner in which he serves his custo- 
mer, the manner in which he services his customer, the manner in 
which he treats his customer, the manner in which he displays that 
merchandise and offers it for sale; the understanding he has of that 
customer’s pocket book. 

The CHarrMan. I was addressing my question to you not only as it 
relates to the jewelry business, | was speaking in general. 

Mr. Lazrvs. I think that is true of every item because certainly as 
we go through the different stores we find such a great variety of mer- 
chandise being offered—except for such items as cigarettes where a 
man makes just one brand—there are such great varieties that I think 
it would be generally true that the retailer would have wide choices or 
wide selections from which he could choose what he thinks would best 
suit and which could best be offered to the consuming public. That 
has been the discrimination of one retailer over another. 

If you pass Garfinckel’s store, he has a certain store of elegance. 
He is not confined to what somebody else may carry. 

Mr. Goupsrers. Mr. Chairman, I will be very brief in my questions. 
I realize the hour is getting late and we have other witnesses. 

Would I be fair in summarizing your testimony, Mr. Lazrus, to say 
that you believe that protection must be given to the independent 
retailers ? 

Mr. Lazrvus. That is right. 

Mr. Gotnste1n. To the extent that you know, do you believe that 
feeling is prevalent among the major manufacturers in the jewelry 
industry ? 

Mr. Lazrus. Without question. 

Mr. Goxpstrrern. Are you acquainted with the trade publication 
known as the Manufacturing Jeweler? 

Mr. Lazrvs. I am. 
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Mr. Gorpstern. Is it fair to say that is a sort of spokesman for the 
industry among trade publications? 

Mr. Lazrus. It is one of the least popular of all trade publications. 

Mr. Gotpstetn. Does the name Clarence Bosworth mean anything 
to you? 

Mr. Lazrvs. No, sir. 

Mr. Gotpstern. To the extent that this is not the most authoritative 
publication in the field, I should, however, inasmuch as it is a manu- 
facturing publication, like to read you an excerpt from Mr. Bosworth’s 
article. 

Mr. Lazrus. May I know who Mr. Bosworth is, sir? 

Mr. Goupstein. He is identified as a marketing consultant who in 
his article says that he has been employed by various manufacturers 
to help them in their marketing practices. 

Mr. Lazrus. May I know who those manufacturers were ? 

Mr. Gotpstern. He does not tell whom he represents. 

Mr. Lazrvs. Allright. On that basis, let’s hear what he has to say. 

Mr. Gorpstern. I qualify all this by saying that I recognize that 
you say this is not the most popular publication in the industry. I 
would merely like to have your views. 

Mr. Lazrus. May I tell you of the other two? There are two out- 
standing publications in our field that I think cover the entire industry 
very well. One is the National Jeweler and the other is the Jeweler’s 
Keystone. 

I do not think Jewelry has the scope of the other two. Those two 
I think are the ones who cater to almost everyone in the field. 

Mr. Goupsrern. I merely submit this for your comment, sir, and I 
am not suggesting in any way that it relates your views but I would 
like to have your views on Mr. Bosworth’s statement. He says: 


Of course we need small retailers. If you can afford to be sentimental and 
altruistic, go ahead. But before you do, be sure how much of either or both you 
ean afford. Also, consider the larger aspects. An industry is as sound and 
prosperous as the business concerns in it. A country is as sound and prosperous 
as its industries. Today, world tensions demand realism and executive thinking 
should hold fast to it. There are always enough wholesaling and jobbing houses 
to cater to small retailers. Let them do so in times like these. They have no 
market position to protect. All they want are immediate sales, immediate vol- 
ume, and immediate profit. Even so, there is another aspect to consider. Here 
it is: 

Many retailers, especially retailers of jewelry, because it is so easy to open a 
jewelry store of a kind, are of little value to the industry; some are actually 
harmful to it; and those who have ability but insufficient capital would be better 
off working for somebody else. Many little, inefficient stores in the immediate 
vicinity of big, effective outlets manage to survive. But, while doing it, they 
nibble at the volume of the big outlets and keep them from doing as good a job 
as they otherwise would. That statement isn’t made on theory. It is made on 
experience many times repeated. 

In my work with one manufacturer to clear up a situation of this kind, we 
earefully appraised the little fellows for ability. We helped ease those with 
neither ability nor capital into other ways of earning a living. Those with 
ability, we placed in executive positions with big operators. Many of them 
objected because they wanted to be independent. It wasn’t especially difficult 
to show them that their degree of independence was more limited than they 
realized and that what there was of it was in constant jeopardy. One of our 
most vigorous objectors was a young chap with a lot of ability, good credit 
because of his character, but with no working capital after setting up his store. 
We got him a job at $60 a week with a big operator, twice what he ever had dared 
to take out of his own business. The big store took over his stock at inventory 
value, and 3 years later he was made merchandise manager at $10,000. 
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Other independent operators were similarly placed and, according to their 
abilities, have done comparably well for themselves. The big operators were 
freed trom the nibbling competition and have done an even better job themselves 
and this supplier. The jewelry industry could profit in many ways from a bit 
of weeding out and cleaning up in its retail field. 

Mr. Lazrus. I am unalterably opposed to his philosophy 100 per- 
cent because the small retailer today may be the very one who will 
lead retailing into much broader fields. He may be the great retailer 
of tomorrow. 

Mr. Gotpstern. Are there any manufacturers who would subscribe 
to this theory of Mr. Bosworth’s? 

Mr. Lazrvs. I suppose there are. I was going to say I was to an 
association meeting only yesterday. There are some people who are 
not faring so well in the business, as there always are in every busi- 
ness. They would like to place restrictions so that they could have a 
prosperous business. I think prosperous business, whether you are 
in the retailing field or any other, is something within you. Nobody 
can impose it on you. I am in favor of giving everybody an oppor- 
tunity to become bigger than Benrus or bigger than Bulova or bigger 
than Elgin or anyone else, no matter how small their beginning may 
be. Within my own lifetime my business was started with $1,800. If 
they had decided then that somebody such as Mr.—whatever his name 
is—had decided that I was a man of great 

The Cuamman. I think that whole philosophy is rather asinine. 
I do not think it should be the policy of any manufacturer to go into 
the retail field to that degree. 

Mr. Goupsrer. On another line, Mr. Lazrus, you refer to Mr. Mori- 
son’s testimony before the subcommittee with regard to competition in 
industry as being an incentive for keeping antitrust violations out of 
the industry. 

1 should like at this point, Mr. Chairman, if I may, to place in 
the record the indictment in the case of 1’. S. v. Waltham Watch Com- 
pany in which it was charged that certain wholesale and retail dealers 
were prevented from obtaining Waltham watches by means of black- 
listing and boycotting, to which indictment a plea of nolo contendere 
was filed. Also a similar indictment in the case of UY. S. v. Hamilton 
Watch Company, in which a $5,000 fine was entered after a plea of 
nolo; and another indictment against Elgin of the same nature to 
which they filed a plea of nolo. 

I should also like to place in the record at this point the indict- 
ment in the case of U7. S. v. Watch Case Manufacturers, et al.. in 
which it is charged that 12 corporations have engaged in conspiracy 
to tamper with watchcases for sale to importers of watch move- 
ments, 

(The indictments referred will be found in the appendix, pp. 659, 
666, 674, and 682.) 

Mr. Lazrus. I think those companies suffered from what they did. 
You will find those companies have all been in financial difficulties, 
either around that date or subsequently; that they were met with 
very broad competition, of which we consider our own firm won, who, 
not indulging in the practices in which they engaged at that time, 
found our markets broadened, and we had a greater ability to do busi- 
ness because of the foolish attitude which they had at that time taken 
and which I think interfered with their distribution. 
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As to the 12 watchcase manufacturers, might I say that there are 
so many people engaged in the watchcase business that those 12 might 
have gotten together, but they did not accomplish anything. I think, 
had the Government not stepped in, they would have found them- 
selves in the same position as these three companies, financially em- 
barrassed because they were trying to enforce something that they 
could not where the industry is so broad and there are so many people 
in it. 

Mr. Gotpsterxn. Now at the second page of your prepared state- 
ment you speak of the growth of retail jewelry stores as a result of 
fair-trade legislation. 

I should like to place in the record statistics from the United States 
Department of Comnierce Bureau of Census with respect to jewelry 
sales and outlets existing in Texas and Missouri. I note that this 
exhibit, which contains a chart of retail jewelry stores in 1948, ar- 
ranged in order of number of stores by States, shows that the State 
of Texas had 960 stores and was sixth in rank of all the States in the 
Union; Missouri had 571 stores and was tenth in rank in the entire 
States of the Union. 

(The document referred to follows :) 


Retail jewelry stores (1948) arranged in order of number of stores 











State | Number 

State Rank | of stores 
New York_._.-- 5 aera S _ dial 1 | 2, 231 
California... ‘ i EPS AEDES 2 | 1, 49 
Pennsylvania ; sas kes | 3 1, 600 
THlinois Ate piboaabes we addin’ baat aeoenes 4} 1,366 
ie Eee: FAERIE E SENTEEE eae 5 | 1, 152 
Texas 3 cacaae Wet IRR INAS 6 | 960 
Michigan : é HSS 7 875 
Massachusetts__- i on | 8 | 663 
Indiana rs oe 9 | 577 
Missouri_.- .-- : ee 10 | 571 





1. Total number of retail outlets increased between 19389 and 1948 from 
14,559 to 21,269. 

2. Missouri ranked thirteenth in number of stores in 1939; Texas, seventh. 
(Source: From United States Census of Business, 1948.) 

3. Between 1939 and 1948, in only 12 States did number of new stores exceed 
number of new stores in Missouri; in only 5 States did the number of new 
stores exceed the number of new stores in the State of Texas. 

Mr. Lazrvus. May I comment on that. There are a number of lo- 
calities where the fair-trade laws never existed because the States 
never adopted them which have not now nor have we ever had any 
trouble with the price in any of these localities. Take- Washington, 
D. C., itself, where we have no fair-trade laws. We have no cut 
pricing in this area, The only place where we have had this terrible 
attack against our merchandise 1s where the fair-trade laws have been 
broken down. Here they never were considered; people worked on 
their normal margin; nobody is getting rich here; but they are all 
ready to maintain their price, and everybody is minding their busi- 
ness, and the condition has never changed. 

The Cuamman. Would you say from that that you do not need 
fair-trade laws to keep your price? 

Mr. Lazrus. If fair-trade laws had never existed, I believe that 
perhaps that would be the case, that the price would level off to 
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what we are charging the consumer or thereabouts, and everybody 
would be getting that price, what we would say the indicated price 
we would place on an item. We would say the article should be sold 
at a certain price; in that case I think that would probably be the 
case. 

Where you have had a condition where prices have been maintained 
by law—in other words, we had agreements that were permitted and 
stores were selling this merchandise at certain prices—the jewelers 
have not come along and cut those prices. Those prices have te n cut 
by people outside ‘the jewelry field, people who never handled it 
before, people who have no interest in watches and jewelry but are 
suddenly now taking those items for the purpose of indicating that 
they sell what they usually and normally sell upon which they make 
their margin of profits, but that has not existed here, because it has 
always been accepted that those were the prices at which that mer- 
chandise should be sold. People do not snipe at each other's busi- 
nesses ordinarily and normally. 

Mr. Goupstrern. So that in Texas and Missouri, where there are 
no fair-trade laws, the price has been maintained. I would also 
like to submit for the record a release of January 5, 1951, from the 
Bureau of the Census which says in part: 


In 1948 the five leading States in terms of sales volume of jewelry stores 
were New York, California, Pennsylvania, Illinois, and Texas. This ranking 
is the same as that for 1930 except that Texas rose from seventh to fifth place, 


(The document referred to follows:) 


1948 CeNsuUs or Bustiness, Retar, Trabe, For Reitease January 5, 1951 
JEWELRY STORES 


Sales of jewelry stores in the United States amounted to $1,225 million in 
1948, according to final census of business figures released today by the Bureau 
of the Census, United States Department of Commerce. This represented an 
increase of 239 percent over the $362 million figure for sales by stores in this 
kind of business in 1939, the year of the next most recent census of business. 

Along with this growth in sales volume there was a marked increase in the 
number of establishments for this kind of business between the two latest cen- 
suses Of business. In 1948 there were 21,269 jewelry stores in the United States, 
compared with 14,559 in 1934 

Establishments classed as jewelry stores are those primarily engazed in 
selling jewelry, such as diamonds and other precious stones mounted in precious 
metals, rings, bracelets, brooches, sterling and plated silverware, watches, and 
clocks. 

For the workweek ended nearest November 15, 1948, there were 68,898 paid 
employees in jewelry stores, of which 62,054 were paid for the full workweek. 
Total payroll for 1948 in these stores amounted to $178 million. 

In 1948, the five leading States in terms of sales volume of jewelry stores 
were New York, California, Pennsylvania, Dlinois, and Texas. This ranking is 
the same as that for 1939 except that Texas rose from seventh to fifth place. 

Total sales of jewelry stores increased 23.3 percent in the west south central 
division between 1939 and 1948, the largest | increase for any geographic division 
in this period. Sales of these stores increased 331 percent in the east south 
central division, 283 percent in the Pacific division, and 283 percent in the moun- 
tain division. 

This release is one of a series on specified kinds of business in retail trade 
showing basic data on establishments, sales, payroll, and personne! for States, 
geographic divisions and the United States. Data for cities, standard metro- 
politan areas, and States for retail, wholesale, and selected service trades 
are being issued in a series of 1948 census cf business area bulletins which may 
be ordered from the Superintendent of Documents, Government Printins Office, 
Washington, D. C., by requesting Announcement of 1948 Census of Business 
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Area Bulletins, the official order blank. A series of 1948 census of business 


subject bulletins is now being prepared. Requests to be placed 


on the mailing 


list to receive the announcement and order blank for this series should be 


addressed to the Bureau of the Census, Washington 25, D. C. 


Jewelry stores, United States, by geographic division and State—Stores and sales, 


1948 and 1939 ; payroll and personnel, 1948 
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eR ae ee ee im 306 a 1.101. 79, 803. “31, 366 ‘12, 087 1 O17, 
IR 58 on ate a canenewe | 147 116 7, 080 2, 091 | 994 124 
New Hampshire-__--_------- M4 76 3,107 | 1,056 386 73 | 
aS ease aa 59 57 2,055 735 | 285 56 | 
Massachusetts... .-- 663 553 43,248 | 17,491 | 6,471 509 
Rhode Island- RS 78 6,272 | 3,085 G8 71 
Connecticut ............ 265 221 18,041 6, 9OS 2, 953 214 

Middle Atlantic. ..........---..- 4, 542 | 3,361 269, 827 “96, 556 | 48, 500 4,212 
t,o 2, 231 | 1,692 145, 327 | 55,729 | 21,192 | 2,044 
|, Sena 711 44 39, 8 29 «11,701 5, 559 637 
Pennsylvania .......-.-- ‘ ¥ 600 1, 205 57 29, 126 dy, 749° 1, 531 

East North Central__..------ 4, 51 “3 276 260, 038 72, 931 4, 339 
Ohio Spas tpreinisons sean 1.152} 846 | 69,205 | 20,210 | 10.660 | 1,048 | 
Indiana 4 : 577 432 | 34, 265 9, 218 5, 130 550 | 
ES 1, 366 924 | 83,519 | 21,445 | 11.669 | 1,373 
Michigan ES 875 | 583! 49,568 | 15,403 | 7,818 851 | 
|. ee 541 | 491 23, 481 6, 4 3,430 | 507 

West North Central. ._.-- 2, 330 | 7 702 101, 056 27, 977 13, 200 | 2 389 
Minnesota.........-.- 493 383 21. 439 6,161 | 2, 833 77 
| Sel eee ees | 445 375 | 18, 458 5, 217 2,072 459 
Missouri ae a ey 28.840 | 9,398 | 4,488 580 | 
Noren Dakots...-...........- 103 78 4,145 873 375 106 
South Dakota_.......-- 102 63 4,036 793 448 103 
Nebraska : 242 1S4 9, 844 2, 279 1, 206 53 
ee 374 240 14, 204 3 256 1, 778 411 
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North Carolina.- 471 | 256 21,789 | 5,890 3, 347 415 | 
South Carolina 3 113 9,908 | 2,555 1,447 202 | 
IID ce osirwiiaiciindnes 197 22,491 | 5,571 3,813 330 | 
ee eee 217 22, 416 6, 804 3, 155 405 | 

East South Central...............| 1,009 542 59, 503 13, 793 ’ 8,458 | “978 
Kentucky - .....--- 249 170 13, 043 “8 563 1, 716 242 
Tennessee _ - 305 151 | } 5, 433 3, 248 279 
Alabama E a : 295 144 > Om 3. 112 2.518 2907 
Se eee 2 160 77 7, 561 1, 385 976 
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563 5,177 | 4,706 
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436 | 3.844 | 3,452 
205 | 2.029 | 1,781 
541 | 3.985 | 3,485 
276 | 2,769 | 2.421 
_ 193 | 1,381 | 1, 163 
"904 | 5,815 | 5,096 
215 | 1,204 | 1,037 
199 | 995 850 
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175 | 1,312 | 1, 251 
~ 406 | 8,754 | 3,492 
99 | 737 661 
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126 | 1,156 | 1,082 
53 452 421 
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Jewelry stores, United States, by geographic division and State—-Stores and sales, 
1948 and 1939; payroll and personnel, 1948—Continued 
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Mr. Lazrus. There has been a great growth in wealth and popula- 
tion in Texas. 

Mr. Gonpsrerx. I think you spoke favorably of the magazine known 
as the National Jeweler. 

Mr. Lazrus. That is correct. . 

Mr. Gotpstern. I call your attention to the issue of January 1952, 
page 138, which says, if I read the tables correctly, that jewelry excise 
taxes as an index to retail jewelry volume indicate or show that for the 
first 11 months of 1951, collections were 9 percent above 1950 collec- 
tions. 

Mr. Lazrus. You must remember in the early part of 1950 there was 
a great upsurge in everything because of the Korean situation but 
where those were very normally poor months, we had in our business 
the great flurry that came with that condition. But as the year went 
on, the results were bad. They cannot be indicated by the collections 
of excise taxes because such a great amount of our jewelry is sold on 
credit. Their collections may have continued during the fall but 
their sales did not. 

Mr. Goupstrin. The article further shows that the period after 
the Schwegmann case, during the so-called price wars, right from 
July through November—in July, August, and October, excise tax 
collections were greater than in the previous year. 
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Mr. Lazrvs. That is because, as I explained to you, having sold the 
merchandise on credit they were collecting the money for the mer- 
chandise they had sold during the Korean months. 

Mr. Goupsrers. Mr. Chairman, with reference to the question of 
price wars, I think it might be appropriate at this time to read from 
a study prepared for the Joint Committee on the Economic Report 
and the Select Committee on Small Business of the Senate. This 
report was prepared as a result of a study by Dun & Bradstreet of the 
price wars that followed the Schwegmann case. 

I should like to read, if I may, from the conclusion to that report, 
and ask Mr. Lazrus’ comment. 

The results of the study speak for themselves but it is fair to say that in gen- 
eral the price cutting took place in a rather narrow area both geographically 
and by way of commodities. The managers of Dun & Bradstreet offices, which 
cooperated in the study, have indicated that the price-cutting campaign has 
waned. 

Is it your view that since the issuance of the report the price cutting 
has been resumed ¢ 

Mr. Lazrvs. I do not know that the condition has been general but 
in the jewelry business, it would be very unfair to judge except sea- 
sonally because, as I explained to you, it does not pay for them to 
advertise watches in January at cut prices. Those fellows have done 
their damage during Christmastime, they have done their damage 
during the graduation season and I have reason to believe that when 
the graduation season comes again, if we do not have a law by that 
time, we will have the same condition. They are not carrying our 
watches on a 12 months’ basis. 

Mr. Gotpstrein. I have one last question, Mr. Lazrus, on a statement 
by Edwin S. Malmed, secretary-counsel of the Eastern Pennsylvania 
Retail Jewelers’ Association. This appears in the convention pro- 
gram number of the NRJA bulletin for its forty-seventh convention. 
Mr. Malmed says as follows 

Mr. Lazrvus. Who is he again? 

Mr. Gotpsrern. He is secretary and counsel of the Eastern Penn- 
sylvania Retail Jewelers’ Association. He says: 





Despite the recent Supreme Court decision, the fair-trade laws are far from 
being dead ducks. The only thing the Supreme Court said in its decision was 
that fair-trade contracts could not be enforced against the retailer who did not 
sign the fair-trade contract in the interstate aspects of the transaction. Is there 
any reason Why any retailer should not be required to sign a fair-trade contract 
with a manufacturer of products he desires to sell. Can a manufacturer be in 
good faith when he restricts one retailer by contract and permits the other 
retailer to be unfettered? 

Mr. Lazrvs. Well, we went out following the Supreme Court deci- 
sion on Miller-Tydings—we went out and made every customer sign 
a fair-trade contract, but it did not mean a thing. We found that 
when we proceeded against one of the price cutters, the first one we 
proceeded against, he bought his merchandise in interstate commerce. 
He proved he sent runners out and the merchandise came from other 
States than that in which he was cutting the price. That was the end 
of it for us. What could we do at that point ? 

Mr. McCctiocu. I have before me what I presume is a newspaper 
release you are about to make, and in the first paragraph you say that 
a wave of price wars has sprung up. 
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Now, in accordance with the report from Dun & Bradstreet, price 
wars are on the wane; is that right ? 

Mr. Lazrus. I would not say so. I have yo indication of it in my 
industry. 

Mr. McCoutxocn. From what source do you get the information 
which is the basis of your statement in this news release ¢ 

Mr. Lazrvus. From the 10 to 20 retailers who call me every day and 
raise the devil with me. 

Mr. McCutnocn. But it is not a survey made across the Nation? 

Mr. Lazrus. No, sir 

Mr. McCurbocr. It is more or less a conclusion that you have 
reached from talking with a limited number of your retailers ¢ 

Mr. Lazrvus. I would say it was quite broad. 

Mr. McCutnocn. Did you say 20 or 30 ¢ 

Mr. Lazrus. Ten to twenty a day. 

Mr. MeCutiocnu, In this same first paragraph vou say that these 
wars are spreading and that within the next 2 years thousands of 
retail jewelers will be forced into bankruptcy. 

How many retail jewelers have been forced into bankruptey since 
the Sehweemann case ¢ 

Mr. Lazrvus. Since we sell on long terms, most of the bankruptcies 
occur at this time of the vear and we are getting them. 

I have an indication of why they are forced into bankruptcy. 1 
have here a confidential report of one of the customers—this is a man 
who does over a million dollars worth of business. He is one of the 
largest merchants. He has been long established in the business with 
a good rating and has been one who has proven over the vears that he 
has been an outstandingly suecessful merchant—and I will be glad 
to submit his name in confidence, since he gave me this in confidence, 
if the committee so desires. 

He gives me a report on his business. He showed me that in 1950 
he made a gross profit on sales of 48.5 percent, but in 1951 his gross 
profit on sales was only 46.5 percent. 

Mr. McCutsocn. Would you repeat those figures again, please. 

Mr. Lazrvs. Surely. For 1950 his gross profit on sales was 48.3 
percent gross. T will give you all the figures. His gross profit on sales 
for 1951—for the vear ending December 1951, was 46.5 percent or 
almost 2 percent less. His total profit in 1950, before Federal income 
fax, was 5 percent on sales. In 1950 his gross profit was 3 percent on 
sales. In 1951 he suffered a substantial loss. To show you the scope 
of this man’s business he has total fixed assets of S623.350, 

In December 31, 1950, he earned 3 percent on his volume of business 
hut at December 31, 1951, the year in which we had no Miller-Tydings 
Act, he suffered a substantial loss. 

The CuarrmMan. What was the cause of that ? 

Mr. Lazrvus. It was caused by two factors. One is that in some 
instances he had to meet the competition since he was not far from 
this fellow who was cutting the prices. He tried to meet the competi- 
tion on his advertised products that this man was forcing him to 
meet. The other was that he had a reduction in volume. 

In 1950 he did $1.259.712 in business. In 1951 he did 81,181,840, 
hut he had opened two additional units in 1951 to do the lesser volume 
of business. 
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The Cnamman. There must have been something radically wrong 
with that operation. 

Mr. Lazrvs. I sometimes wish that people who are sincerely—as 
you gentlemen are trying to do—try to analyze what effect some of 
these bills have on industry, and try to do it on the theoretical level 
would sometimes instead of just talking to people like myself, trav el 
into the areas of these cut-price competition situations and visit 20 or 
30 jewelry stores, if you would, or 20 or 30 people that have been 
affected by it and get the reaction at that level of what really happens 
to a man’s business when ooraer ref cuts his price. 

Mr. McCutzocn. In what city? 

Mr. Lazrus. If you come to New York City, I will send you into 
an area that has been seriously affected, for instance, by the ads of 
Klein’s. 

Mr. McCutxocu. In what city is this business located of which you 
are speaking / 

Mr. Lazrvus. New York City. 

Mr. McCutziocn. I would like to ask a few other questions if I 
might, sir: Might I properly conclude that the statement in your 
press release is based in large part on the conversations and communi- 
cations that you are having with your own retailers ¢ 

Mr. Lazrvs. That is correct. 

Mr. MeCutxiocu. And is not a Nation-wide survey ? 

Mr. Lazrvs. No, sir. A 

Mr. McCcutxocn. I also notice in the second paragraph of your press 
release that the fair-trade laws or so-called fair-trade laws which 
were enacted in the 1930’s were the lift that brought retailing to a 
profitable level and has resulted in this golden era in retailing. 

Mr. Lazrvs. It is my impression, yes. 

Mr. MeCutiocu. That is your impression. 

And that is your impression notwithstanding the history that we 
have heard concerning the District of Columbia and Texas and Mis- 
souri and Vermont, I believe. 

Mr. Lazrvus. I think that those States have benefited by the fair- 
trade laws that have existed everywhere else. Whatever standards 
were set up for the other communities—and I speak now particularly 
for my own business—have existed in those States as well. In other 
words, hose. | are not getting any less for my watches in Washington, 
D. C., or Texas or Missouri than they are in New York State or did 
not pt ing the fair trade and are not today. As a matter of fact, they 
are faring better because prices are still being maintained in those 
States, the prices established in other States carried over to these 
States, for the most part. I know in the jewelry business it did. I 
do not know about other industries but in the jewelry industry it has 
been so, 

Mr. McCutiocu, I think it is impractical and that you cannot meet 
the problem by securing the contracts vertically from the manu- 
facturer down to the last retailer. 

Mr. Lazrus. We have not been successful in doing it. 

Mr. McCunziocn. That is all. 

The Cuairman. Would you say that that retailer that you men- 
tioned whose figures you gave us for 1950 and 1951, would you say 
those figures constitute a typical example of all retailing? 

Mr. Lazrvus. All retailing that had to meet this competition, ves. 
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The Cuamman. What effect has that had on the profits of Benrus 
Watch, as between 1950 and 1951? 

Mr. Lazrus. Benrus Watch has fared very well. I think the 1951 
figures are not out yet but we have had good business and we think 
we can maintain good business under any circumstances. 

The Cuarrman. In other words, it has not affected you one way 
or the other ? 

Mr. Lazrus. No, and why should it? No matter who sells my 
watches to the consumer, I am getting my price for my watches and 
nobody is breaking my price. They are only breaking the price of 
the fellow who is selling it. 

The Cuairman. So you would sell just as many watches and maybe 
more. 

Mr. Lazrvus. It is a possibility. 

The CuarrmMan. You might sell just as many or more whether you 
have fair trade or not. 

Mr. Lazrus. Very possibly. As I said before 1 could not honestly 
answer that question, ‘The experience has been too narrow. Perhaps 
at the moment we may fare even better but when we got all through 
and if our merchandise did not stand up and a few years went by and 
the watches did not last as long as they normaliy would, because they 
had not been handled properly, and people become disgusted with 
them, whether I would fare as well I could not tell you. IT have not 
lived long enough with the situation. 

The Cuamman. I wear a Benrus watch myself. It keeps very 
good time. 

Mr. Rocers. Are you fearful that as a manufacturer you may be 
confronted with the situation that existed prior to the thirties where 
the large retail outlets went to the manufacturer and were able to pur- 
chase all of his output and as a result the manufacturer never main- 
tained any retail outlet, or encouraged it in any manner whatsoever ? 
I expect within a few years, the only place that he could sell his prod- 
uct was to one who had the contract, with the result that when he was 
unable to get the price that he thought he should get, or that it was 
necessary for him to get to maintain his business, that he either had 
to take the large ret: ailer’s price, or not sell at all. Are you fearful 
of that ¢ 

Mr. Lazrus. I am fearful of that and I am fearful of another 
thing along with that, that when people are forced to meet competi- 
tion—if, for instance, merchandise were to continue to be sold in the 
seasons at 50 percent off and our retailers, or retail outlets were trying 
to continue this business and make it profitable, they would try to 
force me to sell merchandise to them at a lower price and the only 
way that could be done would be to chisel on quality. T mean by that, 
in trying to meet a price very often you cut corners. The cutting of 
corners on a life item like a watch might be so dangerous as to destroy 
the business and good will that we have built up over the vears. I 
think that isa great danger to the industry. 

Mr. Rogers. You as a manufacturer do not want to take that 
chance ¢ 

Mr. Lazrus. It would be a great problem. 

The Cuamman. Mr. Lazrus, we are very grateful to you for coming 
here. IT want to say that you have been very fair in your approach, 
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and your conclusions and have been objective. You are the kind of 
witness we like to have. 

Mr. Lazrus. I thank the committee for listening to me. Thank 
you very much. 

The Cuairman. The next witness is Mr. Leon J. Engel, representa- 
tive of the National Wholesale Jewelers’ Association, Baltimore, Md. 

Mr. Goupsretn. I would like to state to the committee that Mr. 
Engel and the organization he represents have been most cooperative 
with the committee and its staff. Every request for information or 
assistance that we have sent to Mr. Engel or to the members of his 
organization has been complied with very promptly and very fully 
and, I trust, very cheerfully. 

Mr. Engen. Thank you, Mr. Goldstein. 

The Cuamman. Give your name to the reporter, please. 

Mr. Encet. My name is Leon J. Engel. I am an officer of J. Engel 
& Co., Inc., wholesale jewelers in Baltimore, Md. 


STATEMENT OF LEON J. ENGEL, REPRESENTING NATIONAL 
WHOLESALE JEWELERS’ ASSOCIATION 


Mr. Encen. Mr. Chairman and gentlemen, 1 am appearing before 
you as a representative of the National Wholesale Jewelers’ Associa- 
tion whose members do in excess of 75 percent of the total volume of 
the wholesale jewelry business of this country, which volume, accord- 
ing to figures released by the Bureau of the Census, in 1950 amounted 
to S451 million, 

I believe, too, that in advocating stronger legislation for the en- 
forcement of fair trade, I express the opinion of an overwhelming 
majority of the twenty-odd-thousand retail jewelers of this country. 

A stronger structure for fair trade is something that both small 
business and the public of our country need and to which both are 
entitled. It is a protection to small business and to the public against 
monopoly by larger operators and against the resultant ill effects of 
such monopoly, 

One very significant fact, and one that is not publicized by big store 
organizations, is that acquisition of a certain percentage of the busi- 
ness of a marketing area—a percentage generally assumed by econo- 
mists to be slightly over 25 percent—is regarded as giving to the large 
retailer substantially all of the advantages of a monopoly. Far from 
being inconsistent with the antimonopoly Sherman Act, fair trade 
supplements and supports the principles of the Sherman Act because 
fair trade retards the growth of retail monopoly by making it possible 
for the small and neighborhood merchants in all lines to compete 
with the large outlets. 

The economy of our country is based solidly on free enterprise. But 
enterprise ceases to be “free” when small retailers cannot compete on 
an equal footing with big business. Such a situation exists when the 
large store cuts prices on brand-name merchandise and becomes inten- 
sified when a price war is created. 

The consumer is enticed into the big store by cut-price advertise- 
ments, which usually feature a number of loss leaders, and while in 
that store is tempted to buy other merchandise attractively displayed. 
Being human, the consumer usually vields to that temptation. 
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Now let us consider the situation of the manufacturer of branded 
merchandise on which he wishes prices to be maintained. He spends 
hundreds of thousands of dollars advertising his product, gaming 
consumer acceptance and good will, and, in many instances, places 
upon the shelves of the retailer merchandise that is to be to a consider- 
able extent presold. That manufacturer deserves protection. 

When a big retailer promotes loss leaders, he does so with the ex- 
pectation of selling to the people who come into the store other mer- 
chandise on which he makes at least his normal margin of profit. It 
is only reasonable to admit that a merchant cannot stay in business 
by selling merchandise below cost. The small store cannot possibly 
compete with such an operation. ) 

Then there is the store that obtains fair-traded items for the sole 
purpose of advertising those commodities at cut prices—merchandise 
that that store never stocked previously and which quite often must 
be obtained through other than regular orthodox channels. A_per- 
fect example of that operation now exists in my home city of Balti- 
more. It was inaugurated in June of last year and has continued 
since. The only interruptions to this operation have been when the 
store has been unable to secure a supply of the fair-traded goods. 

The store that I cite is one of the large department stores in Balti- 
more. Among the branded merchandise that this store did not carry 
prior to June 1950, was Speidel watch bands. Speidel watch bracelets 
are nationally advertised in magazines and newspapers, on television 
and radio and are fair-traded in 45 States. They were obtained and 
were advertised at reduced prices by this department store and served 
to disrupt the local market. Speidel watch bracelets were only one 
group of several brand-name items, not stocked previously, that were 
purchased for the sole purpose of promoting at cut prices. 

Nationally advertised merchandise with established brand names, 
the minimum retail prices of which are maintained under fair trade, 
assure the small retailer of a fair, not exorbitant profit—a profit which 
he, with his smaller volume, must have in order to stay in business, 
And a standard of quality, good value for his dollar, is guaranteed 
the consumer. 

Concluding, gentlemen, I pray you to consider favorably such leg- 
islation that will strengthen fair trade and make it legally enforceable 
by compelling nonsigners, as well as signers of fair-trade contracts, 
to observe resale price maintenance. Small business and the public 
need the protection of comprehensive legislation such as it embodied 
in TH. R. 6367, which bill has been presented to your committee by Mr. 
Keogh, of New York. T trust that you gentlemen will report this 
bill out favorably and will support its passage through the House. 

Thank you. 

Mr. Gotpsretx. Mr. Chairman, Mr. Engel, in the early part of his 
statement, points out that a large retailer by acquiring a certain per- 
centage of the market, approximately 25 percent, would in his view 
constitute developing monopoly or tend toward developng monopoly, 

Mr. Exeen. Yes, sir. 

Mr. Goupsretx. In regard to that, I would like to introduce into 
the record an exhibit prepared by the National Retail Jewelers As- 
sociation showing commodities that are fair-traded in the jewelry 
industry, and also an enclosure to a letter from Mr. Engel which re- 
lates to the items which are generally fair-traded in the jewelry trade. 
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Now, that includes among others, watches, pens, and pencils, silver- 
ware, clocks, china, glass, electrical appliances, lighters and compacts, 

Is that a fairly accurate breakdown ¢ 

Mr. Encer. That is the majority of the items, Mr. Goldstein. 

(The documents referred to follow :) 


Farr-TRADED LINES 
WATCHES 


Louis Aisenstein & Bros., Inc., New York 
Benrus Watch Co., New York 

Bulova Watch Co., New York 

Cort Watch Co.. New York 

Concord Watch Co., New York 

Croton Watch Co., New York 

Cyma Watch Co., New York 

Elgin National Watch Co., Elgin, Ill. 
Glycine Watch Co., New York 

Gotham Watch Co., New York 

Gothic Jar-Proof Watch Co., New York 
Jean R. Graed, Inc., New York 

Gruen Watch Co., Cincinnati 

Gubeline International Corp., New York 
Hamilton Watch Co., Lancaster, Pa. 
Harvel Watch Co., New York 

Helbros Watch Co., New York 

Jnies Jurgenson Corp., New York 
Longines-Wittnauer Watch Co., New York 
Mido Watch Co., New York 

Norman M. Morris Corp., New York 
Movado Watch Agency, Inec., New York 
Ollendorff Watch Co., New York 

Jules Racine & Co., New York 

Rolex American Watch Corp., New York 
Semeca Watch Corp., New York 

Henri Stern Watch Agency, New York 
United States Time Corp., New York 
Vacheron & Constantin, New York 
Vulecain Watch Corp., New York 

Wier Watch Agency, Inc., New York 


PENS AND PENCILS 


Norma Pencil Co.. New York 
Parker Pen Co., Janesville, Wis. 
W. A. Sheaffer Pen Co., Fort Madison, Iowa 


LIGHTERS, COMPACTS, ETC. 


Alfred Dunhill. New York 

Elgin American, Elgin, Il. 

Evans Case Co., New York 

Ronson Art Metal Works, Newark 
Volupte, Inc.. New York 

Zippo Manufacturing Co., Bradford, Pa. 


SILVERWARE (STERLING AND PLATE) 


Alvin Corp, Providence 

Elimore Silver Co., Meriden 
Friedman Silver Co., Flushing. N. Y. 
Gorham, Co.,. Providence 
International Silver Co.. Meriden 
Samuel Kirk & Son, Baltimore 

Lunt Silversmiths, Greenfield, Mass. 
Manchester Silver Co., Providence 
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National Silver Co., New York 

Poole Silver Co., Taunton, Mass. 

Prisner Silver Co., Wallingford, Conn. 

Quaker Silver Co., North Attleboro 

Keed & Barton, Taunton 

Rockwell Silver Co., Meriden 

Schofield Co., Ine., Baltimore 

Frank Smith Silver Co., Gardner, Mass. 

Towle Silversmiths, Newburyport, Mass. 

R. Wallace & Sons Manufacturing Co., Wallingford 
Watson Co., Attleboro, Mass. 

Webster Co., North Attleboro, Mass. 

Weidlich Bros. Manufacturing Co., Bridgeport, Conn. 
Frank M. Whiting & Co., Meriden 

National Silver Depositware Co., New York 


WATCH ATTACHMENTS 


Bruner-Ritter, Inc., New York 
Vorstner Chain Corp., Irvington, N. J. 
Flex-Let Corp., East Providence 
Gemex Co., Union, N. J. 
Hadley Co., Providence 
Jacoby-Bender, Inc., New York 
Kestenman Bros. Manufacturing Co., Providence 
Jacques Kreisler Manufacturing Co., North Bergen, N. J. 
Speidel Corp., Providence 
CLOCKS 


Chelsea Clock Co., Chelsea, Mass. 
General Electric Co., Bridgeport 

Wm. L. Gilbert Clock Co., Winsted, Conn, 
Herschede Hall Clock Co., Cincinnati 
Ingraham Co., Bristol, Conn. 

Mercury Clocks, Ine., New York 

lioward Miller Clock Co., Zeeland, Mich. 
New Haven Clock Co., New Haven 
Revere Clock Co., Cincinnati 

Sessions Clock Co., Forestville, Conn. 
Telechron, Inc., Ashland, Mass. 


CHINA AND GLASS 


Anchor Hocking Glass Corp., Lancaster, Ohio 
Blenko Glass Co., Milton, W. Va. 
Edward Boote, New York 

Cambridge Glass Co., Cambridge, Ohio 
Carbone, Ine., Boston 

Castleton China, Ine., New York 
Stanley Corcoran, Inc., New York 
Copeland & Thompson, New York 
Corning Glass Works, Corning 
Doulton & Co., Corning 

Duncan & Miller, Corning 

Dunbar Glass Corp., Dunbar, W. Va. 
Hugh C. Edmiston, New York 

Fisher, Bruce & Co., Philadelphia 

A. J. Fondeville Co., New York 
Fostoria Glass Co., Fostoria, Ohio 
Flintridge China Co., Pasadena, Calif. 
Haviland & Co., New York 

T.G. Hawkes & Co., Corning 

A. H. Heisey Co.. Newark, Ohio 
Imperial Glass Corp., Bellaire, Ohio 
Edwin M. Knowles China Co., Newell. W. Va. 
Lenox, Inc., Trenton, N. J. 

Maddock & Miller, New York 
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Meakin & Ridgway, New York 
Midhurst Importing Co, New York 
Ondondaga Potteries, Syracuse, N. Y. 
Rickard, Inc., Antioch, Il]. 
Red Wing Potteries, Red Wing, Minn. 
Val St. Lambert, Inc., New York 
Scammell China Co., Trenton, N. J. 
Shenango Pottery Co., New Castle, Pa. 
Stang] Pottery, Trenton, N. J. 
Steubenville Pottery Co., Steubenville, Ohio 
Paul A. Straub Co., Ine., New York 
Justin Tharaud, Ine., New York 
U. S. Glass Co., Tiffin, Ohio 
Josiah Wedgwood & Sons, New York 
Westmoreland Glass Co., Grapeville, Pa. 
Royal Worcester Porcelain Co., New York 
Sterling Glass Co., Cincinnati. 

The following information was obtained from the Philadelphia 
members of the National Wholesale Jewelers Association : 

1. All of the members questioned stated that at least 90 percent of the mer- 
chandise sold was fair-traded. 

The following lines were fair-traded completely: (a) Flat silverware, (b) 

electrical appliances, (c) clocks, (d) watches, (e) lighters, (f) pens and pencils. 


3. In addition, two stated that they fair-traded some hollowware, such as 
Community and 1847 Rogers Bros. 
4. Two also fair-traded such jewelry items as Ronson and Speidel merchandise. 
The majority felt that most jewelry items could not be fair-traded, because 
of the diversity of each product and the value place on each. 

Mr. Gotpstern. In earlier hearing of this subcommittee we find 
statistics provided by the Department of Commerce showing concen- 
tration in the largest manufacturing industries. 

I would like to point out that in silverware and in plated ware there 
are 221 companies whose shipments in thousands of dollars represent 
$219,131,000, 

Now, the first four companies in that industry in the 1947 period 
controlled 61.2 perce ent ae the market. The first eight controlled 72.2 
percent, a cag in 1935 we find that the concentration ratio for the 
first four companies was only 56.6 percent and for the first eight it 
was only 68 percent. 

The question, sir, is whether or not in fighting monopoly at the retail 
level it may lead to monopoly at the manufacturing level ? 

Mr. Encev. Well, Mr. Goldstein, I would say that those manufac- 
turers were able to increase their percentage of the potential sales 
by possibly improving their product and surely by increased advertis- 
ing appropriations and through that gaining, as I mentioned, consumer 
good will and acceptance. 

Mr. Gotpstrerx. Do you think fair trade had anything to do with it? 

Mr. Enoet. I definitely do, ves, sir. 

The Cuamman. You say fair-trade laws may have had something 
to do with that increase or concentration ? 

Mr. Encev. I think so. The increased acceptance of the product, 
sir. 

The Cuatrman. No: I asked whether or not fair-trade laws had 
anything to do with the increase of that concentration in the silver- 
ware industry. 

Mr. Encev. Only to the extent that the retailer has more confidence 
in promoting that particular product because generally it is a good 
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product. He is assured of a fair margin of profit and also assured 
that he will not be faced with cut-price competition. 

The Cuamman. So, as you indicated, the fair-trade laws did help 
further that concentration ? 

Mr. Enoew. I think they were definitely helpful. 

Mr. Goupstern. I would just briefly like to submit for the record 
the same statistics for pens and pencils, for electrical products, for 
pressed and blown glassware, watches and clocks, and in the order in 
which I read them, the first four companies controlled 57.6 percent, 
57.4 percent, 50.8 percent, and 40.7 percent. 

Now, sir, with reference to your statement that price cutting in 
Baltimore has led to a very serious situation, I should like to read 
to you from the Manufacturing Jeweler reporting on the convention 
of jewelers held in August 1951 after the Schwegmann case was 
decided. 

In that publication it said: 

A year of record prosperity for the jewelry business aided by heavy holiday 
season sales was forecast by trade leaders who addressed the convention. 
Was that forecast actually realized ? 

Mr. Encex. It was not realized. 

Mr. GotpsTern. It was not met / 

Mr. Encew. No, sir. 

Mr. Goupsrern. Now, I believe you point out, sir, that the menace 
to the independent jeweler is the large retail outlet that might obtain 
a monopoly of retail jewelry sales. 

For that purpose I would like to place in the record some statistics 
released by the Bureau of the Census! showing that sales by jewelry 
stores in the United States amounted to $1,225,000,000 in 1948, and 
that this represents an increase of 239 percent over the 8362 million 
figure of sales for stores of this kind in 1939. 

Is it your view that fair trade has meant an increase in the sales 
volume of the retail jewelry stores from 1939 to 1948 7 

Mr. Eneen. As I said to the chairman just a few moments ago, I 
do think that fair trade has been instrumental in creating that 
increase. 

Mr. Goipstern. Do you think that fair trade has in any way affected 
the retail outlets in terms of chain and mail-order jewelry 4 

Mr. Encev. Would you repeat that, Mr. Goldstein ¢ 

Mr. Goupsrern. Specifically, we find that the percentage of the 
total jewelry market-controlled by the chains as against the inde- 
pendent retail stores was in 1935 0.085 percent. Today it is 0.099 per- 
cent, not an appreciable gain over that period. 

Mr. Encer. On the part of the chain operation ? 

Mr. Goupstein. Yes. 

Mr. Encer. The chains naturally do develop their volume and in 
addition they open additional outlets and additional stores. As long 
as the independent retailer can compete with that chain operation on 
the same basis as far as price is concerned, the independent retailer 
can survive and prosper. 


1The Manufacturing Jeweler, January 4, 1951, p. 11. 
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Mr. Gotpsrers. Now we were back in the forecasting business. In 
1952 Mr. Dahlberg, president of United States Economic Corp., in a 
speech before the Jewelry Industrial Council, as reported in a bulletin 
to retail jewelers for February 1952, said: 

An increase of 2 percent over 1951 can be expected for retail jewelry sales 
in the first 6 months of the year. 

And he goes on to say: 

During the second quarter, retail jewelry sales can be expected to exceed the 
1951 figure. 

Do you think that will be true for 1952? 

Mr. Encer. I would say generally that it will be true. I question 
the increase during the first half of this year because of the scare buy- 
ing that took place at least through the first quarter of last year, but 
I do feel that the volume of business in the second half of this year 
will exceed 1951. 

Mr. Gotpstrrn. Now, sir, the watch I wear is a Lord Calvert watch 
which, according to your stationery, is one of your prime products. 
When I bought it, I was informed it is not fair traded. Is it now a 
fair-traded product ? 

Mr. Encev. No, sir: it is not. 

Mr. Gortpsters. I might say offhand that it is also a very good 
watch. It is automatic and you never have to wind it or worry 
about it. 

Do you believe that lack of fair trade has retarded consumer ac- 
ceptance of the watch which I enjoy wearing ? 

Mr. Encer. We have been importing the Calvert watch and pro- 
moting it for a period of probably 4 or 5 years. It is in its infancy. 
If we had started 20 or 25 years ago, we might have been in the same 
position today as Mr. Lazrus. However, until we are able to build 
that business on Calvert to an appreciable volume, we are not at the 
moment considering fair-trading it. We do distribute another watch 
that is fair traded, and that isthe Hamilton watch. 

Mr. Gorpstrer. I have just one last set of figures I would like to 
place in the record, Mr. Chairman. 

Prior to the Schwegmann case, in March of 1951, we find that ac- 
cording to the Bureau of the Census, the percentage of sales to inde- 
pendent retail jewelry stores for Baltimore, included in which is 
Baltimore City and part of Baltimore County, was off 22 percent 
from the prior years during that period. 

Mr. Encer. What period was that, Mr. Goldstein ? 

Mr. Goupsterx. That is March 1951 as compared with Mareh 1950. 

We find, however, that the change in November of 1951 as com- 
pared with November 1950—-November of 1951 being after Schweg- 
mann—shows that in Maryland in the city of Baltimore and part of 
Baltimore County, the percentage increase there in business was plus 
4 percent as compared with the period from November to October of 
that same year, the November sales had gone up 33 percent. 

Do you think that is an accurate reflection of what has happened to 
the jewelry sales in Baltimore itself / 

Mr. Encev. I think they are more or less natural percentages. In 
the March-April period of last year sales for some reason or other 
went way off. The November business was better than December. 
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but was under December of the previous year, but the increase of 
November over October is a natur: i: seasonal increase. 

The Cuarrman. Thank you very ‘much, Mr, Engel. 

Mr. Encet. Mr. Chairman, may I say just one “word, please, sir? 

I do not like to take exception to anything my friend, Mr. Lazrus 
said, but being much closer to Washington than he, I think I am nor- 
mally in much closer touch with conditions over here. The situation 
in Washington, as far as price cutting is concerned, is horrible. Nat- 
urally, having no fair trade in the District, price cutting on merchan- 
clise that is fair-traded in the 45 States is promiscuous. There is a 
very bad situation that exists in Washington and it is spreading like 
a malignancy. 

Mr. MeCutsocn. Has that price competition or price cutting re- 
sulted in the failure of retail outlets in the District in higher percent- 
age than in the States that have fair-trade laws‘ 

“Mr. Encet. I would s say generally it has not. There are some who 
are in, let us say, “financial ‘hot water, 

Mr. McCutiocu. There are some retailers who are in financial hot 
water all over the country and were before the decision in the Schweg- 
mann case, 

Mr. Encex. That is true. Honestly, it is not more than a normal 
percentage. 

However, if I may mention this, I was with one retail jeweler yes- 
terday afternoon, a very representative one—perhaps considered an 
institution in this city. The store has been in existence for probably 
b0 years. He is so thoroughly disgusted with the situation as it exists 
today that he is considering going out of business. 

Mr. Gotpsrein. If I may, Mr. Chairman, in order to clarify the 
situation with regard to Mr, MeCulloch’s question and to throw some 
light on the experience in fair-trade and non-fair-traded areas, I have 
also an issue of the Manufacturing Jeweler which contains the follow- 
ing statement on jewelry wholesale sales for 1948. It says: 

States recording the largest dollar volume for the trade during 148— 
this is wholesale— 
included New York, Illinois, California, Pennsylvania, Ohio, Massachusetts, and 
Missouri in the order named. Together these States contributed 86 percent to 
the national total. 

Missouri, sir, does not have any fair-trade laws. 

Mr. Ener. No, sir: but that is not a true picture because those 
wholesalers who are established in the State of Missouri operate in 
other States where fair trade is in existence. 

Mr. Gotpstrerx. And I suppose it works the other way from Illinois 
into Missouri, as well? 

Mr. Eneri. Surely. We in Baltimore cover from southern Penn- 
sylvania down through Georgia. Naturally we work the District. 

The Cuatrman. Thank you very much, Mr. Engel. 

Mr. Excrn. Thank you, gentlemen. 

The Cuairman. We have two other witnesses we are very anxious to 
conclude with this morning. We have Mr. Samuel R. Zickerman, 
chairman of the executive board of the Retail Jewelers Association 
of Greater New York, and Mr. Thomas Scott, a representative of the 
Federated Citizens Association of Washington. 

I will ask both of those gentlemen to appear and make their 
statements. 
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STATEMENT OF SAMUEL R. ZICKERMAN, CHAIRMAN, EXECUTIVE 
BOARD OF THE RETAIL JEWELERS ASSOCIATION OF GREATER 
NEW YORK 


Mr. Zickerman. Gentlemen, my name is Samuel R. Zickerman. 

I am chairman of the executive board of Retail Jewelers of Greater 

New York, also State chairman of the fair-trade committee, New 
York Retail Jewelers Association, representing approximately 5,000 
jewelers. 

A lawyer, by name, Cicero, once said, “The law may be wrong, but 
justice never.’ 

Sirs, I appear today as a small-business man. A retail jeweler— 
and as a spokesman for the retail jewelers of New York. I am here 
to seek that justice which we believe due us, and that change in the 
Jaw if need be, which facts warrant. 

I have been a practicing jeweler for over a decade; 23 years. Over 
this span of years I had managed to accumulate a modest savings. I 
enjoyed a modicum of success in my chosen profession. For that is 
what it is, gentlemen, a profession. And I, as thousands of my col- 
leagues, enjoyed the respect of our respective communities. Our in- 
tegrity, our zeal for honest merchandising policies were pillars of 
dependability in our society. 

Go back in history, gentlemen, to the goldsmiths of old, to the 
guilds of watchmakers. They were our first bankers, trusted expon- 
ents of the principle of personal initiative and the rugged individual- 
ism which has made it possible for all men to seek out their destiny 
in life and to pursue its path with courage and determination. Amer- 
ica is what it is today because it has sought to protect the rights of the 
small-business man against the monopolies and giants of retailing who 
seek to destroy him. 

We in the jewelry business, along with other industries of like re- 
sponsibility, have sought always to sell merchandise with that price- 
less ingredient of any trademark or name, “the confidence which it 
has created.” Building that confidence and the integrity of service 
and guaranty which is the backbone of all honest retailing was and 
is our principal purpose in advertising. 

Now, gentlemen, my savings are gone. T have had to put that back 
into my business in order to keep my doors open. In fact, 1 am 
seriously contemplating a job, for I would rather work for someone 
else than to keep eating away whatever capital equity remains in my 
inventory. Multiply this condition by the thousands and you have a 
pretty fair perspective of conditions in our industry today. Why? 
Let me tell you, gentlemen. ‘ 

To begin with, sirs, 1am not an attorney. Iam not a politician— 
noble professions both. But Tam a businessman and [ wish that you 
gentlemen were able to spend some time in a serious investigation of 
actual retail problems in our stores in actual competition. However, 
I realize the importance and press of your duties and while it would 
be most desirable for your edification I can foresee its impracticability. 

In disc ussing the le gal r amifications of the enforcement and de- 
sirability of fair trade, may I say that I would leave that in more 
qualified hands. Suffice to say that if our several States, 45 in number, 
have seen fit to legislate in order to protect valued trade names and the 
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distributive system as a whole right down to minimum prices for the 
consumer, then I personally believe it to be incumbent upon our law- 
makers to pass such enabling legislation which shall make the State 
laws both workable and enforceable. What essential final form this 
is to take with amendments to properly legalize its machinery is your 
job, gentlemen. ba r 

Now, sirs, to the “spectacle on Thirty-fourth Street.” Prevalent 
in the press back in September 1951—September 5 to be precise— 
a typical article appeared in the World-Telegram and Sun in the 
business section under the banner: “Renewal of price war not con- 
sidered likely” : 

To some extent this competitive leve— 

This was in reference to a renewal of a price war, which was not 
considered likely at the time— 
was said to spring from a strong disinclination to attract the unfavorable notice 
of the FTC at a time when that body is investigating the facts behind mark- 
downs that left such a lot of scar tissue in profits. Others pointed out that 
there was an equal indisposition to draw the attention of Congress while its 
hopper contains a variety of bills aimed at closing the legal loopholes of fair 
trade laws and strengthening clauses to make them more effective. Over and 
beyond these possible considerations is the undeniable fact that these wars under- 
mine consumer confidence in all prices. They cause many persons to hesitate 
about buying anything that is not being footballed between stores and create 
dissatisfaction with purchasers. Observers for some time have remarked a 
tendency among some stores is to avoid direct price competition as far as pos- 
sible. To this end items have disappeared from sale with the explanation, 
“They are temporarily out of stock, Madam,” and stocks of others are drastically 
limited. 

There was a continuance of predatory price cutting and still is 
today in many of our large industrial cities throughout the Nation. 
As spokesman for a typical group of small-business men, I ask you to 
consider that the retail volume done by the average small jewelry 
distributor in this country is between 15 and 100 thousand dollars. 
But, gentlemen, the aggregate total of all business done by all small 
retailers is one of the largest dollarwise totals in America. This busi- 
ness and the welfare of these people and their families is in jeopardy 
today. 

The fiasco which resulted from the Schwegmann decision of the 
Supreme Court last year has dealt a crippling blow to the independent 
retailer in this country. The situation is, at present, in a so-called 
prosperotts economy, so tense and explosive that unless remedial meas- 
ures are taken promptly a majority of small-business enterprises will 
be forced to the wall reminiscent of the chaotic conditions of the 
1930's, 

We all remember, those of us in retailing, the phony 5-minute sales 
of products in national demand. Between Ll and 11:05 a. m. a fine 
camera or watch was placed on sale amid a great hullabaloo of adver- 
tising by some department store. A few people were able to get to 
the counter for these bargains. In the process they also collected 
bruised shins and torn clothing for their trouble. However, many 
thousands were told, “Sorry, sale is over.” Or, “No more left, Madam, 
but here is something better.” 

These tactics were devised simply to attract traffic. The law of 
averages did the rest. But gentlemen, the result of these shenanigans 
Was generally to defame a product, to cause dealers who specialized in 
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the sale and service of these products to lose face with the consumer. 
The whole structure of retailing honesty was impaired. 

Gentlemen, we jewelers have operated through the years on a modest 
legitimate mark-up on our goods consistent with good service and the 
implementation of our personal guaranties on the merchandise we 
sell. You can realize, sirs, that when you break an aspirin, it is still 
good. You can swallow it and use it. But not so with a watch. 
When you break a watch you have to bring it back and we pay $100, 
$125 a week for skilled mechanics to service these products. 

Gentlemen, our very existence is dependent on the minimum profits 
made under fair trade on nationally known branded products. 

In order to remain in business, in any business, a profit must he 
made above the normal cost of operation. 

Our Commerce Department issues statistics of which you are un 
doubtedly aware, which purport to show that between 30 and 40 per- 
cent is the average net cost of doing business. ‘This is an inexorable 
figure. Any manipulation of merchandise, any promotional activity, 
such as the infamous loss leaders and bait sales must, of necessity, be 
made up for by unconscionable profits on other commodities not of 
national neceptance. 

Years ago, gentlemen, before nationally advertised branded mer- 
chandise was resold to the public, the independent jeweler competed 
on fairly even terms with the large monopolistically minded chains 
and department stores. Ifis service and his personality were gener- 
ally superior even though his buying power was limited and, in facet, 
discriminated against. This gave rise to the Robinson-Patman Act, 
which incidentally has been and still is being abused in business today. 

The consumer depended upon his personal recommendation as an 
authority in the field much the same as a doctor or an attorney. His 
was an almost professional standing in the community. Brand-name 
merchandise was at a comparative minimum and few manufacturers 
mvested the many millions necessary to develop, market, and presell 
a given product. This is, in itself, a task whose path is strewn with 
difficulty and the imponderables of consumer reaction. 

Many products fall by the wayside because of consumer disinclina 
tion to buy. A successful product must have first, need: second, uni- 
form quality; third, service; fourth, a price they are willing to pay. 

In time, gentlemen, and with the advancement of our merehandis 
ing know-how, many companies with fine products needed by the peo 
ple proceeded to invest those millions in producing and advertising 
their products, thereby setting up the distribution system which made 
these produets available to all the people who wanted them throughout 
the land. These products now under attack may well disappear from 
the counters of the Nation’s stores to be replaced by private brands, 
unknown, and untested in consumer use. 

Think of the jobs depending on the orderly distribution of these 
fine nationally known and accepted products. Think of the adver 
tising commitments of these companies, the newspaper and magazine 
space, radio and television advertising, real estate, renters, salesmen, 
mechanics, lawyers, display makers, retail help, so needed to foster 
and develop this principle of national distribution of branded prod 
nets. Would you destroy it? 

Many of these companies succeeded. Some lost a fortune. Huge 
output and engineering skill kept the prices down in competition with 
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unbranded and private goods of similar purpose. The public pre- 
ferred the reliability of access to those branded products in stores 
throughout the Nation. 

It followed then, sirs, that the jewelers, desirous of stocking mer- 
chandise of public acceptance and proven intrinsic value, proceeded to 
invest most of their capital in nationally known branded watches, 
silver, lighters, fountain pens, toasters, and so forth. This merchan- 
dise was what the people wanted—what they showed preference for 
and what they want today. Our minimum required profit was main- 
tained under fair trade consistent with reliability and service, and 
litly so. 
yur franchises for these products are wholly dependent on our im- 
plementation of these guaranties. It must be inherent in our buying 
and selling policies. The necessity for fair-trade legislation became 
evident many years ago and has never been disputed by men of con- 
cjenee, as Witness the legislative action of the 45 States. The ultimate 
benefit to all the people of quality merchandise sold at a minimum op- 
erat ional profit should be evident to all sincere st udents ot economics, 

The late Supreme Court Justice Louis D. Brandeis said this: 


rig 
( 


America should be under no illusions as to the benefit or value of price cutting, 
it has been a most potent weapon of Inonopoly, a means of killing off the small 
rival to Which the great truss have resorted most frequently. 

(rentlemen, are we the small independents the monopolies referred 
tof The predatory price cutter, gentlemen, should be compelled to 
exist as we all do, on the basis of his own integrity and service to the 
public. The unfair weapons, such as the loss leader and bait sale are 
used only to disparage famous names and to substitute in their stead 
products of questionable value and service at sky-high prices. 

l personally have no objection to the push of competition on hon- 
branded products or private makes which constitute 95 percent of 
all commodities. I do, however, object strenuously to the destruction 
of valuable franchises in specialized fields at a cost comparable to 
blood, sweat, and tears and the millions of dollars invested on these 
products which have created jobs for millions of our people through- 
out the entire distributing system. 

Gentlemen, the department store or discount house who cuts these 
prices is trading on the susceptibility and gullibility of the public to 
fall for these nefarious schemes, and the erving shame of it all is this: 
These large monopolies carry an inventory of only 5 percent in fair 
trade items and nationally known products. They can very well afford 
a Joss on this small percentage of their inventory. Ninety-five per- 
cent of their stock is of private manufacture or their own brand. It, 
therefore, matters little if profit is nonexistent or negligible on this 
percent. It is more than made up for by the profits on the remaining 
> percent, 

We jewelers, who specialize in a given field wherein our investment 
and business is done overwhelmingly on these same nationally known 
pre “duets, can hardly compete with those tactics on our entire stock and 
remain in business, 

We have no girdles, carpet slippers, furniture or bobby pins. These 
defamatory attacks on our stocks tend to make it impossible to compete 
honorably and will, in effect, result ina monopoly of distribution. We 
simply cannot be subservient to these pressures. 
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It is further significant. gentlemen, that the era of greatest indus- 
trial growth in our history, closely parallels the growth of fair trade 
at minimum prices to the consumer. We who work with our hands to 
service the instruments of the world must be free to engage in legiti- 
mate business. Our private initiative must be prote scted and enhance d, 
not destroyed nor ham] vered for we shall all in such a case be reg)- 
mented in our economy to work only for the big fellows, the giants 
of monopoly. This must be the ultimate result. a communism of 
retailing. 

Sirs. if we are to assume the right of free enterprise, we must also 
assume the necessity of its protection from those who would destroy it. 
Another eminent jurist whom we have all learned to respect and ad- 
mire, the late Supreme Court Justice Oliver Wendell! Holmes. said: 

I cannot believe that in the long run the public will profit by this Court per- 
mitting the knaves of industry to cut reasonable prices for some ulterior motive 
of their own and thus to impair, if not destroy, the production and sale of articles 
which the public should be able to get. 

Note the e mphi isis on “re -asonab le.” gentlemen: also “the sale of arti- 
cles” which the public should be “able to get.” 

Sirs, they cannot get them if they are hidden away under counters 
or “out of stock.” 

Our labor unions in this country have fought for similar minimum 
guaranties of survival. Is there anything wrong in that‘ Should we 
too be denied this elementary pre tection ¢ 

Our farmers are being subsidized by our own Government. A guar- 
anty of a fair minimum return for their work—is there anything 
wrong with that / 

What then can be the socia] significance if the retailers, independent 
and small, are eliminated in order to make cartels larger and monopo- 
lies possible ¢ 

Are these large monopolies going to be able to say, in effect. “We 
cal put these fellows out of business. We will sell what they make 
their principal livelihood from at cost or below. It can’t hurt us: we 
have plenty to sell but they haven't. It is their life blood. Slash the 
price and we will cut their throats in one stroke.” 

Opponents of this law say that it keeps prices high. It denies con- 
sumers the full benefit of competition. I can only observe that those 
who advance this facetious argument are the same group who have 
historically taken exorbitant markups on their own unbranded and 
private marked goods, which constitutes by far the largest percentage 
of their 1 iventory and which they recommend over name brand 
mien handise . 

They degrade and defame the most honored trade-marks in the land 
in order to sell their own pet products. The ultimate choice of pur- 
chase. however, gentlemen, would not be denied the public, the con- 
summers, whose right it is to decide. They, in the final analvsis, are the 
best judge of comparative values, but that choice must be made avail- 
able throughout the land. not hidden or “out of stock.” 

The good will and guaranty inherent in all fair-tr aden products 
have bee! the best buy fo1 the consumers over the long Oo pul l. Th hie righ { 
of protection of this good will is and always has been part an d parcel 
of our common law. When I hear talk of so-called liberated prices, I 
Cannot help wondet ng W hethe r the \ have bee n libs rate di muc h thi 
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same as many countries have been liberated in recent years by a sim- 
ilar type of dictatorship. ' 

If | say to you, sirs, that, unlike what Justices Brandeis and Holme: 
stood for, the recent Supreme Court ruling on fair trade has in fact 
driven free enterprise and free choice of purchase from the market 
place, and now in its stead we have highly dest ructive dog-eat-dog 
merchandising. What is more, we will continue to have it at a cost 
that the independent businessman cannot possibly bear. 

Since when, may I ask, can any manufacturer be denied the right 
to sell his product at a given price established to cover his cost of pro- 
duction and the cost of distribution / 

There are thousands of competitive items of all descriptions at all 
prices in all lines. Fair-trade products are only a small component 
part of the choice the consumer has in making his or her selection. 
No one is compelled to buy a so-called fair-trade product. For every 
fair-traded pen or watch or lighter or aspirin tablet there are dozens 
of private makes competitively priced. Since when, may I ask, have 
we established the principle that freedom of enterprise gives one the 
right to engage in a free-for-all with someone else’s good name and 
eood will while denying it to others ¢ 

Gentlemen, while there may be a temporary pay-otf for this type 
of merchandise baiting, all price cutters soon tire of this unprofitable 
volume and make every eflort to switch the unsuspecting public to 
“something much better,” usually of some unknown or private brand. 
This is a public disservice and nobody benefits. 

Asa result, as I said before, many worth-while products are driven 
under the counter and the public is unable to make a free, unhampered 
choice between branded and unbranded goods in free, open com- 
petition, 

Further, gentlemen, any concept that a manufacturer can enjoy a 
continually successful operation when his distribution depends on the 
retailers without these same retailers making a minimum fair profit 
by the sale and service of his product is, in my opinion, business idiocy 
and suicide. 

May I submit in evidence, gentlemen, a few sample ads which 
appeared in the New York City press. Many more followed, but 
these will serve to illustrate my point. 

(The advertisements referred to will be found in the files of the 
special subcommittee. ) 

Mr. ZickeRMAN. Here is an organization which has done business in 
wearing apparel exclusively for many years, a large organization. 
They were never in the jewelry business and in all probability would 
not be today if it were not for the Schwegmann decision on fair trade. 
And with the return of fair trade I would like to make a wager that 
they will go out of the jewelry business pronte. But they saw an 
opportunity to pack their store. It did not matter to them whether 
or not a profit was made on the sale of silver, watches or the like; they 
wanted the traffic to buy trench coats, dresses, nylons, and so forth. 

They said, in effect, *Look boys, here’s a terrific opportunity. Let’s 
sell this stuff at cost. The public will stampede the joint. We'll sell 
plenty of our own stuff.” And they did. 

What happened ¢ Every customer of mine who paid a legitimate 
fair price for an article in my shop was logically under the impression 
that L was a rebber. Some came in and said to me, “Sam, these people 
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Joseph Tiers, Proctor general merchandising manager, made it clear during the 
week that Proctor did not adopt the plan simply as a burst of unrestricted aitru- 
ism and a yen to aid hard-pressed retailers in price-cutting areas. He intimated 
that his company has been fearful of losing part of its distribution. Mr. Tiers 
reported that many New York retailers have been talking seriously about drop- 
ping traffic appliances entirely because continued price cutting has taken ali or 


most of the profit. 
LAST SUMMER'S WAR 


The shadow of last summer's price war flits over the appliance merchandising 
icture even now, During the war traffic appliances were among the items sub- 
jected to the most merciless cuts. The situation has gone on and on. 


A noteworthy aspect of the partnership plan is the absence of fair-traded retail 


nimums Proctor is careful to emphasize that all prices are suggested, with 
he retailer under no lecal obligaton to maintnuin them Until the price war, 
Proctor was one of the most vigorous advocates of fuir trade in the appliance 
lustry 
“Proctor always believed in fair trade followed fair trade unti | ti teeth 
aken out of it by the Schwegmann decision,” Walter M. Schwartz Jr.. com 
ny president declared. 
He referred to the Supreme Court ruling last May freemeg retailers who do not 
sign fair-trade agreements with manufacturers from observing minimum retail 
rices fixed by the latter. 
Mr. Schwartz made it clear that Proctor may change its present attitude o1 
r trade if Congress passes levisiation repairing the damage dn Vv the Schweg 


inn decision. Such legislation now is being considered. 


Mr. Zickerman. Eventually, without fair trade, merchants on 
either side of a street will pay different prices for commodities. 

In conclusion, gentlemen, may Tappeal to the Congress of the United 
States to keep in mind in your deliberations the essential protection 

from monopoly that will make for a continuation in business of the 
backbone of our Nation, the independent small-business man. 

The two advertisements that you gentlemen have here are advertise- 
ments of a notorious price cutter in New York, Klein’s on Fourteenth 
Street. 

Now, gentlemen, these people, Klein’s, have been in the dress busi- 
iess for many, many years. They never were jewelers and before the 
Schwegmann decision came down from the Supreme Court, they 
never had any intentions of becoming jewelers. I venture to say that 
if this Congress should correct the fair-trade legislation, they will 
pronto go out of the jewelry business. 

Now, the reason for exhibiting those ads is this, gentlemen: Those 
poopte did this for just one reason. They saw an opportunity to pack 


iit 


‘tr stores, 

The Cramman. T want to say for the record, you have submitted 
to us big display ads that appeared in New York daily newspapers 
indicating a good deal of this price-cutting by the firm called S. 
Klein’s on Fourteenth Street in New York. 

Mr. ZickeRMAN. That is correct. 

Now, if you will notice, in the Klein ad, in the large double-paged 
wd, there is a remark here that “Swiss imports plus the three most 
famous American made 17-jewel watches” are being sold. 

Here under the price of $19.90, ladies’ and men’s Elgin and Hamil- 
ton watches. 

I submit to you gentlemen that this is an impossibility and a fraud. 
There has never been a Hamilton watch that has ever cost the jeweler 
such a ridiculous price. It stands to reason, regardless of what many 
economists say, statistics can be made to do a lot of things. They can 
be made to Jump through a lot of hoops, and I wish you gentlemen 
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could come into our stores in an area where price cutting is flagrant 
and see what we have to contend with when a customer that I, for in- 
stance, have sold a watch to at $71.50, at a 40 percent profit, can come 
in to me with an ad like that and say, “Sam, you are a robber. These 
people are selling a Hamilton watch for $19.90. They must be making 
a profit, otherwise they wouldn’t do it.” 

My standing in my community is such that it is practically a dis- 
grace in my heart, because having been an honored member of what 
I call a profession, and studied gems and gemology through the years, 
as well as employing watchmakers at $100 and $125 a week, to have 
an organization come along like this for the purpose simply of de- 
stroying and defaming the integrity of not only the companies and 
their products involved, but the specialists in the field who have made 
their living from the sale and service of these products. 

The Cuamman. Where is your store ¢ 

Mr. ZickerMaAn. I am in Long Island, Woodside. 

This situation is coming to a place now where it is only beginning 
to have national significance. When you go from a period of so-called 
tranquillity intoa period of price cutting such as we have gone through, 
you cannot expect to see the United States figures show the twist and 
the turn of the industry as a whole within a period of a year or a 
year and a half. 

As I tried to say at the outset, I have had a modest savings set aside 
from over 23 years in business. I have had to put most of that back 
into my business in order to stay in business. I also have had many 
items in my store which are under attack and which I have put down 
into my cellar because if an item costs me $29 I cannot sell it for $29. 

If Mr. Macy does it or Mr. Klein does it, that is all right, but T cannot 
do it. To Mr. Maey and Mr. Klein, that represents absolutely no 
part of their inventory. My inventory consists overwhelmingly of 
these same products which are under attack. Iam a retail jeweler. I 
have no bobby pins, furniture, and girdles. I simply have the things 
which the consumers of this Nation have expressed a preference for 
over the years. 

The Cuatrman. Will you answer this: There are a number of States 
which have laws which say goods cannot be sold below cost. 

Mr. ZickerMan. Yes, there are a few like Wisconsin. 

The Cuamman. Could your association not get after those price 
cutters who sell below cost ? 

Mr. ZickerMAN. We have no such law in our State, New York. 
There are only two or three. 

The Cramman. Thirty-one States make it unlawful to sell below 
cost : do they not ? 

Mr. ZickerMAN. There are perhaps one or two that insist on a small 
percentage of profit, like Wisconsin, I believe. 

The Cuamman. These ads by Klein are undoubtedly sales below 
cost. , 

Mr. ZickermMan. Undoubtedly. In many instances they have sold 
at cost. , 

Mr. McCutsocni. Did they actually sell watches in accordance with 
that ad or is that a fraudulent ad? 

Mr. ZickermMan. That is in my opinion a fraudulent ad. There 
have been many instances of such advertisements appearing in news- 
papers and so on. 
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For instance, back in 1930 in that period, some of these department 
stores who are inclined to price cutting as a means of getting traffic 
would run what we used to call an 11 o’clock sale. They would take 
a Kodak camera or a Hamilton watch and they would put it up for 
sale at a ridiculous price below cost. Now, the hundreds of thousands 
of camera stores or jewelry stores in the city who are dependent upon a 
normal profit on those products were in a terrific situation. 

What happened? A few people are able to get to the counter 
between 11 o'clock and 5 after 11 to buy one of these watches or cameras 
and then they were told, “Sorry, no more,” or “They are out of stock,” 
or “We will take your order.” Just like in the last price war. 

I would like to have a nickel for every thousand people still waiting 
for a Sunbeam Mixmaster at the prices Macy’s were selling them for 
when they had that war. 

The Cuairman. | would like you to deseribe this ad so we can 
get it inthe record. Perhaps you could read parts of it. 

Mr. ZickerMAN. I will do that. 

This is an excerpt of an injunctive proceeding by the Hamilton 
Co, against Klein at the time these ads were running. ‘These people 
took a Hamilton movement. Where they got it Ido not know. ‘They 
took cases they had made for them by some case manufacturer. They 
put some diamonds in them. They put them in Hamilton watch 
cases or boxes and they proceeded to set up their own fictitious retail 
prices. Then they said, *50-percent off.” 

Now, this was brought out in court and there was a consent injune- 
tion on the part of Klein to discontinue; but the result of that injune- 
tion was a small space in the New York Times about 2 inches high 
that explained that Hamilton received an injunction from Klein. 

In the interim everybody who came into my store—— 

The Cuatrman. Do you mean against Klein? 

Mr. ZickerMANn. Yes: against Klein. 

In the meantime, everybody who came into a jewelry store and saw 
a Hamilton watch marked $150, they would say “What is this? We 
can get it for $75. Klein is selling them at 50-percent off.” There 
was an actual demonstration of fraudulent tactics of a company which 
is in business simply to attract traffic and to drive the little fellow 
out of business. 

The Caatrman. Do you want to put that excerpt into the record ? 

Mr. ZickErMAN. I want to; yes. 

(The letter referred to follows:) 


HAMILTON Seeks InguNctTion To Restrain S. Kiern FroM MISREPRESENTING 
WATCHES 


New Yor, July 13.—The Hamilton Watch Co., of Lancaster, Pa., is seeking 
an injunction to restrain S. Klein, Union Square store, from selling as Hamilton 
watches timepieces which are not genuine Hamilton watches. <A hearing is 
scheduled at 10 a. m, Tuesday, July 17, in part I of special term, supreme court, 
Foley Square, 

The complaint, signed by Lowell F. Halligan, vice president and sales 
manager, was filed by Lundgren and Lincoln, attorneys, G3 Wall Street. It is 
directed against S. Klein on the Square, Ine., and its parent company, Graysen- 
Robinson Stores, Tne. 

Hamilton asks that S. Klein be enjoined from— 

Advertising or selling watches with the name Hamilton on the dials unless 
all parts of such watches were manufactured by or in agreement with Hamilton. 

Offering for sale watches with the name Hamilton on the dials when the dials 

re not made or authorized by Hamilton. 
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Delivering watches in boxes or packages with the name Hamilton when part 
of the watches are not made by Hamilton or in agreement with Hamilton. 

ate that Hamilton's guaranty certificate is applicable to watches so! 

S. Klein. 

"eeesaiiie that the watches are being offered at half the Hamilton fai: 
trade price when, in fact, the watches are not those to which the manufacture 
fair-trade prices relate. 

The action is an outgrowth of newspaper advertisements by 8S. Klein las 
month indicating that Hamilton watches could be purchased at the store at 
saving of more than 50 percent. 

Such claims, the complaint charges, deceive the public and injure Hamilto 
which has spent millions of dollars to build its good name. 

Mr. ZickermMan. This ad here is a nice big spread which says, 
“10,000 watches running from $9.95 for ladies’ 41-karat solid-go! 
watches.” No make. This is a nondescript watch. The inferenc 
in the ad is that there are three of the most famous American watche- 
to be sold. 

Also, “Ladies’ and men’s Elgin and Hamilton watches at $19.90, 
which I have submitted before is an impossibility. I will defy any 
body to produce the records the Hamilton Watch Co. had in the last 
20 years to show a watch that cost less than approximately thirty- 
some-odd dollars. 

The damage that is done by this type of merchandising of all price 
cutters 

The Cuatrman. What paper was that in? 

Mr. Zickerman. The Sunday News of December 16, 1951. 

The Cuatrman. That has the largest circulation of any paper ii 
the world; does it not? 

Mr. ZickerMan, Exactly, and it is a transcontinental paper, sent 
all over the country. 

Now, the result of an advertisement like this, gentlemen, can on!) 
mean one thing. First, it destroys the retailing integrity of ever) 
storekeeper, large or small. Even the large department stores who 
do not wish to engage in such unfair tactics suffer from it and are 
against these practices. 

“Of course, we have been faced with the service problem, as Mr. 
Lazrus has pointed out before. Even if we get a profit of 40 percent 
on what we sell, whether or not it is fair-traded or whether the price 
is fixed or not, I believe this price-fixing phobia is ridiculous. 

I just came from New York, as I stated in my brief. I paid a fixed 
price fora railroad fare. T could have come by airplane and paid more 
or I could have walked or rode a bicycle down here for nothing. If 
I want a paper, I can pay a nickel for it, or buy the Reader’s Diges' 
for a quarter. Nobody hits anybody over the head to buy a piece of 
merchandise in the United States of Americ: 

If they prefer the nationally known brand, ‘the uniform quality and 
the guaranty inherent in this purchase from the jeweler, it 1s thei 
priv ‘jlege to buy it. But it is not the privilege of any predatory pric: 
cutter to defame a product simply for the purpose of selling their ow: 
produe ts which they rec ommend as being much beiter. 

This particular ad of Macy’s that I gave the committee exhibits an 
other point. There is nothing wrong with this. This is wondertu! 
advertising. I ask you, gentlemen, is that price fixed? Macy’s fixed 
this price at $3.29. Is the consumer a judge as to whether this 
worth $3.29 intrinsically, or whether Calvert or Schenley is better ‘ 

The Cuamman. What is that advertisement ? 
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Mr. ZickerMAN. That is one liquor of their own brand. This price 
is fixed. There is no competition on it. If there is any monopolistic 
intention on the part of Macy’s to sell only their brand, more power 
tothem. If they can sell more of this than they can sell of Schenley’s 
and make a profit on this where they do not make one on Schenley’s, 
they would love that. But the man who does not carry Macy’s liquor 
and who is in New York City must carry Schenley’s and must carry 
Hamilton and must carry Bulova, Benrus and all the other products 
that we have in our stock overwhelmingly. 

This, in essence, gentlemen, simply proves the point that if I have 
a watch which I consider better than the Bulova, I am perfectly will- 
ing to go ahead and advertise it and sell it to the public as such. But 
where can I, a small independent jeweler, produce a watch, as is so 
naively stated by the CIO gentlemen who appeared at some hearing 
recently, that we jewelers, he said, “should get together and produce 
our own Watches, our own silver, our own lighters, our own fountain 
pens, to sell them for less than what the Parker, Waterman, Eversharp 
and these other people sell them for.” 

Now, is that not ridiculous? Can we combine horizontally—and 
[ am not an attorney—to produce and fix a price on merchandise ¢ 
The farmer is being subsidized by our Government only for one rea- 
son, to assure him a profit. 

Is there anything criminal about making a profit in this country ¢ 
If there is, we will all pack and go to Russia. There they make bigger 
profits, 

The whole distribution system in this country is dependent upon 
standard methods of retailing which all retailers should have. 

I have referred in my prepared statement to*an article which is 
ubout so-called profits on the business that the country is doing. 

The volume of business done over the United States is inconsequen- 
tial when you stop to figure it in terms of percentage. We have now 
the beginning of a cancer. It is spreading now from New York and 
the big cities where these industrial discount companies send out dis- 
count cards, to the telephone company, et cetera. The department 
stores are looking for a chance to crack down on any product, regard- 
less of how fine it is, simply to pack their stores. The net result-is that 
many appliance dealers or jewelers are seriously considering discon- 
tinuance of the sale of these articles. 

Many years ago before price cutting and before fair trade, rather. 
jewelers like myself were confronted by a customer who came in and 
sald, “I would like to buy a wateh. What would you recommend ¢” 

We showed them an assortment of watches of various makes. At 
that time they were not presold to the extent they are today. Today it 
is like going into a grocer as the public is used to doing because they 
want that uniform quality of a product, whether it isa Delmonte pickle 
ora Hamilton watch. They come in and say,“ want to buy X watch,” 
which is nationally advertised. If I cannot make a profit on that 
watch, I must sell unknown brands, or I must stop selling watches. 
| cannot stay in business selling those brands which give me no profit. 
rhe result is to the consumer will come less choice for the fair-traded 
or non-fair-traded articles. Even if he wants to buy the Hamilton 
watch at a fair price which gives the jeweler some margin of profit, 
he will not be able to find that watch. Justice Holmes and Justice 
Brandeis of the Supreme Court said so. The access of merchandise.the 
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accessibility of merchandise, is the one important thing which you gen- 
tlemen must not overlook. It must be possible for everybody who wants 
to buy a product in any field to go into a store and be able to be faced 
with the choice of the fair-traded product or the non-fair-traded prod- 
uct, call it fixed-price product, or nonknown brands, whichever you 
desire. 

The CHairman. I believe it would be well to read again your refer- 
ence to Mr. Justice Brandeis’ decision. 

America should be under no illusions as to the benefit or value of price cutting 
It has been a most potent weapon of monopoly, a means of killing off the smal! 
rival to which the great trusts have resorted most frequently. 

I would like to read more on Mr. Justice Brandeis’ decision. This is 
from “Louis D. Brandeis, Harper’s Weekly, November 15, 1913.” 

The article is entitled “Cutthroat Prices—The Competition That 
Kills.” Among other things he goes on to say—this is the late Judge 
Brandeis: 

When a court decides a case upon grounds of publie policy, the judges become, 
in effect, legislators. The question then involved is no longer one for lawyers only 
It seems fitting, therefore, to inquire whether this judicial legislation is sound 
whether the common trade practice of maintaining the price of trade-marked 
articles has been justly condemned. And when making that inquiry we may wel! 
bear in mind this admonition of Sir George Jessel, a very wise English judge: 

“If there is one thing which more than any other public policy requires, it is 
that men of full age and competent understanding shall have the utmost liberty 
of contracting, and that their contracts, when entered into freely and volun- 
tarily, shall be held sacred, and shall be enforced by courts of justice. Therefore, 
you have this paramount public policy to consider, that you are not lightly to 
interfere with this freedom of contract.” 

I take it that if a person had not signed a contract he cannot be bound, 

Mr. ZickerMaNn. You are talking about the adherence to fair-trade 
contracts. 

The Cyaan. The question in Judge Brandeis’ mind is whether 
or not you can bind a nonsigner. 

Mr. ZickerMAN. While this particular excerpt you have read was 
made a long time ago. 

The CHarrMan,. It was the same time as the excerpt you read. 

Mr. ZickerMAN. As I pointed out before, gentlemen, I believe you 
should not lose sight of the fact that the national preselling of mer 
chandise, the national franchises which exist today are of compara- 
tively recent origin. The distinction between nonbranded products, 
which I believe is what is referred to, and branded nationally known 
products which are presold and advertised at specific prices, which 
are Inherent in our contracts and franchises when we buy from these 
companies, is a different thing. 

When [| enter into a legal contract. with you, for instance—speaking 
not as an attorney but as to my own particular conception of it—there 
must be common ground for a contract: common intent to perform 
that contract, and considerations that are valid. 

In the purchase of merchandise at retail as far as the consumer i: 
concerned, they are not concerned with what my contract is with the 
Benrus Watch Co. They are not concerned with any contract between 
two individuals. But as far as enforcement is concerned, the mere 
fact that vou have to go out and have every retailer sign a contract 
that he will not violate a given price, in itself is impossible of ful- 
fillment because the one retailer who refuses to sign such a docu- 
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ment is in the position under the law to take precedence in the eyes 
of the law over all those who agree to abide by it. Where he gets his 
merchandise is from various sources. 

The CHarmMan. You must either have it for all or none. 

Mr. ZicKerRMAN. That is right. 

Now the 45 States who have legislation for fair trade have recog- 
nized this principle. 

The intent of the Congress when this amendment was originally 
passed, In my opinion, and in the opinion of many of the people I 
have spoken to, both legal authorities and otherwise, is clear. The 
minority opinion of the Supreme Court which Justice Frankfurter 
I believe, and Douglas and Black so decided for themselves, was that 
they had intended the nonsigners to be bound by these contracts, be- 
cause it is evidence that if you cannot bind anyone who carries the 
merchandise, whether he signs or not, the legislation falls of its own 
weight. 

We are not now in my opinion—we are supposed to be discussing, 
as L understand, enabling legislation. Instead of that we have had 
all sorts of testimony all along the line as to the desirability of fair 
trade, which I think, gentlemen, is beside the point. 

You gentlemen in Congress, if you decide that fair trade is not 
desirable for the public good, will be setting an example which is a 
direct opposite to what 45 of the several States of our several States 
have so desired. We are simply asking for enabling legislation to make 
this law in these 45 States operable. 

The CHarrman. We understand. 

Mr. ZickeRMAN. Now to go back to this point, Mr. Chairman, and 
gentlemen, if I may read from it; the plan sets up two sets of sug- 
gested retail prices for the company’s toaster and irons. One is a 
minimum set for use in areas throughout the country where retail 
price cutting is known to be flagrant. These include New York, Chi- 
cago, and San Francisco and there are many other towns. 

The other or regular set of suggested lists are higher, and Proctor 
alms at having them used in areas where retail price cutting of appli- 
ances is not a major problem. 

Mr. Tiers reported that many New York retailers have been talking 
seriously about dropping traffic appliances entirely because continued 
price cutting has taken all or most of the profit. They have always 
believed in fair trade. He referred to the Supreme Court decision 
last May freeing retailers who do not sign fair trade agreements with 
manufacturers from observing minimum retail prices fixed by the 
latter. Mr. Schwartz made it clear that Proctor may change its 
present attitude on fair trade if Congress passes legislation repairing 
the damage done by the Schwegmann decision. 

Now this double standard of prices is in violation of the Robinson- 
Patman Act to begin with. We are all going to wind up in such a 
condition if such a thing becomes uniform, of one person paying one 
price and the fellow across the street paving another. The consumer 
across the country will not be getting the benefit of price competition 
which you are so concerned about, but will be getting simply what the 
traffic will bear in a given area. , 

Now IT am opposed to such double standards. T believe that we in 
New York are entitled to the same profit made in Minnesota and as 
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far as o statistics that Mr. Goldstein mentioned before are con- 
cerned, it is too early to see the actual results and spread of this 
decrease in profits throughout the whole country. We jewelers in 
New York are suffering horribly as they are in Philadelphia, Chicago, 
and other places throughout the country. 

We are putting money back into our business continuously to keep 
our doors open. We cannot stand the gaff. These price cutters, these 
department stores and discount houses must be compelled to operate 
under the same standards that we operate under. By virtue of the 
fact that I am small—and I may say at this point that the article that 
you read—and you continue to refer to the manufacturers article in 
the magazine you spoke of—that is the most ridiculous and asinine 
and communistically inspired document that I ever heard. 

The Carman. Please don’t say communistic. It appears that 
everything we dislike we call communistic. You may revise your 
statement, if you please. 

Mr. ZickermMan. Well—irrelevant. 

The CHatrmMan. You will remember I said that I did not agree 
with the statement read before. 

Mr. ZickeRMAN. | appreciate that very much, Mr. Celler. There 
are components in every industry that are illegitimate. There are 
chiselers amongst retailers and amongst manufacturers. You can 
get merchandise if you want to look for it hard enough, if you have 
the almighty dollar, if you want to cut someone else’s throat you will 
always find some criminal willing to lend you the money to do it for 
their own purpose, but by and large the consumer’s best interest, buy- 
ing haplsiaaele. buving from legitimate outlets whether they are large 
or small, with the service inherent in honest retailing, is their best 
protection, especially in branded goods which constitute so much of 
the percentage of our inventory. 

When it comes to nonbranded goods, I have absolutely no objec- 
tion to the so-called push of competition, your own brands or private 
makes or anyone else’s brand. Everybody has a right to sell what 
they want at the price they want, providing it has not been franchised, 
advertised, and contracted for between retailers and manufacturers on 
a vertical plane. We do not wish to engage in any horizontal legis- 
lation to fix the price of merchandise at the retail level. 

We only wish to protect our inventories and the purchase that the 
consumers should be able to make of their own choice between 
branded and nonbranded merchandise. 

The CHarnan. I think we have covered all the factors in your 
formal statement. If vou wish to make any changes or additions 
to your statement, you shall have that privilege. 

Mr. ZicKeRMAN. I appreciate that. 

The CHamman. You may want to go over it again and make any 
additions or insertions that vou wish. 

Mr. ZicKERMAN. I appreciate that. 

The Cuatrman. Thank you very much, Mr. Zickerman. 

We have been glad to have you and we appreciate your contribution 
made to this very difficut problem. It is not an easy problem, Mr. 
Zickerman. 

Mr. ZickerMAN. I realize it is difficut. 

The Cramman. We are getting all shades and kinds of opinions 
here on both sides. It is not easy to evaluate this by any manner 
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of means. We want to do it without heat and without pressure and do 
it as objectively as we possibly can. 

Mr. ZickerMAN. I think if you will bear in mind the essential points 
I have mentioned and what a struggle it is for any honest retailer I 
think you can only come to the conclusion that we must have some 
protection from these people whose only interest in merchandising 
these products, such as aspirin at 4 cents and watches at these ridicu- 
lous prices simply to destroy competition and to prevent honest mer- 
chants from making an honest living. 

The Cuamman. Thank you, Mr. Zickerman. 

Mr. ZickeRMAN. Thank you very much. 

The Cuarrman. Mr. Thomas B. Scott of the Federation of Citizens 
Associations. 


STATEMENTS OF THOMAS B. SCOTT, REPRESENTATIVE, AND DR. J. 
ROSS VEAL, PRESIDENT, FEDERATION OF CITIZENS ASSOCIA- 
TIONS OF THE DISTRICT OF COLUMBIA 


Mr. Scorr. At this time I would like to introduce our president 
who has come up here to attend these hearings. Dr. J. Ross Veal. 

Due to the fact that we were just informed yesterday of our oppor- 
tunity to be heard, I have not prepared a statement. I will make my 
comments brief. I am sure you have had many, many comments on 
both sides. 

The Cuatrrman. You have the right to submit a statement later. 

(The statement referred to follows :) 


Mr. Chairman and members of the Judiciary Committee, my name is Thomas 
hb. Seott, and I appear before you today on behalf of the Federation of Citizens 
Associations of the District of Columbia by special designation of its president, 
Dr. J. Ross Veal, whom I should like to introduce to you. The Federation of 
Citizens Associations of the District of Columbia has 65 member bodies com- 
prising the citizenry of the District of Columbia. We like to feel that we are to- 
day appealing on behalf of the citizenry of the District of Columbia and more es- 
pecially that all too often forgotten person—the consumer. 

Our federation some 4 years ago opposed fair trade laws or so-called resale 
price maintenance laws for the District of Columbia. It was only this past 
Saturday that our organization reaffirmed its opposition in this regard and more 
particularly to the bills before you (HL. R. 4592, 4662, and 6367) and conversely 
we are in favor of the bill before vou, H. R. 4865, which would repeal the Miller- 
lydings Act which gives Federal sanction to the price-maintenance laws that 
have been enacted by the various States. 

We particularly appear before you today to oppose the proposed fair trade 
or price maintenance legislation because it seeks for the first time to impose upon 
the people of the District of Columbia these same resale price maintenance laws, 
and insofar as it applies to the District of Columbia, it is not mere enabling leg- 
islation but original legislation imposed on the District of Columbia for the first 
time. As you know, the District of Columbia has not a fair trade law or resale 
price maintenance law. We oppose the bills before you which seek to impose 
upon the consumers of the District of Columbia the so-called price maintenance 
law on two grounds: 

(1) That fair trade or resale price maintenance laws stifles a free, open and 
competitive market. It is an attempt through horizontal price fixing to charge 
higher prices to the consumer. It gives to the manufacturer the sole discretion 
as to what the consumer.will pay for his product. No retailer under this arrange- 
ment would be permitted to give the consumer the lowest possible price by 
charging a lower price. It is, in essence, the giving of Federal sanction to a 
practice of monopoly which heertofore the consumers had been protected against 
through the antitrust and antimonopoly laws. 

We here in the District of Columbia have had some exposure to what a real 
monopoly can do to the consumer through the imposition of the milk monopoly in 
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the District of Columbia. In the case of milk, the producers’ association not 
only sets the price that the distributor shall pay, but through a weighted board 
in the State of Virginia, imposes upon the consumers a set retail delivered pric: 
that they must pay for the product. This price is not only one of the highest in 
the Nation, but because of its effect on the consumer's pocketbook, has caused 
this city to become one of the lowest cities in the Nation in the consumption 
of milk. The consumption is only a half pint of milk per capita per day. This 
is what monopoly can do to health of the people of the Nation's Capitol. We 
want no part of a further extension of that practice in the form of fair-trac 
laws and/or the so-called resale price maintenance laws. We do not think that 
the consumer should guarantee a stipulated profit to be made by the retailer 
We believe the retailer should vie for the marketing of his wares in a free, 
open, and competitive market. It is not our intention in any wise to hurt sma! 
business. On the contrary, we believe that it is not to his interest nor to th: 
interest of the consumer that the District of Columbia be saddled with law, 
that strifle a free market. 

(2) We believe that the fair-trade laws put an umbrella over the inefficient 
manufacturer. We believe that vou Congressmen are aware of the axiom that 
competition and increased productivity is the watchword of an efficient business 
Under the fair-trade laws the inefficient manufacturer would have little or no 
incentive to increase the efficiency of his plant to lower his costs by increased 
production because his price would always be maintained. By a fallacious 
reasoning some advocates of fair-trade laws would have us believe that when we 
have depressions and business is bad that fair-trade laws would avoid chaos 
in an industry. It is well to point out that it is not too long ago since we had 
What was termed a great depression and in New York State where they had the 
Feld Crawford Act which is an act designed to achieve resale price maintenance 
by the manufacturer, that in an industry such as the radio industry as an 
example that because of the so-called fair-trade law the retailers were forced 
to either close their doors or practically disregard the agreements with the 
manufacturer under these laws. Because you see when business is bad one has 
to offer the consumer a much greater inducement to purchase his product 
and that inducement usually takes the form of lower prices. The courts are 
full of cases in New York where the chaos in the radio industry was further 
amplified through the attempt to impose the Feld Crawford Act. 

We have no doubt that of all the people, associations, and manufacturers 
that have appeared before you that only a few ever voice the cause of the 
consumer, The consumers of the District of Columbia are looking to you, Con 
cressmen, to protect the last vestige of free competition in the District of Colum- 
bia and we beseech you not to desert us and not to enact into law any fair trade 
or resale price maintenance laws affecting the District of Columbia and t 
favor H. R. 4865 to repeal the Millard Tydings Act. 

I thank you gentlemen for giving us this opportunity to be heard. 

Mr. Scorr. In representing the citizens associations we like to think 
of ourselves as representing the largest single segment of Washington. 
We have 65 member bodies representing citizens associations all over 
the District of Columbia. We are confining our remarks today strictly 
to the District of Columbia, because it is of importance to us in rela 
tion to these pending bills that I want to direct your attention to. 

Our federation has for 4 years opposed fair-trade legislation, o1 
also the so-called price-maintenance legislation. We have opposed 
them on two grounds. First, it stifles competition. We believe in a 
free, open, and competitive market in the District of Columbia. 

I might pause for a minute to indicate to vou that the District is 
now having forced upon it a bit of monopolistic situation in terms of 
the milk situation here. We do not propose to go through the stifling 
of competition in other fields of endeavor here in the District as we 
have in milk. God help the District if we get into a similar situation 
with regard to other products in fair trade legislation if you stifle 
competition as we have in milk today. 

For the record I would like to savasa result of that stifling of com 
petition in the milk industry we have one of the lowest consumptions 
per capita rate of any place in the country, a half a pint a day. 
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We want this market here to be free, open and competitive because 
we believe it is not only in the interest of the economic well-being of 
all concerned—and might I add we have no ax to grind because we 
believe that small business is necessary and is one of the backbones 
of our economy, but we believe it is in his interest to have a free, open, 
and compet itive economy. 

Secondly, we feel that through this so-called price-maintenance 
legislation, that all you do is to attempt to put an umbrella over an 
inefiicient manufacturer. 

As has been stated here this morning, many would like us to main- 
tain that 40 percent markup in the jewelry industry. Now we do 
not think that the consumer should be saddled with that obligation 
of maintaining a profit for any individuals. We think that the in- 
dividuals should stand on their own merits and should vie for the 
sale of their products with everyone else, 

All that the so-called price-maintenance legislation would do would 
he to put them on the same basis. In other words, you would not be 
able to cet it any cheaper in any other store on these so-called na- 
tionally advertised items. The District of Columbia as you know 
does not have any price-maintenance law at present and so for the 
good information of the previous speaker I would like to direct my 
remarks to the point that we are not concerned solely with enabling 
legislation here but we are concerned with legislation that will for 
the first time include the District of Columbia under a price-mainte- 
nance program. ‘Therefore, we earnestly urge you, gentlemen, vou 
who are the last vestige of the protection to the consumer—and be- 
lieve me we are all too often left out in the cold—to please protect 
us, protect us agaist this obliteration of the last vest ige of compet ition 
nthe District of Columbia. 

That is all we have, Mr. Chairman. 

The Cramman. Thank you very much, Mr. Scott. We appreciate 
your coming here. 

I might ask, are you an attorney, Mr. Scott? 

Mr. Scorr. Tam, sir. 

The Cuatrmman, Do vou represent the Federation of Citizens As- 
e@ociations ? 

Mr. Scorr, Not as an attorney: no. I am a delegate there and I 
appear here at the direction of Dr. J. Ross Veal, our president. 

The Cramman. Did the various citizens associations. which are 

lerated, have this matter presented to them, and did they instruct 
you to come here and testify ? 

Mr. Scorr. This matter was presented to the entire federation at 
a meeting not only 4 years ago; but as recently as last Saturday, at 
which time we passed a resolution opposing specifically the particular 
bills that you have, and of course by converse we would support 
H. R. 4365. 

The CuatrMan. Can you give us the names of some of those citizens 
issociutions thus federated 4 

Mr. Seorr. Oh, ves. Of course there are many. In just passing, 
Dr. J. Ross Veal’s medical society is a member. The engineer society 
isamember. The Glover Park Citizens Association of which I ama 
delegate is a member. The Mount Pleasant Citizens Association. 
~The Crairman, Will you put in the record the list of all those 
Citizens associations 7 
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i weiss 


Mr. Scorr. Yes, indeed. We will be glad to. 
(The information requested follows: ) 


MEMBER Bopies OF THE FEDERATION OF CITIZENS ASSOCIATIONS OF THE ])1Si Ri 
OF COLUMBIA 


American Association of Engineers (Washington chapter) 
American University Park Citizens Association 
Anacostia Citizens Association 

Arkansas Avenue Community Association 
(The) Arts Club of Washington 

Association of Oldest Inhabitants of D. C. 
Bradbury Heights Citizens Association 
Brentwood Terrace Citizens Association 
srightwood Citizens Association 

Brookland Citizens Association 

Surleith Citizens Association 

Burroughs Citizens Association 

Cathedral Heights-Cleveland Park Citizens Association 
Chevy Chase Citizens Association 

Chillum Heights Citizens Association 

Citizens Association of Takoma, D. C. 

Citizens Forum of Columbia Heights 

Columbia Heights Citizens Association 

Congress Heights Citizens Association 
Connecticut Avenue Citizens Association 
Crestwood Citizens Association 

Dahlgren Terrace Citizens Association 

District of Columbia Congress Parents and Teachers 
District of Columbia Federation of Women’s Clubs 
District of Columbia Pharmaceutical Association 
Dupont Circle Citizens Association 

Forest Hills Citizens Association 

Fort Davis Citizens Association 

Fort Dupont Citizens Association 

Foxhall Community Citizens Association 
Friendship Citizens Association 

Georgetown Citizens Association 

Glover Park Citizens Association 

Hampshire Heights Citizens Association 
Hillcrest Citizens Association 

Kalorama Citizens Association 

Kenilworth Citizens Association 

Lamond Heights Citizens Association ° 
Lincoln Park Citizens Association 

Manor Park Citizens Association 

Medical Society of the District of Columbia 
Metropolis View Citizens Association 

Michigan Park Citizens Association 

Mid-City Citizens Association 

Minnesota-River Terrace Citizens Association 
Mount Pleasant Citizens Association 

National Gateway Citizens Association 

North Capitol Citizens Association 

North Cleveland Park Citizens Association 
North Randle Community Association 

(The) Palisades Citizens Association 

Parkview Citizens Association 

Petworth Citizens Association 

l’rozressive Citizens Association of Georgetown 
Randle Highlands Citizens Association 

Rhode Island Avenue Citizens Association 
Shepherd Park Citizens Association 

Shipley Terrace Citizens Association 

Sixteenth Street Highlands Citizens Association 
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Southeast Citizens Association (of Capitol Hill) 
Southwest Citizens Association 

Stanton Park Citizens Association 

Summit Park Citizens Association 

Thomas Circle Citizens Association 

(The) Washingtonians 

Washington Highlands Citizens Association 
West End Citizens Association 

The CuamrMan. You are free to submit any other statement you 
care to submit. 

Mr. Scorr. Thank you. 

The reason why we were so anxious to be here and came on such 
short notice without a prepared statement is that we believe that it 
is of very vital importance to us here in the District and particularly 
in the interests of the consumer. As you, Mr. Celler, are well aware, 
you know we have so many witnesses from manufacturers and so 
many witnesses from interested groups but when it comes down to the 
people who have to pay the bill, the consumer, there are not too many 
who appear on their behalf. We hope that in some way we have, in 
urging you to consider this measure, appeared on their behalf and 
we earnestly solicit your support in this endeavor. 

The Cuainman. Thank you, Mr. Scott. 

The meeting will now adjourn to resume its functions tomorrow 
morning, Thursday, February 21, when we will hear, starting at 10 
o'clock, the following witnesses: Julius Westheimer, president, Julius 
Gutman Co., Baltimore, Md.; Gus Blanchand, New Orleans, La.; John 
Schwegmann, Jr., president, Schwegmann Bros., New Orleans, La. 
We will adjourn until 10 o’clock tomorrow morning. 

(Whereupon, at 12:45 p. m., the subcommittee adjourned to recon- 
vene at 10 a. m., Thursday, February 21, 1952.) 
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THURSDAY, FEBRUARY 21, 1952 


House or RepreseNTATIVES, 
SrectAL SUBCOMMITTEE ON THE Strupy or Monoroiy 
Power OF THE COMMITTEE ON THE JUDICIARY. 
Washington, 7. 

The subcommittee met at 10 a. m., pursuant to adjournment, in 
room 346, Old House Office Building, the Honorable Byron G. Rogers 
presiding. 

Present: Representatives Rogers of Colorado and Reed of Illinois. 

\lso present: E. Ernest Goldstein, general counsel to the subcom- 
mittee: John F. Woog, assistant counsel: Jerrold Walden, assist- 
ant counsel: and Eileen R. Browne, clerk. 

Mr. Rogers. The subcommittee will come to order. Counsel lias 
some matters for the record. 

Mr. Gotpstern. Mr. Chairman, I would like to place in the record 
an article by Prof. Walter Adams, University of Detroit Law Journal, 
November 1951, entitled “Schwegmann Case, an Economic Comment.” 

Second, if I may, Mr. Chairman, in view of the absence of Mr. 
Blancand because of his illness, [ would like to place his statement 
in the record. 

Mr. Rocrrs. That may be done. 

(The article written by Prof. Walter Adams for the University of 
Detroit Law Journal, November 1951, follows :) 


THE SCHWEGMANN CASE: AN EconoMIC COMMENT ' 
(By Walter Adams *) 


Despite a threatened Presidential veto, Congress—on August 17, 1957—passed 
the Miller-Tydings amendment to the Sherman Antitrust Act“ The amendment 
legalized resale price maintenance with respect to trade-marked or otherwise 
identified goods sold in interstate commerce, provided that such goods were re- 
sold in a State which had a “fair trade” law. The amendment further provided 
that the making of a resale price maintenance agreement was not to be considered 
an untair method of competition within the meaning of section 5 of the Federal 
Trade Commission Act. While thus sanctioning vertical price fixing, the Miller- 
Tydings Act nevertheless specifically prohibited horizontal agreements concerning 
the price of goods sold in interstate commerce.’ 





‘ This case is also set forth in the United States Supreme Court summary section. Ed. 

*Ph. D. in economics, Yale University ; economic consultant to the Small Business Com 
mittee, U. S. House of Representatives, Sist Cong., 2d sess.: economic consultant, U. 8. 
Senate, 82d Cong., 1st sess. ; associate professor of economics, Michigan State College 

The veto never materialized because the Miller-Tydings Act was attached as a rider 
to an appropriation bill for the District of Columbia. President Roosevelt reluctantly 
signed the measure into law. 50 U.S. Stat. 693 (19387), 15 U.S. C. § 1 (1948). 

‘Vertical price fixing is accomplished through agreements between manufacturers and 
Wholesalers, wholesalers and retailers, or manufacturers and retailers. Horizontal price 
fixing, by contrast, is achieved through agreements among manufacturers. among whole 
alers, or among retailers Thus, a pricing contract between General Electric and its 
retail outlets would be a vertical agreement. while an understanding between General Elec 
trie and Westinghouse would constitute a horizontal agreement 

ore 
ie 


A481 52 a 











274 STUDY OF MONOPOLY POWER 


Immediately upon passage of the act, the antitrust agencies—joined by sneh 
divergent groups as Business Week and Consumers Union, Fortune and The Na 
tion—began to urge upon Congress the repeal of the Miller-Tydings law. Thur- 
man Arnold, speaking for the Antitrust Division, made the following recom 
mendation to the temporary National Economic Committee (February 12, 1941) : 

“The Department recommends the repeal of the Miller-Tydings amendment 
to the Sherman Act which was passed in 1987. * * * This amendment has 
been in effect a little more than 3 years. Already the record shows that it does not 
serve the purposes which were urged upon Congress as a reason for its passage 
that it sanctions arrangements inconsistent with the purpose of the antitrus: 
laws, and that it becomes a cloak for many Conspiracies in restraint of trad: 
which go far beyond the limits established in the amendment.” 

The Federal Trade Commission, after an exhaustive investigation of the prot 
lem, concurred with Mr. Arnold’s recommendation on the grounds that 

“* * * resale price maintenance, legalized to correct abuses of extreme pric: 
competition, is subject to use as a means of effecting enhancement of prices by 
secret agreements and restraint of competition by coercive action on the part o! 
interested cooperating trade groups of manufacturers, wholesalers, and retailers 
in such ways and to such an extent as to make it economically unsound and unde 
sirable in a competitive economy. * * * The Commission believes that th: 
consumer is not only entitled to competition between rival products but to com 
petition between dealers handling the same branded product.” ° 

When it became apparent that little could be accomplished by way of pressing 
for legislative action, the opponents of “fair trade” turned to the courts and 
instituted a number of cases to test the legality of resale price maintenance 
These efforts bore fruit when the Supreme Court—on May 21, 1951—announced 
its decision in the Schwegmann case. By declaring the so-called nonsigner clause 
to constitute a restraint of trade under the Federal antitrust law, the Court dealt 
a crippling blow to the Miller-Tydings Act and to the “fair trade” laws of 45 
States. 

Speaking for the Court majority, Justice Douglas held that— 

“* * * if a distributor and one or more retailers want to agree, combine, or 
conspire to fix a minimum price [under the Miller-Tydings Act], they can do so 
if State law permits. * * * They can fix minimum prices pursuant to their 
contract or agreement with impunity. When they seek, however, to impose price 
fixing on persons who have not contracted or agreed to the scheme, the situation 
is vastly different. That is not price fixing by contract or agreement ; that is price 
fixing by compulsion. That is not following the path of consensual agreement ; 
that is resort to coercion.” * 

The Court also ruled that when retailers are forced—as they are under the non- 
signer clause—to abandon price competition, they are driven into a compact which 
violates the injunction of both the Sherman Act and the Miller-Tydings Act 
against horizontal price fixing. For these reasons the Court concluded that resale 
price maintenance arrangements are enforceable only when based on contracts 
freely entered into between manufacturers and retailers or between distributors 
and retailers. 

The decision was jubilantly received, especially since 2 weeks after its an 
nouncement a price war of major proportions was touched off in New York City’s 
department stores. And, when the “massacre of Thirty-fourth Street” spread to 
San Francisco, Baltimore, Memphis, Newark, Harrisburg, and other cities, if 
appeared as if the removal of “fair trade” regulations had indeed been the pri 
mary force in reestablishing price competition on the retail level. A new free 
dom had apparently been won hy the merchant and renewed protection accorded 
to the consumer. In the absence of “fair trade,” it was argued, lower prices- 
or at least more competitive prices—were in prospect for an inflation-weary 
buying public. 

In spite of these optimistic predictions, it should be pointed out that the 
Schwegmann decision is of relatively minor economic significance; that resale 
price maintenance is not—and never has been—a primary factor in determining 
prices on the retail level; that, after the initial flurry of price competition is 
over, prices will return to their former level: and that, in retrospect, the 
Schwegmann opinion might turn out to be a Pyrrhic victory allowing the enemies 

5 Report of the Federal Trade Commission on Resale Price Maintenance, 1945, p. LXIV. 

®Schwegmann Brothers et al. vy. Calvert Distillers Corporation; Schwegmann Brothers 
et al. v. Seagram Distillers Corporation, 341 U. S. 384, 71 Sup. Ct. 491, 95 L. Ed. 684 
(1951) (rehearing denied June 4, 1951). 
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of competition to reinstitute some of their former techniques for the lessening of 
competition and the elimination of smaller competitors. briefly stated, the 
reasons for the above contentions are as follows. 

First, it seems likely that the recent price war in New York is attributable 
primarily to the swollen inventories under which wholesalers and retailers had 
been suffering rather than to the removal of “fair trade” regulations. While 
the latter might have been the immediate stimulus for releasing the super- 
charged inventory pressure, only a logician guilty of the post hoc ergo propter 
hoc fallacy could argue that the Schwegmann opinion was “cause” and the New 
York price war “effect.” A more sober and unemotional estimate of the situation 
is perhaps to be found in the view of a department store official who commented ; 

“As soon as the competition is sold out, we raise our prices. * * * The 
thing will simmer down to 300 or 400 items to be used as loss leaders.” ’ 

It seems reasonable to expect, therefore, that when some of the inventories ac- 
cumulated during the scare buying period of last fall have been liquidated, the 
retail price situation will once again return to “normal.” 

Second, it should be recognized that resale price maintenance never did affect 
more than 10 percent of the commodities sold at retail; that, after enactment 
of the Miller-Tydings law, manufacturers—as a matter of policy—tried primarily 
to limit price competition to leader advertising rather than to raise prices above 
the level at which their larger customers were selling normally; that the pro- 
visions of the Miller-Tydings Act have, by and large, been rather effectively cir- 
cumvented by chains and department stores; that, therefore, the antisocial 
effects of resale price maintenance have been exaggerated out of all reasonable 
proportions, 

Third, it is self-evident that if a manufacturer insists on continuing resale 
price maintenance on his product, he is at liberty to do so regardless of the mon- 
signer clause. As long aS manufacturers are free to select their own customers— 
a right guarantecd under section 2 of the Clayton Act—they can impose “fair 
trade” covenants on their retail distributors. Already Goodall-Sanford, Ever- 
sharp, and Haspel Bros, have announced—in spite of the Schwegmann decision— 
that they will withhold goods from Macy’s, presumably because of the latter's 
uncooperativeness in enforcing the suggested minimum retail prices. Other 
manufacturers may follow suit in order to prevent the use of their products as 
loss-leaders by large-scale distributors. 

Fourth, it may reasonably be contended that the Miller-Tydings Act—being 
a depression-born measure—was aimed primarily at controlling excessive loss- 
leader merchandising and sales below cost by chains and department stores, a 
practice which threatened eventually to result in the evaporation of many inde- 
pendent retail outlets. The act was designed to check a practice which had all 
the earmarks of an unfair and deceptive trade method, especially when used by 
large concerns to eliminate weaker competitors; a practice which was often 
employed as a means of price discrimination for the express purpose of lessen- 
ing competition, While it is unfortunate perhaps that competition in the retail 
field had to be protected by a law which does not distinguish too clearly between 
price competition which is in the public interest and price competition which is 
economically unsound and inimical to the survival of independent firms, neverthe- 
less “fair trade” appeared as the only practicable means by which the desired 
xoal could be accomplished. Had the Federal Trade Commission and the Anti 
trust Division done a better job in preventing predatory and sharpshooting 
practices the effect of which was to lessen competition, passage of the Miller- 
Tydings Act might never have been necessary and its retention today no longer 
reasonably justified. 

Fifth, and most important, it may be contended that the trade restraints 
embodied in the “fair trade” laws are petty, minor, and insignificant when com- 
pared to the influence of monopolistic organizations and monopolistic practices 
on other levels of industry. It may also be contended that the consumer interest 
can be protected more vigorously by prosecuting horizontal agreements (tacit 
or otherwise) on the manufacturing level than by cracking down on vertical price 
fixing between manufacturers and retailers. It may be suggested that the 
Department of Justice, the Federal Trade Commission and all the organs of 
public opinion who denounce the not-so-fair “fair trade” laws might devote 
sreater attention to the dissipation of concentrated economic power in vital 
sectors of the economy instead of attacking a statute which affords the “little 





? Quoted In Business Week, June 9, 1951. p. 23. 
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fellow” some measure of protection against price competition (of both the 
predatory and the socially desirable variety ). 

In conclusion, one may query why, in an economy where many strategic areas 
are infested by monopoly an oligopoly; in an economy where the concentration 
of economic power is no less today than it was when the first antitrust law was 
passed 60 vears ago; in an economy where labor, agriculture, and a yariety 
of industrial pressure groups have succeeded in insulating themselves against the 
rigors of competition through exemption from the antitrust laws; why, in such 
an economy, we attempt to reestablish competition first in an industry whore 
the small independent merchant is predominant. Without attempting to justify 
the Miller-Tydings Act, the State “fair trade” laws, or any other restraint on 
cotupetition ; without criticizing the legal basis for the Schwegmann opinion 
one may nevertheless conclude that, given an effective enforcement of the anti 
trust laws prior to 1937, the Miller-Tydings Act would probably not have bee 
needed ; that, once the act was passed, it exerted a relatively insignificant effect on 
retail prices; that the outlawing of the nonsigner clause is, therefore, not likely 
to bring substantial benefit to the consuming public; and finally that, if our goal 
is the fostering of greater competition in the American economy, a more auspi 
cious starting place than the retail trade might have been chosen. 


(The statement of Gus Blancand follows :) 
STATEMENT OF GUS BLANCAND 


JUDGE WAEHLE DECTSION-——-FLORIDA DISCUSSES BFCONOMY OF FAIR TRADE IN BEN GREEN 
OASE 


“The 1949 trade act is not limited to businesses included in one of the three 
groups above listed, but extends to all retailers selling trade-marked goods of any 
nature whatsoever. It is therefor apparent that there was no legislative intent 
to limit the act to those businesses affected or clothed with a public interest. By 
improperly attempting to cover all businesses, it fails to cover any, It is invalid 
as being outside the constitution in its exercise of police power. 

“An act of this type can be justified only to prevent economic distress caused 
by temporary abnormal economic situations. Such a situation is not shown to 
exist nor is it declared as a finding of fact in the preamble of this act. The act 
purports to be for the protection of the general welfare of the publie. It is 
plainly passed for the benefit of producers, distributors and retailers, and the 
welfare of the public was at most a secondary and minor consideration. 

“In passing it might be remarked that it is difficult to understand how the 
public’s welfare can be endanged by making cominodities available more cheaply) 

“To extend the police power of the State under the general welfare clause of 
the Constitution to the limit of forbidding someone from selling something he had 
bought at any price less than that arbitrarily fixed by the producer or distributor 
ix an interference with our system of free enterprise that this court cannot ree 
ognize as constitutional. 

“Under this act retailers who by reason of ability and experience are able to 
conduet their business more efficiently than some of their competitors and who 
are willing to pass on some of the benefits to the public by offering their mer 
chandise at a lower price are compelled to sell to the public at an artificial price 
and higher price than that which normally would be fixed by the forces at work 
in a competitive commercial world. 

“The consuming public is compelled to pay an additional tribute to the re 
tailer, which the retailer himself does not want. The effect of the act goes well 
beyond what the preamble of the act designates as ‘predatory price cutting’ for it 
fixed prices irrespective of the motives or purposes of the retailer in reducing 
prices. It promotes the establishment of manufacturer monopolies and retailer 
combinations in restraint of trade. It penalizes the initiative and efficiency otf 
alert retailers and rewards the incompetent or inefficient. It subsidizes certain 
retailers at the expense of the public. 

“The trend in legislation evidenced by acts of this type and unfortunately ap 
proved by many courts will lead to the inevitable curtailment and eventual ces 
struction of fundamental rights of person and property guaranteed by the 
Constitution, Statutes such as this give evidence of the ability of organized 
minorities to procure legislation for their own advantage and ¢nrichment at the 
expense of the unorganized purchasing public, 

“A manufacturer or distributor by making a contract with one retailer in the 
State is granted authority to fix the price at which a commodity shall be sold by 
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all other retailers without regard to local conditions, operating expenses, indi- 
vidual efficiency or other circumstances. 

“Another serious objection to this type of act has been clearly expressed in 
the Continental case. It involves an unlawful delegation of legislative power 
in permitting private individuals to fix prices binding upon another, The trade 
mark owner may change the prices from time to time, so what constitutes unfair 
competition today may be perfectly lawful tomorrow. What is unfair competi 
tion may thus vary at the will of the producer and distributor. The power to 
make something lawful or unlawful vests in the legislature and cannot be 
delegated by it to private persons. 

“We have been regulated, irregulated, and overregulated in recent years until 
sometimes it is diflicult to distinguish between our social and political systems 
and those of so-called totalitarian states. Insofar as this court can, it will 
endeavor to prevent the further overextension of such regulatory ideologies. 
A controlled economy is repugnant to the American philosophy of government 
as expressed by our Federal and Florida Constitutions. The Florida Supreme 
Court in its firm stand for the preservation of the fundamental principals of 
constitutional government and the American way of life may at present be 
only a voice crying in the wilderness, but that voice must ultimately be heard 
throughout the Nation.” 

Judge Waehle of the circuit court of Florida presents a very clear and 
concise argument of the demerits of such trade acts which the contemplated laws 
proposed seek to validate—as quoted above. 


STATEMENT OF GUS BLANCAND IN BEILALF OF LOUISIANA CONSUMEKS 


Mr. Chairman and gentlemen of the committee, my name is Gus Blancand, 
native-born citizen of Louisiana, approaching 70 years of age, 50 years of which 
has been spent as a small independent businessman, self-employed, save for 
3 years devoted mainly to publie service as chief of manpower, selective service, 
and director of institutions for the State of Louisiana. 

My experience in merchandising in these 50 years covers house to house selling ; 
training salesmen; teachers at Tulane University College of Commerce : distribu- 
tor, I am now a wholesaler and importer of Jiquors—inainly fine wines. I am 
the smallest and most independent jobber in Louisiana. 

Always self-employed, operating in competition with the biggest and the best, 
never handling fixed-priced merchandise, ho year ever passed in the 50 without 
au fair and reasonable profit. 

These facts entitle this committee in my humble opinion to draw from my 
experience of merchandising and my study of alleged fair-trade merchandising 
any conclusions that may be aidful to them in agreeing on the best law under 
the situation fer the interests of the people—the 150,000,000 consumers of our 
Nation—you and me and the rest of us. 

These statements are made to impress on you that a small independent busi 
nessman can succeed in a free market if he is hard-working and aggressive, 
ambitions for success, Keen to changing conditions, and willing to experiment 
with and to adopt new methods and techniques, and watchful for opportunity 
rather than to security by fiat of law. 

In considering this issue, you realize along with me the apathy, indifference, 
and inertia of our public—many ignorant of even what’s going on and the effect 
upon their pocket books. ‘he folks back home have elected you and rely upon 
you—their representatives to protect them from the inroads of pressure groups 
and the effects of legislation which as was the last Miller-Tydings amendment 
slipped through by chicanery, without full consideration and over the protest of 
our then president. Please don’t be impressed with the avalanche of boiler-room 
telegrams or Representative John Doe letters, or the cunning of high-priced 
lawyers or sales promoters or the statements of selfish millionaire industrialists. 

1. We oppose a return to the days of the pre-Schweguiann United States Su- 
preme Court decision because it would revive an economic philosophy repugnant 
to the average American. 

It is hostile to our way of thinking that it is legal for two citizens within a 
State by their contract to bind millions of other citizens in that State who are 
not parties to this contract and compel these millions to pay a price fixed by one 
of the parties— a price unsupervised and unregulated which could be unfair. 

Such a doctrine is anathema to Americans. Under socialism we see prices 
fixed by politicians. Under communism they are fixed by the Kremlin. When 
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prices are fixed by the producer, that’s fair-tradism which some want us to ac- 
cept as Americanism. 

2. Because it would legalize a principle condemned by our last two Presidents 
(Roosevelt and Truman) (New York Times, August 10, 1937, p. 26). 

President Witherspoon of Princeton in George Washington's day wrote our 
first President that price-fixing “was a greater evil than the evil it attempted to 
correct”; and President Truman urged its use only in times of great emergency 
in that it creates “a police state” and he only contemplated control of maximuin 
prices (ceilings) not minimums (floors). 

Furthermore everyone of our national agencies who know most of our economy 
criticize its philosophy—the Federal Trade Commission, the Department of 
Justice, the President’s Economic Advisors (third annual report to President )— 
even the leading counsel of our opposition who prepared their briefs (Hon, Her- 
bert A. Bergson, Judge Sam Rosenman); all recognized authors on economics— 
Tausig, Groether, Loevinger Law of Free Enterprise-—-the Miller-Tydings Act 
has been condemned by the Temporary National Economic Committee (final re- 
port and recommendation of this committee, 1941), every university professor on 
economies I have ever discussed it with. In fact every one of the Tulane Uni- 
versity professors at various debates took our point of view. 

I subscribed to the Editorial Comment of newspapers from all over the Nation 
and from many hundreds sent me by a leading clipping bureau, there were only 
very few to the contrary. I ask leave to turn over to your committee these 
editorials clippings. 

All of these have the welfare of the Nation at heart—the interests of all the 
people and opposed in the main are manufacturers, distributors, and retailers 
with special interests—many of whom would not hesitate to economically plunder 
the consumer for their own particular advantage. Oh, there may be a few who 
genuinely believe that this doctrine which they call fair trade provides the 
panacea to cure all their business ailments. In the main they are the type 
described by McLaughlin, a leading economist. 

“The rugged individualism of the independent retailer is rather a_ pitiful 
joke. Te wishes to hide in the pack and be protected by ‘cooperation’ from 
bearing the risks which would afford any economic fustifiention for profits. Any 
scheme which would effectively prevent the cash-and-carry custemer buying 
at a cheaper price than the consumer who gets elaborate delivery and other 
services, plus costly credit is a vicious scheme. Any program which endeavors 
to use group action to restrain price competition based upon efficiency requires 
a showing of exceptional circumstances to deserve a hearing.” 

We've prospered under the doctrine of free and open competition. In a single 
century we have risen from the poorest of nations to the wealthiest in the world. 

True it is that wealth is still congested, that willful waste ard woeful want 
still walk in our midst—-that the land is filled with plutocrats and paupers, but 
this distressing fact is due to the faults of our industrial system itself and can 
never be reformed by laws which appeal to group avarice and selfishness: laws 
which hold out as a lure security, and in equal breath deny ambition and oppor- 
tunity upon which we have grown great. 

3. The revocation of the Miller-Tydings amendment will restore pricing brsed 
upon the natural law of supply and demand—the sound and ethical principle of 
the merchant “giving the most of the best for the least’; of providing for “the 
greatest good for the greatest number.” 

4, It will stop the payment of an indirect subsidy by the consumers by over- 
pricing by the manufacturer to maintain inefficient and unnecessary retailers. 

5. It will save hundreds of millions of dollars to the consumers, as prices under 
fair trade were 15 to 25 percent higher than under free trade (Fortune—all 
economists). 

6. It will restore the right of open and free competition to 150,000,000 
consumers. 

7. It will aid in our fight against inflation and monopoly-—our most danger- 
ous enemies. 

8. It will put an end to the corruption, deceit, and hypocrisy which went with 
fair-trade selling and administration. 

In my home town, when fair trade obtained, it was common practice for radio, 
television, electrical-appliance stores to cut the price secretly or to do so by 
allowing undue allowance on trade-ins, sales of floor models. 

The whisky jobbers told their favored dealers when the producers of fair- 
trade shoppers were due—when active and when inactive—others said “sell it 
at any price, so long as you don’t publicize it.” 
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Under the more ethical supermarket system, the merchandise is openly priced 
and this subterranean chicanery cannot be practiced and honest merchants are 
placed at the mercy of the cheater. 

Hypocrisy and deceit and corruption. How are we to raise our children in 
such an atmosphere? 

Senator Fulbright wrote recently : ‘“lfoynbee in his well-known historical study, 
demonstrated clearly how the vast majority of great civilizations have been 
destroyed not as a result of external aggression, but as a consequence of domestic 
corruption. A democracy can recover quickly from physical or economic dis- 
aster, but when its normal convictions weaken, it becomes easy prey for the 
demagogue and charlatan. * * * Democracy is more likely to be destroyed 
by the perversion or abandonment of its morai principles than by urmed attack 
from Russia. * * * It is bad enough for us to have corruption in our midst, 
but it is worse if it is condoned and accepted as inevitable. The values of life 
which were clear to the founding fathers have become dim and fuzzy in outline.” 

9. It will enable the nonservice streamlined stores to pass on their economies 
to the consumer, yet still allows the consumer to deal with the higher-priced 
service store if he wants to pay for these services. 

As one columnist commented on the Supreme Court decision, “Here finally is 
a time that the tax-ridden, price-ridden, statute-ridden, regulation-ridden, con- 
formity-ridden consumer had finally been given his day in court and had won.” 

10. Every economist states emphatically that high artificial prices (and they 
further state that so-called fair-trade law increases prices 15 to 20 percent) 
make for inflation, cause less consumption, which means less production, which 
means less employment, lowers living standards and the creation of less national 
wealth. 

11. Gentlemen, it appears in a way contradictory to have you pass a law to 
control maximum prices to the consumer, which we all agree is a temporary 
measure to curb inflation and protect the consumer and as soon as we get OPS 
in action to give, through the passing of another law to give the manufacturers 
the right to increase prices. False and slanted propaganda has been in use for 
years to justify fair trade because we all know what in effect the passage of this 
law means. By the so-called fair-trade methods in the past, prices were 15 to 
25 percent higher in those territories where fair-trade laws obtained over the 
prices in the free and open territory. I ask leave to submit exhibits of compara- 
tive prices to prove this. 

So what we give by Government authority on the one hand, through OPS—-we 
will take away from the consumer with the other hand—House bills 4592, 4662, or 
6367. 

No amount of specious argument can convince us otherwise. 

12. The gentlemen of the opposition have created straw arguinents—boxgies. 
After the United States Supreme Court decision, disaster and chaos was fore- 
cast by their mouthpieces—price wars, predatory practices, elimination of the 
small dealer, labor was going to be injnred. One drug organization said 500,000 
stores would have to close at once. 

Well, nearly a year has passed and none of these falsely created illusions have 
come to pass, 

The Macy-Gimble fend broke out into the open and used the fair-trade decision 
as the gimmick for their publicity. If you wish the sound and studied opinion of 
the economists, I shall give it to you. 

Let’s examine a few of the strawmen created by our opponents : 

The old National Association of Retail Druggists used to issue buncombe: 
A. Injury to trade-mark of producer; B. Injury to the public; C. Injury to the 
small dealer—as reasons for “fair trade” laws. 

This organization and the American Fair Trade Association are as shifty as a 
cross-eyed Chinaman, over the years they have chameleonlike changed the color of 
their arguments. From 1911 to 1933 they defended fair trade as a trade-mark 
protection, They needed this fiction to entitle them in many cases to jurisdiction 
and a pretended show of damage (real or fancied) to justify injunctive relief, 
but here is what the Attorney General after a Federal Trade investigation 
said : 

“What was once a sincere defense of a property right by the trade-mark owner 
has become the pretext for the bludgeoning of one economic group for the benefit 
of another.” 

When only two manufacturers produced evidence of damage caused by price 
cutting the Federal Commissioner declared : 
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“The potential damages to consumers through price fixing is much greater than 
ony existing damage to producers through price cutting” and the Federal Trade 
Commission concluded, “It (trade-mark damage) was proved to be an elaborate 
fiction.” 

Then from 1936 to 1939 the expert witness representing the NARD asked for 
the passage of the bill, “to protect the ignorant and careless purchaser who in 
reality constitute a large part of the consuming public.” 

A man renowned for half a century for his comimon sense—a gentleman well 
known to you, then Congressman Barkley (now Vice President) replied to this 
brilliant( 7) quip of the expert with— 

“I think if I get fooled that is my misfortune and I don’t think the Congress 
will ever pass a law that will put intelligence in the people and keep them from 
being gulled by somebody who is slick enough to fool them.”—( Barkley. ) 

Now these same propagandists have changed their tactics—they no longer 
seek to protect the public whom they accused of being “ignorant and careless”— 
they now weep crocodile tears for “the little-business man’. 

Have any little-business men suffered in the free trade States of Missouri, 
Vermont, Texas, the District of Columbia—they’ve had free and open competition 
for 175 vears. 

The Miller-Tydings amendment passed in 1937 and we, in the United States, 
did very well from 1776 to 1937. 

Now we're all sympathetic to the problems of the little fellow, but shouldn't 
we think of all the little fellows in our 150,000,000 consumers? Should they be 
sacrificed to spare from hurt the little retailers whom they outnumber over 
10,000 to 1? 

But I deny serious injury to the little retailer by virtue of removal of Miller- 
Tydings amendment, 

Secretary-treasurer George A. Renaud, of the National Association of Purchas- 
ing Agents, stated: “This talk about injury to a competitor is the biggest hoax 
and hooey. Of course, competition should be injured; when they lose business, 
it jars them to doing something about it and that’s what makes our production 
and distribution methods the envy of the world.” 

But, let’s examine this injury to the little fellow’s argument a little further: 

(a) The small grocer didn’t fold when the supermarket came in. He served a 
purpose. Perhaps some of them changed their method and became more efficient 
through cooperative buying, advertising, and other savings like our Bell system 
of Louisiana. 

(b) The small gas station still competes alongside of the octopi—Standard, 
Shell, Texas, ete 

(c) The small tire stores and stations compete successfully with the big local 
factory branches of Goodyear, Firestone, Goodrich, etc. 

(d@) The small hardware store didn’t fold when Sears, Roebuck and Mont- 
gomery Ward came to town. 

(¢) The small farmer still competes with the large plantation or ranch. 

(f) These little fellows didn’t cry baby and run to the legislature for some 
discriminatory law or pressure statute. 

To them price fixing was the weapon of the lazy and inefficient competition and 
free enterprise the weapon of the ambitious, hard worker, and the efficient. 

The small merchant need have no fear. The little fellows have prospered in 
the past in open competition with the big fellow since the founding of our Re- 
public. He did it before any fair-trade law was ever conceived and he'll do it 
always. He is by no means without resources even in a pricé war. 

Penny for penny he can move faster than the manager of the big store. To 
most of his customers he can give greater conveniences in location and in faster 
service. He gets to know his customer well enough to give him credit. Tele- 
phone ordering and delivery holds his trade. On his side are most of the in- 
tangibles of the personal touch. The small store who says he can’t offer enough 
advantages to compete with the larger store is raising a serious question as to 
why he is in business at all. 

Little fellows? John Schwegmann, who 6 years ago went into business with 
his capital only his character, a willingness to work 18 hours a day, a seventh 
grade education and an obsession to serve the consumer—poor people among 
whom he has lived and traded. And with him two partners, young war veterans 
of about the same caliber, and the same ideas. 

These are in truth the little fellows who were opposed on this issue by the 
million-dollar industrialists who form the 400 of business aristocracy. 





STUDY OF MONOPOLY POWER 281 


LITTLE FELLOWS 


Where are the little-business men or ignorant consumers which our opponents 
refer to? 

Are they among the names on this brief—read them—the money bags of the 
Nation. 

Perhaps they are Calvert and Seagram-Hiram Walker, National, and Schen- 
ley—the monopoly or [ think it’s Mr. Celler who calls them ologopolyists—the 
billion-dollar whisky tycoons. Are these the little-business men who seek pro- 
tection’ Fair traders all of the first rank. 

Perhaps it’s the million-dollar drug chain in New Orleans which has its whole- 
sale warehouses, its 30-odd chain stores—all superdrug stores, where its tre- 
mendous volume gives them private brands of their own or fair trade items, so 
they catch the public going or coming. This million-dollar outfit is firmly en- 
trenched with the million-dollar manufacturer that they gave this chain the duty 
to check the retail prices of all drug sundries in Schwegmann stores under threats 
of more law suits—so we had the example of their idea of fair play of letting 
this giant police the operation of the true small-business man, Schwegmann. 

This chain outfit, which has both the wholesale and retail profit, yet passes 
none on to the consumer. That's their idea of fair trade. 

Or perhaps the little-business men are those other million-dollar liquor jobbers 
who (a) own distillery stock, operate rectifying establishments, (b) have branch 
jobbing establishments—many of them, and (¢) operate retail stores; so they get 
the profits at three Jevels—producing, distributing, retail and as fair traders 
they want high prices and profits at each of the levels which they retain in each 
instance for themselves passing none on to the consumer. 

These big shots are the strongest advocates of fair trade. Surely they can’t 
be the “little-business men or the consumers.” 

I've not given you names because I do not fight persons, but do fight false 
principles that some adopt for selfish guin and without regard to the consumer 
or the public good. If the committee or any other agency of the Government 
Wants hames and particulars I shall gladly furnish them. 

But let us for the sake of argument concede that some little fellows will be 
hurt; but for every 1 dealer hurt 100 little dealers will be benefited and don't 
torget the 150 million Cousumers—none of them are or will be hurt. 

As to the few who are hurt, they are the casualties in the battle for progress. 
They are the birth pains of a new and modern era. 

The automobiles put many things out of business—livery stables, blacksmiths, 
buggy manuiacturers, harness makers, wagons, buggy whips, etc. Oh, yes, there 
were those who wanted to legislate against the automobile. 

Labor saving inventions—harvesters, threshers, cotton-picking machines. 
Should we protect the jobs they take way at the expense of the economies these 
devices create. 

What change came over the sale of cigarettes when milady took to smoking 
and the manufacturers distributed through the lower overhead grocers and super- 
markets. 

It brought an end to Whalen, Schulte, United Cigar Stores, and made tobacco 
sales a side line, 

Airplanes, streamline trains of today make obsolete the transportation of 
yesterday. 

If the public prefers autos to buggies—television to radio to movies—drive-ins 
to uptown movies—supermarkets in the suburbs where parking is easy, rents are 
low, economies plantiful, and shopping a recreation and a pleasure. 

Let the publie have its free choice of selection as long as there is no injury 
of health, safety, morals, or general welfare of the public. 

And the archaic methods of the past are giving way to the modernity of 
today in merchandising too. It is becoming streamlined and it is not becoming 
to our legislatures, National or State, to set up road blocks to the demands of 
progress. : 

Now if Solari (New Orleans finest store) offers— 

(a) A store in the center of town, where traflic is heavy and rent high. 
(46) Telephone service. 

(c) Fast delivery service. 

(7) Air-conditioned store. 

(e) 30 to 60 day credit terms. 

(f) Experienced and trained clerk personnel. 

(9g) Larger fancy and frequent advertising. 
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Schwegmann goes out 8 miles from center—buys cheap land, erects a building. 
Low rent. Schwegmann has none of (b), (c), (d), (e), (f), and very little (g). 

Under the principles of fair trade, Solari can offer all the service induce- 
ments without penalty. 

Yet the cousumer who chooses to drive 8 miles to get his goods, waits on him- 
self, pays cash, delivers the goods and inspects them. He, the consumer, is 
denied the privileges of obtaining any of the economies which Schwegmann has 
made. Because two people whom he doesn’t know made a price contract, both 
of these stores must charge the same price or be subjected to law suit with 
penalties. 

Under fair-trade theory you may compete any way you choose in services— 
but you can’t compete in price. 

Yet they charge this to be of benefit to the little dealer. 

Imagine if you please two dealers in town—one on the main street with high 
rent, advertising, credit, prestige, delivery service department, and another little 
fellow on a side street in the neighborhood district and you the consumer want a 
television, or radio, or refrigerator. They must under the law be sold at the 
same high price. Who are you likely to buy it from? 


CONSUMER STANDING 


To the NARD he is the “ignorant and careless” public who must need NARD's 
protection at 40 percent or more markups when supermarkets can profitably serve 
him at 6 to 20 percent. 

To the liquor monopoly, he is (p. 2564, Concentration of Economie Power, Pt. 6, 
Public Resolution No, 113). 

Mr. Wachtel (president of Calvert—under oath)—‘“We look upon the con- 
sumer as belly potential, you see.” 

Mr. Berge (Assistant Attorney General—Department of Justice) (same as 
above, p. 2567)—“I understand your answer to be that that system (fair trade) 
would keep the unintelligent and inefficient in business” (liquor). 

Mr. Wachtel: “It would be an awful holocaust if we did it in all business.” 

I submit, gentlemen of the committee, that leaders of that stripe have no place 
before this committee, shaping your opinions. They should have no standing 
even in their own organization. 

They are ruthless and predatory. 

We who believe in the fatherhood of God and the brotherhood of man condemn 
such thinking and particularly such public statements made under oath. 

A few matters which deserve investigation 

I submit there are many things which weigh heavily against the consumer 
which should be investigated. He’s unorganized, inarticulate, apathetic, indif- 
ferent. He votes his people into oftice and then relies on them. 

Here are a few items: 

1. Distillers come to Schwegmann and others and say “we'll give you $38 off 
for 25 case orders provided you don’t cut the price below this figure—a figure far 
beyond Schwegmann’s normal profit. 

2. Two baby food companies refuse to sell him, but sell his competitors. The 
price on one of their items enables Schwegmann and others in his class to sell 
it at 35 cents, but he'll sell it to Schwegmann’s competitor, who sells it for 55 
cents. Schwegimann has to buy it froma jobber and can still sell it at his profit 
making markup at 35 cents. 

3. Any number of manufacturers refuse to put Schwegmann on the direct list, 
although Schwegmann is willing to buy more on a cash basis than the other 
competitors—all a part of the boycott policy. 

Some will use fictitious excuses such as “Yes, you have a large volume, but you 
only have two stores. You must have three to buy direct.” Others will say, 
“Yes, you have a volume, but you don’t have a warehouse separate from your 
stores.” 

It appears to me to be a part. of the conspiracy of producers—not to protect 
consumers, but to protect high prices and large profits and to injure the sincere 
honest account who wants to genuinely serve the consumer. 

Those are the offenders which the Sherman Act was intended to reach and 
does reach, but they want to find an avenue of escape through a new law abro- 
gating the Sherman policy. 

These selfish and predatory interests are never satisfied. When they were 
riding high, enjoying the fruits of this law which they had passed through 
chicanery—the drug group after forcing recalcitrants to their point of view by 





STUDY OF MONOPOLY POWER 283 


boycott, started a movement to bring pressure on their sources to deny them the 
right to sell anyone except bona fide retailers in the drug industry. This pro- 
gram was still in the making when Judge Douglas put an end to price fixing by 
force, coercion, and compulsion. 

The liquor boys were even bolder. They forced mandatory fair-trade acts 
through some States. They have even forced license limitation in some areas. 

Think of it, whilst this group established and enjoy the fruits of victories 
gained by our soldiers, whilst they safely stay home, they deny the returning 
soldier the right to enter the business unless the soldier pays them a juicy 
profit for the license. In Florida some enterprising people now deal in license 
sale, 

Just think of it, no young man reaching majority can enter the liquor busi- 
ness unless he pays tribute—regardless of his qualifications. 

Applied to all business—doctors, lawyers, Carpenters, the younger generation 
to whoo we held out this as a land of opportunity, he will soon find himself only 
having a right of peonage, All business and professions and work will be closed 
to him. 

Gentlemen, this is all related to the squeeze of the predators. 

The Schwegmann decision threw him out of the tent of free and open compe- 
tition, Now this economic camel seeks to stick his nose under the tent laps. Rap 
him on his nose—hard. 

Neutrality of the Government required in competitive economy 

The need of our consumers is for some Government agency to guide them inp 
determining quality and the correctness or falsehood or advertising claims. 

An an exainple: 

B aspirin advertises immensely. It’s the best in the world and they charge 
75 cents for 100—S aspirin advertises also in like degree but charges 9 cents 
for 100. 

The Reader's Digest appears and says that aspirin is aspirin and that they are 
all equally good. 

Now who is right? 

If Reader’s Digest is correct, we are suckers to pay 75 cents for what is offered 
under another name for 9 cents. 

What does our Government do? Nothing and perhaps they are right, because 
as long as both products comply with pure food and drug regulations it is not 
their business to inject themselves in a trade fight. 

If this is your logic, why then is it right to project the Government into another 
similar fight—the battle of competition between price and services. 

Some consumers want services with the product they buy—credit, conveniences, 
delivery, prestige, glamor. 

Other consumers want only product with the lowest price and without service. 

Is a government a just and fair government to permit a law to be passed that 
enables the same price to be fixed by all? 

Just a few loose ends in closing: 


Economics 

One of my Jacksonville customers told me once, “Gus, I'm glad I flunked in 
my study of economics when I went to school 20 years ago because all that I 
learned or could have learned don’t do me any good in economies as many 
practice them today.” 

Representative Patman before Representative McGuire committee 

Representative Patman in his appearance last week before Representative 
McGuire's committee (according to the press) condemned the loss-leader sale— 
the sale below cost—uas his prime reason for a return to the fixing of price by 
coercion and compulsion of the manufacturer. But my friends, this too is an 
illusory excuse. 

In my State of Louisiana, we have a 6-percent mark-up law and to the best of 
my knowledge it’s adhered to. None of my friends in the supermarket business 
use loss lenders or below cost advertising or selling to my knowledge. They 
merely pass their economies on to the consumer. These economies represent 
from 10 to 25 percent. Sound supermarket selling and loss-leader selling are 
different operations. 

If the opposition believes that loss-leader sale or below-cost selling is illegal 
or immoral, let each State determine that under its police power—so far, many 
of them have. Why bring the National Congress into local issues? Where are 
our protectors of States rights? This is a part of the police power of the various 
States, unless it involves an interstate conspiracy. 
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The Congressman spoke of the price wars which open competition would bring. 
What price wars? His State of Texas has denied the fair-traders recognition in 
the State of the Representative for 175 years, yet I who travel his State, have 
found none of the disastrous price wars which he says are here or are coming— 
and they don't even have a 4-to-6-percent mark-up law and | know of né State 
which has grown faster and more prosperous than Texas. 

This price-war baloney is some more of the effort of the opposition in their 
difficult search for reasons for a control. 

Sylvia Porter at the height of the Macy-Gimbel fight advanced this opinion 
for it. Vil quote the salient part of her editorial in reference and all the econo- 
mists and columnists agreed with her and it came to pass. Where is there a 
price war? 

I don’t want to muddy the issue as I believe that with revocation of the Miller- 
Tydings amendment which will then give full play to the Sherman Act and local 
State laws for those States who wish it, setting up laws requiring reasonable 
minimum mark-ups, everybody would be protected from sales below cost or even 
the minimum mark-up. 

Personally I see nothing wrong with a merchant selling below cost for purposes 
of inducing traffic into his store. Our public is intelligent. Our lady folk who 
do most of the buying are price- and quality-conscious. They are not the fools 
that the opposition would have you believe. Check your wife when you ge 
home tonight. She'll tell you the daily change in prices on eggs, butter, coffee, 
and what not. My frugal little wife knows it to a penny. 

Now if one merchant wants to spend $10,000 in newspaper advertising and 
another $1,000 on billboards and another $5,000 on streetcar or radio or tele- 
Vision or magazine advertising and some little fellow who hasn't these sums to 
ndvance on prospects only: may budget S300 on ads and give away in prices 
below cost $500 of merchandise. What's so all-fired wrong with that? He gets 
a return before spending the bulk of his outlay. 

The customer who goes to his store can buy the bargain and nothing else. 
Do vou insist that our women and men are so ignorant that they can’t distin- 
guish between wheat and chaff. I stand with the answer of Vice President 
Barkley in that similar situation. 

TI submit that we are not here to sponsor the methods or operations of one 
group and condemn another unless some extraordinary circumstances appear 
for the protection of the consumer. And believe me, my friends, these boys are 
not concerned for the consumers, 

They want more security and more profit for themselves (their little gang) 
at the expense of the consumer. They want their minimum 33-percent-plus 
profits and don’t like to slug it out with the streamline, hard-working estab- 
lishments Who can merchandise for 6 percent to 20 percent and do a good job 
out of it: so they organize and seek to pistol-whip you with votes to give them 
this subsidy. Wait until the avalanche of letters and telegrams come in. Wait 
until another promotional director of the Rowland Jones type takes hold. If 
you want to read the script in advance, read part 6 of your own 1939 congres 
sional hearings. It's a masterpiece. 


EXHIBITS AND REFERENCES 


May I be permitted to refer the committee to the following for information on 
the subject : 

(a) Judge Wehle of Florida’s legal opinion (attached) which studies fair 
trade economically. 

(b) Hearings before the temporary National BHconomic Committee, Seventy- 
sixth Congress, first session, pursuant to Public Resolution No, 113, Seventy 
fifth Congress, with particniar emphasis on part 6, the liquor industry and part s, 
problems of the consumer. 

More particularly to exhibit 525, page 3460, which describes the ruthless 
methods used by the sponsors of the Miller-Tydings amendment to force its 
passage, their use of boycott, insidious propaganda, falsehood—evidenced over 
their own signature, 

The body of the report will convince you also that there is very little, if any, 
relation between high price and quality. 

These hearings were exhaustive and from them came the recommendations 
which declared the so-called fair-trade doctrine as unsound. 

I have copies of these hearings, which I value highly otherwise I'd tender mine 
for your record. They are obtainable from the United States Government Prini- 
ing Office or the Library. 
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(c) The Federal Trade Commission reports and recommendation. 

(d) It used to be an argument of the fair traders that fair trade does not in- 
crease consumer prices, however, they have soft-pedaled this, but I have numbers 
ef comparative boards: (1) Refore and after; (2) prices in free States and 
across the fair-trade border; which prove that the fair traders have a pack of 
15 to 25 percent to make their living easier at Consumer expense. 

(e) Four thousand years of price fixing by Representative Gwynne, of New 
York, to illustrate its failure in every era. 

Mr. Rogers. We have as a witness Mr. Julius Westheimer, of Balti- 
more, Md. Mr. Westheimer, will you come forward? Will you state 
your hame and address, 


STATEMENT OF JULIUS M. WESTHEIMER, PRESIDENT OF JULIUS 
GUTMAN & CO., INC., BALTIMORE, MD. 


Mr. Westrurimer. My name is Julius Westheimer. My address is 
Julius Gutman & Co., Baltimore, Md. 

Mr. Rogers. Do you have a prepared statement, Mr. Westheimer ¢ 

Mr. Westurimer. Yes, sir. 1 will deviate from it occasionally, but 
in the main it is prepared, 

Mr. Rogers. As you deviate, we will put that in the record, also. 
You may proceed. 

Mr. Wesrueimer. I am president of Julius Gutman & Co., a store 
located at. Park Avenue and Lexington Street, Baltimore, Md. ‘The 
store I represent was founded by my grandfather three-quarters of a 
century ago at the same corner on which it stands today. It was 
founded then, and exists today, on a solid foundation of democratic 
storekeeping. We have no fancy frills, no thick carpets, no maze of 
offices or battery of secretaries, no luxurious extras nor extravagant 
service. 

We cater to people in the low- and middle-class income brackets, 
the people to whom every dollar is important and who would rather 
do with a bit less service if thereby they can save a little extra money. 

For 75 years our store has progressed on the principle that if you 
offer the right merchandise at the right time at the right price—and 
[ emphasize “right price’—your customers will remember you as the 
store where they could save, day in and day out, a few pennies, nickels, 
dimes, and quarters, which over the course of the years would accumu- 
late into substantial savings. 

We are considered, by modern standards, a small store. By the 
standards of my gr andfather’s time, we would probably be regarded 
as a large store, for we have grown and progressed along with our 
community; but by the standards of the community which we serve, 
and by the standards of the times in which we live, we are the smallest 
department store in downtown Baltimore. 

I consider it a privilege and an honor to appear before your sub- 
committee this morning. I welcome your invitation to project my 
views on a subject which strikes deep at the heart of our democratic 
way of life, and which also strikes deep at the pocketbook of every 
workingman and housewife in the country. This is the subject of 
whether we shall or shall not have in these United States of America 
certain laws which are monopolistic, unfair, uneconomical, undemo- 
cratic, and highly inflationary. 

These laws are popularly known as fair-trade laws. They are in 
truth anything but that. Can you gentlemen conceive of anything 





286 STUDY OF MONOPOLY POWER 


less fair than a law which compels a store to perform an act which 
it never agreed to do, either verbally or in writing—namely, to sell 
articles of merchandise at the manufacturer’s dictated price level, 
higher by far than the price which the store itself would establish for 
the merchandise ¢ 

I believe in free enterprise. I believe that if a store buys and pays 
for its goods the store itself should set the retail price for such goods. 
But certain well-organized groups do not believe in free enterprise. 
And they have proposed several laws which would destroy that demo- 
cratic principle, and which might very well pave the way for other 
monopolistic and inflationary legislation. 

They call these the fair-trade Jaws. That is a misnomer of the first 
magnitude. In reality, it is price-fixing laws, for that is what they 
are. 

May I take a moment out for a personal note. I am a graduate of 
Dartmouth College. This is the first time I have had the opportunity 
of appearing before the Congress of the United States or any of its 
committees. And as I stand before you, I am reminded of another 
graduate of Dartmouth College, far more gifted oratorically and 
infinitely more learned than myself, but who also pleaded a demo- 
cratic cause. For it was Daniel Webster who in the year 1818, 13 
vears ago, stood before another great branch of this Government, the 
Supreme Court of the United States, and spoke in behalf of Dart- 
mouth as follows: “It is, as [I have said, a small college, sir, and yet 
there are those of us who love it.” 

It is said of Chief Justice John Marshall that “the deep furrows of 
his cheek expanded with emotion and his eyes suffused with tears.” 
All of us who attended Dartmouth will remember that case as long 
as we live. 

And, gentlemen, as I stand before you this morning I say to you: I 
am the head of Julius Gutman & Co., a store in Baltimore, Md. It is, 
as I have said, a small store, yet there are those of us who love it, too, 
and the svstem of free enterprise which makes such a store possible. 

As I have already said, we believe in free enterprise, and we believe 
in competition which is the heart of the free-enterprise system. We 
realize that there are some retailers who prefer an economic system 
in which competition does not flourish—and_ price-fixing laws are 
surely one way of preventing such competition. But rather than shy 
away from competition, we welcome it, and in our store we pass on 
to our customers the savings of an efficient operation. And, gentle- 
men, we don’t see any reason why we should not be able to continue 
to do so. 

It is good business for us, and it is good for the pocketbook of Mrs. 
United States—whose pocketbook, incidentally, 1s pretty hard hit 
these days. Do we want more inflation or do we want less? Our 
enemies overseas are trusting that we will wreck ourselves by infla- 
tion, and the proposed legislation resurrecting compulsory price fix- 
ing would, of course, open the floodgates to new waves of inflation. 
’ T happened to read in this morning’s New York Times the lead 
article on the financial page, which is a statement by Mr. Roger L. 
Putnam, Administrator of the Economic Stabilization Agency, in 
which he pointed out in Chicago the fact that “If this country does 
not continue to hold a firm hold on its economy until it has passed 
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the peak of defense build-up, we won’t be able to have much of a de- 
fense program and we won't have much of an economy, either.” Mr. 
Putnam warned, so continued the New York Times dispatch, that 
“pressures for renewed inflation were not just on the way but were 
here right now and pushing hard against the bare years.” 

He continued that “inflation would weaken our economy to such 
an extent that we could not carry on our rearmament.” 

I wish to quote momentarily from a brief submitted by the T. Eaton 
Co., a Canadian department store chain which has just recently suc- 
cessfully opposed resale price maintenance in Canada. I am happy 
to note in the Canadian papers that by 111 votes to 27, the Commons 
in Ottawa last December gave final approval to a long debated pro- 
posal, sponsored by the Canadian Government, whereby manu fac- 
turers will be forbidden—I repeat, forbidden—to enforce any schedule 
of resale prices for their products. The Senate in Ottawa then gave 
its immediate approval and price fixing in Canada has now been 
abolished. 

I now quote from the Eaton Co. brief: 

The real problem in connection with resale price maintenance is very simple. 
Should retailers be allowed to operate in the most efficient way possible and pass 
the savings obtained by efficiency on to the consumer by lower prices? Or, 
should the prices be kept high in order to make retailing and manufacturing a 
more comfortable way of life by eliminating competitive prices which tend to 
keep prices low? In other words, do we believe in the principle of competition, 
or should competition be eliminated in order to allow inefficient operators to 
remain in the field of distribution? The consumer would be better off if compe- 
tition was allowed to have a free rein. 


You have before you four bills for consideration. Tam not a lawyer 


and therefore am not familiar with the technical “ins and outs” of each 
of these, but I do know this: That H. R. 4592, H. R. 4662, and HL. R. 
6367 would, if passed by the Congress, add millions upon millions of 
dollars each year to the American cost of living. 

These are the so-called fair-trade bills, the price-fixing bills, and 
they should never be allowed to become law. On the other hand, 
H. R. 4365 would repeal the Miller-Tydings amendment to the Sher- 
man Act entirely and this law, H. R. 4365, should be passed. 

IT have here in my hand a ean of baby powder. This is the large-size 
can, referred to as the 9-ounce size. This price is fixed by the manu- 
facturer at 49 cents a can. Because of the Supreme Court decision 
in the famous Schwegmann case last spring, we are able to sell this 
baby powder in our store at 44 cents, thereby saving the consumer 5 
cents per can. Under the first three laws I mentioned above, the 
proposed legislation which would put price fixing on the books, even 
as it affects nonsigners, we would not be permitted to sell this baby 
powder at 44 cents. 

We would be forced to sell the baby powder at 49 cents, and it would 
be the consumer, as usual, who would pay the bill. Yes: we would 
be forced to sell this baby powder at 49 cents, even though we never 
signed an agreement to do so. We never signed any agreement at all. 
We bought this baby powder and we paid for it. It 1s ours. But if 
these price-fixing bills are passed our hands would be tied. Believe it 
or not, someone else would be telling us what to sell our baby powder 
for. Isthere anything fair about that, gentlemen ‘ 
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And multiply, if you will, this can of baby powder by all the basic 
cost-of-living necessities the American family needs which would 
similarly be raised in price. Think of the tooth paste, the razor blades, 
the shirts, the watches, the hosiery, the toys and dolls, the electric: al 
appliances, and so on, ad infinitum, and you can figure out without the 
aid of an electric calculator the staggering increase in the cost of living. 
Is it not high enough already ¢ 

We know and you know that many organizations, principally the 
organizations that speak for the retail druggists and the retail jewelers 
and others, behind the mask of protecting the retail druggists and 
the retail jewelers, have deluged Members of Congress with letters, 
telegrams, telephone calls, and ever vy conceivable method of communi- 

cation except carrier pigeon, beseeching your support of these price- 

fixing bills. These organizations seem to have been financed by un- 
limited profit margins and have bulging treasuries. They welcome 
high prices and suppress keen competition; and, as usual, the customer 
pays the bill. 

It should be emphasized that the most powerful support of these 
price-fixing bills comes from one or two high-pressure organizations 
of ret: ailers, particularly in the drug tr ade, not from the manufac- 
turers. Many manufacturers.are lukewarm toward price-fixing laws, 
and large numbers of retailers are indifferent. 

But, ‘gentlemen, 1 believe I speak the sentiments of a large ma- 
jority of the 150,000,000 people who have no high-pressure organi- 
zations, no treasury, no well-paid spokesmen. ‘They are the consumers 
of America, the housewives, the breadwinners, the workingmen, the 
old, the sick, the poor, the people living on pensions and fixed in- 
comes. They are the people who look to you, the Congress of the 
United States, for protection of their pocketbook. And, gentlemen, if 
vou will permit the free, unshackled forces of supply and demand to 
operate, their pocketbooks will be protected. 

Just to make sure how the rank and file of the people feel about 
price-fixing laws, I placed some blank sheets of paper on a counter 
In my store last week. These sheets which I have in my hand are 
headed “I am opposed to price-fixing fair-trade laws which keep 
prices high. I favor low, competitive prices.” Gentlemen, these sheets 
filled up with signatures as if by magic. 

In only 10 days’ time, since last Saturday a week ago, here is the 
pile of signed papers. We counted these names yesterday before I 
left the store. On these sheets in 10 days’ time are 2.299 names. I 
will be glad to submit these for the record if it is so desired. Or I will 
take them back with me if desired. Here they are, bona fide names 
and addresses, every one of them sub ject to complete investigation, 
names and street addresses. The'city in all cases is Baltimore, Md., 
although that does not appear on the sheets, 

Mr. Rogers. Would you not naturally suppose that at any time 
that you say to a person, as you say in this petition, “I am opposed 
to price fixing fair-trade laws which keep prices high. I favor low, 
competitive prices.” is that not just like saying “I am in favor of 
buying err cheaper, as chefp as I can get, without having to 
pay more for it” 4 
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Would anybody disagree with that if they were asked to sign one 
or two petitions with that statement, “are you in favor of getting 
something lower, or are you in favor of getting something higher” ¢ 
Would not everybody who has to purchase sign the one that will save 
on their own pocketbook ¢ 

Mr. WesrHemer. Practically everybody: ves, sir. That is the 
point that Iam trying to make. 

Mr. Rocrrs. As it 1s worded, that is what it amounted to, “Do you 
want to pay as high as you can for it or as low as you can for it? 
Everybody natur: ally wants to buy it as cheap as possible. 

Mr. Wesrueimer. Yes, sir. [am very happy that vou see and 
agree with me on the universality of this thought, and that is one 
of the main points which I am trying to make. 

Mr. Rocers. That is just human nature. 

Mr. Westnuemer. Yes, sir; it certainly is. That is what we are 
trving to fight to protect. 

Mr. Goupsteixn. Mr. Westheimer, I think it might be appropriate 
at this point to put into the record a survey which you submitted to 
the subcommittee which was made by a public-opinion research organ- 
ization. Ordo you prefer to put it in later? 

Mr. Wesrueimer. IT will put it in at any time or place that the sub- 
committee desires, It is coming up a little later. 

Mr. Goupsterx. Then we will save it for later. 

Mr. WestieiMer. Some of the typical comments of customers who 
took the initiative in speaking to employees of our store about this 
subject ran like this: “Sure, [I like low prices. Everybody wants low 
prices these days.” “I'd be happy to sign: anything you can do to 
keep prices low, I'm in favor of.” 

Time does not permit me to quote any more of these remarks, but 
it can be summarized by saving everybody likes low prices, and if 
any organization brings a poll or survey in here showing that they 
do not I respectfully suggest that you examine carefully the basis 
on which it was taken. 

This is not a formal petition. T got this thing up on short notice. 
But. gentlemen, if the entire purchasing public were exposed to a 
petition of this sort, the signatures would stretch from here to Gary, 
Ind.; and, parenthetically, that might be a good place for the petition 
to reach, for Gary is the headquarters of the American Fair Trade 
Council, and they should read it. 

T have here a pack of cigarettes. Contrary to the baby power, 
cigarettes are not price-fixed. IT paid 20 cents for this pack, including 
taxes. Gentlemen, stop for a moment and think what you might have 
to pay for cigarettes—and food, which I will get to in a minute—if 
the cigarette manufacturers and distributors thought it necessary to 
establish minimum resale prices for them. 

You might pay 30 cents a pack or 40 cents, maybe 75 cents or even 
» dollar. Evidently the great cigarette companies are not concerned 
about statutory price fixing, and it is a good thing they are not. And 
can anyone charge that their growth has been hindered or paralyzed 
by free competition? T believe no one would dare make such a charge. 

This is a can of Campbell’s soup. It sells for 14 cents. This is a 
can of Heinz’ baked beans, 13 cents. This is a package of Kellogg's 
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corn flakes, 16 cents. This is Pet milk, 8 cents. This is Del Monte 
corn, 12 cents; and to finish your meal this is Lipton’s tea, 13 cents. 

Consider, if you will, the freightening, horrifying prospect of food 
ever being placed under price-fixing laws. This food here, total 76 
cents, might cost $1.76 or $2.76 or even more. How far would the 
food budgets of your wives or my wife stretch in that case ¢ 

I merely introduce food to show you that the great food producers 
and distributors have never felt it necessary to resort artificially to 
keeping the retail prices of their products high and also to show you 
what a damaging body blow would be dealth our economy if food ever 
came under price-fixing laws, as it might do under three of the four 
bills that are before you. 

People are eating more and better today than they have ever eaten, 
and we are not talking about the question of whether food prices or 
any other prices have risen more or less during the past decade. If, 
as some have stated, the prices of drugs and sundries have risen frac- 
tionally less than food, for example, their margins must have been 
higher to start with. This is not a matter of price indexes, this is 
a matter of price freedom, and it should not be disguised under any 
other name. 

Therefore, I say this to you: If food prices were fixed, food prices 
would be higher. It follows that all fixed prices are higher than 
free prices. Here is proof from our own store. We sell the 63-cent 
tube of Colgate toothpaste for 51 cents, 49-cent can of Johnson baby 
powder for 44 cents, 28-cent box of Kleenex for 23 cents, $77.50 Com- 
munity silver-plate set for $49.50, $39.95 GE electric mixer for $29.95, 
$1.65 Belle Sharmeer nylons for $1.39, $100 Benrus Elegance watch 
for $75, $29.95 Dulane Fryryte for $19.95, $3.75 Curity diapers for 
$2.99, 

And, to cure all of our various price-fixing headaches, we sell the 
59-cent bottle of Bayer’s aspirin for 49 cents. 

And, gentlemen, this is not a question of so-called loss-leader sell- 
ing, an emotional plea used by the so-called fair traders. We do not 
sell these items at a loss. We do not advertise these items and then 
switch our customers to something else. We do not even have private 
brands of our own to switch them to. 

Would it interest you to know that our profit margin on many of 
these items, at the low prices referred to above, is greater than on many 
of our non-price-fixed merchandise? And would it also interest 
you to know that we display and sell much of this merchandise 
right at our front doors, not bothering particularly whether the cus- 
tomer buys only that merchandise and then walks right out? Both 
of the above statements are true. It is store policy, as I explained 
before, to save our customers money right down the line, and there- 
fore I submit that the loss-leader argument, about which you are 
bound to hear a lot, falls flat on its face under examination. 

Moreover, there is another point that should be mentioned in con- 
nection with the false issue of loss-leader selling. We could not sell 
these items at a loss even if we wanted to; Maryland, like many of the 
other States, has a law which prohibits sales at less than cost. 

I have in my hand a survey which I did not have here in time to 
have incorporated in the mimeographed sheets of the record, but I 
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want every word of it entered in the record. The reason it is late is 
that it was just completed the day before yesterday. 

Mr. Rocers. You will leave it with us? 

Mr. Westuerer. Yes, sir. I brought 50 copies of it with me. 

Mr. Rogers. Do you want to summarize it now / 

Mr. Westrueter. Yes, sir; I will do it briefly. 

(Document referred to above follows :) 

BuRKE, LANDSBERG & GERBER, 
February 19, 1982. 
Mr. Jutivus M,. WESTHEIMER, 
President, Julius Gutman & Co., 
Baltimore, Md. 

Dear Mr. WESTHEIMER: As requested by you, we are herewith transmitting 
the results of a survey of public opinion regarding the resale price maintenance 
laws. This study was conducted in accordance with established research prac- 
tices. The telephone numbers called were selected in accordance with strict 
random procedures, and the interviewers were not informed of the purpose 
or sponsor of the study. We therefore believe that the results represent a valid 
expression of opinion of the population sampled on the question asked and within 
the indicated limits of sampling error. 

In answer to your request that our letter of transmittal set forth our quali- 
fications, we are pleased to inform you that we maintain the only research 
organization of its kind in Baltimore and have done opinion and marketing re- 
search for numerous large business organizations—manufacturing, distributive, 
and service. Among our recent clients are two of the largest beverage distribut- 
ors in Baltimore, four large department stores, several advertising agencies 
including the two largest, a leading bank, a lending dairy, and the national firm 
of Merrill Lynch, Pierce, Fenner & Beane. We have also conducted surveys 
on behalf of the cheese industry of Switzerland, the Glenn L. Martin Co., the 
Black & Decker Co., and the Sherwood Oil Co. We are research consultants to 
radio station WITH in Baltimore and for Metropolitan Research, an organization 
devoted to real-estate research. It is understood, of course, that these names 
bear no relation whatever to the contents contained herein. 

Very sincerely yours, 
Burke, LANpsserG & GERBER, 
Epwin J. Gross, 
Director of Research. 


A Survey or Puriic OPINION ON THE RESALE PRICE MAINTENANCE LAWS 
PURPOSE AND METHOD 


The purpose of this study is to obtain a cross section of public opinion in 
Baltimore on the question of whether or not stores should have the right to charge 
lower prices than those set by the manufacturer. 

The questionnaires used in this study appear as appendix A and appendix B 
To eliminate bias due to wording of the question, two versions were used to re- 
verse the order of choice in alternate interviews: “Do you think stores should 
have to charge at least the price set by the manufacturer, or do you think they 
should have the right to charge less if they want to?’ and “Do you think stores 
should have the right to charge less if they want to, or do you think they should 
have to charge at least the price set by the manufacturer?” 

The results contained herein were obtained by telephone interviews, with 
telephone numbers randomly selected from the Baltimore telephone directory 
(city and suburban); 600 interviews were completed among approximately 
equal numbers of men and women (318 women, 281 men). 

Approximately two-thirds of Baltimore homes have telephones, and are there 
fore represented in this survey. It is not likely that inclusion of the remaining 
third of the homes would have appreciable altered the result, except that a higher 
proportion of “no opinion” answers would probably have been obtained. This 
is because the pontelephone homes are generally of a lower economic and edu- 
cational status, and these usually provide a high proportion of “don't know” in 
iny opinion study. 
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RESULTS 


The following table shows the replies of the 600 respondents : 


Number of 
replies 


Percent 


Store should have right to charge less.___. 

Store should have to charge manufacturer's price 

Nov opinion 

Qualified answer (could not be p laced in above grouys) 
Refused to be interviewed _- 


ee Re se a j 100. 0 


Thus, of the 501 respondents who expressed an opinion, 75.2 percent believed 
that stores should have the right to charge less than the price set by the manu 
facturer if they want to, while 24.8 percent believed stores should charge the 
price set by the manufacturer. 

There are no significant differences between men and women who expressed 
an opinion, but a higher proportion of women expressed no opinion. 

As in all surveys of this kind, there is a margin of error due to the fact that 
a sample was used rather than a complete enumeration of the population. It is 
customary in dealing with samples to express the range of error within which 
the answer would fall in 19 chances out of 20, this standard being accepted by 
statisticians as reasonably certain for most practical purposes. In this study, 
the reasonably certain figure lies within 3.86 percent of the results shown, so 
that we may assume that of those respondents expressing an epinion, 21 to 29 
percent favor the manufacturer's right to set the price, while 71 to 79 percent 
favor the retailer's right to sell for less. 


APPENDIX A 


‘Good afternoon, Im conducting a public-opinion survey. 

“As you may know, in some States stores cannot sell an item for less than the 
price set by the manufacturer. 

“T would like your opinion on this. 

“Do you think stores should have to charge at least the price set by the manu 
facturer, or do you think they should have the right to charge less if they 
want to?’ 

APPENDIX B 


‘Good afternoon, [im conducting a public-opinion survey. 

“As you may know, in some States stores cannot sell an item for less than the 
price set by the manufacturer, 

“T would like your opinion on this. 

“Do you think stores should have the right to charge less if they want to, or 
do you think they should have to charge at least the price set by the 
manufacturer?” 

Mr. WestHemer. This survey was taken by the marketing depart- 
ment of Burke, Landsberg & Gerber, accountants and auditors, Balti- 
more, Md. Their letter of transmittal reads: 


Dear Mr. WESTHEIMER: As requested by you, we are herewith transmitting the 
results of a survey of public opinions regarding the resale-price maintenance 
laws, This study was conducted in accordance with established research prac 
tices. The telephone numbers called were selected in accordance with strict 
random procedures, and the interviewers were not informed of the purpose or 
sponsor of the study. We therefore believe that the results represent a valid 
expression of opinion of the population sampled on the question asked and 
within the indicated limits of sampling error. 

In answer to your request that our letter of transmittal set forth our quali- 
fications, we are pleased to inform you that we maintain the only research 
organization of its kind in Baltimore and have done opinion and marketing 
research for numerous large-business organizations—manufacturing, distrib 
utive, and service. Among our recent clients are two of the largest beverage 
distributors in Baltimore, four large department stores, several advertising 
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agencies including the two largest, a leading bank, a leading dairy, and the 
national firm of Merrill Lynch, Pierce, Fenner & Beane. We hive also con- 
ducted surveys on behalf of the cheese industry of Switzerland, the Glenn L. 
Martin Co., the Black & Decker Co., and the Sherwood Oil Co. We are research 
consultants to radio station WITH in Baltimore and for Metropolitan Research, 
an organization devoted to real-estate research. It is understood, of course, that 
these names bear no relation whatever to the contents contained herein. 

The survey of public opinion is contained in these several pages. 
The purpose of the study was to obtain a cross section of public opin- 
ion in Baltimore on the question of whether the stores should have the 
right to charge higher prices than those set by the manufacturer. 

To save time T will not read how the questions were phrased and how 
it was done. It is all stated in here. They were stated in two dif- 
ferent ways so there could be absolutely no question of suggestive 
answering. The results were obtained by telephone interviews with 
telephone numbers randomly suggested from the Baltimore directory ; 
600 Interviews were completed; approximately two-thirds of Balti- 
more homes have telephones, and are therefore represented in the 
survey. It is not likely that inclusion of the remainder of the homes 
would have appreciably altered the result, except that a higher pro- 
portion of “no opinion” answers would probably have been received. 

Here are the results of the survey: The following table shows the 
replies of the 600 respondents: 377 people thought that stores should 
have the right to charge less if they wanted to; that is 62.8 percent of 
the persons questioned ; 124 persons thought that the store should have 
to charge the manufacturer's price, that is 20.6 percent; 93 persons 
had no opinion—1)5.5 percent. Four persons gave a qualified answer 
and could not be placed in the above group, and that represents seven- 
tenths of L percent: two persons refused to be interviewed, or three- 
tenths of 1 percent. 

Now, I would like to emphasize this point: Of the 510 respondents 
who expressed an opinion, 75.2 percent believed that stores should have 
the right to charge less than the price set by the manufacturer if they 
want to, while 24.8 percent believed stores should charge the price set 
by the manufacturer. 

As in all surveys of this kind there is a margin of error due to the 
fact that a sample was used rather than a complete enumeration of the 
population; that would have meant calling a million people. It is 
customary in dealing with samples to express the range of error within 
which the answer would fall in 19 chances out of 20, this standard 
being accepted by statisticians as reasonably certain for most practical 
purposes. 

In this study the reasonably certain figure lies within 3.86 percent 
of the results shown, so that we may assume that of those respondents 
expressing an opinion 21 to 29 percent favor the manufacturers’ right 
to set the price, while 71 to 79 percent favor the retailers’ right to sell 
for less, 

I would like to add that the accounting firm which conducted this 
survey does not do work for us in a regular way, and within the limit 
of my knowledge of the store, which goes back 10 or 15 vears, has 
never done work for us. This is not our accounting firm. 

In conclusion, I would like to say—I have already said enough, I 
believe, to show the reasoning that has led our company as a retail 
store now in its third generation of doing business in Baltimore, to 
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feel that the basic question before your committee boils down to this: 
What shall it be, fair prices for the many million people who make up 
the American public, or the misnamed “fair-trade” laws for the benefit 
of a relative handful of people who want a statutory system of price 
fixing’ Thank you very much. I appreciate the honor of appearing 
before you gentlemen. 

Mr. Rocers. How large is your store ? 

Mr. WestHermer. We area privately held company. Therefore we 
never release our actual-volume figures. We fall in the National Re- 
tail Dry Goods Association’s classification group of stores doing 
between $2 and $5 million annually. 

Mr. Rogers. How many employees do you have in that store? 

Mr. WesrHermenr. I believe we average between 275 and 325. 

Mr. Rocers. Are there any unions within the store # 

Mr. WestHermer. No, sir. 

Mr. Rogers. What is the nature of the business that you conduct ? 

Mr. Westuetmer. We conduct a popular-price department store. 

Mr. Rogers. Are you classified as one that is in the cut-rate business ? 

Mr. Wesrnetmer. We have never used that expression in our own 
advertising, with rare exceptions that happened to slip by and we are 
not generally referred to as a cut-rate store; but we are considered 
a highly promotional store, I will put it that way. 

Mr. Rocexs. Did you ever conduct a survey among your competitors 
to ascertain as to whether or not vou were qualified as a cut-rate store ¢ 

Mr. Westuetmer. No, sir. 

Mr. Rogers. You have a list on page 6, starting with “63 cents 
Colgate toothpaste” down to “51 cents.” All of those are fair-trade 
items, or are they ¢ 

Mr. Westirimer. In my opinion all of these items are fair-trade 
items. 

Mr. Rocrrs. Does your purchasing department have any difficulty 
in purchasing from these manufacturers all of these items from time 
to time ¢ 

Mr. Wesrurimer. Yes, sir. 

Mr. Rogers. What difficulty did you run into?! 

Mr. Westuetmmer. A number of these and other manufacturers are 
reluctant to sell us if we do not agree to uphold their resale main- 
tained price. In many cases we have had to procure this merchan- 
dise from distributors in order to secure it at all. 

Mr. Rogers. Are you also able to have enough of this merchandise 
on the shelf to meet the demands of the public ? 

Mr. Westurimmer. Generally speaking; yes. 

Mr. Rogers. When you say that you have purchased from distrib- 
utors, that is wholesalers and others rather than the manufacturers / 

Mr. Wesruemer. Yes, sir; for example, in the drug trade alone 
I would venture to say that we can procure this type of merchandise 
from hundreds of distributors and jobbers on the eastern seaboard 
alone. 

Mr. Rocers. For the purposes of the record, when you say the type 
of merchandise, will you state it for the record / 

Mr. Westueimmer. The drugs, specifically baby powder. Not the 
corn flakes because we are not in the food business. 
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Mr. Rogers. You testified on page 3 that this was price fixed by 
the manufacturer at 49 cents a can, and that you were now selling 
it at 44. 

Mr. Wesrueimer. Yes, sir. 

Mr. Rogers. Prior to the Supreme Court decision were you offering 
that merchandise at 44 cents rather than 49 cents ¢ 

Mr. Wesrueimer. No, sir; we were not allowed to. 

Mr. Rogers. Did you, prior to the time of the Supreme Court deei- 
sion, offer the items on page 6 at a lower price ¢ 

Mr. Wesrueimer. No, sir. 

Mr. Rogers. In other words, as long as the law was in force and 
effect, you maintained the fair-trade price that the manufacturer 
asked you to, is that right ¢ 

Mr. WesTHEIMER. Yes, sir. 

Mr. Rocers. It was only after the Supreme Court decision that you 
made this reduction ¢ 

Mr. Westnuermer. Yes, sir. 

Mr. Rogers. It was some time last spring or early summer? 

Mr. Wesrurimer. Yes. It was late spring or early summer. I for- 
get the exact month. Iam sure Mr. Schwegmann knows. 

Mr. Rocers. Have you had any figures to show what your volume 
has been since the Supreme Court decision ¢ 

Mr. Westuermer. It has increased materially. 

Mr. Rogers. What about your profit during that period of time? 

Mr. WesrHeimer. That has decreased. 

Mr. Rogers. Has it decreased to the point that it may raise a ques- 
tion as to whether or not you would be able to continue selling these 
articles at that reduced price ? 

Mr. Wesruermer. No, sir. 

Mr. Rogers. We had some testimony here to the effect that this ques- 
tion of merchandising was a question of everybody being able to buy 
at about the same price and, in turn, being able to sell at about the same 
price. So that in turn it was only a question of personnel, ability to 
acquire the personnel and have them properly display it and wait upon 
the customers. That determined whether or not you made a profit or 
loss. Do you agree with that kind of a theory ¢ 

Mr. Westuermer. I do not completely understand the question, sir. 

Mr. Rogers The testimony was to the effect that the merchandising 
business was such that every person or every individual engaged in 
retailing, would be able to buy at about the same price and in turn he 
would be able to sell at about the same price. Those two factors being 
the things that control the most, then the question of the personnel, the 
hiring of the clerks, and their ability to satisfy the customer was the 
thing that determined whether or not a retailer made money or lost 
money. That was about what was said. And that that would be the 
situation if you had fair-trade legislation in full force. 

Mr. WestHermer. Different stores operate on different levels of effi- 
ciency. I believe that the personnel classification is only one small 
segment of the store’s operating expense. There are many other ex- 
penses that a store can reduce, too, in order to pass savings on to its 
customers. Occupancy, administration, publicity, buying expenses. 
We try to keep all of them in line. 

Mr. Rocers. Did you ever make a survey in your own territory as to 
location, operation, and what you pay your employess as contradis- 
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tinguished from what competitors pay their employees or charge as 
costs. 

Mr. Westrnermer. No, sir; we never made such a survey. 

Mr. Rogers. Do you know as a matter of fact what the comparison 
may be as to what you pay your employees and what those in com- 
parable businesses may pay theirs / 

Mr. Westiemer. I believe that all of the metropolitan downtown 
stores are on approximately the same wage level. 

Mr. Rogers. If in turn there should be an increase in the cost to your 
store for employees, if that should go up then you in turn would have 
to raise the price of your merchandise / 

Mr. Westueimer. Sir, in speaking of retail profits there are two 
things which must be clearly distinguished. One is the percent of 
mark- up which a store makes on a given item as e xpressed clearly by a 
percentage figure. The other isa dollar figure which is ascertained by 
multiplying the number of items you sell by the pennies or dollars 
worth of margin. For example, if I sell this can of baby powder at 
i cents as opposed to 49 cents, | am making less percentage of profit 
on this can of baby powder. But if I sell 10,000 cans of baby powder 
at 44 cents, as opposed to selling 500 cans at 49 cents, my dollar profit 
is satisfactory, although my percentage profit might have been 
reduced. 

You pay expenses in dollars, not in percentage signs. 

Mr. Rocers. Then if an individual is unable to do the volume that 
you do, do you feel that if he cannot attract them in his store to do your 
volume of business that his failure to make a profit is his hard luck 
and your good gain’ Isthat the way you look at it / 

Mr. Westheimer. I do not like to put it exactly that way. 

Mr. Rogers. That is what it amounts to, does it not, because if you 
induce, by advertising, people to come into your store for the pur- 
pose of saving money—and that is what they come there for because 
you have reduced the price and you are in competition with others— 
and you have a given amount of trade within the Baltimore area, the 
more that you get, the less the others are bound to get. Is that not 
true ¢ 

Mr. Wesruemer. But no one handed us that trade on a silver plat- 
ter. We grew because we worked. 

Mr. Rocers. But the point is this, you did grow because you offered 
these items at lower prices, as you have testified, and only a certain 
amount of these items are going to be sold in the Baltimore area 
Is that not true? Or would the fact that you have rodueed prices 
cause them to come in and buy more items 4 

Mr. WestHermer. That is a very interesting fact, one of the more 
fascinating aspects of retailing. As the promotional power behind 
an item increases, so do the sales increase. The total demand expands. 
I once thought, when I was young in the business, that by selling 10 
tubes of tooth paste to a customer on a given sale day that that was 
not particularly good business because you would not see her again 
for a month, and what is more, you have sold them to her at a lower- 
profit margin than you might on a regular day. One of my superi- 
ors explained to me, and it certainly ltas worked out to be true, that 
the more a customer buys, the more she uses. 

The very fact that you have a pack of cigarettes in your pocket 
might lead you to smoke one, whereas if you did not have them at all, 
you might not even think of smoking a cigarette. 
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Mr. Rogers. That is why I am always smoking counsel's cigarettes. 

Mr. Wesrnermer. I do not smoke at all, and when I went to buy 
this pack in the drug store I felt very peculiar because I gave it up 10 
years ago. I did not even know what brand to ask for. 

Mr. Rocrrs. Do you feel that the retail trade is in a competitive 
situation and will so continue if we do not have these fair-trade laws ¢ 
You have testified that retailing is a competitive situation and that 
any attempt to set prices results in higher prices to the customers ¢ 

Mr. Wesruetmer. Yes, sir. 

Mr. Rocers. With the result that you feel that free competition 
is the only method that should continue; that it is the proper method 
of doing business. With that thought have you ever visualized what 
may happen in the future if your group and a few others who follow 
your method of doing business should more or less get a monopoly 
on the situaton’ Haive you ever visualized that as anything in the 
future? Or do you think that is possible ¢ 

Mr. Wesrurtmer. Does free competition ever lead to monopoly ¢ 

Mr. Rogers. I do not know. We do know that during the twenties a 
large number of the national retail chains went to manufacturers and 
said: “You sell direct to us and you will not have the question of 
finding any outlet for your goods because we have them. We will give 
you a price that will let you make money.” 

Within a short time after they had made these requests—and this 
was the only source of outlet that the manufacturer had, to this 
national retail chain—they then began to dictate to the manufacturer 
what they would pay him for his merchandise, with the result that he 
would either have to sell to the national chain or he did not sell. That 
is why I am asking whether or not it may lead eventually to a monop- 
oly in distribution. 

That particular manufacturer either had to sell at that price or not 
sell at all, or go back to his old method of doing business. If your 
store and others who continue and persist in the practices about which 
you have testified do, naturally you are going to cut down the other 
retailers in your area because, as you have testified, customers go to 
the place where they can get it most reasonably. 

Mr. Wesrurimer. Then why do they not meet our prices ! 

Mr. Rocers. If they did, is there not a possibility that they may 
not be able to make any profit at all? And if they do not make a 
profit they go out of business. When they go out of business if you 
and others engaged in operations of this type, you would soon have the 
field to yourselves, would you not ¢ 

Mr. WesrneiMer. Many of them did meet our prices last year, and 
nobody came close to going out of business. 

Mr. Rogers. I just ‘wondered whether or not you visualized that in 
the future that such a situation could arise. 

Mr. Westueimer. I cannot envision any of the retail giants in Balti- 
more, Md., going out of business because we happened to want to pass 
on certain savings to our customers. No, sir; 1] cannot envision it. 

Mr. Rogers. Now you are talking about the retail giants. Let us 
talk about these small retail druggists or hardware dealers who may 
be in that area. What happens to them if all the customers go down 
to your place and do their purchasing? They would be outof business, 
would they not ? 
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Mr. Westieimer. No, sir; I do not think they would go out of 
business. 

Mr. Rocers. You do not think that such an individual would go 
out of business if he did not make a profit ? 

Mr. Wrsruetmer. I do not believe that he would go out of business 
because we tend to sell certain items a little cheaper any more than we, 
as a department store, would go out of business when a drug store 
starts to carry such items as plants, waste baskets, books, toys, dolls, 
summer furniture, ash trays, paper drapes—— 

Mr. Rocers. We all know that drug stores handle everything from 
horseshoes to arranging for funerals. Some of them have gone into 
it that far. 

Mr. Westuermer. Yes, sir. 

Mr. Rogers. Then in turn the rest of them have had to branch out 
more or less to protect themselves. In other words, the drug stores 
as we used to know them are no longer drug stores but general de- 
partment stores. 

Mr. Wesruermer. Yes, sir, and that did not put us out of business. 
We fought it, we went along, It is one of the day-to-day problems 
that arises. It is not a matter of going out of business. It is a matter 
of meeting the challenge of competition on which this very country 
grew. If we had protected the Pony Express, where would the trans- 
continental railroads be? 

Mr. Rogers. We probably would have still had the Pony Express, 

Mr. Westnerer. Right. 

Mr. Rogers. You think that that is progress that we have to give 
way to, that competition is the only way that you can get progress? 

Mr. Westnermer. I favor competition; yes, sir. 

Mr. Gotpstrern. Mr. Westheimer, do you know whether or not it 
is true that some of the stores which cannot meet your price may be 
able to offer other things in lieu of price in terms of services? In other 
words, I take it from your statement that you have a rather bare store, 
withont lots of fancy plush carpeting and so forth, and without, I 
assume, a lot of individual service. 

Mr. Westuermer. Yes, sir. 

Mr. Gorpstrin. Do you find that others compete with you not only 
in terms of price but also in terms of service ? 

Mr. Westueimer. Yes, sir. We do not offer a number of the fancy 
services that the other stores do, namely expensive gift wrapping or 
‘apid delivery service, or charge accounts. That is true. 

Mr. Goupsrer. In terms of services, yesterday we had here as a 
witness Mr. Lazrus, the chairman of the board of Benrus Watch Co. 
I notice Benrus is one of the products that you list as being sold at a 
lower price. He indicated that in many cases the person who sells his 
product at a lower price, lower than the fair-trade price, does not 
know how to handle watches, does not service the watches, and they 
have to take care of the service. 

Can you tell us whether you have any watch service that takes care 
of the watches you sell at a reduced price? 

Mr. Westuermer. Yes. It so happens that we do. 

Mr. Gotpstr1N. In your statement you talked about cigarette prices, 
that if they were fair-traded they would go up to astronomical prices, 
and that food go up from 76 cents to $1.76. Would it not also be 
true that a manufacturer would not want to set his price at a point 
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where he would cut down his volume? If you raised Lipton tea 
from 13 to 63 cents, do you think a manufacturer would want to 
keep his price at that point if people could not afford it? 

Mr. Westurimer. No. He would not want to price his product out 
of the market. 

Mr. Govpstetn. Do you think the manufacturers who set the fair- 
trade prices to which you have referred feel that they will price their 
product out of the market or will keep it in the market / 

Mr. Westurimer. Would you repeat the question, sir? 

Mr. Gotosrern. Carrying the analogy further, do you think that 
the manufacturer who sets the price of Johnson’s Baby Powder at 49 
cents feels that that is the price at which his product will be generally 
accepted and generally sold, or one that will be too high for accept- 
ance ¢ 

Mr. Wesrnemer. A lot more of it would be sold if the price was 
free. 

Mr. Goupsreix. But in his judgment apparently that is the price 
at which he thinks that he can have a good volume and take care of 
all of his profit needs / 

Mr. Westriuetmer. Yes, sir. 

Mr. Gouvstrein. Is it not a fact that fair-trade prices, because they 
may be fixed, have a much greater lag in terms of the spiral of infla- 
tion than the price which ts so flexible that it can go up the next 
morning without any difficulty? There have been statistics presented 
to the subcommittee Which have indicated that there has been a lag in 
the price of fair-trade prices, in terms of their going up, as against 
the prices that are not fair traded. What I want to find out is whether 
you think that _ aps in terms of prices going up, when you have an 
upward trend, fair trade might keep prices lageing behind, rather 
than catching up. And conversely when prices go down, there might 
be a similar lag. 

Mr. Wesrnemer. I do not believe that the fact that an item is fair 
traded would make it any less vulnerable to inflation than a non-fair- 
traded item. 

Mr. Goupstrin. If we can accept the statisties which would indicate 
that fair traded prices have not gone up as fast as other items, can 
you give me any reason why although prices have not gone up yet 
the manufacturer, distributor, and retailer seem to be making their 
usual margin of profit ? 

Mr. Wesrurmer. I can suggest that they are too high already. 

Mr. Govpsrere. That would indicate to you that the original price 
was so high that they could take the new costs of overhead and ex- 
pense and “still continue their or iginal price. 

Mr. Wesrurmrr. And millions upon millions of dollars in adver- 
tising. The Benrus watch, that is fair traded at $100, shows a phe- 
nomenal markup all along the line. 

Mr. Gotpstein. In terms of the markup that you presently have 
on the items that you talked about and fisted. what percentage of 
markup are you on the average taking? 

Mr. Westruetmer. I cannot give you an exact figure for that. But 
maybe I can answer your question by saying this: In many, Many 
cases, day in day out, we sell large quantities of non-fair-traded items 
such as neckties, shirts, handkerchiefs, ladies’ slips, at a shorter mar- 
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gin of profit than we do on many of these fair-traded items, the prices 
of which we have recently reduced. 

For example, it is not unusual at all for us to pay 90 cents for a 
necktie and sell it for $1 on a promotion. That is not fair traded. 
That is not a loss leader. That involves Jess of a margin of profit, 
considerably, than, for example, would be involved in this can of baby 
powder. 

Mr. Goupstein. Is it fair to say then that your margins are on the 
average less for non-fair-traded items than the margins that you have 
at acut rate for the fair traded items. 

Mr. Westrueimer. Not over-all, but in many, many cases, yes. 

Mr. Goupsrerx. With reference to the chairman’s question about 
your sources of supply, I take it that it is correct to assume that there 
is some reluctance on the part of certain manufacturers to supply 
you! 

Mr. Wesrueimer. You can underline the word “certain” ahead of 
reluctance, 

Mr. Goupsrern. Does the manufacturer’s feeling about your selling 
his products at a lower than stipulated price take any other form 
than reluctance? If you do not want to mention any names, that is 
perfectly all right. 

Mr. Wesrueimer. Yes. It takes many other forms than reluctance, 
It takes the form of outright refusal to ship. 

Mr. Goipstrin. Has there ever been a time when you advertised an 
item below the fair-trade price when there was an attempt to buy 
out that item before it could go to your bona fide customers / 

Mr. Wesruermer. Yes. Some of our departments experienced 
phenomenal results last summer, but we noticed the same customers 
recurring over and over again. I noticed the familiarity of their 
faces as I stood at the counter and the word got back to me next day 
that that was being bought back by manufacturer’s representatives in 
many cases. I have a telegram here, and I would rather not read out 
the name of the manufacturer who sent it, and in addition IT would 
rather not read out the item. 

Mr. Goupsrern. Just describe it asa watch or whatever it is. 

Mr. Rogers. Or a fair-trade item. 

Mr. Wesrnemer. The telegram is addressed to Gutman and reads 
as follows: 

Must maintain price of $7.98 on our — or we will not ship you any more 
the future. Please acknowledge. 

Is that freedom of enterprise / 

Mr. Goupsreix. Along that line. when a manufacturer produces a 
trade-marked article and he advertises it widely at a particular price, 
does he not have an interest in the maintaining of the general price 
level all over the country on that particular product ? 

Mr. Westnemer. Yes; he has an interest in it. I do not say it is 
a valid interest, but he hasone. ~ , 

Mr. Goupsrer. That is what I am getting at. You do not think 
that interest is valid ¢ 

Mr. Westurimer. No: IT do not. 

Mr. Goupsterx. Then, if I understand your statement correctly, 
you take the position that once you have purchased the product, either 
from the distributor or the manufacturer, it is yours to deal with as 
you see fit / 
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Mr. Wesruemer. So much so that some manufacturers’ invoices 
even carry the sentence that reads, “The merchandise covered by this 
invoice is sold on the express condition that it becomes the property 
of the purchaser at the time it is accepted for shipment by a common 
carrier.” If a store cannot set the retail price on something that defi- 
nitely belongs to that store, I submit that that is bad, bad business for 
evervbody. 

Mr. Goupsrerx. Do you know of anybody who has gone out of 
business because of competition from your store ¢ 

Mr. Wesruerer. No, sir. 

Mr. Rocers. You state first of all that a manufacturer does have 
some interest in seeing that his product gets to the retailer and through 
the retailer to the consumer. You recognize that as a right at least 
that the manufacturer has. Do you not ¢ 

Mr. Wesrieiver. That the product gets to the consumer? 

Mr. Rogers. Yes. 

Mr. Wesrneimer. Yes, sir. 

Mr. Rocers. You can recognize that if he spends thousands of 
dollars in advertising his goods nationally, it is one of his methods 
of informing the customers that his goods are available under his 
trade-mark or brand. 

Mr. Wesrurimer. Yes, sir. 

Mr. Rocers. But you, on the other hand, state that the minute that 
he leaves the title with you and you purchase it, his interest should then 
end as to the merchandise and it then becomes your duty to do what 
you want to with it, either sell it at a price or give it away if you 
Want to. 

Mr. Wesrurimer. We couldn't if we did want to, because there are 
State laws which prohibit giving it away, sir. 

Mr. Rocers. We have testimony here that there are 32 States that 
prohibit selling merchandise below cost. 

Mr. Wesrueimer. Below a margin above cost, actually, sir. 

Mr. Rogers. Do you feel that that is good legislation or bad legisla- 
tion? Ordo you have an opinion on that ? 

Mr. Westieimer. On loss-leader legislation ? 

Mr. Rogers. I guess you would call it loss-leader legislation. 

Mr. Westueimer. IT have no particular opinion on it. I do agree 
with your original phrase, your original question which was directed 
to me before I] interrupted you, to the effect that once title passes to 
us for this merchandise, that it becomes our property to do virtually 
anything we want with it. 

Not give it away, not advertise it as bad merchandise. I would 
like to qualify it. Not do anything with it, but to do virtually any- 
thing with it within the accepted bounds of commerce and industry. 

Yes, L agree with that completely. , 

Mr. Rocers. Dont you think that a manufacturer who has ad- 
vertised a product nationally and spent his money, has some reason 
to see that he at least gets back his costs of advertising and that if he 
doesn’t maintain some kind of a system of getting it back, he may 
likely go out of business ¢ 

Mr. Wesruemer. Campbells’ soups probably spend millions of 
dollars annually advertising their product. They generally take the 
front color page of most every magazine, right opposite either the 
cartoons or the most popularly read page. 
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_ They spend millions advertising this soup. I don’t think anyone 
is passing the tin cup for the Campbell’s soup company. . 
Mr. Rogers. That is a food. Are there any fair trade items in 


food ¢ 

Mr. Westrueimer. Virtually none, in my opinion. I checked that 
and I found there were virtually none. Maybe one or two. But they 
don’t set a retail price. Campbell’s soup is all over the country. It 
hasn’t hurt them. 

And Del Monte, Pet, Liptons, Heinz, and Kellogg’s. They advertise 
their products beautifully. But they stimulate the demand and let 
the retailer sell it for the price which he feels qualified to set on it. 

Mr. Rogers. You feel that should be the case through all of the 
retail trade ¢ 

Mr. WesruHetmer. Yes, sir; I do, very strongly. 

Mr. Rogers. Have you anything else that you would like to tell 
us ¢ 

Mr. Wesruermer. No, sir. 

Mr. Goipsrern. Do you wish to submit in addition to your own 
statement these extracts from the brief of T. Eaton Co. ? 

Mr. Westuermer. Iam glad you reminded me of it. I almost forgot 


it. I would; yes. 

Mr. Rogers. Submit it to the reporter. 

Mr. Wesruetmer. I would like to submit into the record these 
extracts which were taken from a brief submitted by the T. Eaton 
Co., Canadian department store chain, opposing retail price mainte- 


nance. 
(The document referred to follows: ) 


Extracts TAKEN From A Brier Suspmitrrep py T. Eaton Co., CANADIAN DeEpakt- 
MENT SroreE CHAIN OpposinGc ResALeE Prick MAINTENANCE 


The Canadian Government has recently passed a law abolishing resale price 
maintenance. 

The most serious aspect of resale price maintenance is its effect on the con- 
sumer price. Retail prices in a free economy are finally established through 
the forces of supply and demand, where consumer preference is the major fac- 
tor, and by competition within the distributive trades. In those articles covered 
by resale price maintenance, the forces of supply and demand cease to be an 
effective factor in establishing the price, and the manufacturer establishes the 
price at what he thinks the market will bear. This is not nearly as true a test 
as where consumer preference and competition are the governing factors. 

The basic idea of price maintenance is to establish and maintain the price of an 
article in a way that will prevent it from finding its proper and true level. This 
metbod in most cases keeps the price higher than it would be if the price were 
allowed to find its own level in open competition. 

In those cases where there are many manufacturers of competing products, 
the controlled price cannot be raised too far above the market but, in those cases 
where competition between manufacturers is reduced or is nonexistent, which 
is the case in many products where they are only made by one or a closely knit 
group of manufacturers, competition ceases to be a factor and prices can be fixed 
at what the traffic will bear, and the consumer suffers by such higher prices. 

The cost of merchandise to the consumer is made up largely of— 

(a) the cost of production which includes the cost of raw materials and 
labor; and 

(b) The cost of distribution, which is mainly the cost of labor. In order 
for merchandise to reach the consumer at the lowest possible price, we Con- 
tend that there must be free competition at both of these levels. The cost 
of distribution of general merchandise, in most cases, runs from 25 percent 
up to as high as 50 percent of the consumer price. 
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Substantially reduces retail competition 

Where price-maintained lines are introduced, this reduces substantially and 
almost eliminates competition among retailers for the distributor’s share of the 
consumer price, and the consumer is forced to rely solely upon the efficiency of 
the manufacturing operation and the competition between manufacturers to 
keep prices at a reasonable level. Competition between the retailers for the 
distributor's share of consumer price can do just as much and more to reduce 
the final cost of the article to the consumer as efficiency and competition at the 
manufacturer's level. 

Retailing is a very complex trade, and there are many different types of retailers 
giving varying amounts and types of service to customers. For example— 

1. The store in which the customer picks out her own merchandise, pays cash 
for it at the wicket and carries it home, as in the modern marketeria. 

2. The limited-service-type store, where the customer picks out her own mer- 
chantise with some help from clerks, pays cash for it, and may have it delivered, 
us in some of the lower-priced basement stores. 

3. The full-type-service store, such as department stores with telephone-order 
service and delivery. 

4. The high-style and exclusive-type specialty shop, giving individual atten- 
tion and service. 

5h. The credit store, where merchandise may be purchased at the same price 
for long-term credit as for cash. 

The service performed by the retailer in each of these stores is different and 
varies in cost, and the consumer is entitled to expect to buy merchandise cheaper 
in this store offering the minimum type of service than in the store giving 
maximum service. 


Deprives consumer of retail savings 

Price maintenance prohibits the retailer from offering the consumer these 
savings. The retailer should be free to decide for himself what type of service 
to give and price his goods according to the cost of his operation. The retailer 
should also be able to decide for himself whether to operate his store in a high- 
rental location, where taxes are high, or whether to operate off the beaten path 
in a low-rental area, where taxes ere low, and to price his goods lower on 
this account in order to offer his customers some inducement to shop in the 
less-convenient location. 

On price-maintained lines the price is the same for all retailers, no matter 
what type of service and no matter where the store is located. To force all 
retailers to sell price-maintained articles at the same price is not in the best 
interest of customers or retailers. There is room in Canada for all types of 
retailers. To force such restrictions on two manufacturers of similar articles 
would be definitely against the best interest of the consumer. Is it any less serious 
to rule ont all competition between the retailers? To force manufacturers to 
do so would be to eliminate practically all competition. In price-maintaine?! lines 
competition is practically eliminated at the retail level, without retailers having 
any voice in the matter and in many cases against their better judgment. 

Retailing is not an exact science, and conditions are always chinging. The 
costs of distribution are high and, as wages continue to climb, the cost of dis- 
tribution, which is largely made up of wages, must climb higher. Fflicient 
retailers must continually seek new and more efficient ways of distribution, 
in order to bring merchandise to the customer at the lowest possible price. On 
price-controlled lines, the retailer gains little by reducing his cost of operation 
as he cannot pass these savings on to his customer, and thus attract more 
eustomers. All he can do to attempt to bring in more customers is to give 
additional services which is no answer to the consumer who wants to buy as 
cheaply as possible. 

In price-maintained goods, the manufacturer sets the retailer’s margin, al- 
though he cannot know what the retailer’s cost of operation is, and the manu- 
facturer exercises control over the retailer’s business in this way, although 
he has no financial interest in the retailer's business and assumes none of the 
risks of the retailer’s operation. 

Paraluzing effect on progress in retail trade 

If the price-maintenance idea continues to grow to the point where it covers 
the majority of articles on the market, it will have a paralyzing effect on 
progress in the retail trade. If the grocery field had been covered by price- 
Inaintenance agreements to the same extent as the electrical-appliance field is 
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today, the supermarket development could not have taken place. It is most 
important for retailers to seek out and introduce new techniques which wil! 
lower their costs, and thus enable them to give lower prices to the consumer. 
Any policy that stands in the way of progress in the important field of distribu- 
tion should be considered as objectionable on that account alone. 

The policy of price maintenance does away with the advantage, to retailers 
and customers alike, of large-volume orders. During the war, it was proven 
very conclusively that, where a manufacturer can keep his production line full 
at all times, he can produce more efficiently and at lower cost. Large-volume 
orders enable manufacturers, in many cases, to keep their plants busy during 
the off-season and to maintain full production. This saving, in many cases, 
is passed on to the retailer placing large-volume orders, This results in lower 
prices to the consuming public. Price tixing eliminates any advantage to the 
retailer in placing large-volume orders as he cannot pass this saving on to the 
customer, 

Price maintenance has given rise to other practices which are net in the in 
terest of the consumer. Many credit-type stores now sell articles at the same 
price for credit as for cash, 

Customers should gain from cash buying 

To sell for cash is the most efficient way for any retailer to sell goods, and 
if the customer wishes to buy for cash he should be encouraged to do so and 
obtain the benefit therefrom. In price-maintained merchandise the cash cus 
tomer is discriminated against as credit stores sell on 1S months’ terms at the 
sume price as for cash, and the retailer who wishes to sell these articles for cash 
at less than credit stores’ prices is prevented by price-maintenance agreements 
This is unfair to the cash customer, yet there is no way by which the retailer 
who wants to sell at less for cash can do so on price-miaintained lines. 

Another development arising out of price-maintained merchandise is the dis- 
count house, through which price-maintained merchandise can be purchased at 
a discount from the price-maintained list. This is another evidence that mark- 
ups on price-maintained merchandise are higher than necessary for efficient 
retail trade. At the same time as established retailers are prevented from seit 
ing below the price-maintained lines, supplies of the same articles are available 
to the public through these outlets of uncertain origin. Their business is made 
possible by the price-naintenance policy, and legitimate retailers are = dis- 
criminated against because they are not permitted to meet and undersell this 
type of competition which they would do in a normal competitive market. 

The real problem in connection with retail price maintenance is very simple. 
Should retailers be allowed to operate in the most efficient way possible and 
pass the savings obtained by efficiency on to the consumer by lower prices? Or, 
should the prices be kept high in order to make retailing and manufacturing 2 
more comfortable way of life by eliminating competitive prices which tend to 
keep prices low? In other words, do we believe in the principle of Competition, 
or should competition be eliminated in order to allow inefficient operators to 
remain in the field of distribution? The consumer would be better off if com 
petition was allowed to have a free rein. 

Restricting competition at consumer carpense 

This method reduces prices, sells more goods, enlarges the market, increases 
production and consumption, ‘To restrict competition is merely protecting one 
part of the economic system at the expense of the consumer and, in the long run, 
would not be in the interest of Canada, Price maintenance, in effect, subsidizes 
inefficient operators, both retail and preducer, at the expense of the consuming 
public. We suggest that, in this particular case, the benefits to the distributive 
trades and the manufacturers are far outweighed by the increase in price to 
the consumer. 

The function of both manufacturing and distribution is the supply of consume: 
needs. The consumer should be allowed a wide choice in the selection of articles 
made by manufacturers and also in the choice of services given by the retailes 
The consumer should be allowed to select freely, i. e., whether to buy at the ex 
pensive specialty store, or at the supermarket, at the big store with all its variety, 
or the small store with its personal service, between the local community store 
or the downtown store, 

All operate at different costs and all should be allowed to price their own goods 
according to their own costs of operation, Customers will in the long run adjust 
prices between the various stores according to their own preferences. The con 
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sumer should be the final judge. In price-maintained goods, the manufacturer 
sets the price and, in effect, says to the consumer, You can buy where you choose 
but the price is the same at all stores. 

To force all retailers to sell an article at the same price without regard to his 
cost is much the same as forcing all manufacturers of a product, e. g., refriger- 
ators, to sell all models at one price, i. e., the price of the de luxe refrigerator. 
It would be an injustice to the consumer to charge the same for a strip model, a 
standard model and a de luxe refrigerator. It is similarly an injustice to the 
consumers to force them to pay the same price for the services of the retailer 
whether he operates a self-service, standard service or de luxe service store. 

For the reasons herein set forth we, as a company, are opposed to retail price 
fixing by manufacturers and suppliers, as we believe that consumers should be 
able to purchase merchandise at the lowest possible price compatible with the 
service that they obtain from the retailer from whom they wish to buy. It 
tends to make retailing too static and resists, and may prevent, advances in re- 
tailing methods, which will bring new techniques and lower margins and hence 
lower prices to the Consumer. 

Mr. Goupsrerx. So Jong as the Canadian matter came up may I 
submit for the record the Canadian bill prohibiting resale price main- 
tenance; this bill was enacted in December 19517 

Mr. Rogers. Yes. 


(The proposed legislation follows :) 
Psoposep BILi 
AN ACT TO AMEND THE COMBINES INVESTIGATION ACT 


His Majesty, by and with the advice and consent of the Senate and House of 
Commons of Canada, enacts as follows: 

1. The Combines Investigation Act, chapter 26 of the Revised Statutes of 
Canada, is amended by adding thereto, immediately after section 37 thereof, the 
following section: 


“Dealer” de jine d 
STA (1) In this settion “dealer” means a person engaged in the business of 
manufacturing or supplying or selling any article or commodity. 


Resale price maintenance 
(2) No dealer shall directly or indirectly by agreement, threat, promise, or 
any other means whatsoever, require or induce or attempt to require or induce 
any other person to resell an article or commodity— 
(a@) at a price specified by the dealer or established by agreement ; 
(6) at a price not less than a minimum price specitied by the dealer or 
established by agreement; 
(c) ata mark-up specified by the dealer or established by agreement: or 
(7) at a mark-up not less than a minimum mark-up specified by the dealer 
or established by agreement ; 
whether such mark-up or minimum mark-up is expressed as a percentage or 
otherwise. 
Refusal to sell or supply goods 
(3) No dealer shall refuse to sell or supply an article or commodity to any 
other person for the reason that such other person 
(a) has refused to resell or to offer for resale the article or commodity 
(i) at a price specified by the dealer or established by agreement ; 
(ii) at a price not less than a minimum price specified by the dealer 
or established by agreement: 
(iii) at a mark-up specified by the dealer or established by agreement ; 
or 
(iv) at a mark-up not less than a minimum mark-up specified by the 
dealer or established by agreement; or 
(b) Has resold or offered to resell the article or commodity— 
(i) at a price less than a price or minimum price specified by the 
dealer or established by agreement: or 
(ii) at a mark-up less than a mark-up or minimum mark-up specified 
by the dealer or established by agreement. 


N5481 + 
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Penalty 

(4) Every person who violates subsection 2 or 3 is guilty of an indictal| 
offense and is liable on conviction to a penalty not exceeding $10,000 or to » 
years’ imprisonment, or if a corporation to a penalty not exceeding $25,000. 
Inquiry 

(5) The Commissioner has authority to institute and conduct an inquiry int 
all such matters with a view of determining whether this section has been or j 
being violated and to make a report thereon in writing to the Minister, and fo: 
such purposes the Commissioner has all the powers, authority, jurisdiction, and 
duties that are conferred upon him by this Act, including sections 16 and 17 
with respect to an inquiry as to whether a combine exists or is being formed. 

(6) A report of an inquiry under this section shall be dealt with in the sam: 
manner as a report of an inquiry or investigation under this act as to whether 
au combine exists or is being formed. 

2. The part of subsection 2 of section 39A of the said aet that precedes para 
graph (a) thereof is repealed and the following substituted therefor : 

(2) Ina prosecution under section 32 or 37A of this act or undér section 
498 or 498A of the Criminal Code: 


Mr. Rogers. Our next witness is Mr. John Schwegmann, Jr. 


STATEMENT OF JOHN SCHWEGMANN, JR., SUPERMARKET 
OPERATOR, NEW ORLEANS, LA. 


Mr. ScuweGMann. My name is John Schwegmann, Jr., New Or 
leans, La. I wish to comment regarding free trade versus fair trade. 
lam supporting H. R. 4365; Lam against H. R. 4592, 4662, and 6367. 

Thank you for the opportunity of appearing before the subcommit 
tee on the study of monopoly power. Yue invitation is a practical 
example of democracy in action. The privilege of describing my hon 
est convictions gives mea feeling of heartfelt gratitude for my rights 
and freedom as a citizen of the United States. 

While I enjoy the freedom to form and express my opinions, I will 
not forget that others share this American heritage with me. It is 
not my intention to cast any reflections on the integrity or ability of 
any Member of Congress, or others interested, by my remarks. In 
the words of Mr. Winston Churchill, I was not appointed my cus 
tomers’ first fighter to preside over the liquidation of the free-enter- 
price system. Even though I believe that the arbitrary fixing of 
retail prices is a crime against the majority, I will consider anyone 
who advocates this unjust plan to have made a mistake of the mind 
and not of the heart. Mistakes of the mind are common to all of us 
and can be forgiven; mistakes of the heart are almost unforgivable 
because they indicate injustice and selfish motives. Kindly consider 
any of my mistakes in the same light and be assured that my heart is 
on the right side—the side of millions of American consumers and 
thousands of successful independent retail merchants. 

When a man expresses his opinions, it is natural to inquire as to his 
qualifications, limitations, prejudices, and motives. Relatively speak 
ing, | am one of the small independent supermarket operators in thi- 
country. Six years ago I was working in a grocery store for my) 
father at a very small salary. I am not a lawyer or an economist 
My formal education is very limited. Today, our two supermarkets 
in New Orleans do an annual retail volume of business in eight fig 
ures, because our honest ambition is to sell food and merchandise at 
the lowest prices possible. 

Inasmuch as I started in the grocery business as a small independ 
ent operator, I believe I am qualified to testify relative to the prob 
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lems of his operation, which is in one of the most highly competitive 
fields. 

Our supermarkets give me an opportunity to rub shoulders with 
my customers. I know their joys and their sorrows. I know the de- 
tails of their fight against the shrinking purchasing power of the 
dollar, at the approximate rate of 4 percent per year since 1939. My 
loyalty to them and my sincere sympathy for their plight is difficult 
for me to describe. I will fight for them until taxes, death, or the 
police state stop me. I believe T am qualified to testify for the poor 
man, the workingman, and the millions of average Americans. 

There is no selfish motive for my fight for free retail trade and 
against fixed retail prices or fair trade. High, fixed retail prices 
would mean more money in my pockets. Tam here at my own expense 
in the cause of justice for the majority. The unselfishness of my 
motives is proven by the expensive legal battle we fought against fixed 
high prices or fair trade. Believing in the principles of the Consti- 
tution of the United States, we carried our fight to the United States 
Supreme Court last year. We were rewarded by the wisdom of the 
Court in nullifying the nonsigner clause of the Miller-Tydings amend- 
went. This decision of justice is reputed to have saved the American 
people millions of dollars each year. On many items the competition 
of free retail trade reduced prices from 25 to 35 percent. In my 
opinion nothing is more dangerous and inflationary than to permit the 
arbitrary fixing of retail prices. The history of United States proves 
the advantages of free retail trade. 

Our Pilgrim Fathers left us a record of the miserable failure of « 
couumunistic experiment. They first tried a controlled economy by 
producing as a group and dividing the food and clothing equally be- 
tween the families, so that according to Gov. William Bradford, “he 
that doth worst gets his own food and something besides.” Thea 
dream of a communistic utopia was shattered by “that self-love where- 
with every man in a measure more or less, loveth and preferreth his 
own good before his neighbors.” After facing the horrors of starva- 
tion, they abandoned their controlled economy in April of 1623 ana 
permitted each man to profit by his own efforts. These hearty pio- 
neers gave birth to a system of free barter, free trade, free enterprise 
which flourished to the extent that today 150 million Americans pro- 
duce almost as much as the balance of the world’s population of 21, 
billions. Such an accomplishment would not have been possible if 
their thoughts had been directed toward the goal of protecting him 
that “doth worst.” 

Even in a complex society which may demand some forms of social 
security, we should examine the lessons learned by our Pilgrini 
Fathers. Gov. William Bradford wrote : 

The experience that was had in this common course and condition, tried sundry 
vears, and that amongst Godly and sober men may well evince the vanity of that 
oneeit of Plato’s and other ancients applauded by some of later times; that the 
aking away of property, and bringing in community into a common wealth, 
would make them happy and flourishing as if they were wiser than God. 


When our forefathers applied the principles of Christianity and 
produced by the sweat of their brows, there was abundance for all. 
The barter system was a form of free retail trade. 

In the early days of our country, trading posts were the first retail 
establishments. They were generally located at the mouths of rivers 
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where it was convenient for settlers and Indians to trade furs and raw 
materials for commodities. In time, these trading posts developed 
into the general stores which were peculiar to the American systen, 
of retailing. These early retailers were courageous, fearless me: 
who took their chances by following the dangerous trails of explora 
tion and pioneering. 

The same spirit is needed tod: iy so that independent merch: — Ts 
will have the courage to explore and pioneer in modern methods, 
stead of whining for legal crutches to insure and guarantee their 
existence at the expense of the consumer. 

In 1859 the Great Atlantic & -: ific Tea Co. reduced retail prices. 
Two years before the Civil War, A. & P. was founded in New York 
City. This was the beginning of a food merchandising plan which 
cut costs to the consumer by eliminating the expense of delivery and 
credit buying. The retail price of food was lower. The average 
American family could eat better because of the system of cash and 
carry. At this time, I doubt if there was a powerful lobby attempting 
to get Congress to make lower cash-and-carry prices illegal. The 
success of this system is measured today by the thousands of A, & P. 
stores in the United States. The Safeway stores and the Kroger 
stores also have written a successful record through cash-and-carry. 

In 1861 the first department store increased retail efliciency. The 
first department store in America was founded in April 1861 in Phila 
delphia by John Wanamaker, just 3 months before the Battle of Bull 
Run, where men fought and died for a principle of freedom. This 
Was the first step in the history of retailing which offered the von- 
sumer many items in volume under one roof. It was the beginning of 
the system of having many stores in one. Wanamaker’s individual 
competitors did not create a lobby to persuade Congress to legislate 
against this evil and dangerous operation. In those days Congress- 
men, no doubt, would have ridiculed any such proposal. It is difficult 
to estimate the value of the contribution the department-store plan 
has made to the high standard of living we enjoy today in the United 
States, 

In 1872 the mail-order houses reduced retail prices. Montgomery 
Ward, a drygoods salesman, had an idea in 1872 to reduce the reta! 
prices by selling by direct mail to the consumer direct from the manu 
facturer, bypassing the profits of the middle men. He had nerve and 
$2,400, The lives of every American community were affected. Thi 
living standard of our country was raised immeasurably. This wa: 
about the time of the financial panic resulting from the cornering of 
the gold supply by Jay Gould and James Fiske. Did the middle me: 
of this time form a lobby to plead with Congress to fix retail prices s: 
that young Ward could not cut retail prices on a Nation-wide basis? 
Did the small-town merchants call for Congress to protect them? I! 
they did, Congress apparently had no sympathy or no desire to brake 
the wheels of progress. This advancement in the science of retailing 
grew and grew. Sears, Roebuck & Co. became the Nation’s largest 
retailer of general merchandise, with an annual volume of over Sz 
billion. ‘Today, Montgomery Ward has approximately 600. retail 
stores and 10 mail-order houses; 55 million catalogs annually serve 
many purposes in American homes. 

In 1878 the 5-and-10-cent-store plan reduced retail prices. At 
Watertown, N. Y., in 1878, F. W. Woolworth started one of the first 
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low-price chain operations, reducing retail prices to an extent never 
dreamed of before. The chain store, and the 5- and- 10-cent operation 
produced other great names in retailing: J. G. MeCrory, 5. H. Kress, 
Was Grant, and others. If that Congress, which saw Thomas Edison 
invent the incandescent electric light, had passed legislation against 
low retail prices in the 5-and-10-cent retail operation, the history of 
the United States would have been affected unfavorably. How many 
high-price retail merchandisers had to change their system for sur- 
vival? Did Congress harness this operation, which was a monster to 
the independent store but a God-send to the consumer ¢ 

In 188s cooperative and voluntary groups were organized to reduce 
prices at the retail level. The first cooperative group of retail grocers 
was organized in Philadelphia in 1sss. It was known as the Frank- 
ford Grocery Co. Many other followed this pattern: Red and White 
stores, Independent Grocers’ Alliance of America, Nation Wide 
Stores, Clover Farm Stores, National Retailer Owned Grocers, Inc.. 
and others, ranging in size from 25 retail grocers to 22,000. Today, 
there are reported to be 736 voluntary and cooperative groups with a 
total membership of 115,501 grocery stores. These groups were formed 
to buy in volume and effect other economies so that the retail prices 
of food might be reduced for the benefit of the consumed. Congress 
did not attempt to set their retail prices until the Miller-Tydings 
amendment, 

Schwegmann Bros. now operate in an area where there are more than 
2,500 grocery stores of which 300 are members of such groups. We 
have respect for their efforts to reduce the price of food through ef- 
ficient organization. 

The modern supermarket is the latest development in the field 
of retail merchandising. The supermarket operation is the greatest 
iuass retailer of goods of all time. By incorporating the economical 
features of the department store, the wholesalers, the chain stores 
and the cooperative groups, it is possible for the supermarket to move 
tons of merchandise at lower retail prices up to 20 percent on many 
items. ‘The lobby’s dastardly scheme to fix retail prices under the name 
“fair trade” is an attempt to stop the development of the super- 
market, and advancement as important to the consumed as was the 
department stores, the 5-and-10-cent store. or the mail-order houses. 

From the experience of the department store, the supermarket 
operators adapted methods to departmentalize their operation. They 
employed huge displays of merchandise for greated volume of business. 
From the wholesalers we gained the know-how of warehousing and 
retailing under one roof, to reduce the cost of merchandise from the 
manufacturer to the consumer. For this reason a great many middle 
men have supported the fight against the supermarket. Our large vol- 
ume of buying and selling have enabled us in m: iny instances to buy 
directly from the manufacturer, thereby effecting savings similar to 
Montgomery W ard and the mail-order houses. 

From the chain stores we applied the economies of the cash- ae 
carry operation, eliminating the expenses of delivery and credit buy- 
ing. From the cooperative groups and the chains we adopted the plan 
of volume purchasing and retailing, operating under the theory that 
what is bought right is half sold 

The supermarket evolved the economical system of self-service, 
which made it possible for the consumer to be her own grocery clerk, 
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This plan made possible a remarkable reduction in retail prices 
The well-informed housewives of America were enthusiastic in thei: 
approval of this money-saving development, which also gave then 
the pleasure of handling and buying their food without interference 
No longer was it necessary to employ enough clerks to serve eac}) 
customer. In our largest: supermarket 2,000 consumers can shop 
and serve themselves at one time. We pass the savings on to them. 
Fixed retail prices or fair trade prevents this saving for the con 
sumer, 

Self-service made it necessary for manufacturers and processsors 
to prepackage their products in a sanitary, attractive manner in orde: 
to appeal to the housewife who serves herself. Like the horse and 
buggy, the cracker-barrel grocery store will be a memory of the past 

One example of this saving is the modern merch: andising of pre- 
packaged sugar. A few years ago, grocers bought sugar in bulk and 
employed people to sack it in paper bags. If Schwegmann Bros. 
used this system in one of their stores today, it would require 17 full 
time employees just to bag sugar. Now, one man spends only a part 
of his time handling the sugar display. Obviously, the retail price ot 
sugar is lower. Formerly, many aid food products were merehan 
dised in the same manner: beans. dried fruit, corn meal, flour, grits. 
rice, shortening, coffee, butter, eggs, and others. 

Without fixed retail prices, the supermarket can effect retail savings 
up to 20 pereent because it is a combination of the old trading post, 
country general store, department store and chain store, each of 
which in the course of retailing history contributed some step in re 
ducing the cost of moving goods from producer to consumer. 

Regrettably, progress must have its victims. For the sake of this 
discussion, let us define progress in retailing as a good change for the 
majority of the people. There were victims in the conflicts between 
the buggy and the automobile, trucks and railroads, airlines and rail 
roads, candles and electric lights, television and motion pictures, and 
many others. Certain unprogressive retailers are doomed to be the 
victims of the modern supermarket operation: however, fixed retail 
prices or fair trade tends to hurt wide-awake inde .pende nts. 

On any fair-trade item the large operator and the small independent 
have the same price, but the large operator can secure the same iten 
under his own label and lower the price. The smal] man is then powe! 
less to meet this price competition. 

The extensive capital of the large operator can provide better shop- 
ping facjlities, air-conditioning, more parking space and in some in 
stances extended consumer credit and delivery. If the retail price is 
the same in the small store, the customer will go to the large store for 
the conveniences. The “papa and mamma” stores need the freedom 
to set their own retail prices. The small man needs to have such 
weapons as reducing retail prices and offering loss leaders, because 
he cannot begin to compete with the large adver rtising appropriations 
of the large operator. If it is our desire to protect the small inde 
pendent retailer, then a plan should be devised to limit advertising and 
promotion. 

Legislation can never fully protect the weak and inefficient retailer. 
According to press releases, Congress now is studying the effect of 
mechanical labor-ss aving devices, ‘which will eliminate the need for 
more than 3 million farm workers by 1970. Obviously, to legislate 
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against mechanical progress is not the solution. Recent estimates dis- 
close there are 373,000 grocery stores in the United States each serv- 
ing an average population of only 390, while each American shoe store 
serves a population of 6,900, The modern supermarket can serve many 
thousands of families. Unfortunately, progress and competition and 
other factors caused 3,600,000 businesses to close their doors in the 10 
years preceding World War I, while 3,700,000 opened their doors in 
the same period. In normal times more than 1,000 new businesses open 
their doors each day in the United States. Legislation to prevent this 
fluctaation would be most complex. 

Fixed price or fair trade is a devilish scheme to eliminate compe- 
tion at all levels. Selfish manufacturers know that the pressure of 
price competition begins at the retail level. This minority knows that 
when retailers are vigorously competitive on the prices of his product, 
they put pressure on wholesalers and brokers for a lower price. Then 
the wholesaler and the broker come to the manufacturer and plead for 
a lower price. Then the manufacture must use every skill to reduce his 
price. The pressure for lower price and more efficiency becomes 
terriffic, 

If the retail price is pegged, the price chain is secure and everyone 
is happy except the consumer. Some manufacturers have another 
selfish motive in supporting fair-trade or fixed prices. It makes the 
selling job much easier. If ABC brand of toothpaste is fair-traded 
so that the retailer makes 30 percent, and the wholesaler makes 20 per- 
cent, the manufacturer can sit back and supply at his pleasure. His 
product is a high-profit item. Quality of the product and efficiency of 
production are then secondary ; the consumer pays for the high profits 
and inefficiency. 

The child-like contention that retail-price wars damage the reputa- 
tion of a manufacturer’s product is an insult to the intelligence of 
the American public and in my opinion is not worthy of discussion. 

To prove their desire to rob the public, some manufacturers have 
joined brokers, wholesalers, and some independents to devise schemes 
and make agreements for the purpose of cutting off the supply of 
merchandise for supermarket operators, if the manufacturer's retail 
price is not respected, or if the supermarket operator will not sign or 
mike agreements to use the “suggested retail price.” Suggested 
retail prices are always higher than necessary for the supermarket 
operation. For example, the manufacturer of a baby food will sell 
his product only to drug stores, because we would never agree to 
iis suggested high retail price. Mothers and children are the victims. 
This is only one example which can be multiplied many times. It is 
the boyeott system and is designed to kill free trade at the retail level. 
We supermarket operators and millions of Americans need H. R. 
1365 to escape from a manufacturers’ dictatorship, which can carse 
inflation as dangerous as the present national defense emergency. If 
ihe manufacturer has the legal right to fix the retailer's price, why 
not give the retailer the legal authority to fix the manufacturer's 
price? Which scheme is the most fantastic? If we give governmental 
authority to fix prices to an individual, isn’t the retailer just as capa- 
ble as the manufacturer? Which plan would reduce prices most for 
the consumers? If price fixing is to be the economic theory of the 
future, why not extend the plan to cover all products and services? 


| 
i 
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The majority of the American people do not want price fixing. 
After the United States Supreme Court decision of May 21, 1951, had 
rendered the fair-trade nonsigner clause illegal, more than 2,000 
editorials in the Nation’s publications praised the decision as a great 
victory for the American consumer and the free competitive system. 
Time and space will permit brief excerpts only : 

Newsweek, June 4, 1951: 


When we look at the problem from the standpoint of the interest of the con 
sumer, we recognize that there is no merit in any liw which tries to hold up 
prices arbitrarily merely to help the small retailer. Higher prices reduce con- 
sumption. Less consumption means less production, less employment, and 
lower living standards. 


Business Week, June 9, 1951: 


The Supreme Court has fired a shot heard round the merchandising 
world. * * * The sound economic logic of the Court's decision leaves many 
a stuall retailer in a dilemma. He admits the fair-trade legislation is a breach 
in the antitrust laws. * * * He realizes that the antitrust laws are more 
Vital to him than to virtually any other group. * * * We have confidence 
in the vitality and ingenuity of the small independent to stand the gaff. 


The Kiplinger Washington Letter, June 9, L951: 


Manufacturers’ boycott of retailers who cut brand-name prices will be chal- 
lenged by the Department of Justice. * * * Congress will not amend the 
fair-trade law, despite the pleas of small merchants who are hurt by price 
eutting. Most Members are glad to see consumers get a break, 


The Biddle Survey, June 5, 1951: 


If prices tend to remain at a lower level, under healthy competitive conditions, 
the reductions would do more to control inflation than all the artificial price- 
control agencies that could be dreamed up by the mind of man. 


Time, June 4, 1951: 


The Federal Trade Commission and the Department of Justice are convinced 
that the Schwegmann decision will mean lower prices for Consumers and freer 
competition among retailers. In all, about 5 percent of the brand-name mer- 
chandise sold in United States retail stores is fair traded. 


Time, June 18, 1951: 


Said Secretary-Treasurer George A. Renard of the National Association of 
Purchasing Agents: “This talk about injury to a competitor is the biggest hoax 
and hooey. * * * Of course, competitors should be injured: when they 


lose business it jars them into doing something about it, and that is what made 
our production and distribution methods the envy of the world.” 


The Rocky Mountain News, Denver, Colo., May 23, 1951: 


The Rocky Mountain News finds it hard to understand why Federal law should 
sanction a device to compel all merchants to charge at least an identical mini- 
mum price for any manufacturer’s product. 


The Atlanta Constitution, Atlanta, Ga.: 


What’s fair about fair-trade practices? Now that the Supreme Court has 
ruled against price setting under the fair-trade laws, let’s hope the 45 States 
that have such laws will repeal them. There was never anything fair about 
these laws, and their presence is a reproach to the Nation which champions free 
enterprise. 


The New York Times, New York, May 27, 1951: 


On the other side some economists and big-business men argue that fair-trade 
laws tend to stifle retailers’ initiative and competition. They also say the laws 
fix prices at the high levels of stores with big overheads. An opponent once said 
fair-trade compels the consumer to pay Fifth Avenue prices in a Third Avenue 
store. 
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Post, Bridgeport, Conn. May 23, 1951: 

The decision may be seen by some as a return to free and open competition, 
with dealers selling products at any price that will give them a satisfactory 
markup. 

Wall Street Journal, Chicago, May 23, 1951: 

The fair-trade laws were an attempt to allocate a share of restricted market, 
not to expand the market. That is an Old World idea, and we can see whit it 
has done in such places as Great Britain and Italy. The mass market is neces- 
sary to the American system of mass production at progressively lower prices, 
In the long run, everyone suffers from a device which blocks the creation of 
wealth. 

San Francisco News, May 22, 1951: 

This newspaper finds it hard to understand why Federal law should sanction 
a device to compel all merchants to charge at least an identical minimum price 
for any manufacturer’s product. 

Houston Press, May 22, 1951: 

We believe that a healthy competition is the basis of our system and anything 
which lessens competition, which fair-trade laws certainly do, destroys incen- 
tive for greater efficiency in marketing. 


Louisiana State Times, Baton Rouge. June 1, 1951: 


But such protection, bestowed on some groups at the expense of others and 
of the public, does not look right on the books It is contrary to the simple law of 
supply and demand. 

It is apparent that the majority of the American people do not 
want price fixing. I have confidence in the wisdom and integrity 
of the Kighty- sec ond C OngTess and those of the future. For the vood 


of millions of American consumers and thousands of progressive, 
independent retailers, I sincerely urge you not to block the path of 
retail progress with the monstrous injustice which is misnamed “fair 
trade.” 

Help us not to forsake the principles of freedom which have made 
ours the greatest nation on earth, a nation whose people and leaders 
have never thought they were wiser than God. Mr. Congressman, 
[have a few other things that I would like to get into the record. 

Mr. RoGers. Go righ ahead. 

Mr. ScuweGMann. In my humble opinion price fixing is no funce- 
tion for Congress except in emergencies. U nde or the philos sophy of 
free competition, the selfishness of the seller is checked by the thrift 
of the buyer. The buyer wants lower prices; the seller wants higher 
prices. If the Government interferes, it must favor one party at the 
expense of the other. This requires favoritism and discrimination, 
neither of which is democratic. 

Fair-trade legislation is not an extension of beneficial antitrust or 
antimonopoly legislation. Minimum-price fixing by Government 
agency or by an economic group have never been a part of the Ameri- 
can philosophy of controlling monopoly through restraints to protect 
different segments of our society. These legal restraints are like rules 
of fair play, under which fierce competition can exist between all 
levels of manufacturing and distribution. These laws are designed to 
insure competition, not to eliminate it. 

Fair-trade legislation, which is retail price fixing by manufacturers, 
eliminates competition between retailers, therefore is contrary to, 
rather than a beneficial extension of, restraints to control monopoly. 
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It gives one economic group, the manufacturers, the arbitrary power 
to fix prices for another economic group, the retailers. It prevents 
economical variations in types of retail establishments because the 
manufacturers are compelled to fix the retail price to fit retail opera- 
tions with high overheads and costly services. Overhead and service 
then become automatically a part of the commodity’s cost to the con 
sumer, whether she can afford it or wishes to pay for extra services. 

Under the fair-trade legislation, commodities of the same genera] 
class are not in free and open competition. When a manufacturer 
fixes the retail price of his product, he arrives at the price after as- 
suring good profits all along the line of distribution. His product 
is a high-profit item for brokers, wholesalers, and retailers. 

That product is promoted and pushed and is afforded universal 
distribution at all levels. It is almost forced on the consumer by 
huge advertising appropriations made possible by the excess profits 
resulting from fixed prices. There are special displays in retail stores 
and special commissions to sales clerks all because of the guaranteed 
high-profit item. 

Competition is then diverted from its normal function of reducing 
retail prices to a perverted competition between manufacturers to 
set the greatest guaranteed profits for everyone in the distribution 
system, without any regard to the welfare of the consumer. On the 
other hand, another commodity in the same general class is manu- 
factured by a company which is trying to give the consumer the most 
for his money. His product is not fair-traded. 

The retailer's profit is not guaranteed because another retailer might 
lower the retail price. Therefore, as a group the retailers do not pro- 
mote, advertise, or prominently display his product. That would be 
making an investment in the commodity which might become a very 
low profit item overnight. 

In return the middlemen are reluctant to advertise and promote 
this product also because it may become unpopular with retailers and 
so become a source of very little profit to the middleman. Under 
these very common circumstances the free-trade product is not in a 
free and open market. There is little or n@&® competition between 
fair-traded commodities in the same general class. 

When a leading brand manufacturer fixes his retail price, the other 
manufacturers automatically fall in line and peg their prices just be- 
low the leader. Since the price conditions are stable, they are not 
concerned with competition but in accurately determining how much 
the retail traffic will stand. These fair-trade competitors can feel 
more secure than if they had met in a conference room and agreed to 
fix the prices because the fair-trade legislation gives them the pro 
tection of legal contracts. Fair trade leads the boycott of retailers 
by manufacturers. Today many manufacturers exert their assumed 
government authority by refusing to sell to a retailer or his supplier 
unless the retailer uses the suggested retail price, even when a fair 
trade contract is not involved. This illegal system is designed to cut 
off the supply of merchandise to any retailer who refuses to raise his 
retail price to conform with those suggested by the manufacturer. 
Since Congress passed the Miller-Tydings amendment giving manu 
facturers dictatorial powers over retail pricing, some manufacturers, 
like all dictators, have extended their powers by the boycott method. 

The consumer is penalized again. The proponents of fixed prices 
or fair trade are a powerful group. Prior to the time of the Miller- 
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Tydings amendment became law on August 13, 1937, this group or- 
ganized the most effective pressure campaign ever exerted on Congress 
and the President. 

According to January 7, 1937, issue of the Journal of National Association of 
Retail Druggists : 

Forty-four States of the Union are now organized as never before in history 
for the purpose of furthering legislation. 

This reference to the Miller-Tydings amendment is proof that the inactive 
majority of our country is constantly in danger of government by lobby. 

Members of the association were advised that— 

Handling the customer who complains that he or she is asked to pay more 
for an article that he or she has been accustomed to pay, calls for diplomacy 
Explaining this bill or any law which increases retail prices for American con 
sumers today will eall for cunning minds and unparalleled diplomacy. 

That is all that I have, Mr. Chairman. 

Mr. Rogers. Do you have a supermarket store / 

Mr. ScuwreMann. Congressman, I have-a supermarket store that 
has almost everything 1 would say that Mr. Westheimer has in his, 
plus the hardware store, grocery store, drug store, bakery. I have 
almost everything. 

Mr. Rogers. You have almost everything / 

Mr. ScowrGMann. I think I have. 

Mr. Rogers. Do you have dry goods’ Is that the nature of your 
operation / 

Mr. ScuweGMann. Yes, sir. We have almost everything that the 
average wife or husband would buy in the course of their existence. 

Mr. Rocers. You have a general-merchandise store ¢ 

Mr. ScHWEGMANN. Yes, sir. 

Mr. Rocers. Do you have any other stores ¢ 

Mr. ScliweGMann. We have two stores, 

Mr. Rogers. You have two in New Orleans / 

Mr. ScCHWEGMANN. Yes, sir. 

Mr. Rogers. Are there any other stores that have branched out 
i general merchandising like yours? 

Mr. ScHwWrGMANN. You mean if there are other stores that have 
branched out! No, sir; no independent has branched out to the same 
extent asa general store. 

Mr. Rocers. No independent stores / 

Mr. ScHWEGMANN. No, sir: no independent store has branched out 
io the same extent. 

Mr. Rogers. You have given the history of merchandising on page 
2 of your statement and have labeled it “History of the United States 
Proves the Advantage of Free Retail.” You start with the statement of 
the practice of barter trade, and then further down you talk of the 
A. & P. in 1859. You trace the different methods and changes that 
lave been made in retail stores from that time down to now. 

Mr. ScHweGMANN. Yes, sir. 

Mr. Rogers. Would I be safe in assuming that in a retailing opera- 
tion such as you have you find it necessary to join in group buying 
is you indicated here a number of retailers did‘ You said that “As 
in Philadelphia, they started the Frankford Grocery Co., Grocers 
Alliance of America, et cetera.” National Retailers-Owned Stores, 
Ine., and others. 

Do you belong to any group like that ‘ 
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Mr. ScuwrcmMann. No, sir; I don’t. And I don’t do any group 
buying. 

Mr. Rogers. Do you have competitors who do group buying? 

Mr. ScuwreMayn. Yes, sir. I think the record will show that there 
are 300 of my competitors who belong to groups, who go into group 
buving. 

Mr. Rocers. What is your volume in your two stores 

Mr. ScuweeMann. In the neighborhood of 310,000,000, 

Mr. Rogers. By virtue of that volume you are able to do your own 
group buying, so to speak, 

Mr. ScuweGMann. I wouldn't say that is exactly true, Congress- 
man, because we started on August 33, 1946. I know that my records 
will show that I had no way to do so, and I didn’t engage in group 
buying even at that time. 

Mr. Rogers. You didn’t engage in any group buying at that time, 
and haven't since ¢ 

Mr. ScuwkGMann. Yes, sir. 

Mr. Rogers. Do you buy your food from manufacturers direct, 
or do you use the wholesalers ¢ 

Mr. ScuwreMann. Congressman, that is a thing that I would like 
to explain to you. It has been a war, almost, from the time IT got into 
business, because my aims all along were to reduce prices to the con- 
sumer. In order to do that, I had to use everything at my command 
physically as well as my financial ability. which was very little. Thad 
very little money, so you can see that my aim was, by selling at a lower 
price, to automatically increase my volume. 

We did not have very much money, but my family had a very good 
name. My grandfather originally started in the grocery business over 
a hundred years ago. The name of Schwegmann in New Orleans is 
good. We are not very wealthy people, but we have always paid our 
bills and we could always buy anything we wanted. 

So I had no trouble in securing merchandise even though I did not 
have money. 

Mr. Rocers. That was in 1946 when you started ? 

Mr. ScuweemMann. Yes, sir: all along this line. from the beginning, 
when I started in business, I constantly tried to improve my buving. 
whether it would be from the wholesaler or the manufacturer, which- 
ever way I could. 

It was a war; they tried to keep me from buying direct because 
they knew if I got my hands on this merchandise from the 
manufacturer, that I was only going to take a profit that I deemed 
necessary for my operation, and that I was not going to keep any of 
this middleman profit, and that that would hurt various competitors. 

Mr. Rocers. That is the point that Iam getting at: as much as pos- 
sible you don’t go to any middleman. You go direct to the manufac- 
turer? 

Mr. ScuwreeMann. At this particular time I would say that T have 
not made too much headway with that. Not more than 20 or 25 per- 
cent of my gross buying can I buy direct. 

Mr. Rocers. How many employees do you have ? 

Mr. ScuwereMann. We have approximately 500 people working 
for us. 

Mr. Rocers. Are they organized in a union? 
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Mr. ScuwremMann. No, sir. 

Mr. Rogers. Did you ever make a survey to ascertain what your 
wages were in comparison with the others ¢ 

Mr. Scuweemann. I have never made a national survey. 

Mr. Rogers. I mean in New Orleans. 

Mr. ScuweeMann. I have never made a survey. I pay highe: 
wages than some of the chain stores and independents. Consequently 
a lot of their employees are leaving them and coming to work for me. 
| give bonuses and every kind of advantage that I think my employ- 
ees deserve. Some day I even expect to give them stock in the cor- 
poration. 

Mr. Rocers. You have a corporation ? 

Mr. ScuwreMann. Yes, sir. 

Mr. Rogers. You operate as a corporation, not as an individual * 

Mr. Schwremann. Yes, sir. 

Mr. Rocers. But you have not made any survey as to what you 
pay In wages compared to what the chains pay, or what other inde- 
pendents pay / 

Mr. Scuwremann. T would answer it this way: We go into occa- 
sional discussions. I know a lot of my competitors and they tell me 
approximately what they pay their employees. In some cases I do 
not think it is enough and I pay them more. 

Mr. Rogers. On page 5 of your statement you stated: 

Unfortunately progress and competition and other factors caused 3,600,000 
men to close their doors in 10 vears preceding World War IT, while 3.700.000 
opened their doors in the same period 


What is your thought as to why so many failed and why 100,000 


more opened up in that period than went out of business? Do you 
attribute those failures to the fact that businesses did not keep pace 
with competition / 

Mr. SCHWEGMANN. Not everybody who roes into business is adapted 
to business. Many people go into business because, assuming they 
work for someone, they think the boss has a cinch, he makes a lot of 
money, and this is a good way to make money and they go into 
business. 

They may not be prepared to go into business and at the same time 
they may not be willing to sacrifice to go into business. When you 
go into business you have to be willing to work, you have to be willing 
to work very hard, especially if you have a small business. A lot of 
these people in this great turn-over, the failures that we have, do not 
have the ability to stay in business. 

Of course there are many things that vou can say, such as it Is not 
his fault, he was not fit for business. or trained for business. There 
are too many people in this group who are failures who could have 
staved in business, but they lacked the character to stay in business, 

Phere are too many people that I know in my field who have gone 
into the grocery business who think that the public owes them a living: 
that they can go to the race track after dinner; that they can hit the 
register, take $10 or $20 out of the register to play the races: that they 
ean drink and do many things and still make money because that is 
a wonderful way to make money; to be in business. 

They find out, as these figures show, that business is only for those 
who know their business and who want to work. 
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Mr. Rogers. Have you any figures as to those who may have gone 
out of business in the area where | you opened up ¢ 

Mr. ScuweeMann. Congressman, there is nobody that I know of 
who has gone out of business in my area at all because of me. 

Mr. Rocers. Then since 1946, during the period that you have 
huilt up a $10 million business, the demand for merchandise in New 
Orleans has increased at least by that amount ? 

Mr. Scuwremann. We have 3.000 grocery stores in greater New 
Orleans at this time. 

Mr. Rogers. And they had that many when you started / 

Mr. ScuwreMann. Yes, sir. Of course some sold out their busi 
nesses and others went in. I won’t go on record to say that no one 
died who was in business. 

Mr. Rogers. I mean as an average. As you outlined the progress 
made in the retail business, and as you have stated that one of thy 
methods of meeting this competition is by means of group buying. 
can you visualize at any time in the future that some other system may 
develop whereby the manufacturer, instead of selling to wholesalers, 
would set up a supermarket, hire the clerks and let them retail his pro 
duct, thereby eliminating all of you boys who are in the free-ente: 
prise system of independent retailing? 

Mr. ScuwegMann. Congressman, that would be almost impossible. 
for the simple reason if he manufactured anything there would be a 
limit as to what he could manufacture. He could not supply the trade 
with the various brands of merchandise, nor all the things that the 
customers need, 

If he manufactured corn flakes he might expand completely into 
the breakfast-food business, but I am sure it would be almost impos- 
sible for him to process milk and thousands of other things that are 
being sold in a supermarket. 

Mr. Rogers. But suppose that he did, as a manufacturer, combine 
together with other manufacturers. | manufacture milk and you 
manufacture baby food and Mr. Fort may manufacture something 
else. and we all get together and say, “Why let Schwegmann make 
his profit, he has a $10 million turn-over, we will eliminate him and 
combine ourselves together in a supermarket” and sell direct. 

Could you visualize that happening in the future ¢ 

Mr. ScuwrGMann. You are getting into a monopoly when you 
start speaking on that. Of course the Government usually has law- 
in which to protect businesses from monopoly. This is a little off 
the subject. In fact I did not come prepared to speak on monopoly. 

Mr. Rogers. The proponents of this legislation say that it wil! 
lead to monopoly if they are not protected. [ want your idea of 
whether it would lead to monopoly or whether it would not. 

Mr. ScuwreMann. I will answer your question in this way: As long 
as Americans act like Americans, with enough red blood in them t 
fight for what they believe is right, and to work hard, I do not think 
that could ever exist. 

Mr. Rocers. Then let me ask you this: Do you approve or dis 
approve of the Sherman Antitrust Act / 

Mr. SchwremMann. I approve of it. 

Mr. Rogers. Doesn't the Sherman Act prohibit you and me and 
Mr. Fort, and the rest of us from combining and eliminating some 
part of this free-enterprise system that we are talking about ? 
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Mr. ScuwremMann. We have to have some laws to protect businesses. 
[ will sum it up in this way: Suppose the giant A. & P. Co. were 
allowed to make profits in 47 States and they could choose each year 
to take 1 State in the Union and sell at prices below costs. That is 
where the monopoly law protects individual merchants. 

Mr. Rogers. That is what I am getting at. You say that you are 
for the free-enterprise system, that that is the thing that has made 
America great, that is the thing that has made your supermarket 
creat. But at the same time we have on the statute books of the United 
States the Sherman antitrust law. In addition we have the Robinson- 
Patman Act which prohibits manufacturers from showing any dis- 
crimination as to whom they shall sell, with the result that you at 
least interfere with part of that free-enterprise system that we are 
so proud of, by saying to these people, “You cannot do these things 
becanse if you do, you are in an unlawful combination in restraint 
of trade.” 

Uncle Sam since 1892 has prohibited that, and such laws have im- 
terfered with the free-enterprise system to that extent; has it not‘ 

Mr. ScuwraMann. Yes, sir. 

Mr. Rogers. If it does that, don’t you think that it is the duty of 
this Congress to also see if it can’t give some protection to a fellow in 
the retail trade so that his method of doing business will not be inter- 
fered with, and that he will not be put out of business ¢ 

Don’t you think that if we protect one segment in one instance, by 
the Sherman antirtust law, that we should extend protection to other 
people? Or should we stop there ¢ 

Mr. Scuwremann. IT think you should stop there. I believe that 
what you are explaining is entirely different from what [am showing. 
You are showing where a great big monopoly could engulf the whole 
country. 

Mr. Rogers. Yes. 

Mr. ScrwremMann. Which would be impossible because of the laws 
that you have on our books. Tam showing in my argument that we 
are not out of State, we do not have many stores. As long as you 
can keep one company that has a thousand other stores from gang- 
ing up in one place and expanding in all the places where they are 
located, and concentrating and spending it all in one spot and putting 
a competitor out Of business, vou must and do have laws to prevent 
that. 

But we are equal in this community, we are equal in the city of New 
Orleans. I have no stores out of town. 

Mr. Rogers. But you are not equal as a citizen of New Orleans and 
of the United States to enter into an agreement with me and with all 
the other gentlemen. 

Suppose they were all manufacturers who wanted to take over the 
retail trade and were able to assimilate, as you have been able to 
assimilate through your mass buying and through other facilities 
about which you have testified, you have been able to assimilate and 
make a profit. 

One of the reasons making that possible is that under the Sherman 
Antitrust Act, and under the Robinson-Patman Act, these people who 
manufacture goods cannot discriminate against you. You have the 
protection of that law, do vou not ¢ 

Mr. ScuwrGMANN. Yes, sir. 
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Mr. Rocers. Having that protection, to what extent do not bot! 
these laws interfere with the free-enterprise system ¢ That is the point 
that lam trv ving t O get Over to Vou. 

I agree that an unlawful combination in the restraint of trade and 
commerce is wrong because we know that immediately it leads i 
monopoly. But vou have recited here a history of the retail 
You state that those who did not keep in touch with it fell by the 
wayside, with the result that you have e] acing in most instances 
your wholesaler. the old travel ing salesman, so to ~peak, and Ian 
of your independently operated grocery stores. You say that because 
they did not take advantage ot this method of aoing business suc 
you and others have done, they fall by the wayside. 

If the ay fel] by the W avside Vou say that that Is pel fectly al 
that free competition hi ught about that resul | 
we In one instance say that the manufacturers c: 
and eliminate vou as they could do if the She 
was repealed ‘ : 

The poll he am trving to get ; . Are the independent me 

¥ protection, and if so, what protection could 
ngress give them and ; he same time assure to the 
pul ial the are getting as low a price a> poss [ le? 

Mr Scuwremann. I think. Congressman. that at all times Congress 

! isider the majo Vy. I think that there is norule LW) percent 

"any atemen *anvthing that we could do which would follow 
thro gy 100 percent. a ime int iking a drink. that maybe one 
drink wouid ve g a lis. | Wo ol three drinks would be bad for us. 

Mr. R RS. “ou talk abou he n ajority: $5 States have sald we 
believe thi air-ti busine Is good for us. and have passed 
legislation 

Mr. Scuwrema an I answet 

Mr. Rocers. That is by far more thi: 

Mr. ScuwromMann. Who spe: ie when the 45 States say it is good 
for them’ Not the Se pie oo wl ave to pay these hig! 
prices. T nev are ul ard of. Cy Jressma!l j Nobod — 

Mr. Rocers. Wa t a minute. ‘he > Were act nially ee = 


legislatures of the various states, in ‘lud ie State of Louis 


Mr. ScuwrGMann. Congressman, in ny mumunity alone 


30 grocery stores. Some 
but we do} ot have t] Th 
the way they ire toda 

Mr. Rocers. In t] 
methods of merchand) whi we all] Imit h: ccul ronal 
have had the Government In many capacities, rga 
labor has the right to organize. the farme < guaranteed parity 
his product. The , vernment } a= eveh gone 1nto the hat kin 
ness, and we have attempted to protect many segments of our sala. 

Do vou feel that there should not be any protection to any retailer / 
Do vou fee] that he s} ould not have any protection at all? 

Mr. ScHwreMann. | think that he should enjoy all the protection 
that competition will give him. 

Mr. Gotpstr1x. Mr. Schwegmann. I know that vou are not a lawyer, 
but I would like to pursue for just a moment Mr. Roger's remarks 
on the Sherman <Act. 
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Am I correct in assuming that your point of view is, first, you 
approve of the free-enterprise system, and second, that you think 
the Sherman Act is more or less the ground rules in setting forth 
What is fair and what is not fair in playing the free-enterprise game / 

Mr. ScHWEGMANN. Yes, sir. 

Mr. Gotpsrern. Do you think that if that is so, you strengthen a 
law which is designed to combat monopoly by providing a further 
exemption from that law ¢ 

Mr. ScuwreMann. Will vou repeat that 4 

Mr. Gotpstein. If vou agree that the Sherman Act is designed to 
prevent monopoly and concentration of power, do you think that 
the purpose of beating monopoly and beating concentration is best 
served by exempting further from that law 4 

Mr. ScHWrEGMANN. | think that exempting further from that law 
will not be for the common good of the majority. 

Mr. Goupsrerx. In vour own specific case can vou tell us whether 
or not in food products the majority are fair-traded or not ¢ 

Mr. ScHwrGMann. The majority are not fair traded. I will cite 
you an illustration. In the food business the fair-traded articles 
ave starting to come in. Some have been in and some are starting 
to come in. It depends on how much success the fair traders are 
ig to have with the future Congress. 
ight now we have a lot of children’s foods which are fair traded, 
Very essential foods. As an illustration, even some soap powders, 
which are necessary for washing, are in there. 

Mr. GoLpsTEIN. You would Say for the most part food products 
are not fair traded ¢ 

Mr, ScmwkGMaNnn. In the grocery store for the most part they are 
not fair traded. 

Mr. Gotpsreixn. When vou went into business in 1946, were there 
in New Orleans large chain stores like A. & P. and Safeway / 

Mr. ScuHwerGMann. Yes, sir, A. & P.. Hill Stores. Capital Stores. 
Some of them have as many as 1S and 19 stores, 

Mr. Gorpsrein. Despite the fact these other chain operations were 
in existence In vour area, you were still able to go into business‘ 

Mr. SCHWEGMANN. Yes, sir. 

Mr. Rogers. You were able to vo into business and buy the same 
as these chain stores because the Robinson-Patman Act required the 
uanufacturers not to discriminate against vou. Is that right ¢ 

Mr. SctrweeMann. That is right. 

Mr. Rogers. If we withdrew that Robinson-Patman Act from you 
and you were not given that privilege, where would vou be 4 

Mr. ScuwreMaNnn. Congressman, the way vou phrase the questions 
always, there is something that is fair and there is something unfair. 

Mr. Rogers. We are talking about what the law is and what it might 
be inthe future. You know and I know that the protection given you 
under the Sherman Antitrust Act, the Robinson-Patman Act. pro 
hibits those people from discriminating against vou. You know that 
and I know it. That being true, suppose that the Congress should 
repeal those things and leave you to this free-enterprise system that 
you talk about. Where would you be ¢ 

Mr. Scuweeman. I do not know if I am enjoying all the freedom 
and wonderful things that you are speaking of. On the drugs. these 
people won't even sell to me at all. In other words, it is a wonderful 


gol 
R 





322 STUDY OF MONOPOLY POWER 


thing that you have this law, but everyone is not afforded the pro 
tection of this particular law. 

Mr. Rogers. If those who refuse to sell you should expand, not only 
in the drug field but in the entire field, so that you could not purchase 
this merchandise except at the price that they fixed, and sometime: 
would even refuse to sell you, you could not stay in business, could 
you? 
Mr. Scuwremann. I don’t know about that. In the retail field, 
wholesale field, you have competition even in the manufacturers’ field. 
They are not God Almighty sitting up there. They have competitor: 
galore in the manufacturers’ field. 

If one manufacturer doesn’t sell us, aeniiliia one will. They have 
competition. 

Mr. Rogers. But suppose all of them combined together—— 

Mr. ScuweGMaAnn. It is almost asking for a miracle to happen, for 
all of them to do it. 

Mr. Rocers. The thing that prohibits it is the Sherman Act and the 
Robinson-Patman Act. We admit that that is good legislation be 
cause it helps you and others to vO buy the goods. 

Because vou are given that protection should you then be turned free 
to go and do as you want, regardless of how it may affect the others 
in the retail trade’ That is the point that I am trying to get. We 
have some regulations which you admit is good. 

Mr. ScuoweGMANnn. Yes, sir. 

Mr. Rogers. Admitting that part, can you conceive of us extending 
those regulations so that it may benetit everybody ¢ 

Mr. ScuwetGMann. Isn't the purpose of the regulation in the first 
place to do the most good for everyone ¢ 

Mr. Rogers. Yes. 

Mr. ScuweemMann. If that would be the case, since that part of the 
law is very good, then we should agree on a fixed price and take away 
all the good that the law has first established by keeping high prices 
and not pass savings on to the consumer. 

Mr. Rocers. Except for this one thing: You can’t visualize, if 
repeal those laws, what would happen to your trade except that we 
do know that we would get into monopoly. If everybody engaged i: 
business as you, and those who have eliminated everything betwee 
the manufacturer and you as a retailer, we have eliminated a certain 
segment of society and at the same time eliminated certain independ- 
ent merchants as you are bound to do, because your own statement 
shows that many of them have fallen by the wayside. 

The point that I can’t get through is that ‘you say in one instance 
that vou believe in the free- -enterprise system. If you believe it, then 
why don’t we turn it all loose and forget the Sherman antitrust law, 
forget the Robinson-Patman Act, and let us all go back to the eld tooth 
and-claw proposition / 

Mr. SciwkGMann. Congressman, it is hard for me to describe. 
because I haven't the learning, to really tell you in words what I would 
like tosay. To begin with, we will say in a certain location it would 
be very much unfair. In fact, that is one of the biggest reasons we 
have the law, so that C ongress would not permit a group of stores 
with thousands of stores attack a merchant in a certain part of the 
apceged and use all the profits in that operation to put a man out of 
usiness. 
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We are assuming that. That is one of the laws that you speak of. 

Mr. Rogers. And that is the law that you say is good. 

Mr. Scuwreemann. On the other hand, there is hardly any compari- 
son between what you are saying and what I am deing. I am not 
enjoying anything in New Orleans that others retailers are not en- 
joying. IL explained that to you in the very beginning. All through 
iy operation, in only 20 percent of the merchandise that I sell 
(hroughout my store, do we buy direct. Iam at the merey of all of 
the profits of the wholesaler and the broker, just as all other retailers. 

Mr. Rogers. Except for one thing: Uncle Sam will not let him 
-queeze on you and discriminate against you. When he does that 

Mr. ScuwreMann. Wait a minute, Congressman. Iam not buying 
from the manufacturer. I am buying from the wholesaler. The 
wholesaler is still selling those other 3.000 grocery stores. There are 
something like 50 or 60 wholesalers and brokers in New Orleans. 

Mr. Goupsrern. You did mention the fact that you had difficulty 
i getting certain products. Do I understand that there are people 
who will not sell to you, that you have to go out and try to find the 
product and ship it m4 

Mr. ScuwreamMann. To make myself clearly understood, naturally I 
shop around and buy it as cheaply as I can. After I buy it I con- 
sider it my property. L know my cost of doing business and I put 
inv profit on it, 

That goes with everything I sell, fair-traded or not fair-traded. 
1 did that from the minute [ got into business. I ran into a lot of 
trouble because of that system. I have received injunctions by the 
wholesale, and paid lawyers by the wholesale for handling injune- 
tions. But I have no respect, in all fairness to the court, 1 have no 
respect for a concern which, after selling its product, is going to tell 
me how much I should charge the consumer. On the other hand—— 

Mr. Rocers. Let me interrupt. You do have respect for the courts 
and the Government if they say to that wholesaler that he has to sell 
it to you and to me on an equal basis, do you not ¢ 

Mr. ScHWEGMANN. Would you repeat that‘ 

Mr. Rogers. You do have respect for the courts and the Govern- 
iment when they say to that wholesaler or to that manufacturer that 
they have got to sell it to you the same as they sell it to all the rest. 
You have respect for that ¢ 

Mr. ScHWEGMANN. Yes, sir: I have respect. 

Mr. Rogers. Having respect for that, and that being a protection 
that the Government gives you, why should not you have some respect 
for the manufacturer who wants to enter into a valid contract ‘ 

Mr. ScuweoMann. | think it is unnecessary. I think the Govern- 
ment does not have to go that far because everyone has an equal 
opportunity to buy it after antitrust laws bring it to the retail level. 

Mr. Rogers. The point that Lam making is that the law is the thing 
‘hat guarantees them the equal opportunity. It is not your ability to 
“it down and deal with me that gives you that opportunity to deal 
with me, or me deal with you. The law says that I have to deal with 
vou and every other retailer on the same basis. If I fail to do it Lam 
subject to a penalty under the Robinson-Patman Act. 

There is where you get your protection. You take advantage of 
that protection. When vou feel that having been given that protec- 
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tion and the right to purchase, when the goods then pass into vou! 
hands and you feel free to take and sell it at any price that you want to 

Mr. ScHwreMANnN. Congressman, what I cannot seem to put ove) 
is that this merchandise is available in New Orleans, it 1s available 
not only to me, it is available to everybody who is competing against 
me. It would be different, Congressman, if this law that you speak 
of favored merchandise only to me. But it favors merchandise to 
everyone under free and open market all the way down. 

Mr. Rogers. Yes, but the thing that I do not seem to be able to get 
over to you is that without these laws, the Sherman antitrust law, and 
the amendment to the Robinson-Patman Act. it would not be availabl 
to vou. 

Mr. ScuwremMann. That is true, but these laws do not set prices. 

Mr. Rogers. If that law makes it available to you, then you say that 
that is a good law. [ut now the next step vou take is that if a manu- 
facturer in his determination to get his goods to the consumer, «rrives 
at the conclusion that the best Way to do that is through the fair- 
trade, and we have 45 States that have entered into the fair-trade 
agreement, then you say that that is wrong. 

If you get the protection of the law in one instance, and the manu- 
facturer wants protection in the other instance, do you think that 
you should be entitled to the one protection but when he asks for pro- 
tection, that he should be disregarded and left without one law to 
protect him? 

Mr. Scowremann. Congressman, I sure want to have you believe 
that down deep in my heart I am trying to answer you to the best of 
my ability. There is a differential all along the line from the manu- 
facturer to the retailer, in my particular case. A man who buys a 
hundred cases has a ditferent price from the man who buys DOO cases 
or a thousand cases. The only protection that this law has is that 
he has to sell them. he cannot go out and sell Joe Doakes 500 eases at 
a different price than he sells another store 500 cases for. 

Mr. Rocers. And that is what you appreciate, that which puts you 
in business. Without that vou could not get the merchandise to sell. 
could you! : 

Mr. ScHweemManyn. That is right. 

Mr. Rogers. That is a protection that the law has given you? 

Mr. ScHwreMann. But everyone enjoys that protection. Every 
merecliant in this country enjoys that. I am not trying to take any- 
body's enjoyment out of their business. They can charge as high as 
they want or as low as they want. 

Mr. Rocrers. But the thing that vou do not object to is that the Gov- 
ernment has said to the manufacturer “You cannot discriminate 
against buyers.” 

The manufacturer owns those goods. He has free title to them. 
He should be permitted to do whatever he wants to, should he not? 
This would be just on the basis of your view as a retailer, that 
once you get title to that property then you want to take and do what- 
ever you want to with it, and if anybody interferes with what you 
want to do with it. then that is all wrong. 

Mr. ScuwreMaNnn. The manufacturer in manv instances does not 
sell me, does not want to sell me, and there is nothing in the law that 
I can do about it. I have been turned down by many manufacturers. 

| that vou have spoken 


They will not sell to me. This wonderful law 
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of in many instances has done me no good. I am buying it from the 
same source that most all my competitors are buying it from. If it 
was not brought to New Orleans we would not have it to sell. 

Mr. Rocers. But the manufacturer is not permitted to say to vou, 
because you are in competitive market and you have been so successful, 
a business that you have built from nothing in 1946 to a $10,000,000 
business, “You have done well and your profits are good, so 1 think 
that because you are a good retailer I ought to have part of your 
profits. Therefore, I say to vou that instead of you paying me 8 cents 
for this item, I am going to charge you TV cents because I have got the 
right to do it. Soif you want the item, you will have to pay 10 cents 
for it.” 

And he could proceed to sell it to the rest of the trade for § cents. 
You would think that was all wrong, would vou not ¢ 

Mr. ScuweeMann. I] think it would be all wrong. At the same time 
I would do something about it. LT would start advertising and using 
promotion of another manufacturer's article that was similar. I would 
not run tothe Government for help. 

Mr. Rogers. Suppose you ran into another manufacturer and all 
manufacturers took the same position. Would not you run to the 
Government for help then ¢ 

Mr. ScHWEGMANN. Yes, sir. 

Mr. Rogers. Does it necessarily follow then that some retailers 
might want tocome in for a little help ¢ 

Mr. ScuwrGMann. Congressman, I am going to explain to you once 
more how I sit. Assuming that we are both ina ring and we are fight- 


ing. You have regulation gloves and in my glove I will have a 5-pound 
weight. Would that be fair? 
Mir. Rogers. No. 


Mr. SctuuwrGmMann. Nobody is getting assistance from outside the 


ring now. 

Mr. Rogers. No: but you do get assistance in this, that the Govern- 
ment says to the manufacturer, through the Sherman Antitrust Act 
and through the Robinson-Patman Act, that manufacturers cannot 
combine to eliminate you. If they combine together and had a gigantic 
retail outlet, suppose the manufacturers did that, then you would be 
out of business. Suppose they refused to sell to yout You would be 
out of business. So vou do have to have the protection of these laws 
tothe point of being able to buy the goods that you want to sell. With- 
out the protection of this law you could not get your goods. 

Mr. ScHWrGMANN. I agree with what vou are saying, that we have 
this protection. But at the same time we all have the same equal op- 
portunity after this protection is given to us all. 

Mr. Rogers. The point that I am trving to follow through is that 
once having purchased the goods, and having them in your einer 
you feel then that you should be turned loose, free to sell at any price 
thi at vou want to. isth: at correct / 

Mr. Scnwramann. Yes, sir. 

Mr. Rocers. If we devise some law which would give some protec- 
tion to some of the retailers. that would insure them some kind of a 
profit, is there any difference from that law that gives to vou the 
protection against price discrimination ¢ 

Mr. ScuwreMann. It is distinctly different. One economic group 
does not fix the prices of another group. 
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Mr. Rogers. What is distinctly different ‘ 

Mr. Scuwremann. All along the line everybody was given tly 
protection of getting the merc -handise and at an equa] price on = 
basis of quantity. But now, after this merchandise is delivered, 
should one independent be penalized by making the other c ore mor 

or less or the same price‘ Because one feels ‘that he should get thy 
highest price, should all of us get the highest price at the expense 0: 
the consumer’ What I cannot understand, Congressman, the met 
chandise is brought to a certain community. We all have an equa 
chance to buy it. We all pay in many cases approximately the sany 
price for it. “We just have different ideas of how much profit we want 
on it. 

Mr. Roerrs. But here vou have a manufacturer who, through thy 
vears of experience where you have had this change-over—and ‘IT m: 1 
best explain it by the fact that when large retail chains—some of 
them you mentioned—went to the manufacturer and said, “If you wil 
sell direct to me, you are going to cut down all of your overhead i: 
maintaining warehouses, and in maintaining salesmen to go out to 
the independent merchants. 

“If vou will do that then we will take vour complete output.” 

And many of them entered into agreements of that sort. The) 
woke up 8, 10, or 12 vears later, some much sooner, and they 1 
that the only place they had to sell to was this retail outlet. If } 
did not sell to that retail outlet at the price they wanted to buy at. 
then he could not sell to anyone. 

So the manufacturer then said. “I have to protect myself to get the 
merchandise to the consumer and in order to stay im business and 
not be at the mercy of this large retail chain, I am going to devise « 
system whereby I can make a profit. He then contacted with the 
retailer, so that he in turn could make a profit by maintaining a mini 
mum resale price. 

He would say: “The only way that I know how to do it is to fan 
trade this item so that I can stay in business.” 

Do vou now feel that that manufacturer should be denied that right / 

Mr. ScuwremMann. In answer to that question, Congressman, | 
remember one good instance. Kellogg’s Corn Flakes and Post Toa-' 
ies. Post Toasties hooked up with a big chain. They thought the 
were going to do very well under that svstem. They were going to 
get a lot of distribution. } | 

Kellogg's, who was wise and sold their merchandise to everybody, 
continued to do business and some time after the time that Post 
Toasties connected up with the chain store, the chain store decided 
every vear they wanted reduced prices. In all levels of business. 
whether retail, wholesale, or manufacturing, they all have casualtie- 
because they make mistakes. But should the consumer protect every- 
one at the expense of his salary check because Post Toasties made « 
mistake‘ They just happened to make a mistake, and they will no! 
make it again. 

Mr. Rocers. I am talking about the manufacturer who, as you hav: 
illustrated about Post Toasties, has protected himself to see that he 
had enough outlets. But if vou want to make an examination of the 
rubber industry, as I had occasion to do when I was in the NR Ail 
1933 and 1934, that was not true, because many of them, instead of 
holding on to the outlets that they had. went to the larger chain. 
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Then the minute that the larger chains got the manufacturer in a 
position in which he had no independent outlet, they dictated to him 
the price for which he could sell. Do you, at this time, advocate that 
it is wrong by legislation to give to the manufacturer an opportunity 
to protect his outlets? Do you say that that is wrong? 

Mr. ScHwWrGMANnNn. Yes, sir. 

Mr. Gotpstein. Mr. Schwegmann, I wonder if this does not boil 
down to the problem of how you actually merchandise goods—mer- 
chandise or retail goods. In other words, when the retailer takes 
voods into his store to sell, he can compete at more levels than just 
ihe price, can he not ¢ 

Mr. ScHWrEGMANN. Surely. He can compete on a lot of things. 
He can compete on service, the type of store in which he is selling 
his products, credit, delivery. 

Mr. Goxpsretn. Is it your feeling, then, that if the law were such 
that you had to have a uniform price, would you think it equally neces- 
sary to have uniform services required in the handling of a manu- 
facturer’s goods ¢ 

Mr. ScuwEGMANN. Yes, sir. 

Mr. Gotpstern. Let us take your operation. Is there a competing 
operation in New Orleans in a better location, that is air-conditioned, 
that is not in a quonset hut, not on the outskirts of town 4 

Mr. ScuwreMann. My two stores are not air-conditioned. They 
are warm. They are sometimes very hot in the summertime. One 
of them vou would calla Quonset hut. It is not exactly what you would 
call one, but so that you would have a better understanding, it is a 
big shed. We have groceries on shelves, we have wide aisles, and 
you select everything that you want. You put it in your own roller 
basket. We have self-service meats, all prepackaged. After you 
select what you need, you go and roll it up to 30 checking counters, 
pick out any one that vou want. The cashier checks it and sacks it 
up and then it is yours. 

Mr. Goupsrern. So that actually there is more at the retail level 
in terms of competition than competition as to price ‘ 

Mr. ScuweeMann. What is that / 

Mr. Goupsrrein. So that competition at the retail level includes 
-omething more than just price ? 

Mr. SclwraMann. Yes, sir. 

Mr. Goupsrern. It is your position, as I read your statement, in sum- 
mary, that if you give less in terms of services, and that you want 
to pass on that saving to the consumer. 

Mr. Scuwremann. Yes, if you do not you will not get the business. 

Mr. Goupsrern. I think you said earlier that no one has gone out 
of business because of your methods of operation. 

Mr. ScuwkGMann. No one has gone out of business, just because 
of us, 

Mr. Goupstern. Have people come into business who are trying to 
compete with vou 4 

Mr. ScrwereMann. I think that because of the supermarkets, the 
larger stores, for example, in New Orleans, there are several chain 
stores with a lot of small stores. They are reducing the small outlets 
ind incorporating them into larger stores so they would have less 
clerks and all that. 
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Mr. Goupsrerx. Do you think that if your type of operation co 
tinues it will put an end to the independent grocer at the crossroad: 
all over the country ¢ 

Mr. Scuwremann. No, sir. You will never put an end to thei: 
business. Almost everybody's business, excepting those who fail, 
have a service to render to a community or to the country as a whol 

Some people, people who have a high wage scale, professional me: 
to use them as an illustration, will not come to a grocery store. Not to 
mention names, we have a couple of big stores in New Orleans whe 
spec iali ze on tele ‘phone orders. Wi th pe pue WV never ask the price, 
whow “on a ham of so many pounds, and this. that and the other thing. 
The ay bring it to them and ch irge it. You do not have to pay the b 
for 50 d: ays. Some people carry it for 60 days. 

Mr. Rogers. You are talking of telephone service and professiona 
people wi] oO Tas buy ¢ They are Charged eXtra because of that service, 
are thev not! 

Mr. ScHWEGMANN. Yes, sir. 

Mr. — Of course the manufacturer we ild like to see 
group be able to get his merchandise at that store, would he not? 

Mr. ScHwreMaNnn. Would you repeat that? That a manufacture 
would like to see what ¢ 

Mr. Rogers. He would like to see his manufactured goods at as 
many retail outlets as possible. 

Mr. ScHwereMann. That is right. 

Mr. Rogers. That being true, if he decides on a system whereby he 
nakes t] at possible. you would he opposed to that. would you not, if 

n it required you to charge the same thing for that as the fellow 
ho oives this eXtra se rvice, 

Mr. ScHwe6Mann,. Certainly I would be opposed to that. 

Mr. Rocers. Then if your system develops and the fellow at the 
higher-priced place can no longer buy from the manufacturer, but if 
he wants to buy that named product, the only place he could buy would 
be down at vour store ¢ 

Mr. SCHWEGMANN. Why do you think he would be only able to buy 
from our ¢ 

Mr. Rogers. For the simple reason that you are selling cheaper and 
vou ure getting it d otfe) it a 

Mr. SCHWEGMANN. I am not ting it cheaper. 

Mr. Rogers. But vou are selling it ¢ “he: aper. 

Mr. ScuwremManyn. I am selling it eaper but not getting it 
‘hea iper. Ile just wants more profit. He ae to have more profit. He 
has airconditioning. he has marble counters. he has everything of the 
latest. He has to get that because the cost of doing business is greater 
for him than it is for me. 

Mr. Rocers. But what happens is that if vou continue to sell it at a 
price lower than the other fellow. accordi gto vour theory. the con- 
sumer will come to your place and buy it. 

Mr. ScHWEGMANN. Do you not think that ought to be left up to the 
American people to decide whether they want to pay for plenty of 
service or go to a place similar to mine or other similar chain stores 
where they sharin, tere ocenoe es The working man and the salaried 
man and the professional man, because of their earnings being differ- 
ent. can pay for different amounts of service. You might thik your 
time is worth more money by running your affairs like a professional 
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man. A man who makes $50 or $60 a week, after he gets off on Friday 
night he thinks he can save more money for his family by going out 
of the w ay and spending some time running through a grocery store 
and pic ‘king out the things that he needs. 

Another man thinks that he would rather take a tr ip over the lake 
and order his things. The question of ability to pay comes in, what a 
man wants todo, That is one of the freedoms we have in this country. 

Mr. Rogers. Do vou not agree that if you continued to sell below 
everybody else in your community—— 

Mr. ScuoweGcMann. We are not selling below everybody else in my 
community. 

Mr. RoGers. And continued to take these items and sell them below 
the fair-trade price that is set by the manufacturer, that all who want 
those items will come to your place to buy ¢ Does not that necessarily 
follow ¢ 

Mr. ScHweGMaNn,. I will say this in all sincerity: We have a lot of 
good merchants in New Orleans and most all of them enjoy wonderful 
business. IT enjoy my share of the business. As I said before, there is 
a group of people in all cities who want extra service and are willing 
to pay for it. 

The people who want cheap prices and do not want any service 
should be also in turn expected to pay less for it. 

Mr. Gotpste1x. Do you envision that the supermarkets will grow 
all over the country or will there always be a place, Say, for the old 
country grocery store in smaller communities ¢ 

Mr. ScCHWEGMANN. I will say that a grocery store which renders a 
service to the communit yv and whose proprietor knows anything about 
his business will never be put out of i ate 

Mr. (ZOLDSTEILN. Do you handle adr ugs as we |]? 

Mr. SCHWEGMANN. Yes, sir. 

Mr. Gonpsrein. What is the difference in the average margin of 
profit between your food items and your drug items? Is it higher or 
lower ¢ 

Mr. Scuwreemann. We make on our drugs, on the shelf, approxi- 
mately 20 percent. 

Mr. Goupsrere. And on foods you make less? 

Mr. ScHWEGMANN. We make less on foods. The fair-traded prices 
on drugs runs around 3315 percent on the selling price, not the cost. 

Mr. Goutpsrerx. Would it be fair to say that you have taken on 
drugs because of the high margin / 

Mr. ScipweGMann. No: I have taken on drugs from the very begin- 
ning when I went in business. Drugs are just one of the things that 
I sell. 

Mr. Goupstein. Are you aware that some of the drug stores feel 
that there is competition from the supermarkets in terms of drugs / 

Mr. ScHwreMann. L know they know that. 

Mr. Gotpstrrn. I would like to read a letter to vou from the Feb- 
ruary 11, 1952, issue of Drug Topics on this subject and ask for such 
comment as you wish to make. It is entitled—the headline placed 
on it by the editors apparently—“How to beat the supers.” 

More and more I keep reading about food merchants encroaching into the 
drug field. Like the weather, we talk about it but do nothing 


Tam confronted with the situation like this in my town where a supermarket 
carries a line of cosmetics and toiletries. A few months ago I made a little 
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experiment. I ordered a few cases of leading brand soap powders, cleaners, an 
soaps. I advertised the merchandise for sale at my cost. I quickly sold out— 

Unfortunately in order for a retail druggist to compete with the supers, he mnu- 
carry from 10 to 25 leading grocery products. To buy this merchandise rig) 
he must purchase them in very large quantities (about 5 to 10 cases of ea 
individual item). The average druggist does not have the space for this me 

chandise nor can he financially handle the buying without disturbing his cred 
with the local drug jobbers. 

It is my opinion that drug wholesalers should cooperate with retail druggist 
in competing with the grocery chains. Let the wholesalers buy fast-moving gr: 
cery items and sell them to the druggist at cost. The wholesaler is not o1 
helping the druggist, but is protecting his own business. 

The letter is signed by Joseph Benenfield. Cole Pharmacy. 30 Mai: 
Street. Yonkers, N. Y. Do you have that kind of competition fron 
druggists In your area ‘ 

Mr. ScuwreMann. Yes. I will sav honestly that everyone has com- 
petition. [am minding my own business: I am running my own gro- 
cery stores and spend less time worrying about what the druggists 
are doing. I have all the problems that they have, plus mine, too. 

Mr. Gotpstrrrn. Do the wholesalers in New Orleans sell you all the 
drugs that vou want 

Mr. ScuweremMann. There is not a wholesale drug firm in New Or- 
leans that sells me. I get mine out of town. I pay extra freight on it, 
haul it from out of town. With all that extra difficulty—and not 
buying it direct, buying it from a wholesaler just as we have in New 
Orleans—I am still able to sell for less and still make 20 percent. 

Mr. Goutpsterx. So that the wholesalers are helping the druggists as 
this man would seem to indicate by not selling to you. Is that correct / 

Mr. Scuwremann. The wholesalers are helping the druggists by 
not selling me’ I would not say they are. I think their intentions are 


to do that I do not think they are doing that. They are becoming so 
selfish and so unconcerned for the good of the majority that they can- 
not even see what is going to hi: appen to themselves eventually. 

Mr. R 43} The question I think that he asked vou is. Are there 

ny drug stores in your neighborhood that get fast-se ling — as 

{in the grocery store. and put it on their shelves, and sell tien 
mmpetition with vou! 

Mr. ScuwremMann. Certainly. That is their right. If they ca 
sel] groceries cheaper than I can, I am glad for the consumer. 

Mr. Goupstrein. I believe that vou have a chart which purports to 
show the ditference in prices het ween Texas, a non-fair-trade State. 
and Louisiana, a fair-trade State. Would vou submit that‘ 

Mr. ScuweemMann. It was pertaining to liquor, and toothpaste. 
As an illustration, just a few of the fair-traded articles—Hadocol. 
that sold in Texas. similar to our store, at 6S cents: it was fair traded 
at $1.19. A merchant I guess had to have that much more profit 1 
order to stay in business. 

Alka-Seltzer sold in a free State or Schwegmann store for 31 cents 
and fair-traded at 49. Listerine shave cream, if you want to shave, 
you can buy at Schwegmann’s for 46 cents and you have to pay 69 cents 
for it at a fair-trade State. Milk of Magnesia we sell for 22 cents. 
You have to pay 39 cents for it. Ipana toothpaste, 25 cents, under 
fair trade is 43. 

Bayer aspirin can be sold for 49 cents against 59 cents. All the way 
down the line. There is a differential in some cases of more than 20) 
or 25 percent. 
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Mr. Goupstern. You are maintaining those prices despite the fact 
that you have to ship the goods in from out of town ¢ 

Mr. ScuweemMann. We still maintain the price that we choose to 
put on our products under conditions of war because that is what it 
really amounts to, Congressman. It is almost a war. It is battling 
every day. 

Mr. Rogers. Now you are talking about a war, battling every day. 
Phe manufacturer said, “IT want you to make a little and 1 want to 
make a little. You are in this battle with the retailer.” The manu- 
facturer says, * You are doing so well on this, I think we ought to have 
i little more profit.” 

So instead of selling that item to you at the same price that he sells 
t to somebody else, suppose he charged you 5 or 10 percent more ‘ 
You would object to that, would you not ¢ 

Mr. ScuwreMann. I would object to that but that still would not 
put me out of business or even affect my business, because he has com- 
petitive brands. The minute Alka-Seltzer or any of these national 
brands get out of line, he is still in competition all the way down the 
line. There is not just one make of drugs or toothpaste. They have 
i number of competitive brands in the toothpaste business. 

Mr. Rogers. Why wouldn't you let the manufacturer determine 
whether he is out of line or in line, rather than you going in when 
the manufacturer is trying to get all the retail outlets that he can / 

If you had to pay more for that merchandise you could not sell it 
under the fair trade item, could you: or, in other words, if you had to 
pay more than the other fellows. Suppose the manufacturer said to 
you, “If you are going to handle my goods, vou are going to pay me 
1) or 20 percent more than this fellow over here who is also selling 
the same item.” 

You would run—— 

Mr. Scuwreemann. I would not run, Congressman. IT will tell 
vou another reason why T would not run. 

Mr. Rogers. What would vou do? 

Mr. Scuwremann. I will show you what I would do. As I told you 
before, in all this toothpaste that I have used as an illustration, there 
ire competitive brands. If he thought I sold my product too cheap, 
he would raise my price as you said he would. He would have conse- 
quently a higher shelf price on that particular product than we would 
iave on the competitive brands. 

It would not take him long to wise up and say, “Schwegmann, how 
> it that you can sell these other brands for less? Why is mine so 
high?” IT would say, “You know the reason.” He has to sell tooth- 
paste, too. Everybody is looking to bring their product out to the 
consumer, We all need the consumer. <All] our living that we have 
today, myself, yourself, everybody else, we all live on the consumer. 

He knows that if he charged me a dime more. he knows what would 
happen to his product. 

Mr. Rogers. But if he determines that for his outlet to the retail 
trade that he should maintain a separate price, why should ‘you ob- 
ject to it? 

Mr. Scuwremann. I would not object to him asking no matter how 
high he went with his price, as long as after he said it cost Schweg- 
inann so much, then it is mine, then I can sell it at as little profit as 
| think my operation should stand. 
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He has that right. I have no quarre] with hun as to how nicl 
he should charge me, as long as he does not get in trouble with the 
Government. 

Mr. Rocrers. You don’t mean that. 

Mr. Scuwremann. I really mean that for the simple reason they 
have competitive brands. In the grocery field. in fact everybody's 
field today, I am sure you would get a lot of people to agree with 
me, the market today has so many varieties of every kind of goods, 
vou understand, that there is no need of wondering what would hap- 
pen to me. He would have to worry about what would happen to 
him. 

Mr. Rogers. Why do you then take and want to sell these brands 
at a price below that which he has set’ Why don't vou go and get 
this other product and put it up in competition rather than try to ruu 
his system ¢ 

Mr. Scuweemann. I believe that he shouldnt force his ideas on me 
and I have nothing to do with his ideas. I think in this country he 
should manufacture his woods and put whateve1 price it cost him to 
do business. After I buy it. it is mine. Let him make his price: let 
me set mine. 

Mr. Rogers. As vou say after you buy it it is vours. but vou forget 
that the system of the law up to the time that vou buv it, affords vou 
a protection that you can buy it. 

Mr. ScowreMann. I agree with you that it afforded me some pro 
tection, but not all the protection that you think it afforded me. In 
some cases it did not afford me anything. Thev won't sell me. hh 
some cases they have a differential in price because of how much vou 
buv. That stands to reason. 

Mr. Rocers. You and I know that isa violation of the law. 

Mr. Scuwremann. What isa violation of the law ¢ 

Mr. Rocrers. To discriminate against you. 

Mr. ScuwromMann. He is not discriminating against me. He is 
discriminating against me when he won't sell me because I won't 
put on the price that he wants. That is what he is doing. He tells 
me, “Unless vou sell at this price, we will not sell you.” 

And he will send vou a dozen telegrams to that effect. If vou do, 
you W id] vet hauled into the Federal court with an injun tion because 
vou wil] not put that high price on it. 

Mr. Rocers. It is true that that injunction is no good. 

Mr. ScuwremMann. I do not know about that. It cost me a lot of 
money and time. Weare not over this yet. Today we don’t sign any 
contracts. We never signed any contract. But at the same time 
I have to overcome the problem of how to get merchandise. Thev 
say if you don't sign vou don’t get merchandise. 

Mr. Rocers. The point that I am trving to make to you is that the 
law has afforded you some protect ion to get the merchandise. 

Generally speaking. Let us forget the fair-trade items as an 
example. 

Mr. SCHWEGMANN. Excuse mie if I get nervous. I am not being 
personal. 

Mr. Rogers. That isall right. I mean nothing personal. 

Mr. Scuwremann. I think you are giving it a good airing. 

Mr. Rogers. I am trying to rationalize your reasoning. We all 
started out. as I said before. with a free enterprise svstem. That is 
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the thing that you devoted the tirst three pages, practically, of your 
statement to. On that we all agree to. 

Your interpretation of the free-enterprise system as you have indi- 
cated here from time to time is that whenever I have a piece of goods, 
and you have a piece of goods, then we can just run right out and sell 
it for whatever we want to. That is your conception of a free-enter- 
prise system, isn’t it / 

Mr. ScuwremMann. Yes, sir. 

Mr. Rogers. Now we have on the statute books the Sherman anti- 
trust law. 

Mr. ScuwrGManyn. Yes, sir. 

Mr. Rogers. And the Robinson-Patman Act. which says to the 
manufacturer or those who have control of these goods before they 
sell them to you, that whenever they get ready to sell it, that they have 
tosell it to you the same as they sell it to me. 

They can’t discriminate against you and they can’t discriminate 
igainst me, and you say that that is a good law; don’t you 4 

Mr. ScuwremMann. | have the answer for the law. 

Mr. Rogers. All right. 

Mr. ScuwreMann. For the simple reason when I say 1 believe in 
free trade I believe it is for the manufacturer, too, that he should have 
his product in free trade, not saying that he won't sell me or charge 
me different prices. 

If it is free, the quantity and the price would be the same. As 
1 understand it, if it is free, it is just as free for one as it would be 
for the other. 

Mr. Rocers. I am fearful that you don't menn the statement you 
just made because when vou say he is free to sell, the manufacturer 
is free to sell 

Mr. ScuwremMann. To sell evervone, that is what I meant. In 
other words it is made, and should be free to sell to everyone. 

Mr. Rogers. At whatever price he wants ¢ 

Mir. ScrowrGMann. That is right, if he doesn’t discriminate. 

Mr. Rogers. That is what you want to do when you get it as a 
retailer / 

Mr. ScuwrGoMann. That is right. 

Mr. RoGEers. The lnw does not permit him to do that now becar 
he has to sell it to vou and to me on an equal term. 

Mr. ScrwreMann. That is what I am speaking of when I say the 
word “free.” 1 mean free. I have said that. I said-exactly what 
i mean. It would not be free if he could or didn't have to, or if he 
could charge ditlerent prices, it wouldn't he free. 

When I say “free” I mean that he makes that article and should 
have the same price fol everybody, providing the quantity Is the same 
and the price the same. When I say “free.” that is what I mean. 

Mr. RoGERS. \ OU mean he is free to se]] to you Onis if hie sells to 
the other fellow / 

Mr. ScurwrGManyn. That is right. 

Mr. Rogers. That is what vou mean DS “free / 

Mr. ScuwreMann. That is right. 

Mr. Rogers. Why’ What is wrong with the logic that if he is 
compelled to sell to you at a certain price and to me at a certain 
price, that he can’t say to you and to me that you and IT should sell 


t at a definite price? 
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What is wrong with that logic ? 

Mr. ScuweemMann. I don’t believe that the Government should de| 
gate such power to any man or group. 

Mr. Rocers. No, but the Government has set a policy for the manu 
facturer. It doesn’t tell him what he should sell it for but it does sa 
to him that, “If you do sell it, brother, you had better sell it to every 
body equally or we will have you in court.” 

Mr. ScnwremMann. That is exactly what I would do and eaxct), 
what he has to do, excepting that I am not going to let him tell m¢ 
after—— 

Mr. Rogers. Except that you don’t want to extend that protectico 
anv further. 

Mr. ScuwreMann. Ido. Tam not quarreling with him. Of cours 
vou and I understand the difference. We differ on that point ver) 
much. IT say this again: A manufacturer manufactures a piece o} 
goods. ‘The law says that he has to sell it to everybody for the san 
price. Ido that. 

We will assume that the law also says that he is conpelled to sel] 
to everybody. In my particular case that doesn’t hold true with th: 
drugs. 

Mr. Gorpsrern. Is it your point that you sell all the people who pur 
chase from you at an equal price, and you purchase from manufactur 
ers at an equal price that everybody else does ? 

Mr. ScuwremMann,. On the same quantity, yes, sir. 

Mr. Goipstern. You sell to all of your consumers the same goods at 
an identical price, the same way that you bought them at an identical! 
price ¢ 

Mr. ScHWEGMANN. Yes, sir. 

Mr. Rogers. Thank you, Mr. Schwegmann. I appreciate your 
thoughts. Of course as you recognize, this is a very controversi: 
problem. It is a question involving free enterprise and restraints. 
There are many segments of society that we have to consider. 

The consuming public is the biggest segment of all society and we 
are always looking out after them. Many retailers, as your statement 
indicates, have however, fallen by the wayside. But I guess that is 
our system. 

Thank you very much. 

We will stand adjourned until tomorrow morning at 10 o’clock at 
which time we will hear Mr. John W. Anderson, president, America 
Fair Trade Council. 

(Whereupon, at 1 p.m., the hearing was adjourned. ) 
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FRIDAY, FEBRUARY 22, 1952 


Hovusr or RepresENTATIVES, 
SPECIAL SUBCOMMITTEE ON THE STupy OF Monoro iy, 
Power or THE COMMITTEE ON THE J UDICLARY, 
Washington, DOC. 

The subcommittee met, at 10 a. m., pursuant to adjournment in 
room 346, Old House Office Building, Hon, Emanuel Celler (chair- 
ivan) presiding. 

Present: Representatives Celler (chairman), Willis, and Rogers. 

Also present : E. Ernest Goldstein, general counsel to the subcommit- 
tee; John F, Woog, assistant counsel; Jerrold Walden, assistant 
counsel; and Eileen R. Browne, clerk. 

The Cuairman. The meeting will come to order. 

Although this is a holiday in most States, we are working in Wash- 
ington, and the presence here of Mr. John W. Anderson, president 
of the American Fair Trade Council, indicates that that gentleman 
works holidays or no. He is here to testify as our first witness this 
morning. 

Mr. Anderson, if you will please give your name, address, and 
affiliation to the stenographer we shall proceed with your testimony. 


STATEMENT OF JOHN W. ANDERSON, PRESIDENT, AMERICAN FAIR 
TRADE COUNCIL, INC., ACCOMPANIED BY RICHARD S. MELVIN 
AND JOHN E. LEWIS 


Mr. ANpbersoN. My name is John W. Anderson. I reside at 578 
Broadway, Gary, Ind., and I am president of the American Fair 
lrade Council with administrative headquarters at Gary, Ind. 1 am 
president of the Anderson Co., which manufactures automotive 
equipment and is now in its thirty-fourth year of operations. 

The Cuairman. You may proceed, Mr. Anderson. 

Mr. Anperson. I would like to suggest that this presentation has 
been developed quite carefully, and I believe the subcommittee will 
lind within it before I conclude answers to most, if not all, of the 
(uestions that may arise in their minds as I go along. 

The Cramman. May I ask, Mr. Anderson, since we will have 
o conclude your testimony this morning, what your plan of procedure 
will be# Do you want to read this entire statement or how do you 
vish to proceed ¢ 

Mr. Anperson. The statement itself I should like very much to 
read, and then I may finish that easily within plenty of time to allow 
for questioning and discussions. The appendix, no. None of this 
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cation that any particular group possesses any peculiar advantage in 
the scope of its op portunities to carry to the public the benefits and 
advantages of the principles of fair trade. 

I appear here today in support of the following propositions : 

Proposition No. 1: That fair trade, as established by the substantially 
uniform laws of 45 individual States, promotes fair play in merchan- 
dising, provides incentive to manufacturers to make available con- 
stantly greater product values to the public, restricts the growth of 
distributive monopolies, stimulates employment, and is otherwise in 
the public interest. 

Proposition No, 2: That fair trade marks a natural and logical 
advance in the evolution of our incentive esonomy—in that it prov vides 
the only practicable and equitable voluntary method by which a mannu- 
facturer of a product bearing his brand and thereby carrying to the 
consumer his pledge of quality—is also enabled, at his own risk, to 
relate that quality to retail price—thus establishing for the consumer 
the value of the product in comparison with competitive products. 

Proposition No.3: That, since, in more than 20 years, no State fair- 
trade law, once enacted, has ever been repealed, Congress may properly 
assume that the States having fair-trade acts have found them, in in- 
tent and in effect. in the public interest. 

Proposition No. 4: That Congress, while showing equal respect for 
the will of the three States, and the District of Columbia, which do 
not have fair-trade acts, should use its legislative powers reasonably 
to give fullest interstate effect to the uniformly expressed intent of the 
15 State fair-trade acts, in all their essential provisions. 

Proposition No. 5: That Congress, while moving meticulously to 
avoid permitt ing, by implication or otherwise, any resident of any one 
State from operating, in interstate commerce, in violation of the anti- 
trust laws of any other State having no fair-trade act, or in violation of 
Federal antitrust laws, should, with equal care, employ its legislative 
powers to prevent residents of any one State from operating, in inter- 
state commerce, in violation or subversion of the fair-trade laws of any 
other State. 

Proposition No. 6: That the intent of Congress in the Miller-Tydings 
Act, reported out favorably by this committee and by the Committee 
on the Judiciary of the Senate, was substantially in line with the 
above propositions 1 to 5, inclusive. 

Proposition No. 7: That the Keogh bill, H. R. 6367, gives effect to 
the above propositions in such clarity of text and soundness of legisla- 
tive device and procedure as to avoid, with reasonable certainty, any 
further serious economic disturbances occasioned by judicial action 
based upon findings of structural weakness in the law. 

Proposition No. 8: That all of the effects above enumerated as de- 
sirable can best be obtained through an amendment to the Sherman 
Act as provided in H. R. 6367; that efforts, however well and unself- 
ishly intended, to obtain those results by any other legislative pro- 
cedure, lack sufficiently a sound basis in seasoned precedent, and pre- 
sent such exposures, of resultant legislation, to successful attack in the 
courts, as to suggest strongly the merging of all support of commonly 
expressed object tives, that there m: LV be cleared all i 0 acles to action, 
by the House and by the Senate, upon text identical with that of H. R. 
6367. 
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Proposition No, 9: That the enactment of alternative legislation, ; 
the best form known to have been heretofore proposed, would 10 
prevent citizens of one State from invading or evading, in interstat- 
commerce, the market places of another State, in subversion and su! 
stantial violation of the fair trade laws of that other State—partic 
larly, but not solely, where the invasion had its origin in a State ha, 
ing no fair trade act. 

Proposition No, 10; That fair-trade laws, contrary to representa 
tions of honored, but inadequately informed, governmental agencie-. 
are not employed to facilitate collusive, horizontal price-fixing, «- 
relating to more than a minor segment of the entire operations of fain 
trading industry—and do not reveal or encourage any proclivities to 
ward collusive or coercive violations of State and Federal antitrust 
laws not, in fact, already in such wide evidence, long before the adveii 
of the Sherman Act and of the State fair trade acts, as to have 
prompted their enactment. 

Proposition No, 11: That manufacturers whose fair-traded product- 
produce perhaps the largest dollar volume of all fair-traded product- 
were not coerced to fair-trade their products, do not connive or co! 
lude with competing manufacturers in determining the prices ani 
conditions under which fair trade operations are conducted, and are 
not governed, in deciding to fair-trade, by any assurances that manu 
facturers of competitive products will also fair-trade those products. 

The Cuairman. Mr. Anderson, do you care to be interrupted fo 
questions now or would you rather wait until you conclude your state 
ment ¢ 

Mr. Anperson. I would rather wait, if it is just as agreeable, be- 
cause then perhaps the question will be answered before I finish wit) 
my paper, along with other questions. Would that be agreeable / 

The CuarmMan. Surely. 

Mr. Anperson. Thank you. 

Proposition No. 12: That competition, the life of our free-ente: 
prise system, is best promoted in the public interest when both tl. 
quality and the price of a trade-marked product—and therefore the 
competitive value of the product—are established by the manufa 
turer, who has thousands of times more at stake in its success or failur 
in the market place than has any retailer, with his limited and tran 
sitory inventory of the product. 

Proposition No. 13: That the concept that fair trade prevents a 
retailer, with a cost of operation less than that of his competitors. 
from passing the benefit of his superior management along to th. 
public is entirely erroneous; that the average retailer obtains much 
less than 10 percent of lis dollar volume from fair-traded products: 
that the products that prodyce the remaining 90 percent of dolla: 
volume are price-fixed by the retailer to suit himself; that the retaile: 
who insists upon cutting prices of popular trade-marked product- 
usually does so because he has a higher cost of operation than his com 
petitors and must force store traflic artificially from those competitor: 
in order to cover those higher costs. 

Proposition No. 14: That the dark-room and ivory-tower concepts. 
presented from outside industry, of the economic effects of fair trad 
and of attitudes of the American public with relation to fair trade. 
are overwhelmingly controverted by the truth; that a vast majority) 
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of all housewives prefer to have the manufacturers set—and lawfully 
enforee—the retail prices of their favorite trade-marked products. 

Proposition No, 15: That fair-trade supplements, in our free econ- 
omy, the propulsive incentives provided by our patent laws, our trade- 
mark laws, our copyright laws—and all other legal obstructions to 
piracy that encourage the citizen to extraordinary effort in the service 
of the public, in the hope of receiving and retaining commensurate 
reward, 

Having stated these propositions, may I beseech your indulgence 
as 1 endeavor, most respectfully, out of my own experience, and out 
of the experience of others, to support them ¢ 

Thirty-four years ago—in 1918—I1 founded the American Co., with 
a capital of $10,000, to manufacture Hot-Spot manifolds for model ‘TP 
Ford cars. It was a good manifold. We sold a lot of them through 
automotive wholesalers, who resold to automotive retailers. 

In 1919 we added three new products—one of them a timer for 
model T Fords—-which soon proved far superior to any one of thie 
nearly 200 different makes of timers offered at various periods as 
replacements for the Ford timer used for original equipment. 

Our limited capital compelled us to localize our sales promotions to 
one or a few marketing areas. In each of those areas we had the 
sale experience. 

The somewhat amazing advantages of our timer created almost 
instant recognition and popularity in any area where introduced. 
The enthusiasm of users infected the dealers and volume grew with 
somewhat phenomenal rapidity. 

Then something happened—always. Wholesalers, usually those 
who had contributed little or nothing to the pioneering of the product 
in the area, started cutting the wholesale price on it quietly, here and 
\here, as a means of taking over the business of the most active dealers. 
Those dealers—and by dealers, 1 mean retailers—then used their buy- 
ing advantage to cut the retail price. Other dealers, who were doing 
perhaps 90 percent of the business in the area on our timer, and who 
didn’t have the special inside extra discount from a wholesaler, stopped 
reordering our timer—and sold other timers instead. 

Jobbers’ salesmen dropped our timer from their minds and their 
efforts because they never knew what kind of a discount they would 
iieet in competition. The sales of our timer in the area collapsed 
under conditions which presented almost insurmountable difficulties 

attempting to restore resellers’ interest. It was not feasible to 
ittempt to sell the timer directly to Ford owners. 

By 1922 we were, by all known standards, bankrupt. Or perhaps 
| should put it in the words of our most-favored banker, to whom we 
owed most, who, as a member of a creditors’ committee of three who 
examined our business to advise creditors what to do, remarked, 
“You're mistaken—John isn’t insolvent. But of course he had to get 

~vlvent first before he could get into the condition he’s in now.” 

At that point we had nothing to lose. Our creditors, all of them, 
granted liberal extensions, and were paid in full. In the meantime, 
itter a bit of research into Federal law affecting price maintenance 
activities, we sent a registered letter to all our jobbing accounts in 
which we told them we thought they were a bunch of amateur gyps; 
‘iat when we wanted our merchandise gypped we were going to take 
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it to the professionals and have the jobs done scientifically. In the 
meantime, we warned, any jobber who cut our suggested schedule of 
resale prices would receive no more timers from us, 

That notice went out in October of 1922. Between that date and 
May 1, 1925, we cut off 137 jobbers for price cutting. In each instance 
we waited for an order, and returned it with a letter intended to be 
highly constructive in its criticism of the business methods of the price- 
cutting jobber. We sent a copy of that letter to all jobbers remaining 
on our list of customers. The letter recited specifically, from invoices 
or other documentation in our hands, invoice numbers, dates, quan- 
tities, and prices billed. 

Customers remaining on our list in the area affeeted did not have 
to be prompted to make copies of that “cut-off” letter and give it to 
their salesmen—who showed it to all their timer dealers. Since 9 out 
of 10 of those dealers had no access to the contidential extra discounts, 
they were resentful, and showed that resentment by withholding 
business from the offending distributor. 

That “refusal to sell” formula saved our business. However, we 
were compelled to limit our distribution to a relatively small number 
of wholesalers of automotive equipment who were either too smart or 
too ethical to foul up our distribution with cut prices. 

That limitation in number of available wholesale outlets who could 
be used naturally limited our distribution to a smaller number of re- 
tailers and, by the same token, limited the availability of our product 
to Ford motorists. However, we had no choice but to be content with 
a modest volume of business. We were happy to be able to stay in 
business. Had interstate fair trade been available in those days we 
could have enlarged our distribution of our better timer to serve a 
much larger number of Ford owners. 

Youre right. The Federal Trade Commission did enter a complaint 
against us, based upon their presumption that we were operatmg in 
violation of Federal law. For about a year and a half their investi 
gators had walked off with files of our correspondence lifted from our 
wholesaling customers. Then came the complaint. We had_ not 
enough money to employ a top-flight lawyer. We couldn't risk rep- 
resentation by a mediocre lawyer, of which in those days there were 
some, So I was compelled to represent my company at the hearings. 
I was compelled to write the brief with which we closed our case. 
The last sentence of that brief read, “Respondent does not presume to 
discuss the law.” 

The Commission was compelled to the conclusion that we had not 
made agreements with any of our customers to maintain the price and 
had not done any other thing in violation of Federal law. By unani- 
mous vote the case against us was dismissed—after more than 3 years 
of harassment and expense imposed upon us. 

When the Miller-Tydings Act was passed we of course moved all 
our products—voluntarily—under fair trade—in all the States having 
fair trade acts. We have since merchamlised all our products under 
fair trade. ‘Today our replacement windshield wiper blades and arms 
are sold in large volume through practically all desirable automotive 
wholesalers and by more than 100 ail companies. More than 260,000 
retail outlets sell our blades and arms—known to the trade as “ANCO 
Rain-Master and Clear-Flex Blades” and as “ANCO Dead-Locker 
and Super-Service Arms.” 
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We have built our business on wiper blades and arms against com- 
petition at one time almost fully entrenched in the national market. 
Our competitor has 10 times our financial resources. We have had 
at all times other competitors. Competitive prices have never ex- 
ceeded ours. We feel we have always offered far greater value 
miles of better service per dime of retail price—than any competitor. 
Car owners obviously have agreed—hence our growth. None of our 
competitors has ever fair-traded any of his blades or arms, except one, 
perhaps experimentally, in a State or two and for a brief time only. 

We know of no trade association in the field of automotive equip- 
nent that has ever put any pressure on any mi anufacturer to fair 
trade. We know of no manufacturer in the automotive-equipment 
field who has ever received from his resellers, horizontally or in organ- 
ized groups, any pressure to fair trade his products. 

IT am perhaps more than ordinarily familiar with activities in the 
automotive-equipment field, having been for many years a director of 
the Motor and Equipment Manufacturers Association. Iwas for three 
consecutive vears of World War II its president and have been for a 
number of years chairman of its policy committee. I was cofounder 
of the Automotive Council for War Production, in Detroit. The mem- 
bership of that council included all the vehicle manufacturers and 
about 800 manufacturers of parts and equipment. I was a member 
of the board of directors and an officer of-that council throughout 
World War IT and was chairman of its military replacement parts 
governing board. I am at present representing MEMA in liaison 
with the automotive industry's committee on defense cooperation. I 
served throughout World War II as a member of OPA and WPB 
automotive advisory committees. 

While a number of manufacturers in the field of automotive equip- 
ment and supplies fair trade their products, I have seen no indication 
of any collusive or coercive activity, at any level of production or 
distribution, as affecting fair trade, within the automotive industry. 

I am likewise more or less familiar, as president of the American 
Fair Trade Council, with the attitudes, policies, and activities of fair 
trading manufacturers in widely diversified industries. I know of no 
collusive or horizontal price-fixing activities in such diversified indus 
tries and I know of no coercive operations or influences employed in 
those diversified fields to force a manufacturer to fair trade a product 
he would not otherwise fair trade or to fair trade that product at prices 
he would not otherwise choose for the product. 


INALIENABLE RIGHTS OF MANUFACTURERS, RESELLERS, AND CONSUMERS 


Continuing background comment supporting the propositions ad- 
vanced, aig I point out that it would have been fortunate indeed had 
fair trade laws been named “Voluntary fair trade laws.” The “vol- 
untary” feature of all fair trade is too often ignored by its opponents— 
even by those in high places. 

Among the alienable voluntary rights of a manufacturer is the right 
to drop dead. So far as is known, neither the Department of Justice 
ior the Federal Trade Commission has challenged that right. Gov- 
ernment itself has recognized that right by establishing bankruptcy 
courts through which to dispose of the remains. 
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The manufacturer, well within the framework of his right to d: 
dead, also has the inalienable right to decide not to manufacti) 
His decision to manufacture is a voluntary decision. It is fortuna: 
for all resellers that they have a likewise inalienable right to dec 
what they are not going to buy for resale. And surely no one woy)! 
deny the consumer the right to decide what not to buy. 

The reseller has, on the one hand, the manufacturer trying 
persuade him that he should buy that manufacturer's product. O 
the other hand he has his customer, also with the inalienable rig 
to buy or not to buy that product. When the consumer refuses 
buy, the impact is felt clear through the reseller to the manufacturer— 
and quickly. If the consumer doesn’t buy a certain product t! 
reseller doesn’t buy it. The manufacturer does not sell it—and ther 
fore cannot continne to produce it. His employees must hunt f 
other jobs. 

Thus we have outlined the framework of our free-enterprise system— 
our competitive-enterprise system. When the manufacturer declins 
to sell except under conditions that his trade-mark he res} ected—a 
be not degraded to promote store traffic—and that all resellers sel] at 
2 minimum price established by him—that manufacturer is operating 
entirely within the framework of free enterprise—because the reseller 
and the consumer are free to decline to buy the manufacturer’s prod- 
uct—free to turn to a competitive product. The manufacturer, please 
be reminded, is well within the framework of his right to drop dead 
when he declines to manufacture except under conditions that protect 
his trade-mark. 

The manufacturer cannot fair trade his product unless it is in free 
and open competition with other products of the same general class. 
so, the consumer cannot be trapped by fair trade. Neither can th: 
reseller, who always, under all the 45 State fair trade acts, is free to 
close out his supply of any fair-traded product—at any time—at ony 
price that pleases him. And there must be other competitive produc 
to which the retailer (or wholesaler) may turn instead, or the discor 

tinued product could not have been fair traded. Therefore, whence 
al] the emotional gymnastics about the unfairness of “coercing” the 
poor retailer to refrain from using a clear product for an unclea 
purpose f 


NEITHER QUALITY ALONE NOR PRICE ALONE DETERMINES THE VALU! 
PRODUCT 


It is of prime lnportance that we do not neglect the fact that enly 
by relating price to quality can the value of a product to the consume! 
be determined in comparison with values offered by competing } rod 
ucts. This is an incontrovertible statement of a fact apparent) 
screened deliberately by all manner of people and interests who for om 
reason or another would destroy fair trade. 

An unshakable understanding of the true economic significance of 
fair trade—of its indispensable function in the continuing evol tio 
of our incentive economy—perhaps should be supported by a brief 
historical observation. 

Following the earliest days of America. one of its areas after another 
became sufficiently populated to provide homes close enough together 
to permit to operate successfully that pioneer in American merchan 
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dising known as the “pack peddler.” T was born and raised in an 
agricultural county in Illinois wherein several of the richest farms 
were owned by a man who came to the area prior to the Civil War, as 
a» pack peddler. It is told of him that, anticipating an inflationary 
period as a result of the Civil War, he went to New England, after his 
graduation from pack-peddling, and bought boots and shoes enough 
to fill, to the ceiling, a large room in the home which by then he had 
quired, The story was that, as prices on boots and shoes increased 
ithe inflationary period which he had foreseen, he would black out 
the old price on the sole of the boot and mark on a new spot a new 
price. The community got a touch of humor—perhaps sad humor— 
when this shrewd merchant finally ran out of fresh space on the soles 
of the boots on which to mark the advancing price. No boot manu- 
facturer told that merchant, or the man who bought the boots, what 
was a fair price to pay. 

The pack peddler of more than a century ago carried on his back, 
wrapped in canvas, a varying assortment of trinkets, gadgets, and 
utilities that might catch the fancy, or meet one or more of the needs, 
of the housewife who then, as now, managed most of the buying for 
the household. I might state here that I came in as a small boy 
slightly before the pack peddler went out. I saw the pack peddler in 
operation on our back porch. 

The pack peddler would open his portable “department store” and 
spread it on the porch or kitchen floor, to expose each item of its con- 
tents. The housewife would examine most carefully those things she 
felt she might want to purchase, because she had no other guidance 
than her own sense in determining the quality of the product. Brand 
vames there were occasionally on some of the products, but they usually 
meant little or nothing to the housewife—a part of whose training for 
her mission as a mother had been to guard against dishonest or defec- 
tive merchandise. 

Asto what was a reasonable price to pay for any of it, the housewife 
had but little guidance. Therefore, almost no purchase was made 
without haggling with the peddler as to his price. The housewife 
usually assumed that the peddler first priced everything higher than 
le expected) would be paid—so as to permit reduction by haggle to a 
price he was willing to take. 

Came greater concentration of population, and with it came, as have 
ilways come, significant changes in methods, channels, and habits of 
distribution. The trading post graduated into the county-seat store, 
which became the center of the buying interest of the housewife. That 
was a far step from the day when my Grandfather Anderson drove a 
wagonload of corn by ox team more than 100 miles from Attica, Ind., 
‘o Chicago to sell it for money with which to buy there the “store cloth” 
ind other precious items coveted and needed by his family. 

Those later days of the county-seat store were indeed great days for 
the housewife. She no doubt felt that she had come at last into her 
own as purchasing agent for the family—with such a variety of things 
for sale so near her. 

bt she still had to exercise all the functions of the laboratory and 
the proving ground in determining when she might be getting her 
money’s worth in the product she might buy. I well remember when, 
in my early teens, my father took me to the county seat to buy me an 
overcoat—a very proud day for me. I stood in awe, as he examined 





344 STUDY OF MONOPOLY POWER 


different coats, as they were tried on me. None had any identificatio) 
as to the maker—at least no identification that meant anything to 
my father. So he looked the coats over very carefully, asked man) 
questions, finished the long haggle with the storekeeper, finally agreed 
on the price, and we took the coat home. 

Mother looked at the coat with a very doubtful eye. I put it o1 
proudly to wear it, stuck my hands down firmly in the side pockets 
The pockets, revealing their shoddy ancestry, tore. At that point 
father disappeared, doubtless wishing he had taken mother with us to 
buy the coat. 

We had no one we could blame but the storekeeper. As to him. 
we had no recourse, except to go next time perhaps to his competito: 
at the other end of town. His competitor, of course, had no bette: 
means of determining the quality of the merchandise he bought tha: 
did the first storekeeper. 

Determining price, from the customer’s standpoint, was an irksome 
thing in those days. The storekeeper alone knew what he had paid 
for the merchandise—and his cost figures on the tag on the merchan 
dise were in mysterious code that the customer could not read but 
about which he frequently speculated. 

de it said to the credit of our competitive enterprise system that. 
even then, it had begun slowly to function, to remove, for the con 
sumer, uncertainty as to the quality of a product. Manufacturers here 
and there had adopted trade-marks, had advertised those trade-marks. 
and had built into the products carrying those trade-marks a consist 
ent standard of quality upon which the consumer learned he could 
depend. 

Thus came, under our competitive system, one of the major ad 
vances inspired by incentive factors within our economy. The manu 
facturer who trade-marked a product, and maintained its quality con 
sistently, did so because he felt his contribution would be so appre 
ciated by the public, long groping for such guidance, that his product 
would sell where other products of uncertain ancestry would not, in 
comparison. 

Experience brought a growing appreciation on the part of the pub 
lic of the significance of trade-marks. Came then a greater and 
greater demand for brand-named products—and greater and greate! 
confidence in the manufacturer proud enough of his progeny to give 
it his name and thus guarantee its character. 

The growth in recognition of brand-named products was a long 
step in the public interest. However, it was not the final step neces 
sary to round out the ability of a manufacturer of a trade-marked 
product to give to the consumer assurance as to the value of that prod 
uct compared to values of competitive products. 

The value of a product is determined by what the consumer get- 
for what he pays. It is never determined by price alone. 

Of two competing brands of automobile tires, for example, one 
tire may deliver 18,000 miles of service, whereas the competing brand, 
at a retail price, say 15 percent higher, may deliver 30,000 miles of 
service, under the same driving conditions. The value of either tire. 
to a user expecting to continue 30,000 miles of travel, would be deter 
mined, with mathematical certainty, by the cost per mile of service. 
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A pair of shoes may be purchased for 85. Another pair of shoes, 
looking better and fee ‘ling better, may cost S12. The $12 shoes may 
easily out wear three or four pairs of 85 shoes. 

Therefore the “cost per mile of service” is lower—and the value 
= higher. 

That there is a place in the market for products of various values 
is obvious. Current budgetary limitations must be considered by 
some purchasers. Others may be able to pay a greater price to get 
lower “cost per mile.” So long as such varying demands exist, there 
will be those who will produce and distribute to meet those demands— 
at all levels. 

You have heard it said that nature abhors a vacuum. Competition 
also abhors a vacuum and does not let it stand very long. 

However, there can be for the consumer no dependable guide as 
to the value of a product. unless and until he can relate correctly 
the quality of the product to its price. He may be familiar with the 
quality, having come to rely upon the brand name carried by the 
product. But he cannot determine the actual competitive vi alue of 
that product to him except with relation to the price he must pay 
for it. 

So, even under the fullest exercise, in the public interest, of the 
incentives created by our trade-mark system, the consumer—the Amer- 
ican publie—before the advent of fair trade, still had no dependable 
means of relying upon a trusted manufacturer for a complete index 
to the value of that manufacturer's trade-marked product. The 
manufacturer may have advertised a retail price for his product. The 
manufacturer may even have printed that price on the container of 
his product. That may have satisfied some consumers at some stage— 
but it did not serve fully the interests of the consumer for the following 
reasons : 

(7) The manufacturer's advertised price for the product, no matter 
how reasonably competitive, with relation to its quality, had not 
enough stability in the market place to maintain, in the mind of the 
consumer, confidence in the competitive value offered by the brand, 
because 

(+) The manufacturer who earned soonest—by the consistent com- 
petitive value of his product—the greatest confidence of the greatest 
number of consumers, found himself, along with his consumers, the 
earliest victim of a deceptive price-lure formula for retailing. The 
basic psychology of that formula, plaving upon the universal love 
of “something for nothing” has common rooting with the age-old 
warning, “Let the buver beware.” 

Clever merchants long ago learned that they can, with substantial 
accuracy, relate their weekly, monthly, and annual volume of retail 
sales to the number of people who visit their stores. Merchants long 
ago learned also that, out of every $10 left within the store by the aver- 
age customer, much less than a dollar is spend for popular, branded 
products. More than $9 of the S10 is spent for lesser-known, or un- 
known, brands of products, for the values offered in which their 
manufacturers assume no responsibility because they have chosen to 
have no control of the retail price, which price is fixed instead of at 
the will of the storekeeper. 

The formula for cutting prices attractively on popular, trade- 
marked products, to lure customers for competitive stores. brings the 
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popular product into disrepute with the public. Those many tin 
more numerous merchants who offer the product reasonably at | 
established price are made to look like robbers to their customers 
who desert them and divert their cash to the lurist retailer. The ); 
jured retailers naturally withdraw their patronage from the victimize 
product, and the manufacturer and his workers suffer accordingly. 

The story of public reaction to cut-price lures has been told so often- 
and ignored so professionally—that it savors a bit of monotony in 1) 
retelling. But it must be told, and retold, as a significant phase of « 
economic development, now the subject of controversy which, if ignor 
by our Congress in this emergency, it is feared by many may easil: 
precipitate a serious chain reaction of unemployment. As fountai: 
heads of production and employment subside, with them subside t}), 
sources of taxation. Any serious impairment of the operative po- 
tion of resellers restricts employment at resale levels. Restrictiy: 
reactions upon the manufacturer follow promptly and with devastat 
ing certainty. 

The willful prostitution of the good will of the manufacturer, by tli 
retail lurist seeking store traffic normally moving to his competitors. 
in the light of the ) deraeting consequences suffered by innocent peop! 
at so many levels, it 1s felt should be held to public scorn. A reselle: 
who hijacks a truckload of manufacturer’s trade-marked product goes 
to jail. A retailer who hijacks that manufacturer’s most valuable 
property—which is the well-earned confidence of the consumer in that 
manufacturer’s trade-mark—goes to the country club and struts his 
stuff—and employs others to fabricate economic theories to justify 
his conduct. 

We have been assured in these hearings by Mr. Morison, the dis 
tinguished head of the Antitrust Division of the Department of Justice. 
that we now have an economy much higher pitched and with a muc!: 
greater volume of production than at the time the Miller-Tydings Aci 
was passed by Congress. Significantly, perhaps, he gave fair trad: 
no part of the credit for that growth. We believe it deserves substa: 
tial credit. At any rate we have further to fall than at the time tl. 
Miller-Tydings Act was passed, if we by any chance start that spire 
of depression for which our ideological enemies never cease to pra) 
and work—both from within and from without our country. 


AMERICA NEEDS THE CATALYTIC INFLUENCES OF INTERSTATE FAIR TRADE 


So, disregarding, if you please, every interest involved in these seri 
ous discussions except the interest of the American people, may wi 
grasp and hold securely the full significance of the catalytic effect of 
interstate fair trade, as enabled by the Miller-Tydings Act, upon oui 
economy. I use the word “catalytic” because no other word seems 
adequate to define the magic of those American institutions whic! 
propel our economy through consistent appeal to the primal instinct 
of the human animal toward self-advantage through sacrificial effort 
to provide security for his rainy day. 

It is out of that relentless sacrificial devotion to achievement 
the service of the public—in the hope of a commensurate reward- 
that our economy gains its momentum and its phenomenal growt! 
Temporary acceptance of assurances of paternalistic government:! 
security for the individual cannot for long ignore the basie fact that 
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all capacity of the Government to offer security to the individual 
must come out of the creative and productive leadership of men will- 
ing to labor 80 or 100 hours a week in the creation of an economy 
able to provide to millions of other men, for a 40-hour workweek, 
the highest standard of living known throughout all the history of 
mankind. The lives of millions of our citizens today are richer by 
fur than any known to kings and potentates before our patent system, 
our copyright system, our trade-mark system, our fair-trade system, 
and other American institutions creating incentive began, collec- 
tively, to create the phenomenal productive and defensive power of 
our economy. 

Many speak glibly of our free enterprise system or our system of 
unrestricted competitive enterprise as creating our muscle for pro- 
duction and distribution, without examining the catalytic factors 
which make our competitive system work. Competition may be con- 
structive and creative—or it may be destructive of all incentive to 
create and produce—and thus destructive of all the fruits of free 
enterprise. 

Those who cry for the unrestricted competition of the jungle as the 
only means of advancing our economic welfare, to be consistent, 
should be equally vociferous in demanding that one competitor in the 
prize ring, preferably the largest and strongest, be equipped with 
brass knuckles, or that all locks be removed from doors. 

Fair-trade laws, for the first time in the American economy, give to 
the manufacturer the right to require that any one or more of his 
trade-marked or branded products be sold by all its resellers, in any 
State having a fair-trade an at not less than a price established by 
the manufacturer—provided that the product must be in free and 
open competition with other products of the same general class. 

Fair trade for the first time gives to the consumer—symbolized by 
the American housewife—the fullest advantage of competition be- 
tween manufacturers, in values of products for the same general pur- 
pose. As heretofore pointed out, true competition is competition in 
value—determined by relating quality to price. 

Only through State fair-trade laws, implemented by the Miller- 
Tydings Act, have individual manufacturers, acting independently 
of each other, been able to make the competition of their individual 
branded products fully effective by maintaining uniformly, within 
the reach of all consumers, a definite competitive value in their prod 
ucts—through determining not only the quality—the “mileage”—de- 
livered in their products—but also by establishing the price below 
which those products may not be sold. Only thus can the value—the 
consumer's true index—be determined competitively. Only thus may 
the true intent of our competitive free-enterprise system be given 
fair effect—in the public interest. 

‘air-trade prices—advertised widely—are seldom exceeded by any 
retailer. Fair-trade prices advance, in an inflationary period, much 
more slowly than the general price index. 

By reference to page 28 of appendix A under the subject, Fair 
Trade Prevents the “Cut-Price Spiral,” and the “Quality Squeeze,” 
you will note a discussion of the influence upon product value result- 
ing from purposeful increases or enforced decreases—in the prime 
costs of manufacturing the product, Variations in price costs— 
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either up or down, create much greater relative variations in the value 


of the product. 

I can testify from my own 34 years of manufacturing experience 
that voluntary price stabilization under fair trade enables a manu 
facturer to make increases in his prime costs—to gain increases in the 
value of his products to the consumer—without any change in price 
and in confidence that recognition of the increase in value to the 
consumer will produce increased volume which—through its reduction 
in overhead costs per unit of product—may more than offset the in 
crease In prime costs. 

In fact. gentlemen, that policy of improving quality and, with retail 
price unchanged, improving actual value to the consumer per unit of 
price. has been a most important factor in increasing the popularity 
and use of our products. Were we exposed constantly to the pressures 
of so-called unrestricted competition—in line with the single concept— 
we might easily be compelled, in order to stay in business, to find 
means of reducing our prime costs—fully conscious of the fact that, 
is those prime costs were reduced, the quality (utility, mileage) and 
value of the product per unit of retail price would shrink much faster 
than the retail price. By “prime costs” is meant the costs of factory 
labor. including product inspection, and so forth, and of course in- 
cluding material costs. Substitutions of cheaper materials, elimina- 
tion of inspection operations, neglecting upkeep of equipment con 
tributing to quality, and other devices, could be resorted to in our 
factory to reduce our prime costs perhaps by 10 or 15 percent. To do 
so. however, would easily reduce the value of our products to car 
owners by 50 percent or more. 

I wish to suggest there on page 20 is reflected the little-understood 
and seldom-emphasized factor which goes deeply into the determina- 
tion of the value of fair trade to the public. I commend it to the care- 
ful attention of the committee. 

This function of fair trade, in providing means and inducements to 
increase from time to time the value of the product by increasing its 
quality with relation to its price, is little understood by the public or 
by critics of fair trade operating from outside industry. It is, how- 
ever, a tremendously important factor—almost invariably working to 
the advantage of the consumer, on any fair-traded product. 

At this point may I direct your attention to appendixes A and B 
of this statement. Appendix A is perhaps the most comprehensive 
compendium of background information on fair trade ever assembled. 
I want to give at this point to Mr. John E. Lewis, who heads our legal 
research department, full credit for this compilation—which we expect 
soon to be extended and published in a book suitable for the libraries 
of all legislators and others required to deal with the subject of 
fair trade. 

Appendix B is a discussion by Richard 8. Melvin, well-known lawyer 
specializing in fair-trade problems. Mr. Melvin is a director and 
secretary of the Anderson Co., having been employed soon after the 
advent of the Miller-Tydings Act, to help guide the operations of our 
company with relation to Fair Trade. 

In my continuing remarks, as well as in my summarizing comment 
for which your committee has so graciously granted me an hour on 
March 6, T shall continue to make reference to supporting material to 
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be found in appendix A or appendix B—which carry sectional desig- 
nations to facilitate such references. 

Both Mr. Melvin and Mr. Lewis are available at this table for 
any questions you may desire to direct to either of them with relation 
to any legal, or other, phases of our discussion. 

Before proceeding I perhaps should mention that by March 6 this 
Council expects to have sufficiently advanced two national surveys, 
one an opinion survey of housewives, to be able to present to this 
committee tabulations and interpretations bearing rather conclusively, 
we believe, upon basic considerations, which you have here received 
from some other witnesses superficial and erroneous treatment. It 
may be of interest to you to know at this point that “ballots” received 
directly to date by Ernst & Ernst, for tabulation, show a vast majority 
of housewives polled favoring the setting—and lawful enforcement 
by the manufacturer—of the retail prices on his trademarked products. 

‘Speaking briefly, to propositions Nos. 1 to 15, inclusive, in their se- 
quence, as outlined above. 

Comment on proposition No. 1: In addition to the foregoing facts 
in support of this proposition No. 1, it is interesting to note, on the 
subject of the influence of fair trade toward restricting the growth of 
distributive monopolies, pages 29, 50. and SL of appendix A under 
the subject, The Miller-Tydings Act Retards Monopoly of Distribu- 
tion—and continuing through the subject, Monopoly of Distribution 
a Real Threat to the Consumer. 

Factual reports and statistical information presented on those 
habits of consumers into artificial mass concentrations establishing 
monopolistic controls of retail buying while disabling, proportion- 
ately, the business of thousands of neighborhood and community re- 
tailers in adjacent territory—all through the influence of what has 
come to be known as the 95-5 store-traflice-lure formula, This 95-5 
formula has taken its name from the practice of the monopoly-bent 
retailer offering noisily—as store-traffic-lures—lonored branded prod 
ucts that can’t add up to more than 5 percent of his dollars of sales. 
bv this method he diverts from his competitors customers who spend 
%) percent of their dollars left in the store, for less-known merchan 
dise on Which the retailer fixes his own prices, to more than make up 
any possible loss on his cut-price leaders. The facts presented on the 
pages mentioned remove entirely—from any designation as specula 
tion or theory—the claim that fair trade restricts monopoly of di- 
tribution. 

Mr. Morison, I believe, stated that fair trade is an insult to tl 
American consumer, Who he says has no representation in the matter 
of determining fair-trade prices. The consumer is the court of last 
resort as to any fair-trade price. What other influence does the con 
sumer have on prices fixed, perhaps from hour to hour, solely by the 
storekeeper, on those products producing 95 percent of the store’s 
dollar volume of sales? We think we will be able to show vou that the 
American housewife appreciates the protection she get from fair trade 
and wants the manufacturer, not the storekeeper, to set prices on trace 
marked products. Would Mr. Morison rather trust the storekeeper to 
set all prices on all trade-marked—as well as all other—products ¢ 
Or would he really prefer to have some governmental agency, already 
too busy, fix all retail prices ¢ 


it’ 
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Comment on proposition No. 2: In addition to the historical obse 

vations above presented—going back to the days of the pack peddler 
you are referred, respectfully, to pages 4 and 5 and reference C 
appendix A, beginning, please, with the subject, Fair Trade—th: 
Consumer’s Weapon Against Price Manipulation, under the sabhead, 

“Evolution of trading.” 

Those references document, on excellent authority, the propositio 
that the consumer benefits by providing for the manufacturer, throug); 
fair trade, an opportunity to relate a uniform quality of product to 
a uniform retail price. Only thus may the resultant value of the 
product be related effectively by the consumer to values offered 
competitive products. 

Governmental price controls of the OPA type, unlike fair trade. 
establish inflexible horizontal price ceilings. As production costs 
rise, the quality squeeze is inverted, but is nevertheless compulsive 
The manufacturer must find every possible means of taking costs o 
of his product, including prime costs, to stay in business against gov 
ernmentally enforced price ceilings. One of the outstanding examp)e- 
encountered by me was in a well-known make of bicycle I bough, 
during the reign of OPA, for my grandson. Where a sprocket chain 
had been, there was a V belt of rubber. Altogether I counted more 
than 70 parts and features of that bievcle which showed evidence of 
cheapening. The bicycle was in trouble before the end of the firs! 
week, and within less than 2 months was discarded. The cost per mile 
of service was high indeed, thanks toOPA. One might go on indeti- 
nitely and mention many other products. Mrs. Anderson, a meticu- 
lous buyer, would tell you about the $3.85 house dresses that dis- 
appeared under OPA, by being promoted to the S17 bracket. 

Comment on proposition No. 3: Reference is to the fourth, fifth, 
and sixth paragraphs of page 3 of appendix A and to reference A o| 
appendix A, which lists the long line of court decisions sustaining the 
constitutionality of fair-trade statutes. 

It may be noted that, except for a temporary lapse in New York 
and two temporary lapses in Florida, no State fair trade act has suf- 
fered for want of judicial approval from the standpoint of its const) 
tutionality. The New York lapse was cured by reversal after a later 
decision of the United States Supreme Court. The two Florida lapses 
were cured by prompt legislative action correcting the deficiencies 
pointed out by the court. 

Numerous attempts to bring about the enactment of the bills to 
repeal the fair-trade laws of various States have been defeate:i 
promptly and decisively. Approximately 20 of those repealer 01 
disabled bills have been introduced in State legislatures during thie 
past 3 vears. 

The tenacity with which the States defend their fair trade acts may 
perhaps be considered indicative of widespread appreciation awaitiny 
any action by Congress to assist in giving those acts, individually ani 
collectively, in interstate commerce the effect intended by the various 
States. 

Comment on proposition No. 4: There has been of late much dis- 
cussion as to the most effective legislative procedure by which Con- 
gress may support the intent of the State fair trade acts. 

Perhaps the most confused, if not the most confusing, comment on 
this subject is to be found under the title of “H. R. 6367,” beginning 
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at the bottom of page 11 of the statement of James A. Rahl, associate 
professor of law of Northwestern University. 

Professor Rahl seemingly treats the reference to both “stipulated” 
and “minimum” prices, in H. R. 6367, as perhaps a bit of tricky double 
talk, invented for the purposes of the bill. If the professor had made 
even that cursory examination of State fair-trade acts which it would 
seem might have been regarded as one of the essentials to qualification 
for any discussion of fair trade, he would have known that 30 of the 
fair-trade acts use the term “minimum price,” while 15 of the acts 
use the term “stipulated price.” Therefore the use of the two terms 
in H. R. 6367 was a clearly indicated requisite to clarity of text and 
Intent. 

No matter which of the two terms is used in a State fair-trade act, 
the price provided in resultant fair-trade contracts proves rather con- 
-istently to be the price charged by all the retailers of the State. In 
some instances the minimum price is less than the advertised retail 
price—in which event the minimum price is used ordinarily by retailers 
in highly competitive metropolitan areas, while the somewhat higher 
ulvertised price may be used in rural areas where sales of the product 
are much less frequent. This condition has never been accented as 
reflecting seriously upon the value of fair trade to the consumer. 

Professor Rahl’s suggestion that a “stipulated” resale price would 
have to be set high enough to accommodate the least-eflficient dealer 
handling the project is indeed naive—in that it implies that all fair- 
traded products are, or should be, priced high enough to accommo- 
date such high-cost operations as those of the larger metropolitan 
stores. Professor Rahl surely understands, and teaches, that the ag- 
sregate gross profit realized by a retailer from a given average of 
investment in inventory of a certain branded product is determined, 
not alone by his established and perhaps uniform mark-up on the 
product, but also by the frequency with which he turns over his invest- 
iment in inventory of the product. Therefore, any attempt to relate 
the mark-up on the product to the presumed comparative over-all 
cfliciency of the retailer, would be about as effective as attempting to 
relate the degree of flexure of various treetops to the wind. 

Professor Rahl on his page 12, paragraph 4, exhibits further con- 
fusion with relation to paragraph (d) of H. R. 6367. He states that 
by that paragraph’s enactment, Congress would definitely leave the 
realm of enabling legislation and would be creating to an uncertain 
extent a Federal fair-trade law. Professor Rahl ignores the facts: 
first, that by its clear provision, subsection (d) of H. R. 6367 covers 
only transactions “in interstate commerce”—and ignores the further 
fact that enactment would disturb in no way the non-fair-trade status 
of any State, or the District of Columbia, having now, or hereafter, 
no fair-trade act, except under conditions where a resident of non-fair- 
trade territory invades, by mail or otherwise, in interstate commerce, 
1 fair-trade State, to subvert or violate the fair-trade law of that 
State, 

Thus subsection (d) goes no further than to support the intent of 
fair-trade acts of individual States. It should be clear to Professor 
Rahl that, in the event that all States having fair-trade acts repealed 
them, subsection (d) would be entirely dead and ineffective—along 
with the rest of the Miller-Tydings Act and the Keogh bill. There- 
fore, please, what sort of double talk are we hearing from the pro- 
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fessor when he says, so disturbingly, that subsection (d) would lead 
the Federal Government on to new legislative ground and would | 
creating “to an uncertain extent” a Federal fair-trade law ¢ 

Professor Rahl’s conclusions and recommendations have a most fy 
miliar ring, reminiscent of the Man Who Came to Dinner. Professor 
Rahl, who is understood to have been invited to discuss the legal a- 
pects of fair trade, stayed to delve deeply in fair trade’s econom 
aspects, of which he exhibits a lack of understanding perhaps reflect 
ing only lack of experience and limited observation. 

The Crnamman. Mr, Anderson. I must say at that stage that Pr 
fessor Rahl’s statement did not contain the observation to which yo 
make objection. It was only as a result of questioning by members 
of the committee that he vouchsafed those observations to which you 
take exception. 

Mr. Anperson. Perhaps. We have the statement, the transeript ot 
his discussion. 

The Cuairman. I know, but the original prepared testimony did 
not contain the observations to which you take exception now. The) 
were the result of questioning. 

Mr. Anprerson. I think by reference you will see that he did 
say it would create to an uncertain extent the Federal fair trade law. 
And he made that statement in his statement. 

Mr. Goupsreirn. Mr. Anderson, I believe what the chairman is re 
ferring to is your remark about his economic observations as the Man 
Who Came to Dinner. 

Mr. Anperson. Surely. - That was largely in—— 

Mr. Goupsrein. Questioning. 

Mr. ANprERsON. Questioning, ves. 

Mr. Gouvpsrerx. And not the prepared statement. 

Mr. Anperson. Hlowever, there was quite a bit of it in lis statement, 
IT think. If you will reexamine it, 1 think you will find it there. 

With Mr. Morison. of the Antitrust Division of the Department ot 
Justice, pleading that he needs three times as much money as he lias 
to do a good job of enforcing the antimonopoly laws, we are wonde! 
ing how Professor Rahl would expect hundreds of thousands ot 
straightforward retailers to stay in business, under monopolistic pres 
sures of cut-price store-traflic diversions by lurist retailers, to give Mr. 
Morison time to seek to triple his appropriations and bring them 
relief under some other Federal law. 

Instead of thus increasing the taxpayers’ burden, why not permit 
fair trade to continue to be administered by the individual man 
facturer, Who has got to stay right about the whole thing or the pub! 
and the retailer will abandon his product and leave him with idk 
plant and workers / 

Comment on proposition No. 5: It is believed that this propositio) 
has been covered adequately in previous discussions except, however. 
that it may be mentioned in passing that this proposition No, 5 woul 
be met completely through the enactment of H. R. 6367. 

Comment on proposition No. 6: The question of the intent of Co! 
gress when passing the Miller-Tydings Act has been dealt with exhaus 
tively in connection with the Schwegmann case. It is understood that 
the Schwegmann decision disregarded the possible intent of Congres 
and declared the defect in the Miller-Tydings Act to be one of omissioi 
of clarifying text. The Keogh bill, H. R. 6367, reflects mature judg 
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ments of many lawyers striving to amend the Sherman Act in terms so 
clear as to leave no room for reasonable doubt as to the intent of Con- 
eress or the scope of its act. Please see reference B of appendix A re- 
printing a column by Edward H. Collins in the New York Times. 
Mr. Collins presents some interesting views as to the opportunities 
confronting the Court to have arrived at a contrary conclusion in the 
Schwegmann case. 

Comment on proposition No. 7: It is believed that foregoing ma- 
terial fully supports proposition No. 7. 

It might be added, however, that much has been said here about the 
presumed brutality of coercing a nonsigner to respect a fair-traded 
price—without mention of the brutality of permitting predatory re- 
tailers to destroy thousands of their straightforward competitors, as 
would be inevitable if nonsigners were not bound. The nonsigner 
cannot be coerced. He has always the inalienable right to tell the 
manufacturer to take his product and determine for himself what to 
do with it. The nonsigner assumes no responsibility for maintain- 
ing the price on a fair-traded product unless he buys that product, 
knows it is fair-traded, and therefore assumes voluntarily the obliga 
tion to respect the fair-traded price. 

Comment on proposition No, 8: This council has found absolutely 
no approach to unanimity of opinion among recognized legal author- 
ities to the effect that any alternative text currently before any com 
mittee of Congress for the purposes of H. R. 6367 will give effect 
to those purposes with any degree of certainty. It might be men- 
tioned reasonably at this point that back doors left open through 
the adoption of an inconclusive form of legislation for the proposed 
purposes might provide a minimum of exposure and annoyance to 
certain industries dealing in convenience items having a low unit 
sales cost, While at the same time might create everlasting havoe 
within certain other industries manufacturing products having a 
much higher unit price; for example, such as electrical household 
appliances and automotive equipment, 

I can be said with assurance that most fair-trading manufacturers 
within the diversified industries represented by this council need 
for their protection, for the protection of their retailers, and for the 
protection of the public the clear and effective provision of subsection 
(d) of H.R. 6367, 

Much has been said about manufacturers being able, no matte: 
what the form of fair-trade legislation, to get together and decide 
upon, collusively, prices at which their competing products will be 
sold under fair trade. Of course they can. They could, and did, 
long before the first State trade act in 1951. Thev can also connive 
to rob a bank or shoot a policeman. When they connive to fix prices 
horizontally, they are in criminal violation of both Federal and 
State law. Surely it js not presumed that the percentage of crimina! 
ty runs any higher among manufacturers than it does among people 
of other groups. While Mr. Morison, of the Antitrust Division, 
spoke rather forcefully on this subject, it is believed that his impres 
sions were acquired from his intimate association with a comparatively 
small segment of fair-trading industry. 

Mr. Morison makes the amazing statement that a vast majority 
of fair-trade contracts are subject to criminal action. We challenge 


that statement, just as we chailenge many other of his statements, 


95481—52—ser. 12 24 
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including his statement that no single manufacturer would fair-trade 
unless he was sure his competitors would. With one minor and ten 
porary local exception, none of the competitors of our company eve: 
have fair-traded any products. 

Comment on proposition No. 9: This proposition has been met 
in part by discussions under proposition No. 8. It perhaps shou) 
be mentioned, in addition, that since the Wentling case sharpshooting 
retailers have been alerted in large numbers to the enticing possibi)) 
ties of cut-price invasions in interstate commerce of fair vee State: 
For major segments of industry there can be no effective fair trade. 
either for manufacturer or reseller, without the enactment of son 
provision fully equivalent to subsection (d) of H. R. 6367. 

There has been some discussion here about the interesting fact that 
retail prices on a product may be maintained lawfully, without rei 
erence to fair trade, by any manufacturer having capital enough to 
finance widespread retail inventories—owned and contrelled by him 
to the point of retail sale—by the so-called agency plan. It should be 
pointed out, however, that the agency plan of selling, far beyond tl. 
reach of al] but the very largest manufacturers, may be operated law- 
fully on a single product with no competitive product in the market. 
( ‘omparatively, fair trade carries a greater limitation because there 
must be products in free and open competition or there can be no fait 
trading. 

Comment on proposition No. 10: This proposition should not be 
discussed except from an attitude entirely sympathetic to the dis 
advantages caused by the limited experience and observation of thie 
Department of Justice with reference to fair-trade operations broad]\ 
across all industries. I hope I may not be misunderstood when I an 
reminded, by the fervent attitude of Mr. Morison, of the Antitrus 
Division of the Department of Justice, as exhibited in these hearings. 
of the familiar story about the blind man who approached the ele 
phant. I wouldn’t care to deny that Mr. Morison, according to his 
concepts, has a very comprehensive understanding of one of the ele 
phant’s legs. But the fact remains that he would perhaps acquire « 
great deal more respect for the elephant if he could understand its 
very comprehensive and effective muscular, nervous, digestive, and 
circulatory systems and its capacity for useful work. 

As far as 1s known, Mr. Morison has not exhibited any very great 
desire to encourage joint studies of fair trade with factors in positio: 
to improve the understanding of his department as to who fair-trade- 
inside America, as to how they fair-trade, and with what effect upo 
the public interest. Other departments of government, I anne 
with beneficial results, have conducted such studies, in which I, | rN 
request, have participated—studies bearing upon another well-known 
incentive-creating American institution. 

In further comment with reference to this proposition No. 10, may) 
it be pointed out, please, that as far back as May 9, 1907, a nationa! 
trade association, with which our Antitrust Division apparently has 
been doing most of its fair-trade feuding, had to be perpetually en- 
joined from conspiring “to control the marketing of drugs and pro- 
prietary medicines by fixing prices and by blacklisting price cutters” 
(1 D.andJ.115). 

Might not this bit of history suggest to the Antitrust Division that 
possibly individual characteristics of what Mr. Morison referred to 
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before this committee repeatedly as human nature may have had more 
io do with his difficulties with the association in question than has any- 
thing embodied in the fair-trade laws ¢ 

Mr. Morison says fair traders are alarmed because of the big chains 
selling their own private brands in competition with fair-traded 
products. So long as the big stores do not use the popularity of manu- 
facturers’ branded products at cut prices to divert store traflic for 
exposure to their private brands, such brands may be excellent as 
against fair-traded brands for the same purpose. The entire concept 
of fair trade is that there must be free and open competition or the 
product cannot be fair-traded. 

Experience has taught, however, that big stores most addicted to 
private brands seem to be the stores most insistent upon using, as 
-tore-traflic lures, popular brands owned by manufacturers. Macy’s, 
among many, is perhaps the most publicized example. 

Comment on proposition No. 11: It may not have occurred to Mr. 
Morison that there have been far more numerous indictments for 
price fixing outside the fair-trade field than have oceurred within it 
since the adoption of the Miller-Tydings Act. Collusive price fixing 
was old before fair trade was born. Let's have more fair trade as a 
means of reducing the incidence of collusive price fixing. 

The mere fact that within the institution of fair trade regrettable 
violations occur surely cannot be pleaded as a reason for abolishing 
fair trade, with all its public benefits. Such reasoning, even slightly 
projected, would urge not only the abolishment of the institution of 
monogamy but also might even more strongly suggest, in the light 
of recent events, closing of highways and the abandonment of the use 
of automobiles, considering the frequent evidence of their employ- 
ment for unlawful purposes. 

Among other reasons for soliciting sympathy for the nonsigner 
retailer, you have heard that, under the proposed legislation, he would 
have, as before Schwegmann, no appeal from a fair-trade price. Not 
sO. 

Under fair trade, in any of the 45 States, the retailer has a very 
effective appeal from any fair-trade price disapproved by him or by 
lis customers. Instead of appealing to some agency of government, 
however, he simply “appeals” to a competitive product, which must 
be available or the fair-trade price on the first product cannot be 
enforced. The retailer perfects this appeal, at his own convenience 
and with compelling effect, without filling in forms and without train 
rides to Washington. 

Comment on ap sam No. 12: It is believed that this proposi- 
tion is completely supported by foregoing matter. It is submitted 
that it is self-evident that both quality and price of a product must 
be related to determine its value to a purchaser. 

Comment on proposition No. 13: Up to the moment we know of no 
large ‘retail store noted for its addiction to the employment of lurist 
pricing for purposes of trade diversion that has volunteered to permit 
an audit of its books and records to determine what percentage of its 
dollar volume arises from sales of fair-traded products. None had 
responded to the widely publicized assertion of this council about 4 
years ago that less than 5 percent of the dollar volume of the lurist 
retailer comes from fair-traded products until Macy’s, in announcing 
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its now-historical lurist blitz of last year, made in its smashing initial 
newspaper advertisements, the statement that— 

Less than a tenth of the billion dollars or more of good things we've sold ji 
these years fell under price fixing. 

“Price fixing” is Macy's ugly word for fair trade. 

See also corroboration on page 11 of appendix A. 

Comment on proposition No, 14: We wish to reserve further di- 
cussion of this proposition until March 6, at which time we shal 
present a certified tabulation by Ernst & Ernst of housewives’ opin 
ions and preferences relating to fair trade. 

Comment on proposition No. 15: This proposition goes deeply into 
the too-little-understood and too-little-appreciated catalytic force- 
functioning together to propel our economy. Our founding father: 
knew that security, individual and national security. is earned only 
in strength acquired in competitions. They knew that man’s will to 
survive is his strongest will. They h: unessed that will to the propul 
sion of our national economy by assuring the individual by law that 
whatever wealth through sacrificial labor he would create for his ow 
security would not go by force or trickery to selfish purposes of care- 
less men. 

Permit his rightful share of the fruits of his labors to be diverted to 
lustful design of crafty people and there is destroved the citizens 
neentive to produce more than enough to satisfy his needs of the hour. 

Destroy fair trade and you move the clock of our economy back 
ward toward the days of jungle competition that grinds the quality 
and value out of the products needed by our citizens to support their 
living. Spiraling pressure of cut prices squeeze prime costs. One 
ever-present factor in prime costs is labor. Materials. another major 
factor, embody labor at every stage of their production, beginning 
with original sources such as the soil, the sea, and the wealth below 
their surfaces. Fair-trade protects and enhances the op portunities 
of labor for better and better living. It makes the wage-earner’s 
dollar easier for him to get. And it enables him to buy with that 
dollar greater values in sounder merchandise. 

Binge every appreciation of the fine courtesy and impartial attitude 

ith which we have been invited and permitted to present our di 
cussions and their documentation, and with particular appreciati 
of unusual courtesies extended by your chairman. (Ralineiabies 
Emanuel Celler, and by your general counsel, Mr. Ernest Goldstei 
Inay We now Invite whatever additional questions may have occurred 
10 Vou il a Mia we look fo. Wi ard TO vo ul continued interest acs we 
present answer to some of them. if not re: adily answerab le comp yletely 
today, during our second and perhaps fin: al ap pearance hef: re you as 
now scheduled for March 6. 

It is presumed that members of this subcommittee will have fu 
access to all the records of any committee hearings currently. co: 
ducted and relating to the subje ct of this hearing. We there fore di 
sire to request that there be m: ade a part of the record of this hearin 
for sup yplemer ital purposes, a document out of a hearing cor re 
concurrently by the Interstate and Foreign Commerce Committee of 
this House. That document is the statement presented by Mauri 
Mermey to that conmmittee on February 4, 1952. : 


1} 
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It is felt that Mr. Mermey’s statement makes substantial contribu- 
tions to the subject under examination here and lends both genera! 
and specific support to our views. 

I thank vou. My voice held out after my siege of flu, as I was a bit 
afraid it might not. 

The Cuarrman. Mr. Anderson, will you have one of your aides sub- 
mit Mr. Mermey’s statement so that we can put it in the record as 
you requested ¢ 

Mr. Anprerson. We have it here, I think. 

The Ciairman. Would you like that put in right at this juncture / 

Mr. Anprrson. Any time that suits your convenience. 

(See appendix, p. 771.) 

The CHarrMan. The Chair wishes to state to the members that 
Mr. Anderson who has just testified has been eminently fair in his 
attitude and has been most cooperative with the counsel and with 
meas chairman and with the other members of this subcommittee, and 
I want this record to indicate that expression of gratitude to you, 
Mr. Anderson. 

Mr. Anpberson. I thank you, Chairman Celler. 

The Carman. Mr. Anderson, on page 28 of your statement if I 
might refer to the comment on proposition No. $ 

Mr. Anprerson. Yes, sir. 

The CHarrman. You state: 

It might be mentioned reasonably at this point that back doors left open 
through the adoption of an inconclusive form of legislation for the proposed 
purposes might provide a minimum of exposure and annoyance to certain in- 
dustries dealing in convenience items having a low unit sales cost, While at the 
same time might create everlasting havoc 
and so forth. 

Will you please amplify on that, particularly as to what you mean 
when you speak of an inconclusive form of legislation / 

Mr. Anperson. Well that, of course, develops, as perhaps it should, 
the long-drawn-out discussions outside of the committee by various 
factors interested in fair trade with reference to the relative merits of 
different types of legislation and of different specific provisions in pro- 
posed legislation. 

There has been introduced—and I desire to deal fairly by all means 
with that effort—a bill that in the opinion of many of the lawyers 
schooled in fair trade, with whom I have discussed the matter, lawyers 
with whom I am well acquainted—have held it has been an in: rdequate 
bill. You heard here testimony from lawyers, I believe, to the effect 
that that bill particularly would not close the door to invasions of 
fair-trade States by mail across State lines, by a modified form of 
the discount house. It seems that there is at least grave doubt in the 
minds of most of the lawyers who have conside red that bill. 

The Cuarrmman. When you say “that bill” do you mean specifically 
thie... 

Mr. Anperson. I mean the McGuire bill. 

The CuHatrman. The McGuire bill? 

Mr. ANperson. Yes. 

It seems to be their opinion that there is grave doubt that it would 
be conclusive in its effect. Iam referring particularly to its paragraph 
4 which has been offered as a substitute for subsection (d) of the 
Keogh bill. 
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To be more specific about my statement here, it has been suggeste. 
that as to any emergency item, such as drugs or these low-priced iten 
that move in great volume from drug stores, and through perha)- 
other types of stores, there would be very little exposure because 
would be difficult perhaps to sell those products in volume at cut pric 
by mail. However, such high-picked items as Miximasters, ‘Toa-' 
masters, and things of that kind would offer very fine opportunitic- 
for cut-price mail attacks across State lines into fair-trade territor) 

The CuHamman. In other words, that McGuire bill was drafted 
the interest primarily of the retail druggists; is that it ¢ 

Mr. Anperson. I could not speak for the intent of that bill, but 
seems that that might be the effect of that bill. 

The Cuarrman. Do you agree with the penalties as proposed in tly 
McGuire bill which are so drastic as to involve a jail sentence ¢ 

Mr. Anperson. I think even the proponents of the McGuire bil! 
have—with what reluctance I do not know—have yielded on that point 
I think they have suggested to the committee another substitute bil! 
without that provision in it. 

The Cuairman. Mr. Willis? 

Mr. Wuiuis. No questions. 

The Cuairman. Mr. Rogers / 

Mr. Rocers. No. 

The CHairman. Mr. Goldstein ? 

Mr. Goutpstein. Mr. Anderson, in your statement you speak of the 
manufacturer setting the price of his goods. What is your feeling. 
if any, about the fact that in many States the wholesaler, withou 
specific authorization of the manufacturer, may set the fair-trade price 
of an item, even if it is not fair-traded by the manufacturer. 

Mr. Anperson. I have always felt that that was an inconsistency) 
in some of the laws, and I have been gratified over the years to not: 
that it has been resorted to very rarely in some States, in most States 
never. I believe it has been in New York State, the court having held 
that it must be, however, in New York with the consent of the 
manufacturer. 

I think there may have been in New Jersey some independent op 
erations of that kind, but I do not believe you will find that that 
feature of the Fair Trade Act has had any substantial influence o 
fair trading in the various States. 

The CHaimman. We will have counsel submit at this point the names 
of the States that permit the wholesalers without authorization of the 
manufacturer to set. a fair-trade price. 

Mr. Anperson. I think we may have that here, but we will be hap} 
to have vou check it. ; 

(The State list is as follows:) 

Arizona Massachusetts Ohio 
California Michigan Oklahoma 
Colorado Mississippi Pennsylvania 
Ilinois New Hampshire Rhode Island 
Iowa New Jersey South Carolina 
Kentucky New Mexico Tennessee 
Louisiana New York Washington 
Maine North Dakota Wisconsin 

Mr. Gotpstery. However, would you agree, sir, inasmuch as thos 
laws are in effect in some areas, that it might possibly create a conflict 
if two wholesalers in two different States set two different prices 
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for the same article, with reference to any interstate transaction under 
section (d) of H. R. 6367 ¢ 

Mr. Anperson. I believe as a purely hypothetical thing there might 
be, there could be. I doubt there ever would be; but there could be 
technically, I believe, some such conflict. But I would not assume that 
the court would have much difficulty in dealing with it even if it did 
arise. I doubt if it would ever arise. 

Mr. Gotpste1n. I believe in your testimony you say that the manu- 
facturer needs the protection afforded him by this pending legislation 
to protect the substantial investment he has made in advertising his 
product, building up a demand, and having numerous retail outlets 
handling his commodity ; is that fairly correct ¢ 

Mr. Anperson. I don’t know from where you have quoted that. 

Mr. Goupstern. I have tried to summarize your general statement. 

Mr. ANperson. Yes. 

Mr. Gotpsrerx. Now in a document entitled “Interview on Volun- 
tary Fair-Trade” distributed by the American Fair Trade Council, a 
reference is made to a study conducted by the Fair Trade Council, 
and I believe you, sir, are quoted as saying: 

Another study made by the American Fair Trade Council shows that 51 out 
of the leading 100 largest national advertisers, using newspapers, periodicals 
and/or radio, are manufacturers who fair trade part or all of their products. 

That is on page 5, I believe, of the document quoted from. Do you 
have a copy of it? 

Mr. Anperson. Yes. 

Mr. Gotpstrix. At page 5 of the interview on voluntary trade, 
where you speak of the survey. 

Mr. ANbDERSON. Yes. 

Mr. Goupstern. That is the result of your survey. May I ask if, 
at your convenience later on, you would submit that survey for the 
record if you could, 

Mr. Anperson. Make a note of that, John, please. 

Yes, I think we can give you—would you like the names of the 
manufacturers and such information as that ? 

Mr. Gotostetn. Whatever you can provide. 

Mr. Anperson. How we developed the survey 

Mr. Goupstrern. Yes. 

Now you say that those manufacturers deserve the protection which 

would be afforded by H. R. 6367 

(This information has been supplied by the American Fair Trade 
Council and the asterisks placed on the left on the list referred to on 
p. 360 show the 51 companies mentioned above. ) 

Mr. Anperson. But not alone. 

Mr. Goipsrern. Not alone. 

Mr. Anperson. I think they do deserve it in protection of their 
rights, their trade-marked property. 

Mr. Gotpstern. At this point, Mr. Chairman, I would like to place 

u the record a list of the 100 leading advertisers in five media for the 
year 1950, including advertising in magazines, farm magazines, maga- 
zine sections, radio, and television. 

This is photostated from the magazine Printers Ink. 

| have checked off some of the manufacturers on that list who, in 
part or in whole, fair trade their products, and I wish to read off 
1 few names of the companies who will, according to Mr. Anderson, I 
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believe, benefit from this legislation. And if there is any company 
whose name I mention that you think is not in the fair-trade field, 
1 would appreciate your correcting me. 

Lever Brothers, who spend $13 million a year. 

The Cnamman. For advertising? 

Mr. Goupstern. ‘This is advertising. 


Sterling Drug Co., $10,000,000; Phileo Corp., $3,954,789; Westing 
house Electric, $3,020.508: du Pont de Nemours, $3.278.581: Genera! 
Electric, $9,592,398; Colgate-Palmolive-Peet, $12,026,080; Eastman 
Kodak, $1,803,205; International Silver, $1,821,780; Distillers Corp., 
$5,492,805; Radio Corp. of America, $3,723,005. 

The CHarrman. I might add some more on that. Miles Labora 
tories, $8,731,493; Gillette Safety Razor Co., $6426344; Schenley 
Industries, $4,933,192. 

May I ask this, Mr. Anderson—does General Foods Corp. fai: 
trade their products ¢ 

Mr. ANperson. Do you know offhand, Jolin ¢ 

Mr. Lewis. I believe they do. 

Mr. Anperson. We do not have any information to that effeet now 
but we will check it for you. 

The Cuatrman. Procter & Gamble does. 

Mr. Anperson. Yes. 

The Cuarrman. And they spend $27,023,122; and General Electr 
$9,592,398, 

(The list referred to follows :) 


100 leading national advertisers in 5 media, 1950 


Total ex- General ‘arm ig azine Network Netw 


Company : : 
pant} penditure | magazines n ctions radio tele visior 


‘Procter & Gamble Co $27,023,122 | $4, 574, 834 $323,675 | $3,196,409 $18, 357, 9090 
*General Foods Corp , 418, 478 5, O19, TSI , 367, 252 , 796, 623 7, 216 
“General Motors Corp }, STS, 218 | 11,700, 755 , 7H, 447 741, 804 MAN 
*Lever Bros. Co ; 3, 464, 077 2. 434, 870 12, WK 3. 399, 793 149 
*General Mills, Ine 2,479,385 | 1,825,605 TAQ 
*Colgate-Palmolive-Peet Co 2, O80 | 3, 482, 984 
*Sterling Drug, Inc . 019 | 1,633, 958 
*American Tobacco Co ( O16 3, 
*General Electric Co 7 
Campbell Soup Co 
Reynolds, R. J., Tobacco Co 
*Miles Laboratories, Inc 
Liggett & Myers Tobaceo Co 
Ford Motor Co : 
*Swilt & Co 
*American Home Products 
Corp 
*Gillette Safety Razor Co 
National Dairy Products 
Corp 
Chrysler Corp 
Morris, Phillip, & Co., Ltd., 
Inc_. 5, 
*pillsbury Mills, Ine 5, 634, 205 ‘ 4 
*Lorillard, P., Co 5, 586, 77% ‘ 607 
*Distillers Corp.—Seagrams, 
Ltd oo ow 597 
*Bristol-Myers Co 5, 479, 945 2, 622 
*Schenley Industries, Inc Ss 192 3, , 952 
Quaker Oats Co 4, #25 861, 870 57, v2. 9 5 
Phileo Corp S 789 899, 818 48, 376, 677 , 618, 266 
American Telephone & Tele- 
graph Co 3, 883, 183 2, 779, 805 251, 53% 380 851, 466 
Radio Corp. of America 3, 723, 005 522, 691 007 906, 155 
*National Biscuit Co_. 3, 654, 924 , 148, 467 81,359 334, 651 , 095, 447 
Coca-Cola Co 3, 650, 950 , 807, 205 &, 200 69, 505 , 738, 042 
*Goodyear Tire & Rubber Co 3, 586, 544 2, 572, 372 374, 800 43, 500 245, 624 
*Du Pont de Nemours, FE. L., 
& Co., Ine 3, 278, 381 2, 245, 956 180, 632 142, 632 709, 161 
Kellogg Co... __-- 3,194,770 | 1,813, 436 163, 352 288, 904 | 438, 363 
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100 leading national advertisers in 5 media, 1950—Contiuned 





Total ex- General Farm Magazine Network Network 


Company 
pany penditure | magazines magazines sections radio television 


*Johnson & Johnson $3, 023, 631 82 GST, O36 $171, 3438 $165, 252 
*Westinghouse Electric Corp 3, 020, 528 , 863, 397 ,15 206, 166 
*National Distillers Products 
Corp 2,997,479 | 2, 997, 293 Ist 
Armour & Co O82 88S , 505, 22. 16, 707 5, 480) 
*Jergens, Andrew, Co 2,949, 240 , 686, 548 46, S00 5, 729 
Nash-Kelyinator Corp 2, 658, SF 1, 938, 806 109, OOO ?, 590 
*Manhattan Soap Co., Inc 646, 443,017 i7, Std 
Wrigley, William, Jr., Co . 541, 498 198, 361 
*Firestone Tire & Rubber Co , 532, 65 1, 252, 449 159, 
Texas Co., The 2, 484,7 1, 369, O15 245, 
*Babbitt, B. T., Inc 2 468, 155 10, 000 
*International Celluo cotton 
Products Co 2, 433, 807 ; , 918 
He oor tong ‘ 
veo M: inufaeturing Ci 
puden C The 
Lumbert C o., The 
*Schlitz, Joseph, Brewing Co 
*Scott Paper Co 
Admiral Corp 
Prudential Insurance Co. of 
America 
*Walker, Hiram-Gooderham 
& Wortz, Ltd 
*Doubleday & Co., Inc 
Pabst Brewing Co : 
Cluett, Peabody & Co., Ine 
Armstrong Cork Co 
Carnation Co 
Studehaker Corp 
*Goodrich, B. F., Co., The 
*International Silver Co 
*Ponds Extract Co 
"Eastman Kodak Co 
*Block Drug Co., Ine 
California Packing Corp 
Gulf Oil Corp 
*Corn Products Refining Co 
*Electric Auto-Lite Co., The 
*Heinz, H. J., Co 
International Harvester Co 
Redio-Keith-Orpheum Corp 
*W ildroot Co., Inc 
*Socony-Vacuum Oj dit C o., Inc 
da hy Packing Co., Ths 
rola ° Ine 
see] George A. & Co 
hesebrough Manufacturing 


249 
» tee 


et tt tt et tt td tt KOA ND PD 


‘annon Mills Co 
bby, MeNeill & Libby 
tropolitan Life Insurances 


won. S.C. & Son. Tr 


\ n, in 
son Art Metal Works, 


4 n& Fink Products Corp 
Great Atlantic & Pacific Tea 
Co. of America 
Warner, Wm. R. & Co., Inc 
Johns-Manville Corp 
Best Foods, Ine 
*Gold Seal Co 
wn & Williamson To- 
haceo Corp 
merican Meat Institute 
‘hampion Spark Plue Co 
merican Federation of 
Labor 
s'n of American Railroads 
si-Cola Co : 
en-Up Co 304, 22% 1, 039, 
ectriec Co.'s advertising 
program + 20, & 440, 030 
rwich Pharmacal Co . 280, O84 204, SSS 
Oneida, Ltd 277, 913 , 277, 913 


Souree: Publishers Informational Bureau data compiled by Leading National Advertisers, Inc 


Norr.—The companies listed with an asterisk, plus the Sherwin Williams Co. and the 
Anahist Co., Ine., are the companies referred to on p. 359 of Mr. Anderson’s testimon) 
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Mr. Anperson. I would like to suggest. Mr. Chairman, that we 
not permit those outstanding manufacturers through their heavy | 
penditures in national advertising to overshadow the fact that fs 
trade is of extreme importance to many hundreds of manufactur 
in other and diversified industries that do not do national advertisi: 
in the publications mentioned. Our corporation, our manufacturiyy 
business, did not do any national advertising until in recent yea 
Nevertheless, fair trade was an indispensable factor in enabling 
to hold our position against heavy competition that overshadowed 
greatly in financial strength and in entrenched position in the marke 

These large appropriations that have been mentioned seem ti 
mendously large mit if related to the actual sales volume that suj 
ports in each instance the advertising appropriation, I think yo 
might find in most instances it represents a rather modest percentac 
against the total sales volume of the individual manufacturer. 

Mr. GoLpstein. So that we have some idea of the people, both larg: 
and small, who are concerned with this fair-trade legislation throug! 
your representation, it is correct, is it not, sir, that among the repr 
sentative members of the American Fair Trade Council, in a listing 
which you submitted to the subcommittee— (See appendix, p. 722. 

Mr. Anperson. Yes. 

Mr. GoLpsrern (continuing). There are included such organization: 
as the Aluminum Cooking Utensil Co., which is a subsidiary of the 
Aluminum Corp. of America. 

Mr. Anperson. Yes. 

Mr. Goupsterxn. And Miles Laboratories, Minnesota Mining and 
Manufacturing Co., Olin Industries, Stewart Warner, Ronson, and 
certain others ¢ 

Mr. Anperson. There are a few of those large concerns. 

Mr. Gotpsrrin. And you are speaking for these members when yo 
speak in behalf of this legislation ? 

Mr. Anperson. Yes. 

The CHarMan. You speak for all of them / 

Mr. Anperson. For all of them. 

Mr. Gotpstern. I notice one member of your association is Goodye: 
Tire & Rubber Co. Is it correct that in certain products Goodyea 
does fair trade and in others it does not ? 

Mr. Anperson. That is right. 

Mr. Goipstern. In tires, for instance, it does not fair trade / 

Mr. Anperson. There have been numerous attempts to determine 
basis upon which tires could be fair-traded. I have participated 1: 
some of the discussions with some of the presidents in the tire com 
panies, and they have one almost insurmountable difficulty, and that 
is that there is so often a trade-in of used tires as a part ‘of the sale 
of the new set of tires, or even a single tire, and dan is no way in t! 
world to determine the amount of allowance that the dealer m: Ly make 

Mr. Goupstein. I should like to call to your attention, Mr. Ande: 
son, the fact that one of the distinguished witnesses who appeared 
before us earlier, Mr. George Burger, of the National Associatio: 
of Independent Business, who is acquainted with the tire industry. 
first of all pointed out that he felt that fair trade could work and 
should work in the tire industry. Secondly, it was his opinion that 
certain of the larger tire manufacturers, such as the Goodyear Co.. 
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jad absolutely no interest in fair trade, and demonstrated that fact 
u their treatment of the tire industry with regard to the fair-trade 
problem. 

I was wondering if you were actually speaking on behalf of Grood- 
year, as a member of your organization, in view of Mr. Burger's 
rather clear-cut testimony, previously before the subcommittee to 
ihe contrary. 

Mr. Anperson. No, I would not want it taken on that basis at all. 
| am merely trying to present what might be useful information to 
ihe effect that there have been some considerations given to fair- 
irading tires, there have been some tires fair-traded. General Tires, 
for example, is now fair-trading a tire. Goodrich fair-trades its 
Koreseal products. But there might be a method by which they could 
practically fair-trade. I have suggested to them the possibility of 
establishing a uniform allowance for specific used tires as to sizes 
and makes regardless of condition, which they would certainly have 
io do if they attempted to fair-trade new tires. 

Mr. Gotpsrerx. Now, passing on to another subject, Mr. Anderson, 
| believe in a release of the American Fair Trade Council dated June 
21, 1951, speaking of a draft of a bill which I assume is the bill now 
before the committee, H. R. 6367, there is the following quotation: 

That particular draft was agreed upon unanimously in a recent 2-day meeting 
in Chicago of 22 prominent lawyers with but two exceptions each lawyer repre- 
senting one or more fair-trading manufacturers, 

Is that the Keogh bill or the MeGuire bill you mention ? 

Mr. Anperson. On what date? 

Mr. Gotpsrerx. June 21, 1951. 

Mr. Anperson. June 21, 1951. You will find in the Keogh bill 
almost verbatim in all of its provisions except (d)—you will find 
their background in the report of that meeting and the following 
meeting. And the decisions reached at that meeting were not too 
conclusive. With 22 lawyers present, complete and unanimous agree- 
ent is sometimes difficult to obtain. But there is in the Keogh bill 
reflected the work of that group. Those ideas were refined progres- 
sively until finally the realization came that there was wide open 
weakness there, that back door, as it is so often referred to. And sub- 
section (d) was developed and has been approved by leading fair- 
trade lawyers as curing that defect. 

Mr. Gouipsrern. Now is it correct to say or is it a fair conclusion 
that 20 of these 22 lawyers represented the fair trading manufac- 
\urers among the group previously discussed ? 

Mr. Anverson. They were almost entirely representatives of clients 
who sell in the drug industry, who produce and sell in the drug 
ndustry. 

Mr. Goupsrein. I see. 

Mr. Anperson. Almost entirely. 

Mr. Gorpstetn. In December of 1951 the same committee, 10 of 
whom were present, met in Chicago, I believe, and discussed the 
\FTC draft released December 7, 1951 for the purpose of amending 
ihe Miller-Tydings Act. Is that correct, sir? 

[ am trying to develop the historical background. 

Mr. Anperson. They did discuss it. 
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Mr. Gotpsrern. In your letter of December 15 to your members, | 
believe you stated : 

It developed that more manufacturers than were expected would find 
difficult to adjust their fair-trade prices (varying according to territories) to a 
uniform price in all fair-trade States. This discovery has suggested some modi 
fication of subsection (d) as you will note in the new draft enclosed. 

And that, I take it, is the genesis of the development of the new 
subsection (da) ? 

Mr. Anprrson. It is. If I might interrupt to illuminate that 
just a bit. 

Some of the lawyers present represented manufaeturers who felt’ 
they were compelled to maintain different prices in different areas, 
particularly, one, the Pacific-coast area. 

Mr. Gotpsrein. I see. And is it the difficulty on the part of the 
manufacturers to adjust prices to different areas which led to this 
new concept of subsection (d) ¢ 

Mr. Anprerson. Yes. The former concept was that before a manu 
facturer would qualify under that subsection he would have to be 
fair trading in all States that have fair-trade acts, and then fair- 
trading in those States at a uniform price. That proved imprac- 
ticable, so it was necessary to move over to the present draft. 

Mr. Go.psrerx. Now in this draft, would it be fair to say there 
Was great care and solicitous attitude shown toward the problems of 
the retailers who would be affected by this legislation ? 

Mr. Anperson. Well, I don’t think that those problems were neg- 
lected in the discussions. I do think there was, at least in all of the 
discussions in which we participated, there was an effort to give fair 
consderation to the interests of the public, of the retailer, the whole 
saler, and the producer. 

Mr. Goupsrrrn. At that time do you happen to know whether it is 
correct that some of your members, such as Sheaffer Pen, sent out a 
bulletin to all of its distributors which contained the following 
language: 

At the same time, we do want to make it perfectly clear to all of our dealers 
that if any dealer in a fair-trade State should fail to abide by our pricing 
policies, no further shipments of Sheaffer merchandise will be made to him 
except pursuant to an express agreement to comply with those policies. 

Was that considered in terms of the solicitude for the retailer in 
preparing the draft / 

Mr. Anprerson. I don’t think that was considered at all. I think 
that was merely the action of an individual member of the council and 
was taken entirely on the initiative of that member and did not reflect 
any collective thinking. 

Mr. Goupsrern. I believe, sir, that in a letter which you wrote to 
the members of the American Fair Trade Council, June 26, 1951, you 
referred to certain plans adopted by the manufacturers. I believe you 
said concerning those plans they were a result of discussions under the 
auspices of the AF TC, and: 

Informal liaison with important fair-trading segments of industry—at thy 
manufacturer's level—have already been established, without fanfare, lookin: 
toward the possible avoidance of divergence of objectives and avoidance 
inadvertently obstructive procedures. 


Is that correct, sir? 
Mr. Anprerson. I must explain perhaps that there were discussions 
with representatives of the drug industry, particularly Mr. Dar- 
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gavel. There were repeated discussions with him looking toward an 
avoidance, if possible, of the appearance of divergence of objectives, 
of ultimate objectives in this thing. 

The efforts were made to bring the two groups, the large diversified 
groups of manufacturers as represented by the council, and the 
smaller group represented in the drug field, to bring them into some 
sort of an agreement as to what their mutual objectives were and how 
they would keep out of each other’s way, it being definitely and ex- 
pressly provided that each should maintain its own autonomy and 
carry sole responsibility for its own policies and conduct, and assume 
no responsibility for the policies or conduct of the other. 

Mr. Goupsrern. What I have particular interest in, Mr. Anderson, 
was Whether or not your reference to liaison at the manufacturer's 
level, as vou described in your letter, was the sort of thing that led 
to that type of bulletin from Sheaffer—not liaison between two fair- 
trade groups. 

Mr. Anperson. No, that had nothing whatever to do with it, not a 
thing. 

Mr. Gotpsrer. In your statement you say, speaking of the Ameri- 
can Fair Trade Council, it is a nonprofit, nonpartisan, educational 
association. Is that correct? 

Mr. Anperson. That is right. 

Mr. Gotpstern. And as such tax exempt. 

Mr. Anperson. That is right. 

Mr. Gotpstrern. I believe in a letter you wrote to me on February 
I8, you said : 

The council endeavors, through its staff and its members, to be helpful in 
providing information, whenever requested, by State or Federal legislative 
committees. During 1951 and to the present date in 1952 it has served such 
committees in such capacity. 

Mr. Anperson. That is right. 

Mr. Goupsrein. I wonder if you could tell us a little bit about the 
help that you gave to legislative committees in Missouri. 

I believe on September 5 you wrote to all members of the council, 
all known fair traders, Missouri trade associations, and Missouri 
chambers of commerce, saying in part: 

Retailers and other associations in Missouri are anxious to press for a fair- 
trade law in Missouri this fall. In order that the maximum amount of drive 
can be mustered for passage of a Missouri Fair Trade Act, it is important for 
you again to write, wire, or have your Missouri sales people see personally each 
Missouri retailer to get him to talke to his Missouri senator and representative, 
either at home or in Jefferson City, and urge passage of a fair-trade law this 
year. 

- S.—Attached is a suggested letter for you to mail to your wholesalers and 
retailers, if agreeable. 

Is that part of the educational program ? 

Mr. Anperson. That is part; it was a part of it. Broadly, we were 
requested to render assistance in that campaign by a very large num- 
ber of Missouri associations of producers and wholesalers, and we were 
requested by the committee of the House, the House of Representatives 
of Missouri, to present information there that might be helpful to 
them in determining their attitude toward the bill that was pending. 

Mr. Gorpsrern. And I take it that the publication called The Show 
Me Shopper—Missouri being the “Show me” State—the first Missouri 
edition was printed by the council and distributed within Missouri, 
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and was a part of the educational program toward bringing fair-tra: 
legislation into Missouri / 

Mr. Anperson. That is right. That was the single, the first a1 
the last issue. ‘The Schwegmann decision intervened, and the imps 
on the psychology of the Missouri situation was such that we felt we 
couldn't be helpful. 

The CHamMaAn. To whom was this Show Me Shopper pamplile: 
sent, Mr. Anderson / 

Mr. Anperson, It was sent to interested organizations and hous 
wives and people generally—— 

The CHarrMan. Housewives / 

Mr, ANpberson. Some of them: yes. 

The CHairMan. Sent generally—— 

Mr, Anperson. Generally throughout the State—newspapers. 

The Coairman. How many copies, for example, do you know were 
sent out 4 

Mr. Anperson. I could not recall at this time, but it was not a ter 
rific amount of copies. 

Mr. Goupsrein. We have the distribution list, Mr. Chairman. I 
was sent to Florida senators and representatives, United States Sei- 
ators and Representatives, Florida newspapers, special press, trade 
press, columnists, and commentators, Judge Roberts, John T. Wig- 
ginton, AFTC members, contributors and trustees, Missouri news 
papers, and Missouri legislators, and so forth. 

The CuairMan. It was not a widespread distribution, then ¢ 

Mr. ANprerson. Was or was not ? 

The CuarmMan,. It was not, I say. 


Mr. Anverson. No; I wouldn't say it was. It was not a great mass 
distribution at all. 

Mr. Goupstrerxn. There was 1.000 for distribution, Mr. Chairman. 
to Missouri by way of FM, whatever that means. 

I believe, sir, as part of this same program in Missouri, you wrote 
to all members of the American Fair Trade Council on April 3, 1951, 
as follows: 


In our bulletin of March 2 we estimated AFTC’s possible requirements for 
Missouri at $250,000. We understand that in a few quarters there bas been, wit! 
reference to this estimate, some comment reflecting neither an understanding « 
the nature and importance of the Missouri problem nor confidence in the abi 
of AFTC officers, bourd of directors, and staff to understand it. 

Suggestions in our bulletin of March 2 as to respective amounts of contrib 
tions were based uniformly across the membership according to our best info: 
mation as to capital ratings of the members to produce about $230,000. 

The bulletin carried my assurance as president of the council and in charg: 
of this operation that not one bit of this money would be used in any mann: 
which could embarrass anyone connected with AFTC. 

Any explanation in a bulletin to members of just how we expect to empl: 
available funds in the Missouri battle, of course, would leak out promptl) 
everything else so bulletined has leaked to enemies of fair trade in Missouri 
forewarn them and increase the effectiveness of their resistance. 

We are told that the mere possibility that the council might have such a larg: 
fund for such a purpose already has had noticeable effeet upon the gentleme 
who have made it impossible over the years to get a fair trade act in Missou! 
The sum of $230,000, however, would not begin to match, dollar for doll: 
available anti-fair-trade funds. 

it has been mighty heartening to see members extending themselves to the 
limit requested to support the Missouri fight. Win that fight and we will knoe, 
just how to win in Texas. Win in Texas and it seems that public, legislative 
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and judicial attitude nationally toward fair trade should be greatly improved 
and strengthened. 

Now, sir, the question I have first of all is to what extent have the 
anti-fair-trade people, such as in Missouri, mustered funds equivalent 
to S250,000 ¢ 

Mr. Anperson. I have had no access to any audits of their funds, 
but the information on which that was based is, | think, pretty gen- 

rally available, possibly on a grapevine basis within Missouri. 

I might add for the record that the $230,000 was a sort of a hope-for 
fivure. We did not get—how much did we get, Jolin / 

Mr. Lewis. Less than 29. 

Mr. Anperson. We got less than $29,000. 

Mr. Goupsretn. So the battle for and against fair trade, even at 
+29,000, represents an expensive item in education, 1 take it ¢ 

Mr. Anperson. Well, not a major item. 

Mr. Gotpsrerx. Now, along the educational picture again 

The CuarrMan. When you say educational, Mr. Anderson, do you 
uiean putting articles in public print and things like that ¢ 

Mr. Anperson. I did not get the question. 

The Cuarrman. When you say “educational” does that include put- 
ting articles in public prints and mailing out various circulars, and 
<0 forth? 

Mr. Anprerson. Surely. And in part in ares the members to 
determine what is a practicable procedure under fair trade, and what 
other manufacturers have found to be practicable and lawful ways 
to proceed, And we are in constant correspondence with a great man) 
people, a lot of them entirely outside of our industry. 

Mr. Gotpsrei. I might add, in answer to the chairman’s question, 
that some of the answer lies in a letter marked “Urgent” and addressed 
to all members of the American Fair Trade Council, which states 
in part: 

Individual chambers of commerce, as well as State associations, have been 
assigned and have accepted educational responsibilities that will absorb, if not 
exceed, their financial capacities. These assignments have been regarded as 
essential in keeping the movement identified as primarily 2 movement originating 
within the State and not a “foreign activity” inspired and led by AFTC. Some 

these organizations within the State may even require financial assistance 
which we should have readily abailable. 

I take it the idea there, Mr. Anderson, is that in the problem of 
vetting across the gospel of fair trade there were many times when 
you had te support organizations outside of your own within the 
various States? 

Mr. Anperson. That support has never been of a major character 
it all, It might involve from time to time the payment of postage 
on the mailing that they did not have funds to pay for, for something 
iinor of that kind. 

Mr. Gotpsrrin. Now, sir, there is a question which has arisen as 
toa problem in the fair-trade field concerning the accomplishment: 
of the various organizations which have worked hard and assiduous! 

this field. I wonder if I might have your comment on a letter 

August 22, 1951, sent by Mr. Dargavel to you. He said in part: 
reference to major achievements, I disagree with you entirely because 
NARD has been successful in a great many legislative attempts. 

I reference to the promotion of fair-trade legislation in Missouri, Texas, 

the District of Columbia, we were successful in helping Texas, but the 
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Governor vetoed the bill, and we have cooperated with Missouri. In the Distrijc 
of Columbia we advised them not to try to pass the bill. Insofar as the States 
are concerned, you know full well that we have never gone into any State and 
led the fight. We have helped the States in every way we possibly could, and 
I believe everyone will acknowledge that the NARD not only passed the Mi}jer- 
Tydings law but gave the States the information and help that was necess: ry 
for 45 of them to pass their State laws. 

I won’t go on with the rest of the letter, but my question, sir, is— 
in the development of fair trade in this country, is it correct that the 
NARD has taken, can properly take full credit for all the succes 
in that field? 

Mr. Anperson. Well, of course, that would be absolute credit. 
We do give NARD freely, and particularly John Dargavel, credit 
for the enactment of the State trade acts and for the Miller-Tydings 
Act. 

We have stated that Mr. Dargavel and NARD, regardless of their 
purposes, in bringing about those enactments, or helping to bring then 
about, of course, in cooperation with the State interests, State asso 
ciations, principally of retailers, they have built much better tha: 
they knew. In fact, they set up a legislative formula and released 
an incentive influence in our economy that was beyond comprehensio 
at the time they did it. 

When the Miller-Tydings Act was passed, it opened up to indi- 
vidual manufacturers of various industries an opportunity to prac- 
tice effectively interstate fair trade. And then the magic, the cata- 
lytic force of that formula, began to bite in the interest of the public, 
and there has since been a very tremendous growth in employment, in 
stability of values in products, and in incentives to manufacturers to 
produce better products. Labor has been benefited tremendously. 

The Cuamman. Of course, you know the C1O appeared here, Mr 
Anderson, and testified against fair trade. 

Mr. Anperson. I wouldn't say, from my observations of the CLO 
economic viewpoint, I wouldn’t hold that to be anything conclusivel) 
to the disadvantage of fair trade. 

The Cnamman. Well, I simply make the observation that they did 
testify, regardless of your opinion. 

Mr. ANpberson. Surely. 

The Cuairman. Regardless of your opinion, they did testify against 
fair trade. 

Mr. Anprerson. Surely. 

Mr. Gotpsrern. I just have two more questions, Mr. Anderson. 

I believe in the interview on voluntary fair trade which you liad 
with John Crichton, editor of the Advertising Aid, which interview 
was published by the Fair Trade Council, you have the following 
statement: 

Any idea that the public could or should be interested in subsidizing a w: 


ful and inefficient small retailer, by paying him an excessive price for a seater, t 
reflects only a sadly diluted brand of wishful thinking. 


Is it fair to assume from that, sir, you would not favor fair trade 
legislation if its only purpose was to protect the small, inefficient re- 
tailer from going out of business by means of a guaranteed profit or 
subsidy ¢ 

Mr. Anperson. I certainly would not support fair trade if that were 
the only benefit. I don’t even think it has that effect. 
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But may I say this—the two concepts about the effect of fair trade, 
about its intent, are quite widely separated on that question. I think 
they are growing closer together. 

In Missouri that was the argument for passage—and they failed, 
the drug interests failed a number of times in their efforts to get fair 
trade laws passed in the State of Missouri. We found that their 
argument in support of the enactment of a fair trade law in the State 
of Missouri was based primarily on the proposition that the little re- 
tailer needed protection, that maybe he was not as efficient as a big 
one. Of course numerous surveys have proved that he is. But the 
contention was that there had been subsidies of the farmers, there had 
been subsidies of other classes of people, and why not subsidize the 
little druggists? We have felt that was a perfectly absurd contention. 

We think we know out of what it grew. In promoting membership 
in State retail druggist associations and in the National Association 
of Retail Druggists, one of the most potent appeals was profit pro- 
tection, used to get money and to get members. 

[ would not be able to say whether the people who used that appeal 
really believed that it was basically sound or not, but it was more or 
less effective, apparently. 

Mr. Gowpsrern. I take it you do not believe that. 

Mr. Anprrson. I beg pardon / 

Mr. GoutpsrrrN. J take it your view is that such an approach is not 
the sound one ¢ 

Mr. AnDerson. It is not the sound approach to the thing at all. It 
isa very limited short-sighted approach, and I would say an utterly 
unsupportable approach. 


Mr. Go.ipsterx. Do vou think that the big retailers can be convinced 
of the value of fair trade ¢ 

[have in mind an urgent bulletin of March 2, 1951, on the Missouri 
situation where you say: 


One phase of the operation is intended to persuade the “Big store” opposition 
that it can remove its resistance to its great advantage. The formula to be 
employed in this phase of the work is a formula fully tested and found psycho- 
logically compulsive. This phase will require a very substantial additional 
amount. 

I take it you feel you can honestly convince the big store operators 

that it is to their advantage as well to have fair tr: ade?! 

Mr. Anperson. I think that some of them can be convinced, some of 
them that are not completely committed to the use of the 95-5 formu- 
la to develop store traffic by diverting customers from their normal 
points of purchase. 

Mr. Gotpsrein. My last question to you . this, sir, and it is a 
practical one: I notice in a bulletin put out by the Sacony people, 
called What Price Profit Protection /—and Sacony is fair-traded. 
This bulletin bears on its face “Distributed by American Fair Trade 
Couneil.” In it they point out that it takes a large staff to check and 
police fair trade for possible violations. 

[ want to know if you could possibly give us some information 
concerning one aspect on which we have had very little testimony, 
namely, the difficulties in policing fair trade, and your views as to 
whether or not this type of legisl: ation, H. R. 6367, will make it 
easier to enforce fair trade. 


95481—52—ser. 12— 
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Mr. Anprerson. Answering your question inversely, L would s» 
yes, it will make it very much easier, because of the lack of clarity 
the other proposed legislation, as to its intent. If you leave that ba 
door open and the retailer in the fair-traded State 1s compelled to fy 
interstate competition, cut-price competition, that would be unlaw{ 
if it originated within his State, it is going to give an element of 
stability to fair trade within the State. 

As to policing operations, my observation has been that how burc: 
some they become depends a great deal on the attitudes and poli 
of the manufacturer. 

We have no policing problem among my company’s 260,000 ret: 
outlets or among our some 3,900 wholesale outlets, because I this! 
they do not question either the soundness of our pricing or of pr 
cedures under fair trade, and they do not question our sincerity 
fair trading. 

Mr. Gotpsrreix. There has been dictated to us over the phone th 
morning—and I must admit that the copy is rather incomplete—a 
letter from the American Fair Trade Council. The addressee |) 
asked his name not be made public at this time. The letter starts of! 

With relation to the suit started against your company yesterday in Jeffers 
City, Mo., by the attorney general of the State, demanding that a fine of $50,000 
be assessed against your company for conspiracy to violate the Missouri «a: 
trust law of 1891, as revised we have a request to make. 

Then it goes on to describe the suit in a great deal of detail. It thi 
states on the third page of my copy: 

At this point, may we suggest that you relax a bit—but not too much. T! 
fanciful $50,000 antitrust suit against you was invented by us to persuade you 
to open your mind to dependable information as to your real exposures. 

What I am not clear on, Mr. Anderson, is this: Is this a recruiting 
letter in order to get members for the American Fair Trade Counei! / 
In other words, do you tell them about a suit in which they are in 
volved, or a fictitious suit, in order to induce them to join the coun 
to avoid that type of litigation ? 

Mr. Anperson. The purposes of that letter were to shock manu 
facturers of trade-marked products into a realization as to what was 
going on in Missouri at that time, and is continuing. Missouri has) 
fair trade act. It has an antitrust act. 

Fair-trading manufacturers, a surprising number of them, were not 
advised as to their exposures in Missouri, and some of them permitted 
literature that was satisfactory to go into other States to go into M 
souri. Some of them followed in Missouri practices that would have 
been perfectly lawful in each one of the 45 States but which tec! 
nically, according to the Attorney General's interpretation, in Mis 
souri violated their antitrust laws. He had an organized campaign 
to produce revenue for the State. He sold it. He got his appropria 
tion on his representation that he could through fines against these 
manufacturers who were caught napping or off-side, he could produce 
revenue for the State greatly in excess of the appropriation he 1 
quested to support the staff and the division of his office that would be 
necessary to harass these manufacturers to a point where they would 
be willing to settle and pay their fines. 

Now there have been seme terrific fines assessed within that car 
paign, and some of them have been paid. 
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[ think John Lewis heré is more familiar with that than Tam. Will 
vou tell the gentleman about some of them that were assessed, against 
whom, and the fines that were paid ¢ 

Mr. Lewis. International Cellucotton entered into a consent decree, 
and I believe the fine in that case was $50,000. Also a fine was im- 
posed against Sunbeam Corp., and I believe the amount was $35,000, 
~ Also, Faultless Starch, a Missouri corporation, was fined $7,500. 

\ suit was brought against Miles Laboratories, and that suit is still 
being fought in Missouri, with a good chance that it will be found 
that the price maintenance policies of Miles is in entire harmony with 
the Missouri antitrust law. 

The Cuatrman. You have permission to set forth the names of 
those concerns and the fines. 

Will you put in the record, Mr. Anderson, at this point that letter 
that was sent out ? 

(The letters and other data referred to follow :) 


AMERICAN Farr TRADE COUNCIL, INC., 
Gary, Ind., October 4, 1950. 
ill Members and Contributors of American Fair Trade Council: 

The purpose of the attached letter—being sent today to over 5,000 manufac- 
turers—is to dramatically call to their attention the selfish interest of each in 
fair-trade legislation. 

Although many of these manufacturers do not formally fair-trade their brand- 
name consumer products the majority practice resale price maintenance in some 
form. Without the protection of fair-trade laws they would be subjected in 
many States to possible bankrupting antitrust suits of the type now being 
instituted in Missouri and Texas. 

This letter also announces that additional support may be given to the council 
either through associate status or militant status. 

We for a long time have needed something more than a Western Union ap 
proach to emergency financing. The Western Union approach inevitably throws 
up inequities—in the form of inequalities in contributions even when based on 
volume of business. 

A little figuring will show that the percentages supporting militant status really 
impose no considerable burden and it is believed that the formula outlined does 
minimize inequities to a very large degree. 

We are confident that all members of the council will subscribe to militant 
status. Please act as soon as possible so that we may have the pleasure of 
nouncing your company’s acceptance of this formula at our annual meeting 

Cordially, 
Jno. W. ANpERSON, President. 


AMERICAN Farr TRADE CouNcIL, INC., 
Gary, Ind., October 4, 1950. 
Prompt attention your president, please. Please take no action based upon this 
letter until you have read all of it. 
Mr. Joun W. ANDERSON, 
President, the Anderson Co., 
Eleventh and Grant, Gary, Ind. 
GENTLEMEN: With relation to the suit started against your company yester- 
day in Jefferson City, Mo., by the attorney general of the State, demanding 
that a tine of $50,000 be assessed against your company for conspiracy to violate 
tl e Missouri antitrust law of 1891, as revised, we have a request to make. 
‘Ve would like-—as promptly as may be at all convenient for you—a copy of 
your answer to the complaint as filed against your firm. 
lbue to actual and potential impact of the respective crusades of the attorney 
seneral of the State of Missouri and the attorney general of the State of Texas 
Upon members of this council and upon the national economy, our legal staff has 
followed closely similar suits recently concluded in the States mentioned- 
resulting, thus far, in consent decrees entailing fines running up to $50,000 
l'ypical press clippings here enclosed may comfort you. 
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Some of the suits recently inaugurated in Missouri invelve demands for even 
higher fines. We understand that it is the hope of the attorney general and the 
Missouri State administration that a total of many millions of dollars wil] 
eventually be realized for the State treasury as a result of this broadside attack 
planned against substantially all manufacturers of consumer products resold 
within the State. 

While heavy appropriations have been made by the legislature in the State of 
Missouri to finance such lucrative speed-trap operations, it naturally has required 
considerable time for the attorney general to develop sufficient staff to get under 
way a very large number of such suits. 

It is understood that, after more than a year of quiet investigations, his expand 
ing staff now has under preparation suits against more than 100 different manu- 
facturers—all of whom apparently can expect to be advised by their counsel 
that they have no defense and may as well consent to a decree and pay their 
fine—with as littie publicity as possible. Thereafter the possibility of the manu- 
facturer’s operating profitably within the State may be substantially impaired. 

Even after the manufacturer pays his fine he is under constant threat that 
sone inadvertence on the part of his resellers within the State may expose him 
mercilessly to a second and much more drastic experience—as an old offender 
in contempt of court. The manufacturer within the State, of course, is, if 
possible, at an ever greater disadvantage. 

You naturally understand that neither Missouri nor Texas (nor Vermont) 
has a fair-trade law. Therefore, manufacturers selling in either of those States 
do so without the availability of protection against antitrust prosecution that 
exists for fair-trading manufacturers in all of the forty-five States having 
fair-trade acts. 

Although you may not formally fair trade any of your products, you have a 
tremendous stake in the retention of fair-trade laws. If the fair-trade law of 
any State is repealed, attempted resale-price maintenance in that State may 
expose you just as seriously to antitrust action as you are at present exposed 
in Missouri and Texas. Repeal could become epidemic, if permitted to get 
under way. 

Fair-trade laws and the Miller-Tydings Federal Enabling Act of course were 
established expressly as a means of giving manufacturers an opportunity to 
protect their good will values and their resellers within the State from the 
destructive effects of loss-leader operations and from punitive actions under anti- 
trust statutes (State or Federal)—and to protect the public against “shoddy” 
retail values created by the “quality squeeze” of cut-price pressures. 

You of course may be gratified to an unusual degree at this time to learn 
that, after exhaustive legal research and economic studies, there has been de- 
veloped by this council a project by which it is expected that the citizens of 
Missouri and Texas may be so fully and impressively informed as to the eco- 
nomic values of voluntary fair trade as to insure public demand that fair- 
trade laws be enacted in those States. 

Simultaneously, the activities of this council and its members toward divert- 
ing attacks, of the loss-leader fraternity and of subversive bureaucracy, upon 
State fair-trade acts, should be materially strengthened. This council, within 
less than 2 years, has been instrumental in alerting adequate resistance to ten 
State bills—each intended to disable or repeal a State fair-trade act. Of the 
45 States having fair-trade laws, 41 have legislatures meeting in regular ses- 
sions next year—so 1951 is expected to impose unusually heavy defensive 
burdens upon this council. 

In the States having fair-trade acts it of course is possible for any mann 
facturer of competitive, branded consumer products to avoid antitrust prosecu- 
tion and to develop a sound competitive distributive set-up protecting his good 
will and his hard-earned resale outlets—and protecting his products from the 
quality squeeze imposed by the cut-price spiral. 

Legal departments and firms have been highly appreciative of information 
alerting them to these heretofore unsuspected exposures. 

Please don’t forget that the attorneys general of the States are not alone 
in their desire for front-page publicity reporting punitive victories against 
“unconscionable” manufacturers. The Department of Justice and the Office of 
the Attorney General of the United States are constantly exhibiting, most mili- 
tantly, a similar willingness to hook manufacturers for consent decrees for in- 
ndvertent violations (according to Department of Justice interpretations) of 
Federal antitrust acts. 
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Even at the risk of taxing your capacity for shock absorption we feel impelled 
to point cut to you that the Sherman Act provides most effectively for your 
punishment in the event that you attempt to enforce, except under State fair- 
trade acts, price maintenance on your products in States outside the State in 
which you manufacture. 

The Miller-Tydings Act permits interstate resale price maintenance—but only 
under the fair-trade acts of the States involved. In other words, if a fair 
trading manufacturer in Illinois, for example, attempts to enforce any form 
of resale price maintenance in Missouri that manufacturers not only may have 
violated the Missouri antitrust act but also the Sherman Act. 

There of course is no charge for the information conveyed herein and here 
with. This council does not practice law and receives no legal fees. It is sup 
ported entirely by the manufacturers whose interests it serves. 

At this point, may we suggest that you relax a bit—-but not too much. That 
fanciful $50,000 antitrust suit against you was invented by us to persuade you 
to open your mind to dependable information as to your real exposures. We 
know of no such suit—although, for all either of us can know, one may already 
be in quiet preparation against you, or against my company (The Anderson 
Co., Gary, Ind.—See D & B), by the attorney general of the State of Missouri 
or Texas. The recent Missouri antitrust conspiracy suit against Sunbeam 
Corp., Chicago, and another recent such in which is demanded a fine of $100,000, 
are typical. (See the enclosed clippings. ) 

You will find us happy to be of all possible assistance to you in your evaluat- 
ing your firm’s risk in exposure in the two States mentioned (and its exposure 
in other States in the event of elimination, by any process, of their fair-trade 
acts)—plus its Sherman Act exposure to a hostile Federal Antitrust Division 
of the Department of Justice. 

In the meantime, you may enjoy the satisfaction of having assumed—with 
the members of this council and other contributors—a share of the educational 
cost of establishing a conclusive public appreciation (of the value of fair-trade 
laws) in Missouri, Texas, and Vermont—and the cost of preserving—against 
constant and lushly financed attacks by retail monopolists and bureaucratic 
“planners”’—the fair-trade laws of the 45 States that have them. This council— 
a nonprofit organization—serves between its members and associates as a clear- 
inghouse for fair trade and related information. 

You may be confident that, in the tight of the vital importance to you of your 
interests involved, you could readily justify prompt acquisition of status either 
as a member or as an associate of this council. Membership is limited to manu 
facturers fair trading one more products. Status as a reciprocal associate is 
limited to non-fair-trading manufacturers of branded consumer products quali 
fied for fair trading, and to advertising agencies of associates and members. As 
sociate fees to be paid by the agency are determined the same as those of thie 
member or associate Who sponsors the agency. 

The annual minimum fee, either of membership or association, is S250. The 
reporting and other services of the council are the same to members and asso- 
ciates. Voting is by members only. Neither membership nor association entails 
any responsibility other than for the payment of annual dues. 

Both members and associates (including advertising agencies) may attain, 
voluntarily, militant status by paying annually a percentage of their company’s 
expenditures, during the previous calendar year, for radio, television, and pub 
lication advertising of branded consumer products—the minimum annual pay- 
ment being $250. 

The fee for militant status is one-fourth of 1 percent, as applied to the first 
Million dollars of the previous year’s advertising expenditures on fair-traded 
products, and is one-twentieth of 1 percent on all additional advertising expendi 
tures on fair-traded products within the year. The fee for militant status also 
includes one-fiftieth of 1 percent as applied to advertising expenditures, if any, 
on competitive brand-name products sold for resale but not fair traded. Your 
advertising agency may qualify as an associate when supported by your mem 
bership or associate status in the council. The agency may choose for itself 
Whether to maintain reciprocal associate status (at a flat $250 per year) or mili- 
tant asscciate status at the above percentage schedule. Both the manufacturer 
and its ageney compute militant status on advertising expenditures only (as 
Stated above) and not on sales. All nonmilitant fees (members or associates) 
are $250 per year flat. Militant status is entirely voluntary and is offered as a 
means of setting in advance a formula for minimizing inequities in distribution 
of major emergency expenses, 
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We venture to suggest that your advertising agency, out of its 15 percent, » 
gladly offer to support your mutual interest in fair trade by becoming 
reciprocal associate (at $250 per year), and perhaps a militant associate (at the 
above percentages), once that agency’s responsible heads understand from you 
how voluntary fair trade protects and enhances trade-mark values, and thing 
preserves the very foundations of your agency’s business as well as going valvics 
of your own business. We shall be happy to supplement, at your request, y: 
efforts to make available to your agency authentic information upon which thc, 
may determine soundly their general fair-trade policy. 

Fire-insurance rates paid by your company, if average rates, are much high: 
in percentage of the values insured, than are these membership and assocint; 
percentage rates. Physical property destroyed by fire usually can be replaced, 
Trade-mark values often actually are greater than the values of all physi 
property of the corporation they support. Once defenselessly exposed to relent- 
less loss-leader attacks, trade-mark values shrink to a minimum and Can seldom 
be restored. As trade-mark values shrink, there shrinks also their capacity 
to earn—either for agency or manufacturer. 

You could cancel out permanently all your fire insurance and perhaps never 
have a fire, but unless somebody underwrites, with adequate funds and effort, 
this fight against predatory attacks upon your sales potential, your chances 
of escaping ultimate severe loss seem to us, from our observations and experience, 
to be practically nil. Events and trends herein reported support strongly those 
observations—and suggest that this council offers vou a much-needed sprinkling 
system against exposures now well defined. 

Where membership is for any reason deferred, manufacturers, recognizing 
that they share every advantage for which this council labors, nevertheless 
may have the satisfaction of making spot contributions in any amount up to 
$500 and more. All membership fees and contributions are deductible for Federa! 
tax purposes. Promptness may enhance greatly the values returned to you by 
your contribution. 

Reports covering an exhaustive study of various antitrust-law exposures in 
States other than Missouri and Texas are available to you from this council. 
Therefore you may desire not to incur the heavy expense of duplicating that 
work. 

Cordially, 
JNO. W. ANDERSON, President. 

P. S.—See supplement herewith—outlining understandably, substantially in 
layman's words of the attorney general, factors that constitute criminal « 
spiracy in violation of the antitrust law mentioned. 


(Supplement with letter of American Fair Trade Council) 


Is Your Company Dorno Any or THESE CosTLY THINGS IN Missouri? 


The 1891 Missouri statute makes illegal a conspiracy to establish resale prices 
within that State. In effect this rules out any price arrangement between the 
manufacturer and his distributors, either wholesale or retail. 

Among the practices charged by the attorney general to constitute a violation 
by a manufacturer of the Missouri antitrust laws are: 

(a) Demanding that all resellers agree to maintain or sell at prices named 
by the manufacturer ; 

(}) For the purpose of maintaining named prices or inducing resellers to 
maintain such prices, refusing to sell to those who fail or refuse to agree to 
Sell at the prices named; 

(c) Requiring distributers and wholesalers to refuse to sell dealers who | 
to maintain prices named by the manufacturer ; 

(d) Maintaining representatives or salesmen to check the prices at which 
resellers sell the manufacturer’s product and to report to the manufacturer 
those resellers who do not agree with or follow the manufacturer’s named 
prices; 

(e) Maintaining representatives or salesmen to call upon price cutters of thie 
manufacturer's products and threaten these resellers to cut off their supply of 
the manufacturer's products if prices are not maintained; 

(f) Maintaining a system of checking the advertisements of all resellers to 
detect whether the manufacturer’s products are being sold at prices named; 
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(g) Maintaining a record of dealers who sell below the prices named by the 
manufacturer and instructing distributors and wholesalers not to sell the dealers 
included in this list; 

‘h) Reinstating dealers who have been cut off because of price cutting after 
assurances have been made that prices named by the manufacturer will be 
maintained ; 

(i) Distributing a price list, the intended result and effect of which is to put 
dealers on notice of such prices to the end that dealers will cooperate or agree 
with the manufacturer to maintain prices named by him. 


(Enclosed with letter of American Fair Trade Council) 
(Clipping from Retailing Daily, New York City, March 13, 1950] 
Benprx Frinep $50,000 Over WASHER PRICES 
/EXAS COURT BARS FIRM, SIX DISTRIBUTORS, RETAILER FROM VIOLATING TRUST LAW 


Austin, Tex., March 12.—Bendix Home Appliances, South Bend, Ind., has 
been fined $50,000 in State district court here for alleged violation of Texas anti- 
trust laws and permanent injunction was granted restraining Bendix and six 
sendix distributors and one retailer in this State from continuing price-fixing 
sales practices, 

Suit against the company and distributors was brought in April 1949 by State 
attorney general after probe of Bendix contracts. 

Principal compaints in the suit were terms of contracts with with distributors 
that allegedly fixed retail prices on Bendix washing machines and ironers and 
allegedly granted execlusively and restricted territories to both distributors and 
retailers. 

Texas has no fair-trade law. 

Trial was before District Judge J. Harris Gardner. 

Manner of arriving at amount of judgment was not disclosed by the judge, but 
anti-trust laws stipulate fine of between $50 to $1,500 for each day of violation. 

The retailer named in the suit was West Texas Utilities Co., Abilene, a power 
company that has numerous outlets in west Texas. 

Charles D. Mathews, assistant attorney general, said one of the specific viola- 
tions of antitrust laws was assessment of $50 fine upon both retailer and dealer 
by Bendix for selling Bendix products below fixed price. He said this assessment 
was part of the contract. 


[From Retailing Daily, September 13, 1950] 
SUNBEAM Corp. Is NAMED IN ANTITRUST SUIT 
STATE OF MISSOURI CHARGES BOYCOTTS FORCED MAINTENANCE OF FIXED PRICES 


KANSAS Ciry, Mo., September 12.—An antitrust suit charging price fixing was 
filed here vesterday by the State of Missouri against Sunbeam Corp. of Chicago. 

The petition, filed in the Jackson County circuit court, charged the corpora- 
tion set prices to be charged by its distributors to retailers and by retailers to 
consumers, and through methods of primary and secondary boycotts forced 
retailers to maintain fixed prices. 


{From Retailing Daily, Wednesday, July 19, 1950] 
Missourr Fires ANTITRUST SutIrs TO Bar PRICE FIXING 


KANSAS Crry, Mo., July 18.—John BE. Taylor, Missouri attorney general, has 
Started what is said to be a long series of anti-trust prosecutions against some 
manufacturers and distributors charged with price fixing. 

First indications here were two suits filed in State supreme court against 
Armour Packing Co., in connection with its sale of Dial soap, and Swift & Co., in 

nnection with the sale of Vigoro, a plant food. - 

More suits are expected shortly, especially in the small appliance lines, since 
investigators have been checking that industry for several weeks, it was stated. 
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Mr. Taylor stated this morning that Missouri has no fair-trade laws and his 
purpose in filing suits is to “protect the consumers’ right to purchase in an oper 
market, by prosecuting any price-fixing practices in this State.” 

In cases Where distributors are believed to be “policing” prices for manufa 
turers, both the manufacturer and distributor will be named as codefendanrs 
Mr. Taylor said. 

Distributors questioned about the State’s drive against price fixing, state there 
will be little price cutting in the small appliance lines because of the press 
crisis shortage. 

RECEIVED COMPLAINTS 

Retailers report that little additional price cutting will result from the di 
Some smaller operations and credit outlets use price cutting on nationally 
vertised brands as loss leaders, but downtown merchants ordinarily do not pray 
tice price cutting to a great extent. For some time merchants with stores ir 
both Missouri and Kansas City frequently advertise two prices, since Kansas has 
fair-trade laws. 

Although Mr. Taylor did not indicate what manufacturers would be sued 
next, he said that all types of merchandise are included under the antitrust laws 
including “nationally advertised, fair-trade merchandise if sold in this State.” 
He reported that he presently bas numerous investigators studying alleged 
violations of the State’s antitrust laws. 

“We have received some complaints and where we find evidence of price- 
fixing agreements, we intend to prosecute, no — how large or small the 
manufacturer or distributor happens to be,” Mr. Taylor added. 

One department store official here explained that the present system used by 
most manufacturers of fair-traded products is to “suggest” a possible retail price 
Since this price usually falls in line with most stores, mark-up policy, the sugges- 
tion is followed. However, if the price is lowered, there can be no pressure by 
the manufacturer under the State’s antitrust laws. 

Forty-five States have fair-trade laws. Those without fair-trade laws, besides 
Missouri, are Vermont, Texas, and the District of Columbia. 

Mr. Gotpsterxn. Would a dozen or two of these $50,000 suits, against 
your company—in as many States—keep vour legal department (and 
perhaps your financial department) reasonably busy 4 Does anything 
exempt you 4 

Mr. Anperson. Yes. I am surprised it is not in that ring file, be- 
cause we intended there should be in that ring anything that had gone 
to our members, and nothing was taken out. 

Mr. Goupstern. This was 1950 and— 

Mr. ANprerson. That is probably what it was. 

Mr. Goipsrern. Somebody telephoned the information this mot 
Ing. 

Mr. Anperson. That letter was very effective. I had used that de- 
vice once before years ago, and it was very effective in shocking manu- 
facturers into a realization that they had that exposure. It enabled a 
lot of them to clear it with their legal departments and adjust thei 
operations in Missouri to get rid of that e xposure. ‘That was the pur 
pose of it. And, of course, we are always trying to get money. We 
are a “poor boy” operation. We never have money enough to get done 
the things we want done, and right now in this fight here we h: ave 
greatly overreached our outlook for money in order to get some work 
done that we thought we should do in the interest of fair ‘trade. 

The Crarrman,. Off the record. 

(Discussion off the record.) 

Phe CuatrmMan. This will, I think, terminate your contribution, a: 
we welcomed it. We appreciate your coming Mr. Anderson. 

The Chair will put into the record a letter ‘from the Western Spor 
ing Goods Dealers Association dated February 19, 1952. 
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(The letter referred to follows :) 


Cicaco, Inn., February 19, 1952. 
Hon. EMANUEL CELLER, 
Chairman, House Antimonopoly Subcommittee, 
House Office Building, Washington, D. C. 

lDeAR REPRESENTATIVE CELLER: At the direction of the board of directors of the 
Western Sporting Goods Dealers Association, representing sporting goods dealers 
in the 11 Western States, IT would like to express the association’s views on 
H. R. 6367, currently being considered by your committee. Since it is not possible 
for one of our officers to appear in person, we would appreciate your placing this 
letter in the record of your committee hearing. 

We respectfully urge at this time that your committee favorably consider 
H. R. 6867, which would restore voluntary State fair-trade laws by validating 
the “nonsigner” clause in the fair-trade laws with respect to interstate commerce. 

rhe WSGDA, speaking for its dealer members, wishes to stress the importance 
of effective fair trade to the survival of small sporting goods dealers in the 
country. 

The absence of adequate fair-trade legislation fosters loss-leader selling and 
price cutting, which injures not only the sporting-goods dealer but the manufac- 
turer and consumers as well. 

Dealer members of our association do not consider fair trade as price fixing. 
\dequate fair-trade laws enable brand owners not only to protect the value of a 
trade-marked brand name, established at considerable expense over a period of 
years, but also to protect Consumers, retailers, and wholesalers against uneco- 
nomic practices in the distribution of branded goods. 

The National Sporting Goods Association does not request fair-trade protec 
tion for all items in the sporting-goods field, since many do not have brand names 
to protect. However, in the interest of fair and equitable marketing practices, 
this association does respectfully urge the strengthening of fair-trade laws by 
H. R. 6367 to promote the orderly and fair marketing of recognized brand-name 
quality merchandise. 

In addition to protecting the small sporting-goods dealer from unscrupulous 
and monopolistic trade practices, fair trade also acts as a shield to consumers 

gainst predatory loss-leading which uses brand names to build up store traffic 
merely to increase the sale of non-fair-traded merchandise, often at unfairly 
high prices. Price cutting is a plague to orderly marketing in any industry and 
has no relation to costs, markups and margins, or fair and competitive business 
practices, 

In the sporting-goods industry fair-traded items account for only a very small 
percentage of the total amount of retail sporting goods sold. The majority of 
fair-traded items are only the highest-quality products in the various lines of 
sporting goods. The price on the great bulk of sporting goods is set by the 
retailer. Under fair trade, merchants may not use brand names to bait 
customers, 

Fair trade also protects the customer against a loss in quality of brand names. 
Brand names represent the reputation and integrity of the producer who ex 
pends a considerable amount of effort and money to advertise and promote the 
product. 

The top-quality brand-name products are accepted only because they have been 
tested widely by consumers, who have proved their quality and value in every 
respect. 

Ry restricting the right of retailers to use brand names as loss leaders, fair 
trade prevents the disintegration of the mass distribution system which ac- 
counts, in a large measure, for America’s present high standard of living. 

Recent surveys also have shown that the price of fair-traded merchandise in 
recent years has risen only slightly in comparison with the general price trend 
throughout the Nation. 

The Western Sporting Goods Dealers Association also respectfully suggests 
to your committee that fair trade does not mean price fixing, nor does it elimi- 
nate price freedom. A manufacturer cannot meet stiff competition by estab- 
lishing an unreasonable price, since fair-traded products are in free and open 
competition with similar goods made by others. The American way of free 
enterprise is actually promoted by the practice of fair trade. 

Although we are but a segment of an industry composed mainly of small 
retailers, we hope your committee will be kind enough to consider our views. 

In summary, we respectfully request the committee to favorably consider and 
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report on H. R. 6367, introduced by Representative Keogh, of New York 
amend the Sherman Act and correct deficiency in the Miller-Tydings Act with 
respect to certain contracts and agreements which establish minimum resale 
prices and which are extended by State law to nonsigners. 

Respectfully submitted. 

WESTERN SportiInG Goops DEALERS ASSOCIATION 
WILLIAM M. MANLEY, HLavecutive Secretary. 

The Cuatrman. The Chair announces that the witnesses for M: 
day next, when the subcommittee will meet at 10 o’clock, will include 
a representative of the R. H. Macy Co. 

The Chair announces that the hearings will terminate at 12 o’clock 
on Wednesday. There have been quite a number of requests for 
appearances here for the purpose of giving additional testimony, but 
the Chair feels that it is quite essential to terminate these hearings 
no later than Wednesday, so that expeditious action can be taken |y 
the subcommittee hearing the witnesses, and finally by the ful! 
committee. 

We will now adjourn until Monday at 10 o’clock. 

(Whereupon, at 12:25 p. m., the subcommittee recessed to reco: 
vene Monday, February 25, 1952, at 10 a. m.) 
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MONDAY, FEBRUARY 25, 1952 


House oF REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON THE Stupy OF MoNnopoLy 
Power or THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, at 10 a. m., pursuant to adjournment, in 
room 346, Old House Office Building, Hon. Emanuel Celler (chair- 
man) presiding. 

Present : Representatives Celler, Rogers, and McCulloch. 

Also present: E. Ernest Goldstein, general counsel to the subcom- 
mittee; John F. Woog, assistant counsel; Jerrold Walden, assistant 
counsel; and Eileen R. Browne, clerk. 

The Cuamman. The subcommittee meeting will come to order. 

Our first witness this morning is Prof. Joseph M. Klamon of Uni- 
versity City, Mo. 

Will you state your name, address, and affiliation for the record? 


STATEMENT OF JOSEPH M. KLAMON, PROFESSOR OF MARKETING, 
SCHOOL OF BUSINESS AND PUBLIC ADMINISTRATION, WASHING- 
TON UNIVERSITY, ST. LOUIS, MO. 


Mr. Kramon. My name is Joseph M. Klamon. I live at 7464 Uni- 
versity Drive, University City, Mo. 

! am professor of marketing at Washington University, St. Louis, 
and I have taught marketing at Washington University in the school 
of business and public administration for the past 23 years. 

The Cuarrman. I might interrupt to say, Professor, that we have 
three witnesses this morning. The House meets at 12 o’clock on an 
important bill which emanates from this committee, and it is essential 
for the members to be on the floor at that time. Therefore, because of 
the pressure of time, it will be essential to curtail, a bit, the statements 
that witnesses may care to make. So I would appreciate it if you 
would keep that in mind. 

Mr. Kramon. Yes, sir. 

The CuarrmMan. You might submit any data or additional statement 
that you care to make for the record. 

Mr. Kiamon. I wish to thank the subcommittee for inviting me to 
appear, and I appear in opposition to all of the bills before you other 
than the Curtis bill, for I Sates that the results of these bills, Mr. 
Chairman, will be the destruction of the antitrust laws—the Sherman 
Act and the Federal Trade Commission Act. 

I received the LL. B. from Washington University, and the M. A. 
and J. D.,and Ph. D. from Yale. I have been chairman of the depart- 
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ment of economics at William and Mary, and | have been a tutor at 
Yale in economics and instructor in marketing and business policy 
at Harvard University. 

I served as associate professor of economies at Carnegie Institute 
of ‘Technology, and visiting lecturer and professor of economics at 
the University of Pittsburgh. 

I hold no brief, Mr. Chairman, for any channel of distribution, but 
I do believe that we ought to keep the door w ide open for any improved 
technique in production or in marketing and give the public the benefit 
of any greater efficiency in distribution as well as in production. 

It seems to me, Mr. Chairman, that it is idle to effect significant 
economies in production and to dissipate them in wasteful distribu- 
fron, 

All of the bills before you other than the Curtis bill are definitely not 
in the public interest. “They are designed to serve very small and 
interested groups like the National Association of Retail Druggists, 
the NARD, the American Fair Trade Council representing brand 
names, corporations. These are supposedly pro forma decree educa 
tional corporations. In my judgment, they are nothing of the sort: 
They are not educational, they represent interested propaganda, and 
they aim to destroy the antitrust laws. 

The Miller-Tydings Act, since its enactment, has cost the American 
public billions of dollars. It is the antithesis of the antitrust laws. 

The Sherman Act and the Federal Trade Commission Act represent 
our traditional faith in competition, and they represent affirmative 
governmental efforts to maintain a competitive free economy and a 
political democracy is impossible to maintain without a free competi- 
tive economy. 

The Miller-Tydings Act, Mr. Chairman, represents precisely the 
reverse. It never would have been signed by the President had he 
had the item veto, and it was denounced by President Roosevelt at the 
time that he signed it. 

All of the bills which you have before you represent essentially 
what I call functional featherbedding, and functional featherbedding 
is a form of business racketeering. It is designed to protect these 
higher-cost retailers from efficient competition. 

Featherbedding, whether it is practiced by any group—industry, 
labor, agriculture—is equally harmful to the public, and these bills 
are precisely that. 

Twelve years ago, Mr. Chairman, there was a bill in Congress, 
House bill No. 1, about 1940 or possibly 1941, the Patman bill. It was 
designed to carry the Indiana and Louisiana chain-store tax Jaw fur- 
ther. It was to multiply the tax on retail outlets by the number of 
States in which they did business. This bill boomeranged because it 
forced chains, re example, into superstores. 

In 1929 the A. & P. was the first food chain to cross the billion 
figure. They did that in 16,000 stores; now they do $3 billion worth of 
business in 6,000 stores. 

So I believe. Mr. Chairman, that the bills before you, other than 
the Curtis bill, will likewise boomerang. Indeed, they have already 
done so. 

The most significant development in marketing in the last 3 or 4 
vears has been the establishment of branches of department stores 
in neighborhood shopping centers, nocturnal marketing, and the tre- 
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mendous movement of drug items through food stores. The volume of 
drug items—proprietaries, toiletries, and sundries-——which have moved 
through food stores has increased three and one-half times during the 
last 3 vears. 

The Cuamrman. I understand that druggists who have been advo 
cating these fair-trade laws are very much disturbed by the fact that 
these items that are fair-traded under fair-trade laws are now In a 
vreat degree gravitating to sales in other outlets. 

Mr. Kuamon. They are not only disturbed—— . 

The Cuamman. I presume the next step on the part of the druggists 
will be to prevent the sale of those trade-named brands of articles in 
nondrug outlets. 

Mr. Kiamon. They have done a lot of arm twisting in that direc 
tion, all to no avail. 

The CHamrman. In other words, they are being hoisted by their own 
petard ¢ 

Mr. Kiamon. That is right? 

The Cuairman. In that sense the demand that the druggists make 
upon manufacturers to increase the mark-up insures them such sub- 
stantial profits on those particular items that other retailers covet 
the same profits and are now selling those very articles so that the 
druggists insist upon having a monopoly of sales. 

Mr. Kiamon. Fifty-five percent of Colgate’s toothpaste now moves 
through super food stores. In Springfield, Mass., 3 such super food 
stores sell more Pepsodent than the top 15 drug stores. The 
NARD has done everything possible to prevent those items from moy 
ing through food stores. 

The Cuatmrman. In other words, when you interfere to the degree 
that the fair-trade laws do with ordinary economic laws you get into 
all kinds of difficulties / 

Mr. Kiamon. You cannot repeal the law of supply and demand, 
and, as I say on page 20 of my statement, people do not regard them 
selves as lawbreakers if they are obligated to shop for values. Efficient 
low-cost manufacturers and efficient low-cost distributors and con 
sumers who shop for values will find a way to circumvent these road 
blocks to competition. 

That is my close at the end, sir. I want to be sure, Mr. Chairman, 
to get into the record every bit of this. 

The Cuamman. Yes, you have the right to put this entire statement 
i the record, or any revisions thereof. 

(The prepared statement follows Professor Klamon’s testimony.) 

Mr. Kiamon. Very well. 

The Cuarman. Do you have any exhibits you might put in? 

Mr. Kuamon. Yes, I do have, Mr. Chairman. 

(See appendix, pp. 525-830, 855-836, 839-842, 865, and S66.) 

Mr. Kiamon. I should like to say that there is a lot of testimony. 
| know, that has been offered to you on the loss-lead. The loss-lead 
las nothing to do with the destruction of the Sherman Act and the 
Federal Trade Commission Act. If they really wanted to stop 
nothing but the loss-lead—— . 


Mr. Rogers. May I interrupt you there? 
Mr. Kiamon (continuing). Below invoice selling would do it. Yes. 


Sl! 
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Mr. Rocers. I understand from your statement up to this point 
that you do approve of the Sherman Antitrust Act ? 

Mr. Kiamon. Definitely; and the Federal Trade Commission Act. 

Mr. Rocers. And the Robinson-Patman Act ? 

Mr. Kiamon. Definitely I do. 

Mr. Rocrers. Now, you are a professor of economics? 

Mr. Kiamon. Yes, sir. 

Mr. Rocers. And have you taught economics for some time? 

Mr. Kiamon. Over 25 years. 

Mr. Rocers. And have made many studies. Did you ever make « 
study to ascertain what the price of goods would be if we did not 
have the Sherman Antitrust Act? 

Mr. Kiamon. I don’t believe anyone could make a statistical study 
of what the price of goods would be without the Sherman Act, but 
if we had the collusive restraint of trade, the cartelization of in- 
dustry that vou have in Britain and in Germany, the cost to the 
consumer would be enormous. 

Let me just show you, if I may, about page 15 or 16 of my state 
ment, a comment on the cost to the American public of the Miller- 
Tydings Act. 

For the past few years the volume of national income has been 
approximately 275 billion, and for the past 2 years the volume of re 
tail trade has equaled 150 billion. Of that amount, the best estimates 
we can get indicate that at least 15 billion, or 10 percent, are fair- 
traded. 

I have in the record and among those exhibits some comparative 
price studies, Mr. Chairman, and they indicate that the increase in 
the price of liquor, for example, is over 16 percent on an average, 
and the increase of drugs is over 12 percent, and the very best con- 
servative estimate we can get indicates that the cost to the public is 
no less than 10 percent to about 12 or more of the fair-traded items. 

Mr. Rogers. Well, now 

Mr. Kiamon. I am sure that the American public is paying no 
less than $2 billion a year now in higher prices because of the Miller- 
Tydings Act. 

Look at the discount houses in New York City that save the con- 
sumers alone 75 million. 

Mr. Rocers. Do you have figures to base those facts on? 

Mr. Kiamon. I do, sir. 

Mr. Rogers. Was any survey made? 

Mr. Kiamon. There has been a survey made here in the District 
of Columbia. It was a survey made by Fortune magazine in January 
and April of 1949, and they indicated on the basis of this survey 
that the cost to the consumer was no less than $750 million a year. I 
think Dr. Q. Forrest Walker in New York City made a survey of about 
four to five thousand items. To be sure, he represents Macy’s. How- 
ever, the indications were that the cost to the consumer was between 
12 and 16 percent. 

We have made surveys, Mr. Chairman, of the difference in prices 
between St. Louis and East St. Louis, and the indications are that 
the cost to the consumer is over 16 percent higher on liquor—it 's 
all in the record—and over 12 percent on drugs. 
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Incidentally, we have in St. Louis the lowest priced liquor, beer, 
shoes, drugs, and toiletries. We have never had a fair trade and we 
don’t want it. 

Mr. Roerrs. Let me ask you—— 

Mr. Kiamon. Yes, sir. 

Mr. Rogers. There has been testimony before this subcommittee 
by Mr. Morison to this effect : 

(n officer of a large retail establishment recently said: “Stores compete with 
each other only on personnel. They buy at approximately the same price, sell 
at approximately the same price. The only thing that makes them different is 
people.” 

Do you agree that that is the present posture of our retail trade as 
outlined by this gentleman ? 

Mr. Kiamon. I would answer that question in this way: There are 
very significant differences in costs of manufacturing, in agriculture, 
in wholesaling and in retailing, and I believe the public should be 
entitled to the benefit from that competition. 

Mr. Rogers. Do you know that under the Federal law, under the 
Agricultural Adjustment Act, as we refer to it, we guarantee to the 
farmer a parity price. Do you say that is a good law or a bad law? 

Mr. Kiamon. That is a bad law, and I am against it emphatically. 
I am against any form of featherbedding and any form of protection. 

Asa matter of fact, I want you to know that I am in favor of the free 
competitive economy and no tinkering with it by interested people. 
The last people on earth to be permitted to tinker with it are the 
NARD and the AF TC—interested people. 

Mr. Rogers. You say you are for a free 

Mr. Kuamon. Competitive economy. 

Mr. Rogers (continuing). Competitive economy ¢ 

Mr. Kuamon. Exactly. See page 20. 

Mr. Rogers. Then you do approve of the Sherman Antitrust Act? 

Mr. Kuamon. Emphatically. 

Mr. Rocers. Doesn't the Sherman Antitrust Act prohibit you and 
land manufacturers from combining together? 

Mr. Kiamon. Detinitely, horizontal 

Mr. Rogers. And producing at a lower price if we see that by that 
combination we can produce at a lower price 4 

Mr. Kiamon, It prevents us from combining together, for whatever 
purpose, 

Mr. Rocrers. Yes. 

Mr. Kitamon. The motor industry would not have developed as it 
did without the Sherman Act. The statesmen that enacted the Sher- 
man Antitrust Act knew what they were doing, and I hope you will 
legislate on the same high level. 

Mr. Rogers. You speak of the motor industry 

Mr. Kuamon. Yes. 

Mr. Rogers. Now you buy any automobile usually at a price in 
Detroit plus freight. 

Mr. Kiamon. But you have a trade-in. 

Mr. Rocers. What is that? 

Mr. Kiamon. The motors are given by the fair traders as an ex- 
ample of a fixed price. That is utter nonsense because—— 

Mr. Rocers. Wait a minute. Let’s don’t call things names, let’s 
analyze the situation. 
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Mr. Kiamon. Very well. 

Mr. Rogers. Any automobile nationally advertised or sold, is quoted 
at a price at Detroit; and usually if you want to purchase an auto 
mobile in St. Louis—— 

Mr. Kiamon. I did, less than 3 months ago. 

Mr. Rogers. You paid the price established by the manufacturer 
plus freight to St. Louis, did you not ¢ 

Mr. Kiamon. That is not all of it. No, that is not all of it. | 
took my car to two places. One offered me—he asked for my ca: 
and $750 on the trade. The identical—another Oldsmobile deale: 
selling identical brand of merchandise asked for my car and $450, 
and I traded with him. . 

The fair traders themselves will tell you that fair trade has never 
worked in the motors because the accessories and the used car and 
the discounts—— 

Mr. Rogers. Let me ask you this question. 

Mr. Kiamon. Yes, sir. 

Mr. Rogers. You say you went to two separate— 

Mr. Kiamon. I went to two Oldsmobile dealers. 

Mr. Rogers. Yes. And they quoted you the same price on the olds 
mobile you wanted to buy, did they not ¢ 

Mr. Kiamon. Nominal list price. 

Mr. Rocers. Yes, a nominal list price. 

Mr. Kiamon. But they had to buy my car. 

Mr. Rocers. They did not have to buy your car, 

Mr. Kuamon. When you go to buy aspirin or insulin you don't 
offer a trade, and insulin is the worst example of fair-traded items 
that robs diabeties of money. 

Mr. Rogers. You were talking about your ability to trade with the 
man in St. Louis. 

Mr. Kuamon. Everybody does exactly the same thing. You have 
shopped for values when you buy a car. 

Mr. Rogers. Sure, but when you went to buy a car in St. Louis 
one Oldsmobile dealer quoted you one price, and the other Oldsmo 
bile dealer quoted you the same price. Now, if you did not have a 

car to trade in 

Mr. Kiamon. How many people are in that position? How many 
people don't trade a car when they buy a car / 

Mr. Rogers. | am asking you, if you did not have one to trade 
ht 

Mr. Kuamon. Yes. 

Mr. Rocrrs (continuing). You would only have the choice of one 
price, would you not 4 

Mr. Kiamon. No, because there are accessories. There are four 
or five hundred dollars worth of accessories. In a seller’s market 
they will charge you a premium, as they have since the war, and i: 
a buyer’s market they will sell you a car at an outright discount, and 
vou know it. 

May I goon, please ? 

The Chamman. Yes, please do. 

Mr. Kuamon, Thank you. 

I want to ask some questions that have never been answered by the 
fair traders. They talk endlessly about the loss-lead. They neve 





STUDY OF MONOPOLY POWER 385 


will accept simply a law in the form of a prohibition of below-invoice 
selling. 

As a matter of fact, the loss-lead is simply a sales promotional 
device. The price war in New York City that spread all the way to 
San Francisco, after the Schwegmann case, burnt out in less than 2 to 
3 months. The fact that you don’t even need an unfair sales act is 
evidenced by the fact, Mr. Chairman, that nowhere in the country 
at this time is there a single major price war, and no business really 
commits suicide. 

L would like to point out that the St. Louis Chamber of Com 
merce" 

The CHarrMAN. Do you mean to say 

Mr. Kiamor. There is no major price war. 

The Cuamman. There are no loss leaders indulged in now / 

Mr. Kiamon. There may be, but not significant, and they are purely 
sales promotional devices. And the idea that 1 would be lured into 
a store by a loss leader and buy everything in sight is simply non 
sense. The consumers who have to shop for value are not that dumb. 

Our St. Louis Chamber of Commerce for many years has opposed 
this. The Kansas City Star, the St. Louis Star-Times, the Globe- 
Democrat, and the St. Louis Post-Dispatch have opposed it. We are 
grateful to the newspapers of Missouri and to our chamber of com- 
merce for having kept this horrible price fixing out of Missouri. 

The CHarrMan. Wait a minute, Professor. 1 am curious to know— 
and this is very important because much is made of it by those who 
advocate these fair-trade laws: much is made by persons on both sides 
of this rostrum—and I would like to get clear for the record your 
views on this: You say there are very few merchants who practice 
loss-leader selling now. Is that what vou are saying ¢ 

Mr. Kuamon. That is right, and if there is, it is not significant. 

The Cnairman, What makes vou say that? What is that based on ‘ 

Mr. Kuamon. It is based on observation of heWspapers and also 
reports in all the business magazines—Advertising Age, Marketing 
News, and the usual business information sources. 

Mr. Rogers. Is there any less advertising about loss leaders since 
the Schwegmann case / 

Mr. Kuamon. I have no information if there is any less or more. 
but I want you to know that the price wars burnt themselves out in 
al hurry. 

These people are here—the retail druggists and the brand-name 
manufacturers—to destroy the Schwegmann and Wentling case, and 
the Keogh bill is the worst bill that has been introduced at this or 
any other session of Congress in the past 20 years. It ts even vr ~ 
than the Miller-Tydings bill. The Keogh bill would not re gu ate but 
des “troy interstate commerce. It would allow Mr. Wentling to do 
business in Palmyra, Pa.—— 

The Cuairman. Will you amplify that a little bit, please / 

Mr. Kramon. I say the Keogh bill is the worst bill introduced at 
this session of Congress, although it has keen conmipet! tion for that 
high honor from the other bills before vou. 

The Cuamman. Let’s get the reasons—one, two, and three. 

Mr. Knamon. No. 1. Mr. Wentling or any other mail-order hous 
cannot sell a Sunbeam Shavemaster in the New York market at => 


~" 
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or $7 below the New York fair-trade minimum, if the Keogh bil! \s 
law. If the Keogh bill is enacted into law, Mr. Wentling can «jo 
business in Palmyra, Pa., and the State of Pennsylvania, but |:is 
interstate commerce is destroyed, not regulated. 

The CHarrmMan. Only if he goes below the fair trade price of thie 
particular state to which he is selling. 

Mr. Kuamon. Yes, sir, Mr. Chairman, but no man in his right mind, 
as I say in my testimony—no man in his right mind will sit down and 
write a letter to Palmyra, Pa., or anywhere else to get a Sunbeam 
Shavemaster for $24.50 when he can go right downstairs and get it at 
the same price. ‘This does not regulate it, it destroys interstate com- 
merce, because it says Mr. Wentling may sell in New York but that |e 
has to sell it at the State fair-trade price. 

The Cuamman. You mean if I am in New York, I live in New 
York and I want to get one of those—— 

Mr. Kiamon. Shavemasters. 

The CHairman. Sunbeam Shavemasters. If I can get it at the 
same price in New York that I can get it in Pennsylvania, I am not 
going to send a letter to Pennsylvania to get it from mail order. [s 
that right ? 

Mr. Kiamon. Of course not. And, Mr. Chairman, the Keogh bil! 
is an unconstitutional deprivation of property without due process 
of law. 

The Cuatrman. How? Tell us about that. 

Mr. Kiamon. Precisely in that it destroys the property rights that 
a lower-cost operator or mail order house has inherently to operate 
on the lower cost basis and to price accordingly. You might just as 
well abolish the Horn and Hardarts. 

The CuHamman. That argument could be leveled against any kind 
of fair-trade bill or law. 

Mr. Kiamon. Yes. 

The Cratrman. Like the Miller-Tydings Act? 

Mr. Kiamon. The Keogh bill was aimed 

The Cuatrman. The Supreme Court apparently did not touch that 
proposition. 

Mr. Kiamon. I am very glad you asked about it for this reason: 
Mr. Justice Douglas and the other five who made up the majority of 
six said the Miller-Tydings Act provided for voluntary agreements: 
it provided for voluntary agreements contracts, not a club to drag 
people in by the heels. The Supreme Court did not say that if Con- 
gress enacted a club that that club would be held constitutional. 

The CHarrman. You maintain, then, that if we pass a bill that 
would force nonsigners to adhere to fair trade, and that if the case 
came to the Supreme Court, the Supreme Court would declare that 
bill unconstitutional ? 

Mr. Kiamon. Absolutely. I haven’t the slightest doubt that it will. 

Mr. John W. Anderson of the American Fair Trade Council pro- 
nounced in a release that he issued on the 3d of February from the 
Mayflower Hotel that the Keogh bill “is legislatively leakproof and 
economically sound.” 

I prefer to await the judgment of the United States Supreme Court 
on whether or not it is legislatively leakproof. I also prefer to await 
the opinion of disinterested economists as to whether it is econom!- 
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cally sound. My own jud ent is it is the worst bill you have seen in 
Congress since the Miller-Tydings Act. 

The Cuatrman. Would you want us to pass the bill and again let 
the responsibility rest with the Supreme Court # 

Mr. Kiamon. No, because I think that you gentlemen have the job 
of declaring policy, and I ask you to look beyond these retail druggists 
that are flooding you with mail, and look beyond the brand-name 
manufacturers at the 150,000,000 consumers who cannot converge on 
Washington, and give them the benefit of the free competitive 
economy. 

Mr. Rocers. You say we are here to announce a policy ? 

Mr. Kiamon. You legislate on policy. 

Mr. Rocers. Yes, to legislate on policy. 

Mr. Kiamon. Congress does, yes. ' 

Mr. Rocers. Do you not understand the Keogh bill merely to say 
that those States that have adopted fair trade, of which apparently 
there are 45, can go ahead and proceed with their fair-trade laws? 

Mr. Kuamon. No, that is only part of it. 

Mr. Rocers. Well, that is one part of it. 

Mr. Kuamon. Yes. 

Mr. Rocers. Now, would you be opposed to that part of it? 

Mr. Kiamon. Emphatically opposed to every bit of the Keogh bill. 

Mr. Rocers. Then you are opposed to the acts of the 45 State 
legislatures ? 

Mr. Kiamon. Iam. I want you to know that those 45 State legis- 
latures did not act on the same plane. They acted because of the arm 
twisting of the retail druggists and the Fair Trade Council moving 
with the precision of a Panzer division turned the pressure—it is gov- 
ernment by Western Union, government by coercion. I believe that 
you gentlemen recognize this. The constitutional right peaceably to 
assemble—— 

Mr. Rocers. Let’s get back to—— 

Mr. Kiamon. Wait a minute. I want to answer your question. 

Mr. Rocrrs. Let me ask you one. 

Mr. Kuamon. Very well. 

Mr. Rocrrs. Now; you have complained here that because 150,000,- 
000 consumers could not deluge this committee and come in at once 
because the economic situation prohibits—— 

Mr. Kiamon. They are not as well financed as AF TC and NARD. 

Mr. Rocers. Yes, and not as active. Did you ever stop to think 
that in these State legislatures, where the consumers were close in, all 
the way from 50 to 100 miles from the State legislature, that they may 
have exercised some thought at that time ? 

Mr. Kiamon. Look at the report of the Federal Trade Commission 
and Dr. Corwin D. Edwards, Chief Economist of the FTC; also at 
the report of the Department of Justice. 

Mr. Rocers. Well, but—— 

Mr. Kuamon. They have moved with the precision of a Panzer 
division. It is government by Western Union and government by 
lobby. They have threatened you, they have coerced you. 

Mr. Rocers. Then I take from your statement that every legislator 
in the 45 State legislatures who voted for 

Mr. Kiamon. Were subject to the same pressure. 
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Mr. Rogers. And they were subject to pressure that they could not 
resist 

Mr. Kiamon. And I hope you do, and —— 

Mr. Rocers (continuing). And went ahead and followed the lead 
of lobbyists and not the people ¢ 

Mr. Kiamon. Right. 

Mr. Rocers. That is your interpretation of it? 

Mr. Kiamon. That is fact, and Lam prepared to prove it. 

Mr. Rocrers. Well, where are your facts / 

Mr. Kuamon,. All right. I will submit in the record to you the 
report of the Department of Justice and the Federal Trade Com- 
mission. IL will submit to you, if I can get them in Missouri, and | 
will, mountains of mail that were sent. You get this mail. 

The CHairman. That is in the record already, [ want you to know. 

Mr. Kiamon, I would like to read these 12 questions. 

1 wanted to say, Mr. Chairman, that the right to peaceably assemble 
and petition Congress for redress of grievance is so important a 
constitutional right that I would be willing to bear any abuse, even the 
Keogh bill, in order not to impair it. But somehow Members of 
Congress have to defend themselves against this Government by 
coercion, ‘Twenty-two fair-trade lawyers guided the hands of a 
Congressman—I shall not name him—on a bill—oh, heavens. It was 
the McGuire bill. There you have the NARD who conducted a cam 
paign of festive intimidation, and these 22 fair-trade lawyers helped 
to write the MeGuire bill. You don’t have to get the proof, they 
admit it, they boast about it. 

Mr. Rocers. Did you ever run for public office ? 

Mr. Kuamon. No, I did not. 

Mr. Rogers. Did you ever think of the possibility of doing it to 
relieve this situation ? 

Mr. Kramon. I am glad, as Will Rogers once said, that I don't 
have to live by the ballot. I feel for you gentlemen having to stand 
for that damnable pressure. 

Mr. Rogers. Well—— 

Mr. Kiamon. I don’t live by the ballot and I never hope to. That 
is why I can afford to speak up for the public interest, and T hope 
you will do the same. 

Mr. Rocers. You recognize that we in Congress live by the ballot, 
do vou not 4 

Mr. Kiamon. Don't you recognize there is a public interest ? 

Mr. Rocers. Yes. 

Mr. Kiamon. You are sworn to enforce that public interest. 

Mr. Rocers. Yes. 

Mr. Kiamon. Don't you regard the consumer as important / 

Mr. Rogers. But I am asking you whether or not you ever gayi 
any thought to the question of becoming a candidate and representing 
all these people vou now talk about. 

Mr. Ktamon. I haven’t, but if I were a Congressman, there ar 
terms upon which I would not want public office, and the Keogh bil! 
represents those terms. If you will vield to the pressure of functional! 
manufacturers, brand-name manufacturers, and retailers, then yor 
have no regard for the consuming public. 

Mr. Rocrers. You assume—— 
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Mr. Kiamon. Have you heard about inflation? The American 
dollar today 

The CHairMAN (rapping for order). Professor—— 

Mr. Kiamon (continuing). Buys less than it ever bought before. 

The CHamman. Professor, please. The gentleman from Colorado 
is entitled to courtesy from you, and when he asks a question I suggest 
that you pause to listen to it, at least. 

Mr. Kuamon. I have always said a debate is better than a lecture, 
and Tam very glad to listen. Thank you, Mr. Chairman. 

Goright ahead. 

Mr. Rocers. I just wonder, as you make all of these statements, 
particularly that statement that you made about the 45 State legisla- 
tures, that those in those legislatures were so pressurized—— 

Mr. Kiamon. That is right. 

Mr. Rocers (continuing). That they never exercised their own free 
independent judgment. 

Mr. Knamon. Yes. 

Mr. Rogers. Now, I have asked vou before if vou have any proof of 
this. 

Mr. Kramon. Yes. 

Mr. Rogers. As I happened to be a member of a legislature my- 
sel f—— 

Mr. Kiamon. Yes. 

Mr. Rogers (continuing). At the time that one of these bills was 
passed. 

Mr. Knamon. Seventeen States copied the same stenographic error. 
Eleven copied the same stenographic error that was very fatal to the 
bill. These bills originated from the Retail Druggists in Chicago and 
the Fair Trade Council at Gary, Ind. They brag about it. It is an 
admission against interest. They boast about it. 

Mr. Rogers. Do you then assume that because the Fair Trade Coun- 
cil may have submitted those laws to all of the States that the fact 
they did submit them to all of the States within itself is sufficient proof 
that the individuals in that legislature did not know what they were 
doing ? 

Mr. Goupsrrix. May I interrupt, Mr. Chairman / 

The Cramman. Let the gentleman answer. Goaheac. 

Mr. Knamon. I want to say that never—do you believe that the 
National Association of Retail Druggists and the American Fair 
Trade Council are educational groups or propaganda groups / 

Mr. Rogers. Let's get back to my question. 

Mr. Knamon. Yes. They are not actuated by sheer altruism, they 
are actuated by greed and desire for higher prices. 

Mr. Rocers. Now let’s get back to my original question. 

Mr. Kiamon. Yes, sir. 

Mr. Rocers. Do you now believe and intend to tell this committee 
all the members of the legislatures of the 45 States that adopted these 
laws were so pressured by retail druggists and national manufac- 
turers—— 

Mr. Kiramon. And fair traders.- 

Mr. Rogers. Fair traders? 

Mr. Kiamon. Yes, sir. 

Mr. Rocrrs. That they were so pressured they themselves did not 
know what was going on? 
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Mr. Kiamon. They knew perfectly well what was going on. 

Mr. Rogers. All right. 

Mr. Kiamon. But they couldn’t resist this pressure. They yielde: 
to the manufacturers and retail druggists, and the people that intr 
duced these bills. They know perfectly well these bills aren’t fu: 
lower prices. These men are not actuated by sheer altruism, they are 
not functioning in the public interest, they are functioning in thei: 
own interest. It is your job to function in the public interest, and | 
hope you do. 

Mr. Rocers. Well—— 

Mr. Kiamon. Never in the history of this country, Mr. Chairman, 
has the dollar bought less than it buys right now. Never in the histor) 
of the country have we had as much inflation as we have now. What 
we need badly is effective ceilings. These provide no ceilings, the) 
provide floors. And the idea that these fair-trade price-fixing law - 
do anything but increase prices is sheer nonsense. 

They are here not for anything that is small, they are here to tax 
the American consumer $2 billion a year, an average of 12 to 15 perceii 
more on branded items, and not for the Public Treasury but for thei: 
own pocket. I would like—— 

The CuatrMan. Professor 

Mr. Kiamon. I would like to get the 12 questions. 

The CHamman. What is that ? 

Mr. Kiamon. I have 12 questions on page 11 I would like to get in 
the record and I think will answer the gentleman from Colorado. 

The Cuatrman. Put them in the record. 

Mr. Kiamon. It will take about a minute to read. 

The CuarrMan. Go ahead. 

Mr. Kiamon. 1. If a cash-and-carry super store has lower costs, 
should not the public be permitted to benefit in lower prices from «|! 
such lower-cost methods of doing business, and benefit from the resu|' 
of competition of lower-cost operators ? 

2. In the above situation why should all be required to sell a so 
called fair-traded item at the same retail price? 

3. If competition among producers, manufacturers, of an item is 
good for the public, why should competition among retail sellers of 
that same item be denied ? 

4. Has any pressure group, such as we have discussed, ever car 
paigned for price fixing on the State or the Federal level except to 
make prices higher and increase their profits? 

The Cuarrman. In other words, they have never campaigned to 
make the prices lower? 

Mr. Kiamon. Never. 

The CuatrmMan. Always campaigned to make prices higher? 

Mr. Kiamon. Precisely. These campaigns are not to encourage 
competition. 

The Cuarrman. At that point—— 

Mr. Kiamon. Yes, sir. 

The Cuatrman. Did your research indicate any efforts on the par' 
of the National Association of Retail Druggists, or any of its con 
ponent parts, to bring pressure to bear upon a manufacturer to i! 
crease the mark-up, that is, increase the profits that the retail druggi=' 
might make? 

Mr. Kiamon. Emphatically. : 
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The CHatrMAN. What is the specific data you have on that, if you 
will give it briefly ? 

Mr. Kiamon. The Federal Trade Commission report indicates that, 
and I set it forth in a debate between myself and Mr. Sheaffer, of the 
Sheaffer Pen Co. in Modern Industry in 1948. 

First, the pressure, Mr. Chairman, is for a higher maintained-price 
fived margin. Then the pressure on the manufacturer is for a wider 
margin. Then the pressure is not to sell drug items to grocery stores. 
All until the manufacturer begins to wonder whether he is running 
his business or the retail druggist is. 

The CuarrMan. Is that pressure exerted successfully on the manu- 
facturer to—— 

Mr. Kiamon, Definitely. 

The Cuairman. Please, let me finish my question, Professor. Do 
you mean to imply that the manufacturer cannot resist this pressure 
to increase the mark-up to the retailer ? 

Mr. Kuamon. Very often he cannot. Now he is in better position 
because his products are moving through grocery stores, but remove 
the pressure of the retail druggists and other pressure groups, appli- 
ance dealers, and a great many, not all, but a great many manu- 
facturers lose all interest in price-fixing. Indeed, when their volume 
falls off, when they price themselves out of the market, they introduce 
multiple brands. 

The Cuairman. If he increases the retail mark-up to that degree, 
‘does not he reduce numerically the amount of sales ? 

Mr. Kuiamon. He reduces his volume, that is right. 

The CuHarrmMan. He reduces his volume, is not that to his disad- 
vantage ¢ 

Mr. Kuamon. Tremendously, then he introduces another brand. 

The CHairMan. Does he not resist that pressure to increase the 
mark-up ? 

Mr. Kuamon. He does, and is in better position to resist now be- 
cause he is not as dependent on the retail druggists as he used to be. 
They can’t twist his arm as well as they could 5 years ago. 

The Cuaimman. Then the pressure is being counteracted. If he 
does not increase the mark-up, then these food stores and food marts 
and gasoline stations would not be likely to use those articles because 
the price is not being increased. Profits, therefore, are not being 
increased, 

Mr. Kiamon. That is true. As a matter of fact, what the Keogh 
bill wants to do is to give you a right to put on a cloak, a brand 
iame, and thereby take yourself out of the Sherman Act. 

There is one exhibit—a few weeks ago a manufacturer put a brand 
name on a preduct that did not go to the ultimate consumer, it went 
toan industrial user. If you pass the Keogh bill and these other bills, 
except the Curtis bill, there will be a multiplication of brands in order 
to get immunity from the antitrust laws. 

The CuHamman. What kind of an article was that which you 
mention ¢ 

Mr. Kiamon. I have it in an exhibit in a business journal, and it 
said a manufacturer has put a brand name on a product going not 
to the consumer but to the industrial user. 

Every manufacturer and every retailer will try to get the manu- 
facturers to brand every item it possibly can, because merely by 
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putting a brand on it you take yourself out of the operation of ft). 
Sherman Act. There will be a multiple-brand policy, more so tha; 
there is now. These manufacturers—— 

The CaarrMan. Go on to the next question. 

Mr. Kiamon. Yes. 

Mr. Rogers. May I ask 

Mr. Kiamon. May | finish ¢ 

Mr. Rogers. You were talking about the manufacturer. Did you 
ever make a study of the right of a manufacturer to maintain as many 
retail outlets for the product that he may make? 

Mr. Ktamon. They establish franchises. They also sell on con- 
signment; but many manufacturers have to have their product avail- 
able everywhere. 

Mr. Rogers. That is the thing that I am getting at. Do you reeog- 
nize that in the merchandising field a manufacturer has the right to 
try to get as many retail outlets for his product as possible 4 

Mr. Kiamon. Oh, definitely; I am all in favor of that. 

Mr. Rogers. You are all in favor of that / 

Mr. Kiamon. Yes, sir. 

Mr. Rogers. Did vou ever make a survey of what happened to a 
large number of manufacturers during the twenties and early thirties 
who followed a policy of selling all of their products to nationalls 
known retail establishments until the only market they had was those 
national retailers ? 

Mr. Kuamon. Yes, I know that. 

Mr. Rogers. Did you not find from that that the retailers were then 
in a position to say to the manufacturer: “We will pay you X dollars 
for your product, and if you do not sell at that, vou do not now have 
any retail outlets for your manufactured goods” ¢ 

Mr. Kiamon. There have been instances of that: yes, sir. 

Mr. Rogers. Yes. 

Mr. Kramon. Definitely. 

Mr. Rogers. Now, do you have any suggestion or method whereby 
that situation may be corrected ? 

Mr: Kiamon. Do not sell to one or two outlets but sell to more cus 
tomers. That is the price you pay if you don’t. 

Mr. Rocers. But we are talking about this free-enterprise system 
Now, the manufacturer found that by going to the larger retailer, a 
larger retailer who could take all of his output, he in turn would no 
longer be required to have warehouses, no sales force, so he cut that 
completely out. And when he did he sold exclusively to the national 
retail trade, so to speak. 

Now, when they came to him and said, “We want your product fo 
X dollars,” he had to sell at X dollars or he did not sell his stuff; is 
that not right? 

Mr. Kiamon. Mr. Chairman, may I suggest that instead of getting 
your information exclusively from interested sources, why don’t you 
take a poll of 200 leading universities and ask disinterested men in 
economics and marketing what they think of this. I have never been 
able to find one. I have asked fair-trade price fixers to get me half a 
dozen and they have never been able to get as many as one economist 
or marketing expert connec ted with any “university, any university of 
national repute, to say this is in the public interest. 
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Mr. Rocers. Let me ask you this: Did you ever find any of those 
national economists or experts recognizing the right of the manufac- 
turer to maintain as many retail outlets as possible ¢ 

Mr. Kiamon. Yes, they are fora free economy. The best thing you 

can do, Mr, Chairman, is keep your hands off of a free market. That 
is the very best thing you can do. 

These men back here—the AFTC and NARD—are trying to get you 
to give them a change of venue from the free marketplace of open 
competition to the politic ‘alarena. You cannot solve these problems in 
Washington, you cannot solve these problems in State legislatures. 

Mr. Rogers. We have attempted to solve 

Mr. Kuamon. Let’s have free competition. 

Mr. Rocers. We have attempted to solve part of it, at least, with the 
Sherman Anti-Trust Act and the Robinson-Patman Act. 

Mr. Kiamon. I am for that act. 

Mr. Rocers. With which you agree. 

Mr. Kiamon. Very much. 

Mr. Rogers. And they in turn are in the political arena; are they 
not! 

Mr. Kiamon. The Robinson-Patman Act is procompetition. The 
bills before you are anticompetition. I want you to know that I think 
the Department of Justice and the Federal Trade Commission are 
entitled to a salute and a vote of thanks and gratitude from the Ameri- 
can public, and I don’t believe any man has the right to pass this bill 
until he understands the issues. 

The Cuairman. Professor, will you go on? 

Mr. Kuamon. Yes, sir. 

The Cuamman. You are up to your fifth question now. 

Mr. Kiamon. Yes, sir. What real and specific evidence is there 
that truly meritorious articles have ever been driven from the market 
by price competition ? 

6. Why should the retail drug lobby, the NARD, set up permanent 
headquarters in the District of Columbia Press Building and the 
brand-name manufacturers lobby, the American Fair Trade Council, 
set up headquarters in the Mayflower Hotel in Washington, room 733, 
and spend vast sums of money to lobby for the MeGuire bill and all 
the bills before you, except the Curtis bill, and all the bills here other 
than the Curtis bill, to make the public pay more than they now pay 
for aspirin, not less, and for toothpaste, liquor, appliances, drug items, 
and almost any other branded item 4 

7. How much money—I have only about five more, Mr. Chairman- 
how much money have these and other lobbies been supplied with and 
how much have they spent and do they intend to spend to enact the 
above bills into law, and the MeGuire bill before the Interstate Com 
merce Committee, and to destroy the Schwegmann and Wentling cases, 
and specifically by whom has the money been provided, and will thes 
do anything about the Sherman and Federal Trade Commission Acts? 

8. if a merchant wants to locate a store outside the city limits, 
operate at lower costs, price accordingly, and therefore sel] at lower 
prices because of his lower costs, what good reason is there to deny 
him that right to sell at a lower price, and what good reason is there 
in the public interest and for the public benefit to forbid the public the 
right to shop and buy at these lower prices? 
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9. If the public is deceived by loss-leader prices—and they are no! 
what would prevent equal deception as to fair-trade prices which are 
and always have been rather exorbitant ¢ 

10. If we grant monopoly price privileges worse than the NI \ 
without any public control of any public body to the select few ma: 
facturers and retail druggists and other trade groups responsible {. 
these bills before you, and also for the McGuire bill, who is going | 
regulate those prices to be sure they don’t go sky high as they always 
have? 

And again I mention the matter of inflation and the low purchas: 
power of the dollar and the absence of price wars. 

11. Is the Keogh bill before you intended to regulate interstate co; 
merce, encourage the free flow of commerce, or is it intended to restr 
to the point of destruction, to destroy and prevent interstate commerce 
in branded merchandise sold at mail-order figures at any price bel: 

a State fair-trade minimum ¢ 

That bill destroys interstate commerce, and | am fairly confident 
the Supreme Court will strike it down. I don’t believe you will ever 
pass it if enough Members of Congress truly understand it. 

Question 12. Is it not probable that the United States Supreme 
Court would hold the Keogh bill invalid on the ground that the bi! 
does not regulate but destroys interstate commerce done by a mail- 
order house on a lower-cost basis, and that such a bill would interfere 
and prevent the flow of commerce, and interfere with the inherent 
property right that a man has to do a business at a lower cost, and 
price accordingly ? 

I don’t believe, as Mr. Anderson said, he said—it is the greatest 
monopoly bill of all time, and 

The CuarrMan. We are getting repetitious now. 

Mr. Kiamon. Yes. ; 

The CHarrMan. I must at this point ask that we call the next wit- 
ness. 

Mr. Kiamon. Thank you. 

The Cuatrman. Professor, we appreciate your coming here and 
regret that I have had to cut you off. 

Mr. Ktamon. May I submit my exhibits? 

The Cuatrman. You have the right to submit any exhibits you car 
to and to revise and extend your remarks. 

Mr. Kiamon. Thank you for your courtesy and I appreciate your 
invitation, sir. 

The Caamman. Thank you very much. 

(The prepared statement submitted by Mr. Klamon reads in full as 
follows :) 

STATEMENT OF DR, JOSEPH M. KLAMON 

My name is Joseph M. Klamon. I live at 7464 University Drive, Universit) 
City, Mo. Since September, 1920, the past 25 years, I have taught marketing 
retailing, sales management, and related business courses at Washington Unive: 
sity. I am professor of marketing in the school of business and public adminis 
tration in our university. Prior to returning home I was a tutor at Yale in 
economics, professor of economics and chairman of the department at William 
and Mary, instructor in marketing and business policy in the Harvard Graduate 
School of Business Administration, and associate professor of economics at 
Carnegie Institute of Technology and visiting lecturer at the University of 
Pittsburgh. Since 1934 I have also served as marketing consultant to the co! 
sumers grceup in St. Louis, which was originally set up by Prof. Paul Douglas, now 
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senator from Illinois. This group continued to function and has done so 
continuously after the NRA ceased to function. I received the LL. B. from 
Washington University, and the M. A., J. D., and Ph. D. from Yale University. 
With the exception of the Curtis bill to repeal the Miller-Tydings Act, I am 
opposed to all of the bills before you that would seek to destroy or amend to 
the point of destruction the Sherman Act and the rest of our antitrust laws. 
With the exception of the Curtis bill which is intended to repeal the Miller- 
Tydings Act, all of the other bills before you are designed through legislation 
to reverse the Schwegmann and Wentling cases and to destroy by legislation the 
restoration of competitive pricing on branded merchandise, which occurred as a 
result of the Supreme Court's decisions in the above two cases. I am opposed 
to the enactment of H. R. 4592, H. R. 4662, and H. R. 6867 because it seems to 
me that these bills would in reality not amend but in effect destroy the Sherman 
\ct and all of our antitrust legislation, and would seriously and adversely affect 
the living standards of a large portion of our population. These bills have 
heen introduced, as has H. R. 5767, the McGuire fair-trade bill, before another 
committee of Congress by trade groups who are interested in legislation to 
benefit only their members and not the public. With the exception of the Curtis 
bill, all of the bills hereinabove referred to represent legislation not designed in 
the public interest. 

I hold no brief whatever for any particular channel of distribution. I have 
always been opposed to any legislation in favor of price fixing or legislation 
that would weaken our antitrust laws and our competitive economy. I should 
suggest that your committee consider the desirability of securing the views on 
the proposed price-fixing bills before you from economists and professors of 
marketing in perhaps the 200 leading universities. Those who would destroy our 
antitrust laws and reverse by legislation the Schwegmann and Wentling cases 
have never been able to secure as many as five or six, if any, economists of 
national repute to testify that their bills for fair-trade price fixing are in the 
publie interest. The Miller-Tydings Act since its enactment has cost the con- 
suming public many billions in higher fixed prices on branded goods. Legisla- 
tion of this sort that is the equivalent of a 10 to 12 percent sales tax collected 
by retailers and manufacturers of branded goods, for themselves, should not be 
enacted without adequate information from disinterested experts as to whether 
or not such legislation is truly in the public interest. 

Consumers are entitled to adequate information, competitive pricing on all 
goods, branded or unbranded, and the widest possible choice under such con- 
ditions of competition. I have been for many years unalterably opposed to all 
forms of price fixing, vertical or horizontal, when practiced by individuals 
and trade groups. Such price fixing by and on behalf of retailers, manu- 
facturers, or trade groups is essentially featherbedding. Featherbedding ap- 
pears to be a form of business racketeering. It is invariably inimical to public 
interest and the consuming public. Featherbedding is no less harmful whether 
practiced by labor, agriculture, manufacturers, retailers, or anyone else. All 
of the bills before you, other than the Curtis bill, are essentially featherbed- 
ding, price fixing in behalf of retail druggists, brand-name manufacturers, and 
others handling branded merchandise. They are designed to lessen, not widen, 
onsumer choice. They are further designed to condition and police coercively 
and by compulsion the pricing practices of lower-cost volume merchandisers; 
firms who are content with a smaller margin on an immense volume rather 
than a maintained high margin on a lesser volume. 

About 12 years ago there was a bill introduced in the House known as H. R. 1, 
It was the Patman chain-store bill. It never became law. It attempted to 
carry the Indiana and Louisiana graduated tax on multiple retail outlets a 
step further by multiplying such increasingly severe taxes by the number of 
States in which a chain did business. This would have taxed A. & P., for example, 
60 percent of its gross dollar receipts when at that time its average gross margin 
was only 16 percent. This, of course, was not an attempt to regulate but to 
destroy a competitor. I suggested at the time that this type of legislation repre- 
sented simply another effort to hold back the dawn, to halt the inevitable as I 
believed then and believe now that the giant super store in food and drugs is 
here to stay. Restrictive legislation of this variety as enacted on a State level 
hoomeranged. The development of the immense food and drug super store would 
probably have come in any event. However, legislation of this sort simply gave 
the chains and the independent super stores a tremendous shove in the direction 

which they were headed anyway. In 1929 A. & P. was the first food chain to 

ross a billion dollars in volume. They did this in some 16,000 stores. Now they 
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sell about $3 billion annually in approximately 6,000 stores. The restoratio, 
of fair trade by writing the compulsory nonsigner clause into Federal law w 
in my judgment, even if legal, which is very doubtful, likewise boomerang. For 
super food stores, attracted by the high-fixed margin on drug proprietaries and 
sundries have been moving and are now moving into the handling of drug items 
with incredible speed. The Nielson Service of Chicago and the Progressiy; 
Grocer of February 1952, indicate clearly that super food stores in the last 
years have tripled the volume of drug items, proprietaries, and sundries, thi 
they are handling. Since the NARD the retail-drug lobby which boasts ther 
it secured the enactment of the Miller-Tydings Act as well as 45 State fair-trads 
laws has been in the forefront of fair-trade price fixing efforts, it may | 
of some interest to see the effect of maintained margins upon independent retsi 
drug stores. 

Super food stores respect the maintained margins on drug items, as they hav: 
had to do in the past. However, they have such an enormous yolume of traffi 
through their food stores that they are thus enabled to give their customers very 
attractive buys on many other items and then make available drug, proprietaries 
and sundries on a self-service basis at or close to recently maintained prices, 

The most important trend in drug marketing in the last few years has been 
the increasing sale of drug products in food stores. Four percent of the sales 
volume of the average supermarket, doing a business of better than $250,000 a 
year on a self-service basis, now comes from drug proprietaries alone. There 
ure some 15,000 such supermarkets. Practically all of these now handle drug 
products in varying degrees. More eye-opening is the revelation that drug sales 
per square foot is as much as 4 to 1 over certain grocery departments. Sales of 
drug products in supermarkets were 314. times us great in 1951 as they were in 
1948. Colgate reports 55 percent of its dentifrice sales are in food-store outlets 
In Springfield, Mass., three supermarkets sell more Pepsodent than the top 
15 drug stores in the city. A few of the more striking developments in the field 
of marketing in the past few years have been the establishment of branches of 
department stores in neighborhood shopping centers; the growth of night or 
nocturnal marketing, the recent rapid development of the rack jobber or rack 
operator and perhaps most significant the movement of nationally advertised 
drug products through grocery supermarkets. The movement of these drug 
products through super-food-stores is easily the most important development 
in such stores since the handling of meats and produce in grocery stores. 

According to the Grey Advertising Agency, women visit supermarkets at 
least four times as often as they visit drug stores, and significantly, womet 
Visit drug stores more often than department stores from whose housewares 
and hosiery departments the supermarkets will soon be taking a bigger bite 
A move which will bear watching is the drug-grocery store recently opened ip 
California and operated jointly by Mayfair Markets and the Owl Drug Co 
This is still in the experimental stage, and too early to tell if it constitutes a 
trend or an exception. The retail drug lobby, the NARD, and the brand-name 
manufacturers lobby, the American Fair Trade Council of Gary, Ind., have been 
most active in promoting price-fixing fair-trade laws and destroying competition 
in branded merchandise by legislation on a Federal and State level. This has 
tended to interest and attract other merchandisers in handling such margin 
protected, price-fixed drug and other name brand items. The rack jobber or 
rack operator as a result has recently had a surprisingly rapid growth. The 
margin on drug proprietaries is 30.5 to 33 percent on an average. On drug 
sundries it may be a few percent more. The average margin in food supers is 
close to 16 or 17 percent, in some instances a little less, rarely more. The rack 
operator keeps his 15 percent plus an additional 6 to 8 percent as he offers the 
food superstore about 22 to 24 percent average on drug proprietaries, and about 
30 to 33 percent profit on drug sundries. The rack operator, therefore, in placing 
and servicing nationally advertised, fast-moving drug proprietaries and sundries 
in food stores takes his regular jobbers’ or wholesalers’ margin of about 15 pe! 
cent plus an additional 6 to 8 percent on the drug items for servicing the drug 
rack in food stores. Dewing & Co., a rack operator, now services over 3,000 
food stores in California alone with drug products. There are some 175 
or more rack operators in the country. There has been a geographical expansion 
from the far West to the Midwestern States, then to the Southeast, then to the 
Mid-Atlantic, and lastly to the New England States. Recently there has been 
an association formed of these rack operators cemposed of the leading rack 
jobbers in the country with a former Kroger executive who pioneered drug prod 
ucts in Kroger stores heading this group. One purpose of this association ap 
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pears to be to get a better margin from manufacturers of nationally advertised 
items in order to give them a wider margin and greater leverage. The alert 
chains have watched the rack jobbers closely, learned all they could from them, 
and are now demanding that manufacturers of nationally advertised drug items 
sell them directly. This the manufacturers are only too glad to do and have 
had to do simply because they must have their nationally advertised products 
available and on display on a self-service basis or otherwise wherever the traffic 
and volume happen to be. Wholesalers in the drug field have, of course, been 
alert to what the rack jobber means to them in the movement of drug items 
through food stores. Some wholesalers have been quick to engage in rack- 
iobbing activities themselves, taking the normal wholesaler’s margin plus the 
same amount that the rack jobber has taken for servicing super-food-stores, 
Naturally, the independent retail druggist has taken a dim view of the activities 
designed to move greater quantities of nationally advertised drug, proprietaries, 
sundries, and other items through food stores, and in some instances has at- 
tempted to resist the movement of such drug items through food stores, all, of 
course, to no avail. 

It will do the retail druggist no good to attempt to take a change of venue from 
the free market of open competition to the political arena on either the Federal 
or State level, as is here attempted. There is tremendous traffic in practically 
all super food stores. Consumers seem receptive and desire to purchase pack- 
aged drug products in food stores, Super food stores seem interested only in 
about 100 or more of the fastest moving nationally advertised items, The average 
gross on food store products as indicated is around 15 to 17 percent. The average 
profit on drug items is almost twice that on food percentages. It is apparent 
that the movement of drug products in food stores is here to stay and perhaps 
to grow. Kroger's latest estimate is that its drug business last year was about 
$12,000,000 with its dollar profits per square foot of floor space exceeded only 
by three other departments—canned goods, meat, and bread. Other giant food 
distributors in the field include National Tea Stores, American Stores, Food 
Fair, Safeway, and last to enter the field, A & P, which is now testing drug and 
toiletries sections in a cross section of its stores. 

In general it may be said that food-store sales of drug products have moved 
most rapidly during the last 2 to 3 years and is a trend that cannot be arrested, 
nor is it a distribution factor that can be overlooked. The retail druggist himself 
will have to fight this new-found competition based on mass traftic movement 
through food stores, not with price fixing or other restrictive legislation, but 
with better merchandising of drug products in his store. The average druggist, 
it seems, finds it difficult to grasp the importance of turn-over, which to the food 
merchandiser, is of major importance. Too many druggists are high-margin and 
price-fixing Conscious and not sufficiently volume conscious. Too many druggists 
display canned goat’s milk, Wample’s Remedy No. S82, Father Joln’s Medicine, and 
a few other so-called profitable items whose rate of inventory turn-over is often 
one time a year or less. The retail drug lobby, the NARD, and many of its mem- 
bers tends to look at the percentages which cannot be put in the bank instead 
of the dollars resulting from volume which pay bills. This refers mostly to the 
NARD and many of its independent druggist members and not to the alert super- 
store chain or independent operator who runs his business as a business and not 
as a college of pharmacy. Many proprietors of drug stores today are pharmacy- 
school graduates with unfortunately little or no training or understanding 
of merchandising principles and the methods of operation and the formulas that 
will pay profits over the long term. The real solution to the problems confronting 
manufacturers of brand-name merchandise and the retail druggist are not to be 
tound in amending or destroying our antitrust laws with various price-fixing 
devices involving the policing of the pricing policies of lower-cost and perhaps 
more efficient distributors, but rather in better merchandising. In the Pro- 
sressive Grocer of February 1952, the lead article featured on the cover and in 
detail from page 50 through 58 has a few highlights that may be of interest. 
Among these are the following: 85 percent of stores surveyed (food supers) 
$300,000 or over annual volume as well as smaller stores now handle drugs and 
toiletries Compared with 37 percent in 1941. This department adds about 2 
percent to total store sales and 4 percent to total store gross margin. They sold 
in estimated $340,000,000 in drugs and toiletries in 1951 and indications are that 
they will continue to grow in these departments. Leading drug and toiletry 
brands are now readily available to food stores from many sources, including 
unufacturers who are naturally pleased to exploit this added channel, not only 
hecause of the added volume, but because it gives manufacturers leverage in 
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bargaining with less fear when facing the demands of the NARD. Super f 
operators find it pays to give drug department preferred high-traffic locati 
Drug sales per square foot of floor space in food stores are double over-all st 
average and the dollar margin is four times the store average because mar 
on these items is twice the average margin on all other food items. Most f 
stores support fair-trade prices for drug and toiletries and the average margin 
these is 30.5 percent. It increases their ability to give greater values on it: 
not fair-traded, thereby increasing traffic, volume, and over-all gross profi 
Sixty-four percent of the stores in the Progressive Grocer survey report drug 
sales up 22 percent over the previous year, and 47 pereent of the stores in 1) 
survey plan to enlarge and improve the drug department in 1952. 

In a free economy capital naturally tends to flow where it may be most pry 
ably employed. The above merely proves again that a fixed- and false-pr 
level tends to defeat itself by inviting competition if not immediately in pr 
competition, then by attracting other distributors to handle the product w 
then will give greater values in unbranded merchandise. 

The idea that sharp price Competition in branded merchandise will ay 
matically cause a quality dilution harmful to the public has no basis in f 
Fair-trade price fixing is but 20 years old. We have had thousands of natio: 
brands and hundreds of nationally advertised brands long before fair tr: 
Indeed, price competition may well cause emphasis upon greater quality 
brand names. Manufacturers will not be inclined to destroy wide consun: 
acceptance and good will predicated upon known quality. Then, too, mininy 
quality standards may be had without price control. The basic assumption 
the part of the American Fair Trade Council that a manufacturer should 
able to write himself a ticket granting immunity from our antitrust laws mer: 
by branding one or more of his products would seem difficult to justify. 

It is frequently argued that the aggressive use of loss leaders justifies fxi 
trade price fixing. The two are, of course, entirely separate. If loss-lead selling 
were an evil instead of merely one of many sales promotional devices, it co 
be stopped by unfair sales acts alone or so-called fair-trade-practices acts aimed 
directly against below-invoice sales. Fair traders talk no end about the e 
of loss-lead selling and then ask for the unrestricted right to fix sky-high margi: 
on all branded merchandise. Present antitrust laws and powers of the A) 
trust Division, Department of Justice, and Federal Trade Commission app 
to be adequate to handle predatory price cutting designed to destroy compet 
tors. The absence of any factual basis to justify the bills before you hecans: 
of loss-lead selling and severe price wars is best evidenced by two items. Fir 
the spectacular price wars that occurred right after the Schwegmann decisi: 
of May 21, 1951, ended in less than 2 to 3 months. Indeed, they did not 
extend to many parts of the country. This proves that business does not com: 
suicide very often. Second, there is not a single price war of any major signit 
cance at the present time in any large city in the country. 

It is often alleged that the absence of fair-trade price fixing results in 
destruction of small retailers. It need only be said that according to the cens 
figures there are presently as many or more small retailers as we have eve: 
had, and that the causes of retail mortality as published by Dun & Bradstr 
do not support in any way the suggestion that small retailers need price fis 
as a political cruteh with which to survive. 

There is no evidence whatever indicating a greater mortality among sma!! 
retailers in free-trade Missouri, Texas, Vermont, and the District of Columbia 
than in fair-trade territory. The States that do not have fair-trade laws hav 
not had any greater degree of mortality among marketers who did not enj 
the price fixing that prevailed in other States. 

In the effort to enact a fair-trade law in the State of Missouri, one of man) 
which came to an abrupt end with the United States Supreme Court Schw 
mann decision of May 21, 1951, the American Fair Trade Council sent speakers 
in many parts of Missouri to tell Missourians that industry was staying out of 
Missouri because of the absence of fair trade and because of our excellent a: 
trust laws. The St. Louis Chamber of Commerce repeatedly stated that ther 
is no basis whatever in fact for this assertion. Indeed, the St. Louis Chainbe: 
of Commerce which strongly opposed a fair-trade bill on many occasions proved 
that St. Louis with about one-third the population of metropolitan Chicago had 
over $300 million in new industry and expanded industry which was greater 
then we ever had had and greater than Chicago’s dollar total for the year. At 
the time the AFTC suggested Missouri was going downhill industrially because 
manufacturers were boycotting the State for lack of fair trade, our industri«! 


+} 
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area was about to be declared a searce labor area for housing and other purposes, 
<) great was our industrial expansion and our labor shortage. It is significant 
that all of our larger newspapers in the State, the Kansas City Star, the St. Louis 
Post-Dispatch, the Globe-Democrat, and the Star-Times before it was purchased 
py the Post-Dispatch for many years all strongly opposed fair-trade price tixing. 
Missouri is indebted to its newspapers, the St. Louis Chamber of Commerce, and 
to our State law-enforcement officers, Attorney General J. k. Taylor, and former 
Assistant Attorney General H. Jackson Daniel and their staff for enforcing our 
antitrust laws and preventing manufacturers and retailers from treating Mis- 
sourians as if we had a fair-trade law. I asked former Assistant Attorney Gen- 
eral Daniel and our attorney general to summarize Missouri's experience with 
antitrust violations which they consented to do. The following is significant 
as indicating what those who would destroy our antitrust laws really want. i 
include the communication below: 
Frerruary 6, 1952 
Dr. JosepH M. Kramon, 
7464 University Drive, Clayton, Mo. 

Dear Dr. KLAMON: As per our conversations, I am enclosing herewith a brief 
suumary of my impressions, as a result of my experiences in the Oflice of the 
Attorney General of the State of Missouri, during the years 1949-51. During 
the principal part of my appointment as an assistant attorney general, 1 was 
either in charge of or intimately connected with the prosecution of cases arising 
wider the antitrust law of the State of Missouri. 

In the antitrust division of the attorney general's office, we had a number of 
skilled and trained investigators, whose function it was to inquire into and 
report on possible violations of the antitrust statutes. I read all of these reports, 
talked to witnesses and prepared informations in the nature of quo warranto, 
with a view toward ousting those engaged in antitrust violations from the State 
of Missouri. The first six or seven informations that were filed, resulted in the 
defendants (respondents) entering into consent judgments and paying penalties 
which ranged from $2,500 to $50,000, depending upon the size of the offending 
corporation and/or the gravity of the offense. The next group of defendants, 
being five or six in number, have apparently determined to fight the issue through, 
and their cases are now pending in the Supreme Court of Missouri. The issue 
n those cases is whether or not vertical price fixing violates the antitrust stat- 
utes of Missouri. While it is true that the specific issue has never been directly 
determined by the Supreme Court of the State of Missouri, it was the unequivo- 
cal opinion of the attorney general that the statutes clearly prohibit “any cor- 
poration from fixing or regulating the price of any article whatsoever,” and that 
the language in those cases involving horizontal price fixing was sufficiently 
broad to condemn vertical price fixing. Since the McGuire bill and others of 
the similar nature are concerned with vertical price fixing, this summary will 
be confined to that particular field. 

Missouri does not have a “fair trade” statute. Each and every one of the 
surrounding States, as well as a vast majority of the rest of the States of the 
Union, do have such statutes. It was our experience that manufacturers, whole- 
salers, jobbers, and retailers, by and large, treat Missouri as a fair-trade State. 
Whether this attitude resulted from a flagrant disregard for the antitrust laws 
or Whether it was induced by the lack of prosecutions from 1927 to 1949 is 
unknown, but in any event, the feeling that Missouri could be considered a 
safe “fair-trade State’ was universal among manufacturers, jobbers, etc. It 
Was our experience the manufacturers and jobbers sent to their customers 
“suggested price lists,” and we found in a number of instances that when an 
occasional retailer deviated from the minimum price “suggested” by the manu- 
facturer or distributor, that he would be forthwith cut off from any direct 
supply of that article. The only reasonable deduction from this course of 
conduct, of course, is that the minimum prices were not “suggested” but were 
mandatory. When a retailer, who had been cut off for lowering prices below the 
‘suggested” minimum, had brought this to the attention of the attorney general, 
our investigation would then uniformly reveal that the manufacturing company 
had been consistent in punishing any retailer who deviated from the minimum- 
price schedule, Occasional attempts were made by certain manufacturers, who 
were more discreet than others, to police prices in a more unostentatious manner. 
During the trial of the cases now pending in the supreme court where witnesses 
could not testify that they had been directly warned about prices, they did, 
however, state that there was a “tacit understanding” in the trade that certain 
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products could be cut and others could not. Where the manufacturer direct}, 
policed prices in a vigorous manner, the usual practice was to have a salesman, 
during the course of his periodic visits to his customers throughout his territory, 
observe shelf prices and report by wire to the manufacturer any apparent price 
eutting. Advertisements in local newspapers were closely watched and clippings 
indicating price cutting were forwarded to the manufacturer or distributor }y 
salesmen and also by competitors, usually small retailers. The testimony jn 
the cases now pending in the supreme court uniformly revealed that price fixing 
in the State of Missouri is a two-way proposition: i. e., that the manufacturer 
himself may hot havé been particularly anxious, in most cases, to maintain prices 
but that small retailers of his product were. In an effort to cooperate with the 
small retailers, the manufacturer, who would otherwise have been indifferent. 
often took upon itself the duty of policing and maintaining minimum prices 
Large retailers and volume merchandisers, by and large were not interested 
in maintaining fair-trade prices but small retailers and others who have adopted 
the classical 40-percent mark-up were the chief proponents of fair-trade within 
the State of Missouri. 

These low-volume retailers receive considerable assistance, not only from 
manufacturers but from certain “fair-trade councils,” retail druggists associ 
tion, ete., Who flooded the State of Missouri, each time the fair-trade bill came 
before the assembly, with pamphlets, speakers, and financial assistance. These 
pressure organizations had a number of approaches. One was to the inefficient 
high-cost, low-volume merchandiser and Was an out-and-out appeal to his selfish 
interest; i. e., “if retail minimum prices are not maintained, you will be out 
marketed and out-sold by the larger volume buyers.” The second was an appea|! 
to chambers of commerce, ete., on the apparently plausible theory that manu 
facturers would be less likely to locate in the State of Missouri, if they did not 
have the protection of a fair-trade law. The first approach needs no explana- 
tion. The second, however, is open to considerable criticism. Investigation 
revealed that manufacturers, by and large, were not interested in maintaining 
fair-trade prices, unless there were considerable pressure by small retailers 
and that actually any plants which failed to locate within the State of Misseuri, 
had other gnd more compelling reasons for so doing. The phenomenal growth 
of industry in Texas, which is a non-fair-trade State, lends substantial support to 
the view that this latter approach is falacious and incorrect. 

The activities of the attorney general, in filing these antitrust proceedings, 
were noteworthy in many respects, but particularly in the following: When we 
filed an antitrust suit against the Seagram Distillery, the very next day after 
the announcement of the filing of that suit appeared in the press, the price of 
liquor in St. Louis collapsed and spiraled downward for several days. When we 
filed our next antitrust suit, prices in many drug products also fell and con 
tinued to fall until they had reached a competitive level. Not only was the re 
action on prices noticeable but the policing methods become more cautious ard 
in many cases disappeared altogether. Price reductions then began to appear 
all along the line on many previously “fair-traded” items. A few months after 
the announcement of our first prosecution the Star-Times made a comparative 
price study on a number of previously “fair-traded” items in St. Louis, and across 
the river in Illinois, and found that, for the most part, prices in Illinois where 
“fair trade” was still strong, were uniformly anywhere from 10 to 15 percent 
higher, resulting in a saving to the people of Missouri of unecaleulated propor 
tions and scope. Shortly before I resigned from the office of the attorney gen 
eral to resume the practice of law, our investigators were noting substantia! 
difficulty in finding any more violations, and what few violations we did find 
had principally oceurred before the announcement of our vigorous antitrust 
prosecutions, 

Kither “fair trade” practices are now completely at a standstill in Missour 
among manufacturers, distributors, and retailers, or else policing and mainte 
ance methods have become so skillful and “under the table” that we are unable 
to detect them. The torrent of propaganda and “informational literature 
speech making continues, however, and it may be assumed that the “fair trade” 
bill will be again presented to the assembly on an even more pronounced and 
desperate scale. The “fair trade” bill, being, of course, the very antithesis of free 
competition, it is believed that the Assembly of the State of Missouri, an “island 
of free competition,” will again reject the cloak-and-dagger tacties of the so 
called fair-trade proponents. 

Respectfully, 
H. JACKSON DANIEL, 
Former Attorney General (Assistant), State of Missouri 
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The activities that resulted in successful legal action for violation of the Mis- 
souri antitrust laws would be legalized if the bills before you to reverse the 
Schwegmann and Wentling cases were enacted into law and if Missouri like- 
wise modified or destroyed its antitrust laws. Fortunately, this has not occurred, 
and if the problem is approached from the standpoint of public interest, and the 
hich level of statesmanship that caused Congress to enact our antitrust laws is 
maintained, none of these price-fixing bills will be recommended. 

It is suggested by those favoring “fair trade” that retail prices on branded 
goods are not greatly increased. 1 find it difficult to believe, however, that brand- 
name manufacturers represented by the AFTC and the drug retail lobby and 
the NARD, in putting over the Miller-Tydings Act and in organizing an intensive 
campaign which secured “fair trade” in 45 States and until the Schwegmann 
and Wentling cases established the sanctity of price fixing and wider retail mar 
vins—I find it difficult to believe that all of this very expensive activity was only 
concerned with helping the consumer and the public interest. All of this activity 
and all of the activity in introducing the McGuire bill and in introducing the 
price-tixing bills presently before you involves spending a vast amount of money 
and effort in the interest of sheer altruism. 

It is hardly necessary to point out that it is the sworn duty of the attorney 
eeneral of Missouri, Texas, and every other State to enforce the liws of that 
State. Because Attorney General J. E. Taylor, of Missouri, and the attorney 
general of Texas took steps to end flagrant price-fixing activities in violation of 
State antitrust laws, the Fair Trade Council of Gary, Ind., denounced our attor 
ney general in a letter dated October 4, 1950, for operating a “speed trap.” Note 
the assumption that there is nothing wrong with price fixing and an absence of 
competition on branded merchandise, and the implication that if our attorney 
general has an idea that the Missouri antitrust laws should be strictly enforced 
both against vertical and horizontal price fixing that he is thereby persecuting 
violators. The great Champ Clark is reported to be the author of Missouri's 
excellent antitrust laws. The language in the law is crystal clear, very broad, 
comprehensive, and in my opinion Attorney General Taylor is entirely correct 
in believing that they declared illegal not only vertical but also all forms of 
horizontal price fixing. I asked Mr. Daniel, former assistant attorney general, 
if he would kindly request Attorney General Taylor to write me his recent ex 
perience in enforcing the law in Missouri against illegal price fixing. I here set 
forth the letter from our attorney general in Missouri: 

OFFICES OF THE ATTORNEY GENERAL, 
STATE OF MISSOURI, 
Jefferson Citu, Mo., February 5, 1952. 
Dr. Josep M. KLAMON, 
7464 University Drive, University Citu, Mo. 

Dear Str: Mr. Jack Daniel has requested us to submit to you information 
concerning my enforcement of the Missouri antitrust laws, particularly with 
respect to vertical price-fixing practices in this State. 

Since December 25, 1949, this office has filed 15 suits charging violation of the 
Missouri antitrust laws. Four of these actions involved horizontal price-fixing 
arrangements. The 11 remaining involved vertical price fixing. Of those 11 
cases, T have been concluded on the basis of stipulations entered into by the 
respondents and the payment by the respondents of various sums into the State 
treasury. No evidence was taken in any of those cases. The cases and amounts 
paid in settlement are as follows : 

Supreme Court No. 41889: State ex inf. J. E. Taylor, Attorney General, Relator, 
y. Seagram-Distillers Corporation, a corporation, All-State Distributors, Incor- 
porated, a corporation, Stickney-Hoelscher Cigar Company, a corporation, and 
McKesson and Robbins, Incorporated, a corporation, Respondents. Fines: Sea- 
gram, $35,000; All-States, $2,500; Stickney-Hoelscher, $2,500; McKesson-Robbins, 
S2500, 

Jackson County Circuit Court: State ex inf. J. E. Taylor, Attorney General, 
Relator, v. Peter Digiovanni and Joseph Digiovanni, Copartners, Doing business 
\s Mid-West Distributing Company, Respondents. Fines: Each, $1,250; aggre- 
gate, $2,500. 

Cole County Cireuit Court No, 12213: State ex rel. J. E. Taylor, Attorney Gen- 
eral, vy. International Celucotton Products Company. Fine: $50,000. 

Supreme Court No. 42050: State ex inf. J. FE. Taylor, Attorney General, Relator, 

Faultless Starch Company, Respondent. Fine: $7,500. 


Or 
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Supreme Court No. 42177; State ex inf. J. E. Taylor, Attorney Gen 
vy. Central States Distributors, Ine. Fine: $2,500. 

Cole County Circuit Court: State ex rel. J. E. Taylor, Attorney Genera 
Ironrite, Inc. Fine: $6,000. 

Supreme Court No. 42186: State ex inf. J. E. Taylor, Attorney Genera 
Swift & Company. Fine: $10,000. 

The Digiovanni case in the Jackson County Circuit Court was a compar 
case to the Seagram-Distillers Corporation case filed in the Supreme Court 
involved Seagram products. 

The Central States Distributors case and the Tronrite case are compar 
cases, both involving Lronrite ironers. 

The case again Swift & Company invelved only the Swift product “Vigo: 

In addition to the above cases, there is one case which is still pending 
the Supreme Court, State eg inf. J. F. Taylor, Attorney General, Relato, 
Authorized motor parts corporation, et al. Respondents, in which five of thy 
nine respondents have stipulated for decree of ouster from illegal practice 
the payment of $2,500 each, or $12,500 for the five respondents. This « 
involves price-fixing practices in the distribution of Champion spark plugs 

In the following cases evidence has been presented to a Special Commissio: 
appointed by the Supreme Court. No report has been made by the Com) 
sioner in any of the causes. They are: 

Supreme Court No, 42152: State ex inf. J. E. Taylor, Attorney General, Relat: 
v. Miles Laboratories, Inc., McKesson & Robbins, Inc., The McePike Drug Con 
pany, ©. D. Smith Drug Company, St. Louis Wholesale Drug Company, and 
Meyer Bros. Drug Company, Respondents. 

Supreme Court No, 42185: State ex inf. J. FE. Taylor, Attorney Genera! 
Armour and Company. ‘ 

Supreme Court No. 42407: State ex inf. J. EK. Taylor, Attorney Gene: 
Relator, v. Authorized Motor Parts Corporation, Beck and Corbitt Company 
Fred Campbell Auto Supply Company, Cities Service Oil Company, Gener:! 
Auto Parts Company, Hayes Automotive, Incorporated, Kansas City Automobile 
Supply Company, Myers Motor Equipment Company, and Phillips Petroleuy 
Company, Respondents. 

The case of State ex rel. J. BE. Taylor, Attorney General, vy. Sunbeam Corpor 
ation is pending in the Jackson County Circuit Court. No hearing has bee: 
held in that case. 

We are enclosing herewith copy of a statement prepared for use before tl) 
Missouri State Senate in connection with Senate Bill No. 42, proposing tl. 
adoption of a “Fair Trade Act” for the State of Missouri. No hearing has be 
held on this bill by the Senate Committee, and I have not used the stateme 
hut you might find it of interest. 

If there is any further information that you would like to have concerning 
any of the above cases or the activities of this department, please let us kr 
und we will be glad to cooperate with vou. 

Yours very truly, 
J. EK. Tayo, 
{ttorney Genera! 


The proponents of “fair trade” point out—-as the public-relations man of t 
retail-drug lobby, Mr. Mermy, did on February 4, 1952, in the hearings on thi 
McGuire bill—that, while 45 States have enacted “fair trade” laws, not on 
has repealed such a law. This is supposed to be evidence that price-fixing law 
on branded goods are in the public interest. If the retail-drug lobby and thy 
brand-name lobby were as efficient in marketing as they are in applying coerci: 
political pressure, they would not need this political crutch to protect them fro: 
efficiency in distribution. Once they succeed, it is almost impossible to restor 
competitive pricing in the public interest. This is certainly no evidence that suc! 
a law promotes public welfare. The opponents of “fair trade” in Mossouri wer 
to be heard before a legislative committee in Jefferson City toward the end of 
May 1951. Like a breath of fresh air, the Supreme Court on May 21, 1951, held 
the nonsigner clause invalid in the Schwegmann case, and the effort to enact 
a “fair trade” bill in Missouri lost much of its organized drive. Attorney Gener: 
J. E. Taylor prepared a statement in opposition to Missouri Senate bill No. 42 
the proposed “fair trade” bill in our State. It has never before been publish: 
or used, and it is so apropos and pertinent to the bills before you seeking | 
legalize the nonsigner clause and reverse Schwegmann that I here set forth 1! 
statement referred to in the above letter from the attorney general: 
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SpareMENT BY J. E, TAynor, ATTORNEY GENERAL OF MissoUkI, AGAINST THE 
“Farr TrApeE” BiLt ror Missouri 


Senate bill No. 42 proposes the adoption of a so-called ‘Fair Trade Act’ for 
the State of Missouri. The essential purpose of the bill is to enable a mann 
icturer to require that his products be sold at retail at a price not less than a 
minimum which he may specify. 

Missouri has been a regular target for the advocates of ‘fair trade’ legisia- 
since the movement received the benefit of exemption from the Federal anti- 
' t laws upon the enactment by Congress of the Tydings-Miller amendment in 
iag7. That act, incidentally, was passed as a rider to a District of Columbia 

ppropriation act after the House and Seante had failed to act on a bill directly 

covering the subject. President Roosevelt, on signing the bill, denounced the 
yractice of attaching extraneous rider clauses to bills and expressed his fear 
that the law would lead to increased prices to consumers. Experience under 
the law has shown such fear to have been justified. 

“Despite the regular efforts to obtain passage of a ‘fair-trade’ law in this 
State, the people and the legislature have recognized that ‘fair-trade’ legislation 
is inconsistent with the free-enterprise economy of which we are justly proud 
ind have refused to subvert the welfare of the people as a whole to that of a 
special few. 

Undaunted by their rebuffs in this State, advocates of the legislation are 
now engaged in a vigorous campaign for the passage of Senate bill No. 42. The 
campaign is being directed by the American Fair Trade Council, Inc., of Gary, 
Ind. and the Fair Trade Education Bureau of New York. 

“The president of the American Fair Trade Council is John W. Anderson, 
who is also president of the Anderson Co. of Gary, Ind., a corporation which 
engages in the manufacture of automobile accessories. The American Fair 
Trade Council is an association of manufacturers, all, or practically all, 
of which are located outside the State of Missouri. Mr. Anderson recently 
solicited membership in the organization among manufacturers all over the 
Lnited States by means of a deliberately misleading letter in which my action in 
enforcing the antitrust laws of this State was described as ‘a lucrative speed 
trap operation.’ 

‘The organization last year held its annual meeting at the Waldorf Astoria 
Hetel in New York City. At that meeting various manufacturers pointed out 
the results of their operations under ‘fair-trade’ laws. <A representative of 
G.& C. Merriam Co., publishers of Webster's Dictionary, pointed out that, before 
‘fair trade, the $20 Webster's International Dictionary was sold for as little as 
$12.34, but that with the advent of ‘fair trade’ the price was restored to the S20 
ficure. Just how the purchaser benefited by this increase under ‘fair trade’ was 
not explained. 

The report also contains a statement by a representative of Ronson Art Metal 
Works, Inc., a manufacturer of cigarette lighters, which operates under fair 
trade. This statement shows how under fair trade a merchant is deprived of his 
richt to operate his business as he sees fit. The statement is as follows: 

We havea lighter fuel under the trade name of “Rosonol” which is fair-traded 
at 25 cents. Let's say, for example, that they take our minimum priced lighter 
which is $6 and sell the combination for $6.19. We immediately put a stop to 
that.’ 

Equally enlightening is a statement made at the meeting by Mr. Ivan ID. Tefft, 
attorney for the Parker Pen Co. Mr. Tefft stated: 

‘Now (under fair-trade laws) the terms “price cutters” and “price cutting,” 
when applied to a merchandiser are synonymous with law violator and no one 
likes to be adjudged a law violator.’ 

‘Thus, under a fair-trade law, a Missouri merchant would not only lose the 
right to operate his business as he saw fit, but he would be a law violator should 
he attempt to do se. 

“The Fair Trade Council has recently written its members outside Missouri 
requesting that they write their customers here and suggest that the customers 
see, write, wire. or telephone members of the Senate Criminal Jurisprudence 
Committee, urging that Senate bill No. 42 be reported out promptly for favorable 
action by the Senate. Missouri retailers have been flooded with such letters 
received from their out-of-State suppliers. A number of them have undoubtedly 
written members of this committee in response to these urgings from the outside 
manufacturers. 


t " 
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“Another part of the campaign has been a series of speeches delivered throug! 
out the State by Mr. David Molthrop. Mr. Molthrop’s position is described »< 
‘Community Relations Consultant for the Anderson Company.” This is the cor, 
pany of which Mr. John W. Anderson, President of the American Fair Trade 
Council, is president. Mr. Molthrop’s speech, which has been delivered befor, 
numerous civic organizations throughout the State, is described as a speech oy 
attracting industry to the community. Two of Mr. Molthrop’s points, as reported 
in the press, are: 

“(1) ‘Back your chamber of commerce to the fullest and the activities 
its industrial committee. 

“(2) ‘Support your local inventors. Fruition of their ideas means more jols 
and more payrolls for your community.’ 7 

“However, Mr. Molthrop’s purpose in coming into this State has not beer 
merely to voice such obvious recommendations. The main point in his address 
has been that the enactment of Senate bill No. 42 is the most important factor jy 
ithe obtaining of any industries for the State of Missouri. He has attacked the 
enforcement of the antitrust law. He has stated that a number of industries 
have refused to locate in Missouri because of the absence of a fair-trade law 
The press reports of these speeches, however, disclose the specific mention of only 
one industry which has declined to locate in Missouri because of the lack of a 
fair-trade law. By coincidence that industry is the Anderson Co. Mr. Molthrop 
stated that that company proposed to build a S600,000 plant in Missouri, but 
erected an addition to its Gary plant instead after learning of the situation here 
Just where the Anderson plant was to have been located has never been stated 

“If any answer is needed to Mr. Molthrop’s statement in this regard, one need 
only point out that the Ford Motor Co. is now engaged in the construction of » 
$40,000,000 plant in Clay County. Numerous large industrial plants are under 
construction in St. Louis, including a $6,000,000 plant by Groves Laboratories and 
a large plant by Procter & Gamble. 

“Mr. Molthrop delivered his speech before the Springfield Lions Club and that 
organization immediately passed a resolution appointing a committee to support 
the enactment of Senate bill No. 42. Members of that organization, in order to 
see the fallacy of Mr. Molthrop’s argument, need only have reminded themselves 
that the Lily Tulip Cup Co. now has nnder construction in Springfield a plant 
costing several million dollars, That company evidently was not deterred by 
Missouri’s lack of a fair-trade law. 

“Why is all of this pressure being put on this committee by firms and organiza- 
tions located outside the State of Missouri? The answer to me appears to be an 
obvious one. Forty-five States have enacted fair-trade legislation. No such 
legislation is found in Texas, Vermont, District of Columbia, and Missouri 

“The St. Louis Star-Times recently published articles in which prices of 
certain items on sale in Illinois under fair trade were compared with the prices 
of the same items in the State of Missouri. A survey of 50 drug items showed 
that the Illinois fair-trade price was approximately 12 percent higher than the 
price in Missouri. A survey of the prices of liquor showed that prices in Illinois 
ure nearly 16 percent higher than in St. Louis. 

“The proponents of fair trade are anxious to eliminate the remaining few 
States which have failed to enact fair-trade legislation, in order to remove an) 
basis for comparison of prices in fair-trade and non-fair-trade States, because 
any such comparison always shows that prices to the consumers invariably are 
li’gher under fair-trade laws. Furthermore, should fair-trade laws be enacted 
in all States, there would be no limit to the extent to which the manufacturers 
might increase the prices of their products. The fair-trade laws always render 
lip service to the antitrust laws by prohibiting combinations of manufacturers, 
but it is much simpler for manufacturers to combine and fix the price of their 
nroducts when they know that their retailers can be forced to sell their products 
for whatever price they might fix. 

“Missouri has a strong, effective antitrust law. For more than 50 years it has 
operated for the best interests of the people of this State. Any weakening of it 
hy a fair-trade law is contrary to the best interests of the people. Therefore, 
1 submit that this committee should resist the pressure of selfish out-State 
interests, and refuse to approve Senate bill No. 42.” 

Those who are responsible for the current effort to destroy the Schwegmant 
and Sunbeam-Wentling cases, to destroy by Federal legislation the restoration 
of competitive pricingfi in interstate commerce through the de facto repeal of the 
Sherman Act, and our other antitrust laws, should give us clear, simple answers 
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to a few questions relative to the bills before vou, which they have sponsored 
and introduced : 

1, If a cash and carry super store has lower costs, should not the publie be 
permitted to benefit (in lower prices) from all such lower cost methods of doing 
business ? 

’ In the above situation why should all be required to sell a so-called fair 
traded item at the same retail price? 

5. If competition among producers of an item is good for the public, why 
should competition among retail sellers of that item be denied? 

4. Has any pressure group ever campaigned for price fixing privileges except 
to make prices higher than they are under free competition ? 

5. What real and specific evidence is there that truly meritorious articles have 
ever been driven from the market by price competition ? 

6. Why should the retail drug lobby, the NARD, set up permanent headquar- 
ters in the District of Columbia Press Building and the brand name manufac 
turers’ lobby, the American Fair Trade Council, set up headquarters in the May 
flower Hotel in Washington and spend large sums of money to lobby for the 
MeGuire bill before the Commerce Committee and all the bills before this com 
mittee, other than the Curtis bill, to make the public pay more than they now 
pay for aspirin, toothpaste, liquor, appliances, drug items, and almost any other 
branded item ? 

7. How much money have these and other lobbies been supplied with and how 
much have they spent and do they intend to spend to enact the above bills into 
law and to destroy the Schwegmann and Wentling cases, and specifically by 
whom has this money been provided? 

8. If a merchant wants to locate a store outside the city limits, operate at 
lower costs, price accordingly, and therefore sell at lower prices because of his 
lower costs, What geod reason is there to deny him that right and forbid the 
public that benefit and would not legislation directed toward this end be held 
invalid by the Supreme Court as an unconstitutional deprivation of property 
without due process of law * 

9. If the public is deceived by loss-leader prices, what would prevent equal 
deception as to fair-trade prices which are and have always been rather 
exorbitant? 

10. If we grant monopoly price privileges to the select few responsible for most 
of the bills before you and also for the McGuire bill, who is going to regulate those 
prices to make certain that the public is not mulcted by the price fixers’ 

11. Is the Keogh bill, H. R. 6367, intended to regulate or to destroy and prevent 
interstate commerce in branded goods, mail-order fashion, at any price below a 
State fair-trade minimum? 

12. Is it not probable that the United States Supreme Court would held H. R 
6367 invalid on the ground that this does not regulate but destroys interstate 
commerce done by a mail-order house, and that such a bill would interfere with 
the inherent property right one has to conduct a lower cost operation and to price 
accordingly for the benefit of the public? 

These are but a few of many questions that suggest themselves the moment 
anyone attempts to modify or to destroy the affirmative faith in competitive 
pricing as evidenced in our Sherman Act and other antitrust laws. The Boston 
conference on distribution of last year developed a number of points that are 
very pertinent here. The public interest would seem to require that we should 
repeal the Miller-Tydings Act, as the Curtis bill before vou proposes, for we must 
have the complete restoration of the right of a distributor to set his own prices 
on his own property when he offers it for resale. We are here concerned with 
basic principles of national policy that should promote the public interest and 
that are vital to the future of efficient marketing. For many vears there has 
unfortunately been conspicuous failure to recognize that competitive price making 
among distributors is just as vital to the public as competitive price making 
among producers. A number of disinterested studies indicate clearly that about 
one-half of the final retail price in many fields represents distribution costs. 
it would seem difficult logically to maintain that factory prices should be com 
petitively determined and that the cost of distributive services should not. 
If price competition among producers is good for the consuming public, then 
price competition among distributors serves an equal and perhaps an even more 
important public purpose for today the greater waste is not so much in production 
as it is in distribution. Does it make sense from the public standpoint to effect 
significant economies in manufacture and then to dissipate a great part of such 
lower unit cost in inefficient distribution perpetuated by an absence of competitive 
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pricing in marketing? The Miller-Tydings amendment to the Sherman Ac! 
the Federal Trade Commission Act is a radical and dangerous denial of 
fundamental principles of competition because it makes lawful the destruction; 
price competition among distributors in the sale of certain branded merchan« 
The Miller-Tydings Act represents affirmative governmental interference in by 
of restraint of trade and is clearly diametrically opposed to the principle in 
Sherman Act and the Federal Trade Commission Act. The real issue of | 
price fixing has not been settled by the Schwegmann decision. It can on 
settled by enacting the Curtis bill into law and thus repealing the Miller-Tyd 
Act which was slipped through Congress as a rider to a District of Coluy 
appropriation bill. President Roosevelt denounced it at the time and would | 
vetoed it had he had the item veto. On the production side we depend 
competition to weed out the inefficient and to reward the progressive many 
turer who finds a new way to produce the same or better article at a lower « 
and to pass on to the public a part of such saving. What is it that mak 
similar operation inimical to public interest when it occurs in distribut 
The public must have adequate information and competitive prices and hav: 
unrestricted right to shop for values at all times and on all goods, branded » 
unbranded, particularly now when we have the greatest degree of inflation 
have ever had in the history of the country and when the dollar buys less tha 
ever has before, Competition is a great economic and social force. To be s 
it is not wholly painless in operation. But we cannot wisely curb it on the thi 
that lower costs for products and services are necessarily against the 
interest because some producers and sellers cannot meet them. These are s 
of the contentious not only of economists at the Brookings Institution, the II 
vard Graduate School of Business, Dr. Q. Forrest Walker, economist of R 
Macy & Co., but they are, of course, elementary and fundamental principles 
economics that are taught everywhere. 

No one can study the history and development of fair-trade laws, the var 
State laws imposing cost-plus restraints on retail price competition, unfair sal 
acts, and a number of other restraints on the price-making freedom of 
tributors, without being impressed with the dangers which now seriously threat: 
national progress toward lower costs and more efficient distribution. If we |) 
lieve sincerely in free enterprise, it becomes readily apparent that these 
strictive pricing devices are definitely not in the public interest. They oc 
only when higher-cost distributors take a change of venue from the market p! 
of open competition to the political arena. They are essentially political device» 
designed to secure the votes of a small minority of distributors and manufacture: 
interested in trade restraint on branded goods, at the expense of the entire « 
suming public. The wide-awake competent small merchant and the giant 
dependent superstore such as Schwegmann in New Orleans and Dr. Webb ins 
Petersburg, Fla., does not need price protection. And the incompetents in « 
tribution cannot possibly attain economic salvation by such means. We shou 
actively promote healthy price competition among distributors as well as j) 
ducers. Restraint of price competition has never been in the public interest 
has never served any useful purpose. It tends to shrink markets, not to bros 
them, just as the Keogh bill before vou and all other bills before you other t 
the Curtis bill are intended to do. The growth of the rack jobber or rack oper: 
is merely one of the later examples of the fact that ironclad price rigidity « 
never capture more than part of the market. Even if the fair traders succr 
only in part, they reap a rich harvest at the expense of the public. As a matt: 
of enduring national policy we are not interested in restricted markets 
reduced production. Pricing policy and the freedom to price competitive!) 
perhaps one of the most crucial of all future marketing problems. In facing 
problem it may be well to bear in mind one crisp sentence from the major 
opinion in the Dr. Miles case: ‘*The complainant having sold his product at pri 
satisfactory to itself, the public is entitled to whatever advantages may b+ 
rived from competition in the subsequent traffic.’ This is the best answer to | 
brand-name manufacurers who attempt to maintain that they can give the 
selves immunity from the Sherman Act by merely putting on a cloak on 
package, or a brand name. If that is all that is necessary to avoid our antit: 
laws, there will, of course, be an endless multiplication of brands and the m 
facturer and marketer of unbranded merchandise will then want to know 
he cannot operate in similar fashion. 

I am in favor of the Curtis bill and favor the immediate repeal of the Mill: 
Tydings Act because price maintenance agreements throw a monkey wrench in'o 
free enterprise, penalizing more efficient dealers. We must have competition ! 
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uly between producers and dealers of similar goods, but also between retailers 
of identical brands. Trade restraint, rigid prices, and margins are functional 
featherbedding and like all featherbedding seriously injurious to competitive 
free enterprise. If we do not repeal the Miller-Tydings Act and if we do approve 
the bills before you, we shall accomplish the defacto repeal of all of our antitrust 
jaws. I strongly support the position taken before you by the Federal Trade 
Commission spokesmen and by the Antitrust Division of the Department of 
Justice. I believe the Antitrust Division of the Department of Justice and the 
ederal Trade Commission have well earned a salute of gratitude from the con- 
suming public for having maintained the national policy and tradition in favor of 
competition and opposed to all forms of price fixing. 

Recently the national income has been running well in excess of $275 billion 
, year. The volume of all retail trade is at the rate of $150 billion annually. 
When fair traders attempt to minimize the damaging effect of price fixing on 
consumers, they deliberately dilute the percentage of dollar volume fair-traded 
tems by ineluding many commodities that are not price fixed in retail trade. 
rhe percentage may vary a small amount, but perhaps the best conservative 
estimate of the volume of branded goods fair-traded before Schwegmann was 
ipproximately 10 percent of the total volume of retail trade, or $15 billion. 
On the basis of a number of disinterested studies (not inspired by any trade 
group and not self-serving, or purchased special pleading) the average increase 
on prices on branded goods, on price-fixed fair-traded items, is not any less 

n 10 to 12 percent. This means that on drugs, appliances, liquor, and all 
her fair-traded goods, the American public prior to the Schwegmann decision 
paid no less than $1,500 million to $1,800 million extra each year. This is the 
irtual equivalent of a 10- to 12-percent Federal sales tax on such items levied 
not for the benefit of the Public Treasury, but the groups of retailers and 
manufacturers Who have sponsored most of the bills before you. In January 
mid April of 1949 Fortune magazine conducted a survey of prices on many items 
in the District of Columbia and comparable prices on such identical items in 
surrounding fair-trade territory. On the basis of this and other surveys Fortune 
conservatively estimated that fair-trade was costing the American public no 
ess than three-quarter billion dollars annually. This study was made about 
3 years ago and needs to be brought down to date. The St. Louis Star-Times 
conducted two surveys on prices in St. Louis where we have no fair trade and 
uearby Illinois that has a fair-trade law. Both of these studies will be made 
available to your committee, and while it is true they are flush surveys, they 
indicate clearly that average prices on liquor in Missouri are approximately 
16 percent lower than in nearby Illinois, and that average prices on many drug 
tems are no less than 12 percent lower than in Illinois. Shortly after the 
Miller-Tydings Act was passed R. H. Macy & Co. of New York surveyed over 
100 items sold under conditions of fair trade and before fair trade. This 
vas one of the widest surveys conducted, and although it may come from an 
nterested source, it indicated that the price of cosmetics as a result of fair- 
trade price fixing had been raised 8.6 percent; drugs, 15.8 percent; liquors, 11.8 
percent; books, 17.6 percent: and miscellaneous items, 16 percent. In all the 
uss Inarkets the survey indicated fair-trade laws have raised prices and have 
placed an added burden on the consuming public. The chairman of the depart- 
ent of marketing in the School of Business and Public Administration of 
remple University, Dr. Myron S. Heidingstield, in a survey and article published 
i Women’s Wear Daily of July 5, 1951, indicated that his study in Philadelphia, 
l'a., showed that most fair-traded items, particularly in appliances, were priced 
“0 percent too high for the average consumer, and that a number of devices had 
een resorted to by consumers, manufacturers, and retailers to get around fair- 
rade price-fixing restrictions in Philadelphia even before Schwegmann. 

It would not be overstating the case to say that the annual overcharge to the 
public as a result of fair trade in 45 States has been closer to $2 billion a year 
han any other estimate that can be made. Approximately 200 discount houses 
i New York City alone the year before the Schwegmann case was decided 
sold more than $450 million in brand-name appliances in violation of the New 
York Fels-Crawford fair-trade law. The savings to the public cannot be meas- 

| alone by the average 15 percent lower price than the fair-trade minimum 
the marketing practices and prices of the competitors of the discount houses 
obviously conditioned downward by the immense volume the discount 
houses were doing. The public saved no less than approximately $75 million a 
r in lower prices on branded appliances bought in discount houses alone. 
This gives but a faint idea of the immense public benefit resulting from compet- 
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itive pricing. The fair-trade laws are still on the lawbooks of 45 States 
remain valid in intrastate commerce and also in interstate Commerce, by 
not apply to nonsigners. Such laws would be reactivated in a Manner extre: 
harmful to public interest if the nonsigner clause should be upheld if enact 
into law. This would mean that recalcitrants could be “dragged in by the he ’ 
and their pricing policies policed by competitors to destroy competition and 
harmful to the public. I do not believe the United States Supreme Court w 
declare legal the compulsory Coercive pricing imposed by the nonsigner clin 
but would hold such action to be a possible violation of the inherent rigiy 
any businessman to operate at the lowest possible cost and to price his ter 
chandise accordingly. The statistical data of Mr. Maurice Mermy, the pul) 
relations man for the NARD, given in support of the McGuire bill on Febru 

4, 1952, would seem to have little, if any, value. His data was designed to show 
that fair trade does not result in appreciably higher prices to the public. Ths 
data is anything but convincing because the number of items in the vavions 
surveys he relies on are not given: nor do we know who conducted these surveys 
because for the most part he speaks of disinterested surveys but does not ide: ify 
them; nor does he give the size of the sample, nor do we know when and in what 
cities and on what items and on what days the surveys were made, or whether 
the data is derived from comparable metropolitan areas. In statistics as in 
economics and in law and in some other fields, as Dean Roscoe Pound onc 
pointed out, it is not too difficult to take a train that will get you where yon 
want to go, As indicated, I find it difficult to believe that the American Fa'r 
Trade Council and the retail-drug group, the NARD, two of the major organiza 
tions presently spending vast sums to restore fair-trade price fixing, and to 
destroy our antitrust laws, are at all dumb or do not know what they are afie 
On the contrary, they are well financed, well organized, and understand per 
fectly what they want—and I trust that the members of your committee under 
stand equally well what they want and whether their bills are truly in the publi: 
interest. Their activities, according to the AFTC, are solely in the public inter 
est and are not propaganda but truly educational work designed exclusively to 
promote the public interest. I sometimes wonder how far the art of rationaliza 
ticn and self-deception can go. The AFTC states in a letter to all members of 
October 4, 1950, that all financial contributions and membership dues to the 
Fair Trade Council are for purely educational activities. It advises its members 
in the above letter that any money paid to the Fair Trade Council is a deductil) 
item and tax-exempt. In this letter of October 4, 1950, the Fair Trade Coun 
also advises and suggests that the advertising agencies handling its members’ 
accounts may be asked or invited to pay a certain percentage of the advertising 
agencies’ 15 percent to support the Fair Trade Council. This letter contained a 
sharp attack by the AFTC on the attorney general of Texas and the atiornes 
general of Missouri and offered to help its members in fighting antitrust pros: 
tions. The letter of October 4, 1950, from which the above is taken must lave 
been forgotten when in a later letter to all Fair Trade Council members, dated 
January 7, 1952, it solicited contributions from its Inembers not for educaticnaal 
purposes, but on the basis of the actual financial interest of all members in fair 
trade. It would appear to be such a comfort when education and self-interest 
can properly go hand in hand; when patrietism and increased profit synchronize 
so beautifully. To be sure, it may sometimes be a bit difficult to draw the line 
to know just where patriotism ceases, and self-interest begins. However, that 
is a matter that we need not concern ourselves with at this time. 

Under conditions of competition that type of production and distribution w 
tend to survive which performs its function most efficiently, wins wide co 
sumer acceptance, and therefore deserves to survive. The resistance of esta! 
lished producers and distributors to new techniques that may lower costs 
and give the public better values is easy to understand. There were riots snd 
bloodshed in Scotland when textile machinery was introduced. Toll roads 
resisted railroads and the rails in turn have resisted lower-cost methods 
transportation. The department stores providing certain marketing advantages 
to the public were denounced as iniquitous institutions encouraging the pub! 
to buy on credit and thus go into debt. Perhaps there is a point there that 
we ought not to pass over too lightly? Chain-store merchandising was like 
wise resisted just as the movement of food stores into meats and produce was 
not welcomed by competitors. Retail druggists made many efforts to resist 
and are still making such efforts to resist the movement of drugs, sundries 
toiletries, and similar products through super food stores. T trust and believe 
that your committee will weigh with the utmost care not only the requests 
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of the NARD and the AFTC, but also what T believe to be the excellent recom- 
mendations of the Federal Trade Commission and the Antitrust Division, 
| should think it unnecessary to urge you to look beyond those who seek to 
destroy Competition. Those who seek special privileges for their groups and 
instead to keep your eyes steadily on the 150 million consumers who are trying 
to fight inflation, buy under conditions of competition, protect their living 
standard, and make their 50-cent dollars go a little further. I trust and believe 
that your recommendations will be in the public interest and designed to pro- 
tect our national policy against horizontal and vertical price fixing, and our 
national faith in the American free competitive economy without which it would 
be very difficult for political democracy to survive. 

| shall make available to your committee in a few days a number of exhibits 
from my file on the matters before you, showing the attitude of the press and 
aiso some data on comparative price studies. The following editorial appeared 
un the St. Louis Post-Dispatch December 27, 1951: “Another fair-trade scheme 
ly isan old tactic of pressure groups, faced with an unpleasant Supreme Court 
ruling, to try to get Congress to legalize what the Court has already declared 
egal. And that is what the American Fair Trade Council hopes to do when 
Congress convenes. The council has drafted a proposed law to permit ‘fair 
trade’ which, by any other name, means price fixing. Last May the Supreme 
Court ruled that retailers who do not sign fair-trade contracts with manufac 
turers do not have to observe the minimum retail prices which the manufac- 
turers set for their goods. In short, the retailers could charge what their 
purses and prospects allowed them to. This, of course, applies to goods in 
interstate commerce. The ruling knocked the wind out of a lot of efforts to 
fix retail prices. Moreover, the Justice Department later warned it would 
prosecute if it caught manufacturers trying to gang up en small retailers to 
mike them sign the so-called fair-trade contracts. So now the fair-trading 
lobby wants to amend the Sherman Act, and there is irony in this. The Sherman 
Act is intended to help protect free competition. The amendment is intended 
te help cripple it. For the measure would make the manufacturers’ retail prices 
binding on all retailers—-whether or not they sign contracts, and whether or 
net the goods are even in interstate Commerce, Congress will quickly discover 
that such a bill would defeat the intent of the antitrust lLiws, the Supreme Court 
decision and the Justice Department. It would help those few who fear that 
ecohotnie competition is dangerous business.” 

On February 7, 1952, the Wall Street Journal carried the following editorial 
which put the matter on some of the bills before you in rather clear fashion. 
The editorial reads as follows: 

“The fairness of fair trade—as was to be expected, friends of the so-called 
fair-trade laws are working in Congress to rehabilitate them. A Federal statute 
declares that where State-made law enables a manufacturer to bind all retailers 
toa fixed resale price by making a contract with a single retailer, the Federal 
Government will not object. But last vear the United States Supreme Court 
ruled that no person can be bound by a contract to which he is not a party. 

“Thereupon retailers all over the country reduced their prices on a great 
variety of merchandise. The reductions spread to goods which had not been 
price-fixed through fair-trade contracts and for a time the price cutting assumed 
the characteristics of an irrational price warfare. In a few weeks the war 
burned itself out, but withont quieting the clamor that the Supreme Court 
decision had left small retail businesses at the merey of their more affluent and 
therefore more powerful competitors. 

“The court decision coincided with events which would doubtless have lowered 
selling prices in its absence. The buying mania that followed the outbreak of 

arin Korea had had two unsettling results. Consumers in general were more 
than usually well supplied with goods of many serts while distributors had ac- 
cumulated unusually large inventories. The latter had to move their goods 
igainst rising consumer resistance and price cuts were the only effective motive 
power, 

“Now indignant protest rises against what Chairman Patman of the House 
Small Business Committee calls deceitful and misleaditg price cutting. This is 
a re“erence to the loss leader, the offering of one or a few items at prices near 
or below cost as a means of luring buyers into a Store. The idea is, of course, 
that once inside they will buy other goods not similarly marked down, They 
are assumed to be that dumb. 

“Partisans of fair trade frankly say they are out to overturn the Supreme 
Court decision in practical effect. It is hard to see how they can restore the 
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dangerous privilege of manufacturers or wholesalers to control the action 
thousands of merchandisers without their consent and even against their \ 
The Supreme Court has said that such a power is beyond the law and certai: 
it should be. But in their heyday the fair-trade laws and the contracts w 
them did not completely freeze prices for the goods involved. There were (ho 
many indications—and complaints, too—that this putative method of protec 
small business was breaking down. ‘Traders who were active in defeating the 
were called chiselers and other hard names, which didn't bother them much. 

“Fair trade practices as heretofore in use are potentially dangerous. ‘I 
invite manufacturers and distributors of competing articles to enter into und 
standings to maintain prices higher than would otherwise prevail. Carried 
enough, they would defeat the efforts of lawmakers and administrators to pr 
vent unreasonable restraints of trade, which are the hallmarks of monopolis: 
A congressional regard for the safety of small business is proper enough, bu} 
stake of all consumers in a free market cannot be iznored.” 

Ninety percent of the membership of the St. Louis Chamber of Commerc 
made up of small businesses, The large retail stores do not constitute 2 percen; 
of its membership, according to Frank E. Lawrence, secretary of the chamber 
commerce, However, because the chamber strongly opposed the retail druggists 
fair-trade bill for Missouri, the Missouri retail drug group resigned from thy 
St. Louis Chamber of Commerce. A two-column story announcing this acti 
appeared in the St. Louis Post-Dispatch of September 17, 1951.) On the i: 
day the Post-Dispatch carried the following editorial: September 18, 1951, “The 
druggists walk out.” The Retail Druggists’ Association of Greater St. Louis « 
its ideas pretty thoroughly confused in the attack on the St. Louis Chamber 
Commerce with which it withdrew its membership in that organization. H 
man P. Wingelmann, executive manager of the druggists association, denon 
the chamber’s opposition to the so-called fair-trade law, a misleading name | 
a price-fixing device. He said the chamber “is strictly big business and « 
trolled by big business, principally the large retail stores.” We do not ¢! 
Mr. Wingelmann can prove that there is anything wrong about bigness 
business unless the bigness is used to destroy competition. The manager 
the druggists’ association is, however, all in favor of destroying competiti 
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not by bigness, but by price fixing under the guise of fair trade. The law tly 
ussociation advocates would enable druggists and manufacturers to fix prices 
at which a product could be sold. The chamber of commerce deserves Comme 
tion for the sensible and courageous attitude it has taken toward fair-track 
Fair trade is a device to soak the consumer and the chamber belic. 
it is poor business. Do the druggists who are members of the Retail Drugzis'- 


legislation. 
Association think they are improving relations with their customers by this (is 
play of organized effort to deprive their customers of competitive prices?” 

Remove the coercive pressure of organized retailers and often, not all, 
many manufacturers lose interest in fair-trade price fixing. Often these ma 
facturers have reluctantly yielded to the demand to price fix, fair-trade fas] 
their brands, only to find they have priced themselves out of a good part of | 
market, thus necessitating the sale of multiple and/or unbranded merchandis 
or private retailers’ brands, in order to utilize idle-plant capacity. Manut 
turers have not forgotten the Pepsodent experience: nor has the retail «) 
vroup forgotten it. Manufacturers have been faced with a demand for a in 
tained resale price and margin, Then the demands takes the form of a requ: 
for a mider margin; then efforts are made to force manufacturers, for exam) 
not to sell drug items in food stores. Until some manufacturers begin to wo! 
if they or their retail outlets control the manufacturers’ marketing poli: 
Some manufacturers of drug items are happy to see more of their prodnets m 
through food stores, directiy, by means of rack operators, or otherwise: fo. 
this fashion the power of such groups as organized retail druggists to f 
manufacturers to do their bidding, a la Pepsodent fashion, is lessened. 

Moving with the organized precision of a Panzer division, groups of interest: 
retail druggists and brand-name manufacturers, such as the Fair Trade Com 
of Gary Ind., have successfully used enormous political pressure in first lobby 
through Congress, first, the Milley-Tvdings Act, and then, with the same tacti 
adequately financed, lobbied.through the State legislature, 45 fair-trade Ia 
in all States except Texas, Missouri, Vermont, and the Federal District 
Columbia. Shortly after the Miller-Tydings Act was passed, these grou» 
successfully pushed through 17 State legislatures, fair-trade laws. Prof. Malco! 
P. McNair, of Harvard, pointed out in the April 1988 Journal of Marketing 
that 10 of these State laws enacting fair-trade price fixing copied the sar 
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stenographie error into their State statute. This would seem to give some idea 
of the organized pressure of interested groups for such legislation. 

The constitutional right of citizens to assemble and peaceably petition their 
legislators for redress of grievances is so fundamental and important that there 
ic no abuse too great to bear rather than to infringe upon that right. However, 
in some proper way, Members of Congress and of State legislative bodies, must 
find means to protect themselves from such political pressure and coercion, so 
that they may legislate fearlessly in the public interest, without threats of 
political reprisal of interested lobbies. I should suggest frequent and very 
detailed financial reports of all regular professional lobbyists as a start in the 
right direction. We must not coufuse these organized and heavily financed 
pressure campaigns of interested manufacturers and retailers with the public 
interest, “ 

In an Ohio Court of Appeals case, Serer v. Cigarette Service Company (74 

E. (2d) 853), decided toward the end of 1947 it was held that in this case 
the Ohio unfair “Cigarette Sales Act, prohibiting a wholesaler from selling 
cigarettes at less than cost to wholesaler” with intent to injure competition, 
was declared unconstitutional. It was held that the act divested a cash-and 
carry Wholesaler of property rights, of advantages inherent in the cash-and 
carry method of doing business. I do not know what may have happened in this 

ise if it was appealed: nor do IL know if there was any attempt to meet the 
objections by legislation, of the court decision in this case. It does serve, how- 

er, to indicate that courts are aware of the inherent property right that an 
individual may have in doing business with a lower operating cost factor, and 
the inherent preperty right to price accordingly: and that efforts by legislation 
or otherwise to deprive an individual of such right may be an unconstitutional 
deprivation of property without due process of law. The above may be of 
interest relative to H. R. 6867 introduced by Mr. Keogh, as an amendment to the 
Sherman Act of 1890. There is no misunderstanding the intent and purpose 
of this bill. It is aimed directly at reversing by legislation the Sunbeam-Went 
ing case that arose in Palmyra, Pa. 

Briefly, Wentling is no Sears or Montgomery Ward. These giant mail-order 
houses have their own private brands, such as All State, Cross Country, Kenmore, 
Silvertone, and others. Wentling appears to be essentially a discount-house 
operator doing business in name-brand merchandise, mail-order fashion. He 
sold Sunbeam Shavemasters at $17.25 when the fixed fair-trade minimin price 
in fair-trade territory was $23.50. a saving to anyone whe would order from 
Wentling by mail of $6.25. In the lower United States district court those inter 
ested in fair trade won a complete victory but on appeal a three-man United 
States court of appeals sitting in Philadelphia unanimously reversed the lower 
court. It was held that Wentling would have to respect the Pennsylvania fair 
trade minimum in intrastate trade, but could sell in interstate commerce for any 
price that he wished. Then of course Schwegmann came along May 21, 1951, 
to give Wentling added freedom to price competitively in interstate commerce, 
since he was a “nonsigner” and could not be “dragged in by the heels” to price 
is tair-traders wanted him to. Now the Keogh bill, H. R. 6367, obliges a mail- 
order dealer, such as’ Wentling to respect fair-trade minimum prices on branded 
xoods and prevents any mail-order house from selling in interstate commerce 
below any fair-traded minimum price, even though he is not party to such 
contract. This would permit Wentling to do business in Palmyra, Pa., but effec- 
tively destroys all of his interstate, mail-order business. This does not regulate 
interstate commerce; it clearly destroys it Why would anyone in his right 
mind sit down and take the time and effort necessary to order by mail a branded 
product, even if Wentling absorbed shipping charges, when with no effort at 
all a buyer can get immediate delivery by going to any retail outlet and buy the 
branded product at the same price, have the opportunity to examine the product, 
and take it home at once? The full import of the Keogh bill would seem to be 
rather shocking. In a release from the American Fair Trade Council temporary 
headquarters, suite 773, Mayflower Hotel, Washington, Db. C., the AFTC proudly 
states that the “council has participated in the long series of discussions and 
studies which have brought about this draft regarded by the council as legis- 
latively leakproof and economically sound.” The above AFTC bulletin goes on 
'o Say the Keogh bill “has as its primary intent and certain effect, among other 
objectives in which consumers have a vital interest or ‘stake,’ ” the restriction, 
in the publie interest, of the growth of retail monopoly, than which there is no 
form of monopoly more oppressive and to the public in general. “In fact, H. R. 
(367, continued Mr. Anderson (head of the AFTC) “may quite properly go down 
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in history as the Keogh antimonopoly law.” This seems to be taking in quite 
jot of territory. I find it difficult to believe that this bill is quite equal to tho 
discovery of the principle of the wheel or the discovery of fire or the inventic 
of printing. Perhaps the lady doth protest a bit too much. It should be noted 
that the AFTC (as above quoted in its release of February 3, 1952) now speaks 
not only as the trade group speaking for 5,000 brand-name manufacturers, one | 

the most effective and aggressive trade groups promoting fair-trade price fixing 
and attempting to destroy all antitrust laws, but now also is the advocate . 

wage earners, consumers, and the public interest. This assumption that what 
brand-name manufacturers and retailers want in the way of private control «| 
pricing policies is automatically in the interest of the public is a fallacy that thy 
advocates of fair trade almost invariably fall into, 

I do not believe that Congress after careful reflection will ever pass this bj 
frankly and clearly intended to destroy competitive pricing of branded goods 
in interstate commerce. If Congress should ever do so, I do not believe that any 
President, of whatever political party, would ever sign such a bill, if the device 
of a rider to the bill the President cannot veto, is not used: nor do L believe the 
United States Supreme Court would sustain it. Mr. John Anderson, of the AFTC, 
in the above release of a little over a month ago calls the Keogh bill “legislatively 
leakproof and economically sound.” If it is ever enacted into law, I should pre 
fer to await the judgment of the Supreme Court relative to its constitutionality 
Just as IT should prefer to await the judgment of disinterested professional econo 
mists as to its economic soundness. My own view is that it is neither sound law 
or economics, Indeed it seems rather shocking. I[ should like a detailed explan 
ation as to how you fight monopoly by preventing a low-cost mail-order house 
from selling a branded appliance for several dollars below the fixed higher price 
of a higher-cost distributor, in interstate commerce. From the standpoint of the 
publie interest and consumers, the Keogh bill is easily one of the worst intro 
duced at this session of Congress, though it does have some keen competition for 
that honor; chiefly from the bills presently before you to validate the nonsigner 
clause. T should venture to suggest that if H. R. 6867 is enacted by the Congress 
the United States Supreme Court, at the first opportunity, would declare the law 
invalid, on the ground that it does not regulate but destroys the free flow of 
commerce between the States and also that it deprives an individual of property 
without due process of law, in that it prevents a mail-order operator from en- 
joving his inherent right to do business on a lower basis and price accordingly. 

The bills before vou to reverse Schwegmann and validate the nonsigner Clause 
are far worse than the NRA ever was. It was a fatal weakness of the NRA that 
it illegally delegated legislative authority relative to pricing policies and othet 
practices to NRA code authorities. It was declared unconstitutional by a unani- 
mous decision of the Supreme Court. The Court also held the retailing of 
chickens in New York was not interstate Commerce. A basic weakness of the 
NRA was the belief that the industry that is to be regulated shall be the regu 
lator. However, other groups were represented in the NRA. It had the appear- 
ance of a public body although practically all NRA code authorities were domi- 
nated by trade groups. Many economists asserted that 90 percent of the enthus- 
iasm of trade groups for the NRA was primarily motivated by a desire to engage 
in practices involving collusive restraint of trade and price-fixing practices that 
were and are illegal under our antitrust laws. It may be of interest to point out 
that the St. Louis consumer group, organized under the NRA, successfully fought 
retail coal price fixing of Retail Solid Fuel NRA Code Authority No. 32 in St. 
Louis, and that the successful fight of the St. Louis Consumer group to destroy 
coal price fixing in our market led directly to the resignation of the National Coa! 
Code Authority as well as the local code authority. This consumer organization 
of which I was a charter member, with Bishop Scarlett and Father W. F. Mu! 
lally and a number of others, appointed by Prof. Paul Douglas then with the NRA 
Consumers Council, functioned as a local body since 1934. In the past 18 years 
it has also fought high priced retail milk prices, and on many occasions has de 
fended the excellent Missouri antitrust laws whenever attacked by those who 
tried to introduce fair-trade price fixing into Missouri. The St. Louis consumer 
group has grown over the years and has many allied and affiliated civic bodies. 
Its constituent members represent organizations with a total membership of over 
145,000 in the St. Louis metropolitan area. I have served as its marketing con- 
sultant for many years. I have declined nomination to national consumer 
organizations as I do not have the time to serve on such bodies. Our local 
group of St. Louis consumers has no world-shaking program, it has never advised 
the State Department on how to run its business, it is not interested in Spain, 
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and wouldn't know how to start to make the world over. However its members 
and its executive committee does understand the Missouri antitrust laws, the 
Federal antitrust laws and what all price fixers are up to. We have been inter- 
ested in adequate consumer information about quality of products, and also very 
much interested in preserving free competitive prices against all efforts of trade 
restrainers. It is not too ditlicult to identify such groups, for sooner or later 
they suggest modifying our State antitrust laws; just as the bills presently before 
you fail utterly to achieve their true purpose, unless you agree to amend or 
destroy the Sherman Act and our other antitrust laws. 

| should hesitate to trust the wisest and most benevolent bureaucrat with the 
compulsory pricing powers and the policing of competitors’ prices. Much less 
would I trust such compulsory pricing powers to private interests, unregulated 
trade groups, without any public authority to check abuses. Even public regu- 
latory bodies do not always succeed in safeguarding adequately public interest. 
What justifies the assumption that the unregulated, vast pricing powers that go 
much further than the NRA ever permitted, may not be abused. I think such 
fair-trade price-fixing powers, eliminating competitive pricing on many branded 
items by legalizing vertical price control, and making nonsigners conform and 
not colmpete, would inevitably and unquestionably be abused. Either we want 
competition or we do not. If we are to legislate in the public interest then the 
bilis before you to validate the nonsigner clause must be defeated, and the 
Curtis bill, to repeal the Miller-Tydings Act should be enacted into law. 

Adam Smith was a profesor of philosophy and a famous Scot. His great book 
on The Wealth of Nations is one of the classics of all time. Adam Smith. is the 
father of political economy. You may be interested in one of his widely tsed 
quotations, This in no way disparages many excellent activities of trade groups. 
It is very pertinent, however, relative to resale price maintenance activities. 

Adam Smith in his Wealth of Nations said: “People of the same trade seldom 
meet together, even for merriment and diversion, but the conversation ends in a 
conspiracy against the public, or in some contrivance to raise prices. * * * 
Though the law cannot hinder people of the same trades from sometime as 
sembling together, it ought to do nothing to facilitate such assemblies, much less 
tv render them necessary. 

The late Prof. Frank Fetter, of Princeton University, often said, “Whenever 
you hear any trade group advocate fair trade, it is time for all hands to be on 
deck for the Republic is in danger.” 

Ina 600-page study for the Twentieth Century Fund, Dr. George W. Stocking of 
Vanderbilt University, and Professor Watkins have this to say relative to retail 
aintenance. The following quotation appears on page 330 of this book published 
in 1951, on monopoly and free enterprise: 

‘Originally price maintenance was designed to prevent price-cutting dealers 
from exploiting the brand good will of manufacturers at the manufacturers’ 
expense; currently it is used to prevent price-cutting dealers from upsetting 
the rigged market for price-maintained goods to the detriment of organized 
retailers with a vested interest in noncompetitive distribution. From the stand 
point of the public interest in revitalizing competitive forces, resale price mainte 
nince is objectionable whatever group sponsors it. It deprives low-cost distribu 
tors of the competitive advantage of superior efficiency, and thereby deprives 
consumers of their full share of the benefits from improved business organization 
and less costly merchandising methods. in many manufacturing industries it 
restricts opportunities for the launching of new enterprises, or the expansion of 
old ones, by fostering trivial differentiation of products, irrational choice of 
goods by consumers, and uneconomic allocation of resources.” 

Chose interested in resale price maintenance often refer to the pricing practices 
of motorcar manufacturers as a justification for fair trade. It is evident, how- 
ever, that rigid retail prices are impossible to enforce wherever there is a signifi- 
cant trade-in problem. In motors, in a sellers’ or buyers’ market the evaluation of 
the used car, the purchase of accessories, and frequently outright premiums or 
discounts provide the necessary leverage for competitive prices and consumer 
shopping for values, 

In the food trade, relatively few food products have been placed under mini 
um resale price contracts. This is due to the prevalence of giant super food 
stoves, of which there are over 15,000, the prominent place of retailers private 
brands, and the fact that not for long can any food get too far out of line 
Cnnpetitively for which there is a fairly acceptable substitute. 

Fair trade is a contradiction in a free-enterprise society. If manufacturers 
are to tell retailers the minimum prices at wheih to sell products, what incentive 
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is there for more efficient distribution? For more efticient retailing? In no case 
was a fair-trade law ever enacted as the result of a request of any distinteresteq 
civie group. These laws did not come as the Sherman Act did, as a result o{ 
widespread public demand for the preservation and protection of the public 
against collusive pricing, horizontal and vertical. Resale price fixing, pa: 
ticularly during the present high inflationary period, is extremely harmful to 
living standards, and invariably, results in sharply higher fixed prices on many 
branded items, drug, appliances, liquor, and any number of other branded goods 
Had it not been for the press in Missouri, the St. Louis Chamber of Commerce 
farm groups and various civic groups, those interested in enacting a fair-trade 
law in Missouri would likely have succeeded in our State, as they did in 45 
others. Certainly the organized greups sponsoring fair-trade laws tried often 
enough and hard enough, and I expect they may try again. For they may suffer 
any number of defeats, but need succeed only once. As one put it, during 4 
period of high prices and low purchasing power of the dollar, it is rather difficn!: 
to force many families with Third Avenue incomes to pay Fifth Avenue prices 
People do not regard themselves as lawbreakers merely because they are obl ged 
to shop for the better values and better buys. There is no mystery that surrounds 
the rise of 200 discount houses in New York City that did an annual volume in 
branded appliances of over $450,000,000.) The wonder is they did not arise sooner 
and grow faster. Neither should we be surprised at the sharp increase in the 
number of rack jobbers, moving drug items through super food stores; just as 
drug stores took tobacco business from tobacco stores and candy trade from 
confectionery stores. If the public likes one-stop, self-service shopping, day 
and night, for food, drug, meat, bakery, and other items, that is the way it most 
certainly will be. Lower cost deaters and manufacturers, and rational buyers 
will find a method of circumventing artificial road blocks to competition. 


Mr. Gotpstr1n. Mr. Chairman, may I submit for the record a letter 
from the St. Louis Chamber of Commerce to us regarding their pos’ 
tion? 

Mr. Kiamon. They are opposed to price fixing. 

The Cuamman. We know that. 

Mr. Gotpstetrn. Also pages 56 and 57 of the Federal Trade Com- 
mission report on Resale Price Maintenance, December 13, 1945 on 
the State legislative committee hearings on fair trade of the various 


States. 
The Cuairman. Yes. 
(The documents referred to follow: ) 


St. Louts CHAMBER oF COMMERCE, 
St. Louis, Mo., February 14, 1952 
Mr. E. Ernest GOLDSTEIN, 
General Counsel, Committe on the Judiciary, 
Subcommittee on Monopoly Power, 
United States House of Representatives, Washington, D. C. 

Dear Mr. GorpsteIn: At the suggestion of Dr. Joseph M. Klamon, I am send- 
ing you herewith a transcription of the record at the Chamber of Commerce of 
Metropolitan St. Louis showing the action taken last year on two bills pertain- 
ing to so-called fair trade. 

On Tuesday, May 1, 1951, the State legislation and tax committee met at the 
Chamber of Commerce Puilding, 511 Locust Street, St. Louis, and considered 
among other matters, House bill No. 210—fair trade “sale of gasoline” then 
pending in the Missouri Legislature. 

Mr. Robert Blake, chairman of the committee, outlined the provisions of the 
bill and stated that only eight other States had such laws. He stated that 4 
similar law in California resulted in profits of 6 percent in 1937 and that these 
profits were thereatfer increased to 8 percent in 1938, 10 percent in 1940, and 
that currently a rate of 12 percent was being asked. 

Quoting from the minutes of that meeting: “Mr. Blake stated that this was 
characteristic of the results of all fair-trade legislation, and he urged the 
committee to reject the bill. A motion was made, seconded, and unanimous!ly 
adopted urging that the St. Louis Chamber oppose House bill No. 210.” 

On May 11, 1951, this action was reported by the committee to the executive 
committee of the chamber which appreved the position taken. Subsequent!) 





STUDY OF MONOPOLY POWER 415 


the board of directors of the chamber likewise approved the committee's recom- 
mendation,. 

At the May 1 meeting, another matter considered by the State legislation and 
tax committee was house bill No. 417—fair trade. 

Mr. Herman P. Winkelmann, member of the committee, spoke in favor of 
house bill No. 417 and introduced a representative of the Anderson Co. who 
urged adoption of fair-trade legislation as a means of stopping the filing of 
suits under the Missouri antitrust law which are described as being unjustified 
but which, according to the speaker, have so far resulted in fines of $100,000 
with additional possible fines of $50,000 still pending in court. 

Again, quoting from the minutes: “Mr. Lawrence (Frank E. Lawrence, 
secretary of the chamber of commerce, in the absence of the chairman and vice 
chairman) objected to statements by the speaker that business was leaving 
Missouri or failing to come into Missouri because of lack of fair-trade legisla- 
tion, and Mr. Lawrence cited figures in support of his (Lawrence’s) contention. 

“Mr. Winkelmann then moved approval of house bill No. 417 but there was 
no second, There being no further motion of any kind offered, no committee 
action Was taken.” 

The Chamber of Commerce of Metropolitan St. Louis has a membership of 
9452, drawn from the St. Louis industrial district which embraces both sides 
of the Mississippi River. 

Very truly yours, 
Foster Eaton, 
Director of Publicity. 


Repor’T OF THE FEDERAL TRADE COMMISSION ON RESALE PRICE MAINTENANCE 
(1945), PAGes 56 anp 57 


State legislative committee hearings.—FEarly in the Commission’s investigation 
a letter was written to the Secretary of State of each of the 44 States that bad 
enacted resale price maintenance laws, requesting a transcript of testimony at 
hearings on the fair-trade bills. In case it was impossible to furnish a transcript 
of testimony, they were requested to furnish the names of persons and organiza- 
tions appearing to testify either for or against the legislation. Each of these 


officials stated in answer to the first request that, so far as they knew, no record 
was kept of testimony before any legislative committee. Only four of these 
ifficials were able to give any definite information as to whether or not hearings 
were held. The information as to these four States was as follows: 

In Nebraska the bill was introduced by seven members of the legislature. At 
the hearings two men favored and two opposed its passage. No information was 
given as to the interest represented by any one of the four. 

In Massachusetts the proponents at the hearings were representatives of the 
druggists, liquor dealers, tobacco distributors, and grocers. No opponents were 
mentioned. 

In Alabama hearings were relatively short. The bill was sponsored primarily 
by the retail druggist association. Very little opposition developed. 

In Illinois there were no hearings on the bill. It was passed by the State 
senate without reference to a committee and sent to the house. On June 17 it was 
referred to the committee on judiciary. Four days later the committee was dis- 
charged without having held a hearing. The chairman of that committee wrote 
the Federal Trade Commission on June 26, 1939, as follows: 

“I might say that this bill came into the house during the closing days of the 
1935 session of the general assembly. Legislation enacted during the closing 
days of the session is not given the study and consideration usually accorded 
legislation enacted in the earlier days of the session. This bill happened to be 
ohe of the bills which was pushed through in the rush period of the session with- 
uf any consideration given it by the judiciary committee.” 

rhe replies from the State fair-trade committees show that no hearings were 
ield on the bills enacted by 3 of the 15 States which had enacted resale price 
legislation prior to January 1, 1937. These three States were Illinois, New 
Jersey, and Pennsylvania. 

The New York Fair Trade Committee replied : 

“There were no hearings before the legislature in New York, but after the bill 
lad been passed and was before the Governor for his signature, the Governor him- 
self held a public hearing. At this hearing, speakers were present from retail 
erocers, retail liquor dealers, and book sellers of the State. Each of these 
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speakers discussed the economic situation in his own industry so that as a resy}r 
the Governor was given a composite picture of retail distribution in New York.” 

The secretary of one of the New York City liquor dealers’ associations j, 
formed an examiner of the Commission that the liquor dealers’ associations 
hired busses and paid railroad fare in order to have a large crowd present whe 
the Governor held a hearing before signing the New York bill. 

The secretary of a retail tobacconists’ association in New York State claimed 
that they did more to pass the fair-trade legislation than any other group « 
cept the druggists. He claimed, however, that they had only 10 representatives 
aut the Governor's hearing and that these paid their own expenses. The 6: 
expense of the association itself was for the dissemination of information to their 
members. 

The fair-trade committees from 11 of the 15 States replied that, while the 
druggists were the principal advocates of resale price maintenance before legis 
tive committees, that efforts were made to avoid giving the impression that these 
were drug bills. As an example, the Maryland Fair Trade Committee wrote 

“Hearings were held before both houses of the Maryland Legislature and in 
each instance speakers from the retail groups participated. The master of 
ceremonies at each hearing was the executive secretary of the Baltimore Assv- 
ciation of Independent Grocers and Meat Dealers. This served to dispel any 
misconception that the Fair Trade Act was exclusively a drug measure.” 

The Ciaran. Our next witness will be Mr. Samuel Rosenthal, 
president of a drug company of Richmond, Va. 

Mr. Rosenthal, we are going to ask you to be brief. We are endea\ 
oring to terminate these hearings by Wednesday. ‘There will be one 
session beyond this one. And we have an additional witness beside 
yourself. We would like to limit you, if you do not mind, 

Mr. Rosentuar. I didn’t hear most of it. 

The Cuainman. We are forced to do this. 

Mr. Rosenritan. I didn’t hear your entire statement, but IT believe 
the substance is you want me to get through as quickly as possible. 

Phe CrarrMan. Yes. 

Mr. Rosentirav. T will read my statement. It will take about 
minutes. 

The Ciamman. Can you epitomize it, please ? 

Mr. Rosenruan, Yes. 

The Crairman. It appears that it will take more than 15 minut 
to read your statement. I must ask you to epitomize it and give | 
the gist of it, please. 

: ; tp od 

Mr. Rosenruarn. You mean you are not going to give me 15 minut 
toread it? It will take about 15 minutes to read this. 

The Cuatrman. No, we cannot do it. We will not be able to fini- 
then. Just give us in your own language—vou might refer to th 
paper, vour document there—the gist of this, what vou wish to present 

Mr. Rosenruan. The gist of 1t is—— 

(The prepared statement of Mr. Rosenthal appears at the com 
sion of his testimony.) 

The Cuarrman. You may be seated. 

Mr. Rosentrian. I will tell you who I am. 

The Cnamman. All right. 


STATEMENT OF SAMUEL ROSENTHAL, RICHMOND, VA. 


Mr. Rosenviran. Tam Samuel Rosenthal of Richmond, Va. 
an officer in several corporations in Virginia operating retail a 
wholesale and drug businesses, and I am an officer in a corporatic 
operating retail stores in the District of Columbia. 
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I have been in business since 1918. T am graduate of the Medical 
College of Virginia. 

The gist of it is I have been a foe of and opposed to price-fixing 
laws ever since IT have been in the retail business, and I believe that 
they are not in the interest of the consumer, they are in the interest 
of fostering monopoly for a small powerful group of wholesalers and 
retailers. 

[ believe that the two laws that have been introduced before your 
subcommittee are not amendments to the Sherman antitrust laws. 
| believe that they are for the purpose of destroying the Sherman 
antitrust law. 1 believe that this committee should study the two 
reports that were made to Congress. One report was made to Con- 
cress in 1941. Another report was made to Congress in 1945. 

These reports were the findings of committees set up by Congress 
to study the economy of the country. One in particular was to study 
the effect of price-maintenance laws, 

Each of these reports specifically, after careful study by econo 
mists and Governmental agencies that did not have an ax to grind for 
their personal interest—— 

The CrairmMan. May I help you a bit to get on’ On page 9 you 
speak of insulin. 

Mr. RospnrHaL. Yes, sir. 

The CHarrmMan. Let us have your comment on that product, please. 

Mr. Rosenruar. Well 

The Cramman. Suppose we read it. I will read it for you. 
| Reading : | 

As a graphic illustration, insulin, the drug that keeps alive thousands of 
diabetics, is sold under fair-trade contracts in 45 States having this law. El 
Lilly & Co., one of the largest makers of insulin, makes a single contract with 
one retailer in each of the 45 States having this law, compelling every retailer 
within that State to sell insulin at the identically same price. The price set 
by Eli Lilly & Co., under this contract guarantees the retailer a 50) percent 
gross profit on cost and 25 percent profit on cost to the wholesaler. The pro 
ponents point out that there are several makers of insulin in the United States 
and therefore insulin is in free and open competition with other makers of 
this drug. The proponents fail to tell us that the fair-trade contract prices 
of the other manufacturers are exactly the same as that of Eli Liily & Co 

Do you want to amplify that statement ? 

Mr. Rosenrnan. You see the proponents claim that these laws are 
for products that are in free and oper competition with similar prod 
duets. Under our system today of advertising there are too many 
of our products that do not have competition in the market, and 
this isa very graphic illustration. 

I think insulin is very important. No diabetic. as you know, can 
live without this particular medicine |indicating |. And no diabetic 
in the United States, that is in the 45 States, can buy this under a 
certain price, 

The CHamman. How many manufacturers are there of insulin 

Mr. Rosenruar. | believe there are three manufacturers of insulin 

The Charman. Do they all charge the same price? 

Mr. Rosen rH at. I have the list price here of all of them. 


/ 


§5481—H2 
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(The price lists referred to follow :) 
Sharp & Dohme 
INSULIN, N. P. H. 


| 
| 


Product No. 2376: 40 units per ce. in a 10 ec. vial (400 units) __- 
Product No, 2377: 80 units per ec. in a 10 ec. vial (800 units) 


INSULIN 


Product No. 2171: 40 units per ce. in a 10 cc. vial (400 units) - 
Preduct No, 2172: 80 units per ec. in a 10 cc. vial (800 units) 
Product No. 2173: 100 units per cc. in a 10 ec. vial (1,000 units) ; \--- 


INSULIN MADE FROM ZINC-INSULIN CRYSTALS 


Product No. 2238: 40 units per ec. in a 10 ec. vial (400 units) 
Product No. 2281: 80 units per cc. in a 10 cc. vial (800 units) - 


INSULIN, PROTAMINE ZINC 


Prod‘ict No. 2174: 40 units per ec. in a 10 ec. vial (400 units) 
Product No, 2175: 80 units per ec. in a 10 ec. vial (800 units) 


Lilly 
ILLETIN (INSULIN, LILLY) 


Net 
trade 


U-40— Forty units per ec. in 10-ce vials (400 units), each 
U-80—Fighty units per ce. in 10-ce vials (800 units), each 
U-100—One hundred units per ce. in 10-ec. vials (1,000 units), each 


ILLETIN (INSULIN, LILLY) MADE FROM ZINC-INSULIN CRYSTALS 


'-40— Forty units per ec. in 10-cc. vials (400 units), each $0. 84 
)-80—Eighty units per ec. in 10-cc. vials (800 units), each 1. 65 


NPH ILETIN (INSULIN, LILLY) 


Net 


trade List 


$0. 99 $1.45 


U-40— Forty units per ec. In 10-cee. vials (400 units), each 
3.15 


U-80— Eighty units per ce. In 10-ce. vials (800 units), each 1 89 


PROTAMINE, ZINC & ILETIN (INSULIN, LILLY) 


- 
| Net 
trade 


$0. 99 


In 10-ce. vials only, 40 units per cc., each 
1.89 


In 10-cc. vials only, 80 units per ec., each _- 
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E. R. Squibb & Co. 
INSULIN SQUIBB 


Price to consumer | 


Price to 


Container and size . . 
Regular Mini retailer 


price mum 


resale 

64 40 units per cc,, 10 cc, vial... $1. 40 $1.26 | 
4676: 80 units per ec., 10 cc, vial 2.75 2 
ws: 100 units per ec., 10 ec. vial > 45 3 


10 


INSULIN-GLOBIN INSULIN WITH ZINC SQUIBB 


40 units per ce., 10 ec. vial $1. 67 
12 vials, per vial_.. 1. 62 


80 units per ec., 10 ce. vial 
12 vials, per vial. 


INSULIN, NPH SQUIBB 


‘S76: 40 units per ec., 10 ec. vial 
sS8f: SO units per ce,, 10 ce, vial 


INSULIN, PROTAMINE ZINC SQUIBB 


i734: 40 units per ce., 10 ec, vial_- 
{7h SO units per ee., 10 ec, vial 


INSULIN—FROM ZINC INSULIN CRYSTALS SQUIBB 


4704: 40 units per cc., 10 cc, vial_--. $1.40 26 $0 S4 
4806: 80 units per ec., 10 cc. vial , 2.75 2. 47 1.65 


The Cuarrman, They are all the same? 

Mr. Rosentuat. Identical. 

The Cuatrrman, And all guarantee 50-percent gross profit to the 
retailer and 25 to the wholesaler ¢ 

Mr. Rosenruau. On cost, that is right. 

The CuarrMan. Do you think 50-percent gross profit is too large 
on insulin; that is, gross profit to the retailer ¢ 

Mr. Rosenruau. Well, I don’t know. I think you can answer that 
yourself. What do you think? 

The Cuamman. I am asking you. 

Mr. Rosentuat. That is entirely too high. 

The CHarrman. What do you sell it for? 

Mr. Rosentuau. We sell it in the District of Columbia—I don’t 
know. We sell on about 20-percent margin of profit possibly here. 
In Virginia 

The CHatrmMan. As a wholesaler or retailer ? 

Mr. Rosenrua. Retailer. 

The CuarrmMan. In other words, you sell as a retailer in the Dis- 
trict of Columbia where there are no fair-trade laws—— 

Mr. Rosenruan. At 20-percent profit. 

The CHarrmMan. Twenty percent ? 

Mr. Rosentuan. That is right. 
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The CHarman. Whereas in fair-trade States where retailers <0}! 
the same article they get 50 percent ¢ 

Mr. Rosenriisn. Fifty percent gross over cost. 

Mr. MeCui.tocu. What do you sell that same item for in Virginin: 

Mr. Rosenruar. That allows me a profit of, we will say we sel] i 
on a mark-up of 50 percent over cost. 

Mr. McCunvocu. That is, you are compelled to sell in Virgen lia 
at that price? 

Mr. Rosentuav. That is the law. That is the fair-trade law. 

Incidentally, I might mention—— 

The Cuamman. Are there any other articles that you want to have 
our attention drawn to of a similar nature ¢ 

Mr. Rosenruar. Yes. 

The CHarrMan. On page 11 you gave a number of articles. Do 
you want to comment on some of them / 

Mr. Rosenruar. Yes. 

Now I can take you into hundreds—I won't say hundreds, bui 
I can take you into thousands of communities in the United States 
and they may have one store that handles aspirin, or maybe tive 
stores, but they will all handle the same kind of aspirin, the same kind 
of amateur film, the same kind of milk of magnesia, the same kind of— 
oh, I don’t know, there are so many hundreds of items—because thie 
advertising field is dominated by certain manufacturers in a certain 
product, and the distribution through the wholesalers into the retail 
channels in each of these territories is simply controlled by these 
manufacturers under the fair-trade laws. 

They allow the retailer such a wide margin of profit that it just does 
not lend itself to competition on a lower scale. 

Mr. McCuntocn. Mr. Rosenthal, do you think that the average retail 
merchant can continue to do business on a 20-percent mark-up / 

Mr. Rosenruar. Well, my answer to that—I am an officer in a cor 
poratin operating five stores in the District of Columbia, and my inter 
nal-revenue returns will show that we operate—I don’t remember thi- 
I didn’t know it would be brought up—but we are pretty close to 
around 20 percent. And this last return of ours, we are paying the 
Government a six-figure sum of money in the excess-profits bracket. 

Mr. McCutsocn. In other words, you are successfully operating in 
the District of Columbia on a gross mark-up of 20 percent 4 

Mr. Rosenruan. Around 20 percent. It may be 21, 2014, 1%, 
around that. 

Mr. MeCuttocn. Is that the average on all the merchandise that you 
sell in the retail outlets? 

Mr. Rosentuav, That is our gross profit over our entire volume of 
business. 

Mr. Rocers. Pardon me, if you will yield ? 

Mr. McCuttocn. Go ahead. 

Mr. Rogers. You sell fair-traded items as well as those that are nol 
fair-traded, do you not? 

Mr. Rosentruan. Yes, sir. 

Mr. Rocers. Did you ever make a study to ascertain how your non 
fair-traded items compare with the non-fair-traded items in other 
stores? That is, you refer to aspirin as an example. 

Mr. Rosentian. Yes. 
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Mr. Rocers. Do you sell more of the fair-traded brands of aspirin 
or more of the non-fair-traded brands ¢ 

Mr. RosenruHaw. I can answer you that. I would say on volume the 
non-fair-traded merchandise will amount to about one-twentieth of 
| percent, 

(Mr. Rosenthal submitted additional information based on approxi- 
mate figures from his records indicating that the volume on the non- 
fair-traded merchandise will amount to 5.4 percent of their total drug 
and cosmetic business. ) 

Mr. Rocers. One-twentieth of 1 percent of the volume of fair-traded 
products ? 

Mr. Rosenruat. Compared to fair-traded. 

Mr. Rocers. Now do you limit yourself to a 20-percent mark-up on 
all non-fair-traded items ¢ 

Mr. RosentuHan. Do I? 

Mr. Rogers. Yes, sir. 

Mr. Rosentnan. No, I don’t know whether 20 percent. It may be 
jess. As a general rule in that particular category the mark-up will 
be less. We will sell an aspirin in that particular category that costs 
us? cents a hundred for 9 cents. 

Mr. Rocers. Now let’s see if I get your testimony correctly. Your 
returns show you work on about a 20-percent margin ¢ 

Mr. Rosentuan. That is right. 

Mr. Rocers. On fair-traded items as well as non-fair-traded items? 

Mr. Rosentuav. That is right. 

Mr. Rogers. And that the fair-traded items constitute one and what 
tenths percent of your business ¢ 

Mr. Rosenrian. Fair-traded 4 

Mr. Rogers. Yes. 

Mr. Rosenruan. I said non-fair-traded items constitute about 5.4 
percent of our total volume of drug and toilet goods. 

What you are trying to bring out, Congressman, is that we are 
just robbing the publie on non-fair-traded items. I am telling you of 
our total volume non-fair-traded amounts to about 5.4 percent. Nearly 
evervthing we sell is a fair-traded item. 

Mr. Rogers. Everything you sell is fair-traded / 

Mr. Rosentuan. That is right. That is a fallacy and a lie they 
have been putting out for years. 

Mr. Rogrrs. Now let’s see if I get your testimony correct. 

Mr. Rosenruan. Yes. 

Mr. Rogers. It is that 99 percent of your items sold in your store 
are fair-traded items? 

Mr. Rosentuan. Are fair-traded in the State of Virginia. There 
is no fair trade in the District of Columbia. 

Mr. Rogers. Well, let’s say in the State of Virginia. 

Mr. Rosenruav. That is right. 

Mr. Rogers. Ninety-nine percent of your items are fair-traded? 

Mr. Rosentuau. That is right. 

Mr. Rogers. And you operate retail outlets. I take it you are an 
officer of a company that operates retail outlets? 

Mr. Rosenruau. That is right. 

Mr. Rocers. And you run an ordinary drug store / 

Mr. Rosentuau. That is right. 
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Mr. Rocers. And do you maintain soda fountains / 

Mr. Rosentuat, In just a few of them, very few. 

Mr. Rogers. And you just maintain drug items alone? 

Mr. RosentHat. Drugs and sundries. 

Mr. Rocers. And sundries? 

Mr. Rosentuan. And some groceries, tobacco. 

Mr. Rocers. And all of those—now tobacco, what percentage 
your business is tobacco? 

Mr. Rosentuar. Very high. 

Mr. Rogers. None of those are fair-traded articles. 

Mr. Rosentuar. That is right. 

Mr. Rocers. Then you don’t mean what you say when you say t) 
all of your business, or 99 percent is fair traded ¢ 

Mr. RosentHar. What I was trying to bring out was that | 
trying to answer your question. You were implying that by virti 
of our selling the non-fair-traded commodities at a very high mark 
up we were able to stay in business, and I was just trying to—— 

Mr. Rogers. No. I asked you what portion was fair-traded ani 
what portion was not fair-traded. So you responded that 99 percent 
of your items were fair-traded. 

Mr. Rosenruat. In the drug and cosmetic business I would 
that is right in the State of Virginia. 

Mr. Rocers. What percent of the drug—what I am trying to ge 
from you is what percent of your business is this drug and cosmetic~: 

Mr. Rosentuau. Well, I have not got the figures right offhand. | 
would say that our drug and cosmetic possibly is 65 percent, just ot! 
hand. This is just a guess on my part. It is pretty near 

Mr. Rogers. That ts all. 

The Chatman. Now, do the manufacturers of fair-traded bra: 
make it difficult for you to buy from them because you might be cutting 
prices when you sell in the District of Columbia, below the fair-trad 
price standard in Virginia or in Baltimore where they have fair-tra: 
laws ¢ 

Mr. Rosentrnan. Well, we have had to acceed to some demands 
some manufacturers on our prices. There is no question about o 
maintaining the fair-trade prices in Virginia: We have to do t! 
under the law. It isa part of the law. 

The Cuamman. I am not asking that. Have you experienced » 
difficulties in purchasing from manufacturers / 

Mr. Rosenrnan. Oh, yes. I have hundreds of letters in my fi! 
and telegrams, dictating, or trying to dictate to us policies not o: 
in Virginia but in the District of Columbia. 

The Cramman. Do vou use these cut prices as loss leaders to attra 
people into your store ¢ 

Mr. Rosenrnar. Loss leader is a misnomer as far as T am concern: 

The CHarrMan. What is your explanation ? 

Mr. Rosentuan. Of a loss leader? 

The CiatrmMan. Yes. 

Mr. Rosenruat. When you, as a reader of a newspaper, walk up 
a newspaper boy and give him 5 cents for a newspaper—we will ©) 
you are from New York City. You go up and ask for a New Yor 
Times, and you give him 5 cents fora New York Times. Did you ev 
stop to think how much that New York Times cost to deliver to v 
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how much the paper that cost 5 cents cost to produce and give it to 
vou ¢ 
’ The Cuatrman, Yes, I have thought about it. 

Mr. Rosenruar. Do you know how much it cost them? IT would say 
offhand it cost them a dollar and a half. 

The CuatrMan. Who pays for that? 

Mr. RosenrHat. Do you think that is a loss-leader / 

The Cuairman. Who pay for it, the advertisers / 

Mr. Rosentuan. That is right, advertisers pay for that. That is 
right. 

The CuamrMan. Advertising pays for it? 

Mr. Rosentuan. That is right. Within the pages of the New York 
‘Times there are advertisers 

The Cuairman. I think that is a good illustration. In other words, 
when I go to the Hotel Mayflower and buy a New York Times for 
scents, that places the New York Times in the same classification as 
others place loss leaders ¢ 

Mr. Rosenruar. Yes, but—no, sir; it is not a loss leader. I will 
tell you why. Because when you buy that New York Times for 5 
cents, Within the pages of that New York Times there are advertisers 
who are in hopes after you have read those advertisements you will 
patronize them. 

Now the retailer—the most important, the highest part about a 
retailer is getting his customers into the store. W hat ¢ heaper method 
of advertising is there if I advertise a commodity that costs me a dime 
for 5 cents, and that customer comes into my store. And my only hope 
is when I have sold him something that cost me 10 cents for 5 cents, 
and I have lost a nickel, by once getting him into my store he may 
like my clerks, he may like my merch: indise displays, and he may like 
iy merchandise, and he may like the prices of my other merchandise, 
and he will buy something from me. 

In my own estimation I say loss leaders is one of the finest methods 
of retail advertising devices. 

Phe Cuamman. It is probably no different from advertising on 
radio 

Mr. Rosentuar. Radio, television or magazines. You buy a mag- 
zine for 15 cents, the Saturday Evening Post, which must cost $5 

to get that to you. 

The Cuamman. Do you raise the price on other articles to make up 
the difference on loss leaders ¢ 

Mr. Rosenruan. I just defy the proponents of those laws to bring 
vou two items out of any cut-rate store in the United States that is 
higher than the stores that get their fair trade mark-ups on anything. 
They can’t stay in business that way. 

We have been in business for 30 years. We had one retail store in the 
ty of Richmond then, and have grown in 30 years. Do you think 
vy cheating or by dishonest practices we could have built a retail drug 

-tore up to do $3 million worth of business a year / 

Mr. MeCutvocu. Is it not a fact that the consumer must ultimately 
pay the cost of all advertising regardless of what kind it is / 

Mr. Rosentuar. Cert: ainly, that is right. 

The Cuamrman. Mr. Rosenthal, | am reading from a Department 

{ Justice statement which you attach to your memorandum, which 
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in part reads as follows—and this is the Department of Justice spes 
ing—You put it in your statement. 

Mr. Rosenruan, That is right. 

The CHamman (reading) : 

We have in Washington, for example, at least one independent eut-rate store 
which sells package goods much more cheaply than any chain. Indeed, it selis 
so cheaply that one of the chains which established a competing store near this 
independent in an effort to drive it out of business, was careful not to use 
own chain name upon this competing store. Parenthetically, it is reported tha: 
to the chain’s surprise and embarrassment its own cut-rate establishment, expect- 
ing to lose money while driving out the independent, has actually made money at 
the same low level prices. 

Mr. Rosenruan. That is right. 

The Crarrman. Is yours the cut-rate package drug store that is 
mentioned here ? 

Mr. Rosentuan. Yes, sir. 

The Cuamman. Where is that store / 

Mr. Rosenruan. We are on G Street, 1113 G Street. 

The Cuarrman. What was the chain operation ¢ 

Mr. Resenruan. That is the largest chain operator of drugs 
Washington, D.C. 

The CHairman. What is it? 

Mr. Rosenruan. Peoples Drug Co. 

The CHarrMan. What other name did they use 4 

Mr. Rosenruan. They used the name of Tate. 

The CuHairman. How do you spell that 

Mr. Rosenruan. ‘T-a-t-e—Tate’s Cut Rate. 

Mr. Goupsrern. To the extent that you know, Mr. Rosenthal, has 
Tate’s been a very profitable outlet for Peoples ¢ 

Mr. Rosenruay. Well, the only information L have—I can't get 
it, although I can get their stock reports, financial reports—but they 
don't break it down, and the only information I have is that which was 
submitted by the Department of Justice in 1941. That is after we had 
been in business about 5 or 6 years. 

Mr. Gotpsrein. Are they still in business next to you / 

Mr. Rosenruan, Yes; and they are very prosperous from what | 
understand. 

The CuarrmMan. I am interested in some of those articles on which 
you made comparisons as to sales by way of cost to retailers in al! 
States and District of Columbia; the fair-trade price in 45 fair-trace 
States; available prices in Texas, Missouri, Vermont, and the District 
of Columbia where no fair-trade laws exist. 

I notice, for example, the cost to the retailer in all States and the 
District of Columbia of Vick’s Drops is 24 cents: the fair-trade price 
in 45 fair-trade States, 37 cents; the available prices in non-fair-trace 
States, like Texas, Missouri, Vermont, and the District of Columbia, 
29 cents. 

It is the same with Phillips’ Milk of Magnesia: 28, 39,33. And 
Bisodol powder is 40, 59, and 49; Carter's Little Liver Pills, 21, 55. 
27, and so forth. 

Now will you tell us how those prices were derived? I mean whiat 
sort of a check or survey was made ¢ 

Mr. Rosenruar. Well, we get a newspaper service that sends uw 
advertisements from practically every major city in the United States. 
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Our advertising office gets that. We get it every day, and we scru- 
tinize the advertisements in all of those States carefully. We natu- 
rally know the price in the District because we are here. And I made 
a personal visit in October to Texas to get some of my data. 

The CHarrMan. In other words, almost all of fair-trade products 
are sold far more cheaply in the States of Texas, Missouri, Vermont. 
and the District of Columbia ? 

Mr. Rosentuan. That is right. 

The CHatrMan. I see. 

Mr. Rosentuan. 1 picked only 208.) T was rushed on this report, 
as you know. IT thought I was going to be here 2 weeks later, and 
| did not have time to get you more. 

Mr. MceCu.twocu. Do these 20S items you selected have any par 
ticular significance ¢ 

Mr. Rosenruav. Well. I tried to give the subcommittee the most 
popular items, 

Mr. McCupocn. You did not select these 2OS items to prove the 
point vou wished to prove ? 

Mr. Rosenruar. No, I] was just going to tell vou—well, it is very 
important in this respect: You know of the thousands of items that 
we sell in our retail stores about 85 percent of our dollar goes to 
possibly 15 percent of the manufacturers. In other words, the total 
dollar volume in this country in our field is in the hands of very few 
companies. I think this list is a very representative list in that par- 
ticular classification. So it affects the most people, I would say. 

The Cuatrman. The conclusions you have come to are interesting : 
Namely, that the retailers’ profit in the fair-trade stores is 38.5 per- 
cent; the retailers’ profit in Texas, Missouri, Vermont, and the Dis- 
trict of Columbia was 21.5 percent: and the consumer saves in Texas. 
Missouri, Vermont, and the District of Columbia 17 percent. 

Mr. Rosentuar. Right. 

Mr. MeCuniocn. Do you think the result would be the same in 
smaller towns and communities where the volume is not at the tre 
mendous figure that vou experience here in the District of Columbia 
and in vour store in Richmond, Va. ? 

Mr. RosenrHat. Would it be worse, vou say ? 

Mr. MceCun.ocn. What would the effect be? 

Mr. Rosenruar. I think the effect would be a little bit worse. 

Mr. MeCun.ocn. Worse on the retailer? 

Mr. Rosentnan. It would be worse on the consumer. Are we talk- 
ing about the retailer now? Don't you think we ought to be talking 
about the consumer ? 

Mr. McCuniocu. Of course. but I am also interested in the re- 
tailer as well as the consumer. 

Mr. Rosenruarn. Yes. 

Mr. McCutiocn. Because without the retailer in the small towns 
and hamlets back where I come from, the consumer would have no 
source of supply for the thing that might save his life or the life of 
his child. Thus, we have two people who are important in this mat- 
ter currently under study. 

Mr. Rosentuan. That is right. 
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Mr. McCutntocn. | come from a district where there are no Ja 
cities, and from a district where there are many small independ 
retailers, both in the drug and in other lines of activity. 

Mr. Rosentuar. Yes. 

Mr. McCutzocn. I am interested in knowing whether or not t 
fair-trade laws are at least partially instrumental in creating a healt 
system under which those retailers are able to bring to the consuny 
the things that the consumers need at a price that is not unreasona! 
or is not too high or is not unfair. 

Mr. Rosenruar. Well, don’t you think that for 150 years pri 
to the enactment of this law in 1936 we got along pretty good 
this country? We got to be—I think we showed the finest standard 
living to the majority in this country in 150 years than the histo: 
of the world ever produced. I mean nothing in the world, we ha 
not got anything in the history of the world, going back even to ancie: 
history, that shows anything like we have achieved here in 150 yea 
And that is before we started cartelling, and when we start cart 
ling now—you take England. England began to price-fix and cart 
and restrict to a few private groups, and England turned to socialis: 
it produced a class society such as the world has never seen among 
white people. I think England without a doubt has the worst c! 
society I have ever seen myself. 

Now Canada, I think, is one of the finest countries. 

Mr. Rogers. May [ interrupt you ?¢ 

Mr. Rosenrnan. Yes. 

Mr. Rogers. You recognize that this Miller-Tydings Act, the 
the Keogh bill would amend, was passed in 1937 ¢ 

Mr. Rosentuau. That is right. 

Mr. Rocers. You recognize that we did have a depression in 1929? 

Mr. Rosenrnan. That is right. 

Mr. Rocers. And that shortly thereafter the national administrs 
tion enacted the National Recovery Administration ? 

Mr. Rosenruan. That is right. 

Mr. Rocers. And under that the Government attempted to set 
certain code of conduct and ethics among retailers and manufacture: 
did it not ¢ 

Mr. Rosentuan. It wasn’t ethics, just another racketeering, just 
racket. The Supreme Court threw it out. 

Mr. Rocers. Well, they threw it—— 

Mr. Rosenruan, The same methods. 

Mr. Rogers. Wait a minute. The court threw it out because of « 
unlawful delegation of legislative authority to an individual, did tl. 
not ¢ 

Mr. Rosentuan. Well, what is this doing? This is turning ove! 
I will tell you something about—— 

Mr. Rogers. Let me ask you this: You then did not approve « 
the National Recovery Act or the NRA? 

Mr. Rosenruaw. LT most certainly did not. 

Mr. Rocers. But do you approve of any ethics among the reta 
trade at all? 

Mr. RosentHau. Do you mean cartel ethics. 

Mr. Rogers. No. 
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\ir. RosentuoaL. You mean retailers meeting behind closed doors 
and—— 

Mr. Rogers. No. 

Mr. Rosentuau. And seeing how high they can gyp the public? 

Mr. Rogers. Do you understand the meaning of the word “ethics”? 

Mr. Rosenruat. I think so, pretty well. 

Mr. Rocers. Do you approve of any ethics among the retail trade 
al all? 

Mr. Rosenrnav. Ethics has nothing to do whatever with cartels 

price fixing. I think it is exactly the opposite. These boys put in 
here “fair-traded.” If there is anything fair about it, the only thing 
fair about it is the name. It is the most ambiguous name attached to 

y kind of a bill I have ever seen. 

Mr. Rogers. You feel, as previous witnesses have testified, that once 
ou become the owner of merchandise, although the Government by 
ts law says that they have got to sell it to vou on the same basis as 
invbody else 

Mr. Rosenrua. I don't know of any law that says that, sir. 

Mr. Rogers. What about the Robinson-Patman Act 

Mr. Rosentuav. What about it’ It simply says that I cannot as a 
eller discriminate between my customers on the same quantity on 
the same terms, nothing else. It doesn't say anything else to me. 

Mr. Rogers. Well, but with the result that if one offers over here to 
Joe Doaks or Tom Smith a certain item, say. at 10 cents, the Robinson- 
Patman Act says that von, Mr. Rosenthal, as a fellow who wants to 
purchase can come and purchase that at the same price that he sells it 

» Joe Doaks or Tom Smith. 

Mr. Rosenrnar. No. I can't buy at all from him if he doesn’t want 
to sell me. 

Mr. Rogers. Oh, yes. 

Mr. RosentHav. No.sir. You got it a little bit wrong. 

Mr. Rogers. All right. 

Mr. Rosenrnar, If you are a seller you can choose your customer. 
You don’t have to sell me. The only thing the Robinson-Patman Act 
ays is this: If you are selling to Brown and Smith, you can’t sell 
Brown the same quantity at 9 cents and sell Smith for 10 cents. That 
s all. 

Mr. Rogers. All right. now. But vou recognize that as being a good 
aw ¢ 

Mr. Rosenroab, Recognize is as a good law / 

Mr. Rogers. Yes. 

Mr. Rosenruat. Certainly. I recognize any law that is to prevent 
uonopoly. I think that is the thing we should have on our books— 
inti-monopoly laws. That is the reason [ say we should not disturb 

ir anti-trust laws. 

Mr. Rogers. Here vou have the right under the law as it now stands, 

das you point out, that a manufacturer cannot sell it to you for 


ie price and someone else for another. 
Mr. Rosenruar. That is right. 
Mr. Rogers. Now that is the law, which you say is a good law 4 
Mr. Rosenruan. That is right. 
Mr. Roeers. And that once you buy under this set-up, then you feel 
that the goods should remain free and that you could take it and sell 
' for less than it cost you, use it as a loss-leader ¢ 
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Mr. Rosentuar. Well, the seller sells to me and he can do the sayy 
thing. The Robinson-Patman Act doesn’t say what he can sell it for, 

Mr. Rogers, He cannot sell it to you at one price and sell it to me at 
another. 

Mr. Rosenrna. Certainly. You don't need no law today. Unie: 
the Sherman antitrust laws, I as a retailer, a merchant, today cay" 
do it in my stores in Washington. Did you know I can’t sell you Bayo 
aspirin in one store on G Street for 49 cents and at the other store fo) 
47 cents, in my F Street store? Do you know why that is/ You doy’ 
do you? Do you know what the Sherman law says / 

Mr. Rocers. Yes. Let’s get your impression. 

Mr. Rosenruar. IT think maybe it would be good to clear it to 
although Tam not a lawyer, but I think I can put it to you. 

The Sherman law says, “Individually or collectively you shall not 
perform an act that will ultimately create a monopoly.” ‘That is all. 

The reason I cannot sell the aspirin for 47 cents on F Street and 49 
cents on G Street is this: You can come in and say the reason T am 
selling aspirin for 47 on F Street is I am trying to get Peoples Drug 
Store next door to me out of business and create a monopoly. That is 
all the Sherman Act does, It doesn’t offer any wholesaler or retailer 
any protection. 

Mr. Rogers. What I am trying—— 

Mr. Rosenrnan. It doesn’t set any prices. 

Mr. Rogers. What I am trying to get at isthis: You recognize tliat 
the law which says that you who have the right to go and buy met 
chandise to sell- 

Mr. Rosentian. Yes. 

Mr. RoGers (continuing). Can buy that equally with me. 

Mr. Rosenruan. No; there is no such law on the books today, 
don’t know of any law like that. 

Mr. Rocers. You don’t? 

Mr. Rosenruan. You were telling Professor Klamon something 
about an automobile from Detroit. I think that was a little bit co: 
fusing there. ‘There isn’t any law that tells the Detroit manufacturer, 
except now in an emergency, OPS, that he has to set a floor on lis 
automobile. But normally he could set any price he wanted on tl. 
thing. 

The only thing the Government says on the antitrust law is t! 
General Motors and Chrysler, if they were to sell the identical auto 
mobile now, they cannot sit at the breakfast table and say “Boys, we 
will get so much for this automobile.” That is all the Sherman law 
says. The Robinson-Patman Act doesn’t say anything else. 

Mr. Rogers. Well, let’s get back to the original question. ‘Ty 
original question was, and as you illustrated it under the Robinso: 
Patman Act, if T as a manufacturer have goods for sale, and you 
operate a drug store 

Mr. Rosenruan. That is right. 

Mr. Rogers. And Tom Smith over here operates a drug store. 

Mr. Rosenruat. Right. 

Mr. Rogers. The Robinson-Patman law will not permit me to se 
to you for 9 cents and insist that Tom Smith pay 10 cents for the same 
article: is that correct / 

Mr. Rosenrnar. That is right. Of course, there is one more el: 
ment attached to that thing, too, which is that you have to prove, if 
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you are going to take me into court, that Tam selling it for 9 cents 
to Tom Smith for the purpose of creating a monopoly. 

Mr. Rogers. Yes, with the result 

Mr. Rosenruar, That is right. 

Mr. Roeers. With the result that no manufacturer, unless he has a 
clear-cut proof to the contrary—— 

Mr. Rosenruar. That is right. 

Mr. Rogers. They are se ling to you for 9 and to me for 10, 

Mr. Rosenrua. That is right. 

Mr. Rogers. Because he is likely to end up in court. 

Mr. Rosenviran. That is right. 

Mr. Rogers. With the result that you buy the same as I do. 

Mr. Rosenruan. The Robinson-Patman Act doesn’t set any price. 

Mr. Rogers. IT know, but it says he shall not discriminate among 
those who purchase from him. 

Mr. Rosenruav. The Sherman law does it today. IT mean what is 
the purpose of a fair-trade law? I don’t quite get the connection 
there, Congressman. 

Mr. RocGers. Well, the connection is this: That you as a retailer 
know that you cannot buy goods and sell them unless you make a 
profit, can you? 

Mr. RosenruaL. [ hope so. 

Mr. Rogers. And you wouldn’t stay in business very long, would 
you? 

Mr. Rosentuan. That is right. But there are various profits. 

Mr. Rogers. Now with the result that when vou go into the market 
to buy your goods, the Government has put a cloak around your 
shoulder and said that he who manufactures those goods cannot dis- 
criminate against you when you go to buy, that his price to you is the 
same as to Tom Smith. 

Mr. Rosenrnan. Mr. Rogers, there is no such law as the one you 
mention. If there is, let me know about it. 

The CHairman. I want to say that we have another witness and we 
must leave at 12 o'clock. We have Mr. Walker of Macy’s. 

Mr. Rosenruan. Yes, sir. 

The Cuamman. We thank you very much, Mr. Rosenthal. IT am 
sorry we had to be a bit hasty this morning. Your statement will 
be received for the record, 

Mr. Rosentruan. Thank you. 

The Cuamman. And if you care to make any revisions in your 
testimony or add anything, we will be very happy to have you do so. 

Mr. Rosenruan. I certainly want to thank vou for permitting me to 
testify. 

Mr. Rocrers. We were glad to have you. 

(The statement submitted by Mr. Rosenthal reads in full as fol- 
lows :) 


STATEMENT OF SAMUEL ROSENTHAL 


fam Samuel Rosenthal of Richmond, Va., an oflicer in corporations operating 
retail and wholesale drug businesses in Virginia and retail drug stores in the 
District of Columbia. I am a graduate of the Medical College of Virginia and 
entered upon the retail business in 1918 upon being discharged from the United 
States Army. 

Without fear of being accused of egotism or bias, I feel that my 32 years’ 
eXperience as a retail merchant has afforded me an opportunity to study the 
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effect of fair-trade price-fixing laws. My experience under fair-trade laws cor. 
of 15 years in the State of Virginia, that has such a law, and the same nuiabe 
years in the District of Columbia, which does not have this law. I shal) 
and tell you what has taken place in these 15 years and I am confident that 
the facts I submit you will find these laws are not in the interest of the majo; 
but are for the purpose of fostering monopoly. I will make frequent refere: 
to two reports to the Congress of the United States: (1) the Final Report 
Recommendations of the Temporary National Economic Committee as tr: 
mitted to Congress on March 31, 1941, and the other report is the Report 
the Federal Trade Commission on Retail Price Maintenance, transmitted to 
Congress on December 13, 1945, also a memorandum (which memorandum | 
submitting as part of my statement) of the Department of Justice to 
Assistant Attorney General, outlining the reason for repealing the Mi 
Tydings amendment. 

I believe this memorandum covers the evils of the proposed price-fixing 
as thoroughly as has yet been presented from an unbiased point of view 
passing, I call to your attention that these two reports were submitted to ¢ 
vress after much careful study by qualified economists and governmental! 
cies. These reports recommended to Congress the repeal of these price-ti 
laws because the findings were to the effect that the laws are not ia the ty 
interest of the country at large and are for the purpose of fostering mono) 
in the wholesale and retail business, Let me quote from the report of Mar 
31, 1941. I quote, “The free competitive system which has been so largely 
sponsible for the high production and wide distribution of goods is serions,, 
threatened in many States and local markets by the passage and enforcement « 
laws which, while seeking to curb monopoly and encourage local independ: 
businesses, frequently use price fixing as the means to that end, resulting 
uneconomic and unsound practices which undermine the effectiveness of « 
petitive price in providing the advantages of mass production to the larvest nun 
ber of consumers.” Again I quote from this same report, “The Miller-ydii 
Enabling Act, which legalizes resale price maintenance contracts in inters: 
commerce, results in some of those economic and social practices to be expect. 
from private price-fixing conspiracies. The legal sanction of such = practic: 
tends to undermine the basic tenets of a competitive economy, and introduc 
rigidities into the pricing of certain goods which restrain trade. Consequen 
we recommend to the Congress the repeal of the Miller-Tydings Enabling A: 

The proponents of these laws tell us that they are: 

(1) For the purpose of protecting owners of trade-marks. 

(2) To protect the consumer against high prices and dishonest practices 

(3) To protect the independent merchant against unfair competition 

(4) To prevent business dislocation and unemployment. 

I shall try and examine each of the proponents’ claims in the above orde: 

(1) Our trade-mark and patent laws today afford the owner of trade-ma 
every protection such owner can desire against infringement, substitution 
the illegal use of such trade-marks. 

(2) As to the proponents’ claim that the law is for the purpose of reducin: 
the costs to consumers, the proponents of these price-fixing laws submitted cla 
to the effect that after the fair-trade laws were enacted in the 45 States, th: 
was a price reduction on merchandise under fair-trade contracts. I refer 
to the report to Congress of December 18, 1945, which reports showed that | 
prices of merchandise under fair-trade contracts in the fair-trade ( price-fixin: 
States advanced 16 percent during the first 3 years of operation under these pric: 
fixing laws. The answer also is in surveys made by a national publication \ 
found that the fair-trade iaws were costing consumers about $1 billion a yea 
(Fortune. ) 

Also in the list of merchandise I am submitting, which shows the difference 
the selling price of 208 of the most popular items sold in retail drug stores 
night mention that the 208 items comprise a large portion of the dollar volun 
of goods sold in the retail drug store. This list shows the prices at which the 
items must be and are sold in the 45 fair-trade price-fixing States and the pric 
which the consumer is able to buy these items in the 3 States and the District «! 
Columbia, which do not have price-fixing laws. It will be seen from this | 
that the consumer pays more for goods price fixed than in markets permitt 
free competitive selling. I submit two price books published for use by ret: 
drug stores. These books contain thousands of items that are sold in ret 
stores and upon examining the prices you will see that most of them are fair-t) 
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prices Showing, in most cases, a minimum profit of 50 percent gross over cost to 
the retailer. 

The proponents also claim that during the war period of 1941 and 1951, the 
average advance on merchandise under fair trade was smaller than on anyother 
type of merchandise sold, in retail stores. That argument is true, but does not 
have any bearing upon fair-trade laws. This was due solely to the fact that most 
manufacturers of trade-mark goods had well established printed price lists 

their goods and could never show any justification to the OPA for allowing 
any price increases. In this connection, if you will search the records of most 
State retail druggists associations during the same period, you will find upon the 
minute books of the records of their meetings, the clamor to force the manu 
facturers to ask the OPA for price increases and further, you will find that 
ight after the OPA went out of existence, the price increases on these same 
fair-trade goods rose bigher and more rapidly than any other type of merchandise. 
fy) substantiate this fact 1 submit the price books of 1945-46 and 1951-52 
Should not a thrifty consumer who is willing to pay cash and earry, have an 
advantage over a consumer who desires the services of delivery and credit? 

3) The proponents lay a great deal of stress on the dire Consequences to 
the independent retailer without the protection of these price-fixing laws. The 
ontention is, if no curbs are placed upon the ingenuity of American business, 

retailer will eventually take over and control the retail business 
Were we to accept this conclusion, then I say the blacksmith and the wagon 
maker who clamored for laws prohibiting the use of the gasoline engine upon 
ur roads should have been sustained and all progress outlawed. My conten 
tions and records prove that for 150 years, without the benefit of these price 
fixing laws, small independent merchants grew to be big merchants. Further, 
the records show that independent merchants are thriving and are as prosperous 

r more prosperous in Texas, Missouri, Vermont, and the District of Columbia, 
than similar retailers in the 45 States that have the benefit of the price-fixing 
laws. IT want to again refer you to the report of the Temporary National 
Economie Committee, March 13, 1941. I quote, “These laws were urged on the 
ground that the existence of the small retailer was at stake, whereas the number 
of independent retailers was increasing,” and I quote further, “It was described 


the alert 


us a measure directed against the chain stores and not as one having the chain 


stores’ support.” 

[ also want to quote from a bulletin issued by the second largest association 
of chain drug stores, which bulletin was issued 2 days after the Supreme Court 
ad declared the nonsigner portion of fair-trade laws unconstitutional, I quote, 
In Missouri, Texas, Vermont, and the District of Columbia, the fair-trade law 
Was never in effect. In Missouri, Texas, Vermont, and the District of Columbia, 
drag stores—independent and chain have flourished and made money. That 
ne fact should be kept Clearly in mind in all the present excitement and con 
ision.” Our State antitrust Jaws and the United States antitrust laws give 

American consumer ample protection against possible monopoly by the 
geressive new-method distributor. Further, the study of the causes of busi 
ness failures amongst retailers disclosed that two factors account for over 
“! percent of failures. -First and foremost, the lack of capital: second, lack 

business ability. The above are substantiated in addition to the report to 
Congress of March 13, 1941, by many volumes of books in use by our business 
vileges and the Commerce Department. The record further shows that fail 
res among retailers selling commodities that come under fair-trade laws 
vas the smallest in the entire retail field. (I again refer you to the two reports 
ud the memorandum which covered the above conclusions. ) 

(4) The consumer who saves money at the retail level has it to spend on 
(ditional goods that will create additional employment. 

\s to the proponents’ Claims for needs against dishonest practices, I need only 
) say that our criminal codes in each State and upon the Federal law books 
certainly give every protection. The purpose of advertising is to either introduce 

new product or offer to sell a known product on better terms than does one’s 
colupetitor. To prohibit one of two merchants who are dealing in the same 
cmimodity, to offer that commodity at a lower price than the price at which the 
ther merchants offer it, is not to effect fair competition but is to destroy compe 
‘ition in its very essence. 

The proponents Claim that this law is voluntary and permissive, and is for 
tuerchandise that is in free and open competition with similar merchandise. Let 
is eXamine the actual record of the first claim. Again IT must refer you te the 
report made to Congress, December 13, 1945. This report pointed out that most 
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manufacturers were coerced and forced to price-fix their merchandise and thes, 
prices were fixed by various retail groups acting through retail mechants ass 
ciations. In most instances the prices were fixed high enough to guarantee the 
retailer a minimum of 50 percent gross profit over cost, and many items showed 
a much greater mark-up. This report of December 138, 1945, shows the pow: 
that these various retail associations possess through the use of threat to boy 
cott any manufacturers’ goods. 

To illustrate, let us take the retail druggist of any State who has the so-called 
fair-trade price-fixing laws. Virtually every retail druggist within any of the 45 
States having fair-trade laws belongs to a retail drug association, and each o! 
these associations has a committee known as a fair-trade committee. (Refer | 
report of December 18, 1945.) This committee is used for the purpose of coe 
ing manufacturers into fixing the price on his product. It is clear to see the powe: 
possessed by these various fair-trade committees, inasmuch as they contro! 
almost every outlet for the manufacturer's goods within a State. They are in a 
position to dictate to manufacturers on threat of having the members discontinue 
the sale of his product, which means the product of this manufacturer will be 
eliminated from most drug stores within the State, unless he accedes to the 
demands of this fair-trade committee. (I refer you to memorandom submitted 
by the Department of Justice.) I do not believe that there is anything volunta: 
or permissive in the above arrangement and last but not least, the consumer who 
pays the bill has no say whatsoever in this arrangement. 

Now let as examine the claim of the proponents that these price-fixing laws 
apply to goods or merchandise that is in free and open competition with goods 
of similar type. This should mean that if the consumer feels the price of Certain 
merchandise has been set too high, the consumer may choose similar mercha: 
dise at lower prices. What are the actual facts? 

As a graphic illustration, insulin, the drug that keeps alive thousand of 
diabetics, is sold under fair-trade contracts in 45 States having this law. FP! 
Lilly & Co., one of the largest makers of insulin, makes a single contract will 
one retailer in each of the 45 States having this law, compelling every retaile 
within that State to sell insulin at the identiaclly same price. The price set by 
Eli Lilly & Co.. under this contract guarantees the retailer a 50 percent gross 
profit on cost and 25 percent profit on cost to the wholesaler. The proponents 
point out that there are several makers of insulin in the United States and 
therefore insulin is in free and open competition with other makers of this 
The proponents fail to tell us that the fair-trade contract prices of the 
other manufacturers are exactly the same as that of the Eli Lilly & Co. (1 a! 
submitting price lists of all manufacturers of insulin in the United States.) Thy 
above illustration helds true for many other products sold by the average retai 
stores. There are thousand of communities, large and stuall, where the consumer 
can only buy one type of amateur film, aspirin tablets, milk of magnesia, bab) 
blades, surgical dressings, cigurs 

























drug. 








foods, shaving creams, tooth paste, razor 
ete. and this list may be considerably enlarged. 

I think we should try and benfit by the experience of other countries that hav: 
had fair-trade price-fixing laws. I will name three: 

(1) Great Britain has had price fixing laws for many years and most of us 
know it has created a class society as no other country on earth, which final!) 










turned to socialism. 

(2) Canada put fair trade laws into effect years ago and recently, after 
thorough study of these laws, found that these laws were not in the bes! 
interests of the country and the fair trade laws were repealed, 

(3) There is only one country today that has absolute price fixing on ever) 
commodity sold within its borders and that country is Russia. 

Under the fair trade price fixing laws, no governmental authority is se! 
up to regulate these contracts in the public interest, the authority is delegat: 
to a private group to regulate for their own personal interest and the co! 
sumer is left unprotected. 

Finally, I say to you that the groups sponsoring these price fixing laws are 
not asking you to amend our antitrust laws, they are asking you to destro) 
them, and they may as well ask you to destroy the Bill of Rights and the Con 
stitution, because we cannot exist as free people unless we have a free econo) 

IT am of the opinion that bills H. R. 4662 and H. R. 4592 are for the purpose 
of fostering monopoly and will destroy all competition in the wholesale and 
retail field and TL urge strongly against their passage. 

I wish to thank you for allowing me to appear. 
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LIST OF MERCHANDISE SUBMITTED 
Submitted herewith is a list of 208 items, showing 
The selling price in the 45 fair-trade States - 
The selling price of the same items in Texas, Missouri, 
and the District of Columbia 
The retailer’s profit in the fair-trade States 


The retailer’s profit in Texas, Missouri, Vermont, and 
perce 


of Columbia__--_- 
Consumer saves in 


of Columbia ‘ : 
These figures speak for themselves and need no explanation. 


Texas, Missouri, Vermont. and the District 
percent 


garol, with phenolphthalein 
ps milk of magnesia 
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Cost to 
retailers in 
all States 

and District 
of Columbia 


M 
Ver 


Fair-trad« 

price in 45 

fair-trade 
States 


Empirin compound tablets, 100 
Stuarts Formula tablets, 96 
Stuarts Formula liquid, pint 


Vi-Syneral drops, 


Vi-Syneral drops, 
Vi-Syneral drops, 
7j-Syneral c: aps, 
Vi-Syneral caps, 


adult, 


15 cubie centimeters 
30 cubic centimeters 
45¢ + centimeters 
adult, 
100 


Feosol ts iblets, 100 


Moliron tablets, 
Moliron liquid, 1 
Creamalin tablet 


Creamalin tablets, 


Neosynephrine s 
Neosynephrine s¢ 
Privine, 1 ounce 
Unica 24 
Unicaps, 100 
Unicaps, 250 
Theragran caps, 
Kaopectate, 
Clinitest tablets, 


100 

2 ounces 
Ht) 

200 
ution, 
ution, 


3, 


1 ounce 
t, | ounce 


14 percent, 
i percen 


100. 
10 ounces 


36 


Clinitest tablets, 109 
Gelusil liquids, 6 ounces 
Gelusil liquid, 12 ounces 
Gelusil tablets, 50 
Gelusil tablets, 100 
Desenex ointment, ! ounce 
De ‘senex powder, 1's ounces 
nex liquid, 2 ounces 
insulin U40, 10 cubic centimeters, 
insulin USO, 10 eubie ounthmeters, 
insulin U40, protamine zine, 10 eubic t 
nsulin UsS0, protamine zinc, Ae i itimeters 
; insulin NPH U40, 10 cubie centimeters 
Lilly’s insulin NPH US80, 10 cubic centimeters 
Lilly ’s insulin Homicebrin, !20 cubic centimeters 
Lillv’s Homicebrin, !20 cubie centimeters 
Lilly’s Homicebrin, pint 
L illy’ s Reti culex Pulvules, 
I ’s Multicebrin Gelseals, 
nglish paste wax 
; Liquid, small 
C. Powders 
ty cold tablets 
Phillips Milk of Magnesi 
Stanback powd 
J & J adhesive, 
J & J cotton 
J & J bandage 
Amident tooth paste, ecor 
Colgate tooth past momy 
Colgate tooth paste, giant 
Amident tooth powder 
Fasteeth, medium 
I asteeth, large 
olident, small! 
r oa lent, 


regular 
regul ir 


mea 


1m 
OU 


i tablets, 30's 


g-Inch by 5 yards 


omy 


eG, Ce 


large 
Barbasol s! 
Palmolive 
Palmolive 
Novzema 


W illia 


ave cream I 

have cream, 

have cream 

spave cream 

ms lather sha 

t Velva, 60 cents 
e lotion 

hmer uquet t 

I babs 

J bab 
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Available 
prices 
7 Texa . 
eon Fair-trade _ Missouri, 
all States price in 45 Vermont, and 
and District fair-trade the District 
of Columbia slates of Columbia 
wer 
fair-trade 
laws exist 


, medium 
large 
veal, small 
ysol, medium 
nite, sarge 
i. large 
m, medium 
Mum, large 
roppette spray 
Stoppette spray 
Noxema Boudoir - 
Ponds co'd cream, 35 cents 
Pords cold cream, 55 cents 
Ponds vanishing cream, 35 cents 
Pords vanishing cream, 55 cents 
Breck shampoo. 
Breck shampoo. 
Breck shampoo 
Drene shampoo, 60 cents 
Toni refill, No. 81 
Prell shampoo, medium 
Prell shampoo, large 
Jeris tonic, medium 
Vitalis, medium. -- 
Vaseline tonic, large... 
Vaseline tonic, gt 
Wildroot Cream Oil, 60 cents. 
Wildroot Cream Oil, $1 
Jergen Lotion, 50 cents 
Pacquins Handcream, 50 cents 
El Producto (Boquet), box of 50 
E! Roi-Tan, box of 50. 
Phillies (Perfeetos), box of 50 
Muriel (Senators), box of 50 
White Owl, box of 50. 
inbeam razor 
hick razor 
lls razor 
tonson lighter 
ington razor 
3. R. lighte 
S. R. pocket lighter 


ef * Pop-up” toaster 
warm clock 
| Coifeematic 
nd waffk 
up’? toaster 


ister 


i iron 


iting pad 
red broiler 


coffee maker 
use Mixer 
tir dryer 


use Iron 


Costs to retailers as shown, based on direct buying retailers 
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DEPARTMENT OF JUSTICE, 
Washington, February 10, 1941. 


MEMORANDUM FOR ASSISTANT ATTORNEY GENERAL, ANTITRUST DIVISION, RE GROUNDS 
FOR THE REPEAL OF THE MILLER-TYDINGS AMENDMENT WHICH AUTHORIZES RESALE 
PRICE CONTRACTS 


The passage of resale price legislation has become a classic example of the 
use of misrepresentation by a pressure group. Since this group has boasted of 
its achievements, there is no longer any doubt about what happened. The so- 
called fair-trade laws which legalized resale price legislation in the States were 
drafted and urged by lobbyists for organized retail druggists and were enacted 
with practically no support from any other source. Druggists were organized 
under captains, district by district, to bring pressure to bear upon legislators. 
Care was taken, however, to describe their bill as one generally supported by 
entire retail trade of the State. The bill was given the ambiguous and appealing 
name of fair-trade law. A systematic effort was made to prevent public hearings 
und to secure the enactment of the bill without public debate. This effort was 
successful. There was a public hearing on the bill in only 3 States out of th: 
first 82 in which it was passed, and in 1 of these the hearing followed the 
passage. Indeed, there was so little consideration of any kind that, although the 
original draft of the bill contained a stenegraphie error which made utter nonsense 
out of one of the most important provisions, this error appeared without change 
in the statutés of 11 States before it was caught and corrected. Another steno 
graphic error, not quite so serious, was included in the laws of 17 States. Some 
members of State legislatures subsequently told consumers’ organizations that 
they did not know what they were voting on. 

Meanwhile, every effort was made to throttle public discussion and to intimi- 
date business opposition. In California an aspirin manufacturer was forced hy 
boycott to issue resale price contracts against his will. The druggists’ intention 
to coerce was indicated in the following language: “This aspirin is a sort of 
Napoleon in the patent-medicine army, but then even the great Frenchman met 
his Waterloo when the rest of Europe got together, decided that they had enough 
of him, and cooperated against him.” In the same State the manufacturers of 
Pepsodent tooth paste, who had experimented with resale-price contracts under 
the California law, decided to withdraw these contracts, apparently under 
advice of counsel who believed that the contracts violated the antitrust laws. 
Thereupon the druggists organized a campaign to put Pepsodent under the counter 
and to switch customers to other brands. This campaign was so effective that 
the offending company made public apology at a subsequent convention of the 
National Association of Retail Druggists and, as a token of its contrition, sub 
scribed $25,000 to a fund to lobby for resale-price maintenance in other States 
On one occasion an expression of opposition to resale price maintenance by the 
New York Times and the New York World-Telegram led to an effort by organized 
druggists to demoralize the dealers who distributed these papers, by selling them 
at less than 38 cents. On another occasion Harper's magazine carried an article 
against resale-price maintenance and thereupon received a letter from a drug 
zists’ association in a midwestern city, demanding information as to whether 
IHarper’s endorsed the views expressed in the article and indicating that if these 
views were not repudiated they intended to sell Harper's at a substantial dis 
count, presumably in an effort to create trouble among its distributors. Within 
the last 2 months the newspaper PM in New York has carried a series of articles 
against resale-price maintenance, and the same tactics of intimidation have been 
attempted to sell PM at less than its customary price. The editors, having more 
sense of humor than some of the other victims of this policy, ran a photograp! 
of a cut-rate advertisement in a store and gave it the caption “The best bargain 
inthecity.” Attached is a copy of this picture.’ 

The campaign of misrepresentation became the basis of the lobbying to amend 
the Sherman Act. The draft amendment was urged upon Congress with argu 
ment that it did not involve any acceptance of resale-price maintenance as a 
Federal principle but merely committed the Congress to the view that if States 
desired to authorize resale-price maintenance, the Federal control over interstate 
commerce should not stand in the way. The State laws were described as though 
they consisted merely in grants of authority for manufacturer and retailer to 
gree upon the resale price of branded goods, Actually, there is not one of the 


7PM, January 8, 1941. 
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State statutes which is limited to such a grant. A statute of that kind was tried 
in California and proved to be a miserable failure because many retailers would 
not sign such contracts. All of the State laws now provide that when a manu- 
facturer and retailer sign a resale-price contract all other retailers who have 
notice of the contract price must refrain from selling below that price. In other 
words, these State laws give to manufacturer and a retailer the right to coerce 
the retailer’s competitors by fixing the resale price of these competitors against 
their will. There is no provision for public hearing, for standards in the estab- 
lishment of the price, for any process of appeal of the nonsigner, or any other 
safeguard such as is always included in a plan for price fixing by public au- 
thority... Thus the price-fixing power granted to private individuals by State 
laws is far greater than that which any Federal public official may exercise. 
Moreover, many of the State laws empower the contracting parties not only to 
fix minimum prices but to prevent the giving of premiums, to control various 
other terms of sale, and to require the purchaser in his turn to fix minimum 
prices if he resells. It is doubtful that half the members of Congress who voted 
to amend the Sherman Act were aware that State laws in question granted 
authority broader than the fixation of a minimum price. 

The Senate and the very text of the amendment demonstrate that those who 
amended the Sherman Act had been misinformed about the status of nonsigners 
under the State laws. The amendment explicitly prohibits agreements between 
retailers to fix minimum resale prices. Yet in practical effect such agreements 
would not be as severe a restraint upon competition as a grant of power to a 
single retailer to make an agreement with a manufacturer which then becomes 
binding upon all other retailers. When persons are bound by law they do not 
need to be bound by contract. It is inconceivable that Congress would have en- 
acted the prohibition upon agreenients if it had intended to sanction coercion. 
Indeed, the report of the Senate Committee on the Judiciary concerning this 
amendment, which was later incorporated in the majority report of District of 
Columbia upon the appropriation bill to which the amendment was attached 
as a rider, described the State resale-price laws merely as statutes to authorize 
resale-price contracts, and added: 

“The State acts are in no sense general price-fixing acts. They merely au- 
thorize 2 manufacturer or producer to enter contracts for the maintenance of 
his price, but they do not compel him to do so. In other words, they are merely 
permissive. They do not authorize horizontal contracts, that is to say, contracts 
or agreements between manufacturers, between producers, or between wholesal- 
ers, or between retailers as to the sale or resale price of any commodity.” 

If this committee had been informed that the State laws require every retailer 
to maintain the same price upon a commodity covered by a contract, it could not 
in candor have described these laws as merely permissive nor have emphasized 
the point that horizontal agreements among retailers were not authorized, 

It is noteworthy that the advocates of the Miller-Tydings amendment were 
unable to pass it as a separate bill and eventually secured its enactment by 
attaching it as a rider to the appropriation bill for the District of Columbia. In 
signing the bill, the President described this method of enactment as a vicious 
practice, said that he hesitated to approve the rider which weakened the anti- 
trust laws, and expressed the hope that the bill “will not be as harmful as most 
people predict.” 

The campaign of misrepresentation has continued since the amendment of 
the Sherman Act. Although Congress wus told that it was not being asked to 
express a view upon the merits of resale-price maintenance as such, but merely 
to liberate the States to follow their own policy, it has ever since been told by 
the same lobbyists that in amending the Sherman Act it did express approval 
of resale price maintenance and that therefore it is inconsistent in refusing to 
pass a bill establishing resale price maintenance in the District of Columbia. 
But a campaign of misrepresentation becomes increasingly difficult as time 
passes ; thus far no such bill has been passed. 

Resale price maintenance has failed in both of its mutually conflicting an- 
nounced purposes. When the State laws were tested in the Federal courts, they 
were represented as statutes which allowed a manufacturer to protect the good 
Will attaching to a brand by making contracts concerning the resale price of 
articles carrying the brand. Thus described, the bill is intended to defend the 
manufacturers’ property rights, Actually this interpretation of the bill was mere 


? The State of Wisconsin is an exception to this rule. Its law provides that the State 
may set aside contracts which establish unreasonable price. 
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pretense. In the words of the counsel for the Illinois Pharmaceutical Associa 
tion, “The fair trade movement is a retailers’ show, with a manufacturers’ sign 
or label over it.’ The bill originated with retailers, was backed by a retailers’ 
lobby, was passed by retailers’ pressure, and has been used by retailers to force 
the issuance of contracts whether the manufacturer wants them or not. Retail! 
organizations in the drug trade and elsewhere have used white lists of manvu- 
facturers issuing contracts, and black lists of manufacturers who do not, in 
an endeavor to coerce those manufacturers who are reluctant. Repeatedly the 
officials of retail] drug organizations have had to urge their own members not 
to be too hasty in boycotting manufacturers who announce retail prices lower 
than the retailer thinks satisfactory. Most manufacturers using resale price con 
tracts would rejoice at the opportunity to get rid of the so-called protection of 
their property which these contracts afford. They would like to control their 
own sales policy rather than have it dictated to them by organized retail groups. 

A different purpose for the statutes was urged upon Congress and State legis 
laters. They were told that resale price maintenance contracts Were necess:ry to 
enable the smal! independent retailer to survive against the competition of the 
large chain. The legislation was presented as a part of the effort to defend little 
business and to avert monopoly in retailing. Actually this announcement of pur 
pose involved a mixture of misrepresentation and self-deception. In the first place, 
though the independent retailer may be threatened in some industries, he was not 
actually threatened in the drug trade. The number of independent retail drug- 
gists was increasing during the period when the plight of the independent was 
being urged on behalf of this legislation. The average life of an independent drug 
store is greater than that of almost any other kind of retail store. The mark-up 
realized upon drug products is higher than that of almost any other kind of 
retail store. The mark-up realized upon drug products is higher than that upon 
other fast-moving retail lines, so much so that organized retail druggists are now 
trying to prevent the handling of packaged drugs by grocery stores which are 
attracted by the relatively high margin upon this merchandise. The statistics of 
the drug trade make it clear that there never was a major problem of the sur- 
vival of the small druggist. Hence it has not been surprising to discover that the 
whole effort to represent the resale price maintenance laws as measures directed 
against chain stores was a deliberate perversion of fact. The chains themselves 
supported these laws, although they were very careful to keep themselves in the 
background. There was no campaign of chain-store opposition similar to the 
campaign against the taxation of chain stores. Instead, the secretary of the 
National Association of Chain Drug Stores testified before committees of the 
House and Senate in favor of the Miller-Tydings amendment. 

Subsequent experience has made it clear that resale price legislation is admir- 
ably designed to further the interests of the drug chains. In their early days, 
when they were seeking a foothold, some of these chains were fond of cutting 
prices upon national brands. Once they became established, however, they lost 
interest in this kind of price cutting. They could draw trade by the prestige of 
their name and the size of their stock. Desiring a reputation for low prices, 
they continued their price cuts upon some items and particu'arly upon products 
which were allowing an unusually large retail mark-up. But the managers of 
the chains were afraid of the small independent cut-rate stores, sometimes de 
scribed in the trade as pineboard stores, which sold fast-moving drug items at 
a very low mark-up, with a minimum expenditure for rent, store decoration, and 
the arts of salesmanship. We have in Washington, for example, at least one 
independent cut-rate store which sells packaged drugs much more cheaply than 
any chain. Indeed it sells so cheaply that one of the chains which established a 
competing store near this independent in an effort to drive it out of business was 
careful not to use its own chain name upon this competing store. Parenthetically, 
it is reported that to the chain’s surprise and embarrassment its own cut-rate 
establishment, expecting to lose money while driving out the independent, has 
actually made money at the same low level of prices. 

Resale price maintenance has served the chains in two ways: First, it has 
relieved them from the competition of the pineboard independent and thus pre 
tected them from the newest and most effective channel through which fast 
moving packaged drugs can reach the consumer at low prices. Second, it has 
enabled the chains to organize a low-price raid against any independent drug 
store without fear of retaliation. This second effect is due to the recognition 
which chains have established for their own private brands. With nationa! 
brands of drug products price-controlled, the chain can collect substantial mar 
gins upon such products while reducing the price of its own private brands when 
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ever it desires to use them as leaders or to make a raid upon the national-brand 
business enjoyed by other stores. Since these other stores are bound not to cut 
prices upon the national brands and do not control private brands which have 
acquired prestige through extensive advertising, retaliation by the victims is not 
possible. Thus the most obvious effect of resale price maintenance upon the re- 
lations between chain and independent is to deprive the independent of a price- 
cutting Weapon still available to the chain. The complacency with which chains 
have accepted the operation of the State laws is no doubt partially due to this 
fact. 

The actual effects of resale price maintenance have been those which are to be 
expected from private price-fixing conspiracies unregulated by public authority 
whether or not they enjoy the sanction of law. Some of these effects were sum- 
marized by Mr. Isador Lubin, Commissioner of Labor Statistics, and a member 
of the Temporary National Economic Committee, in a letter transmitting to the 
Chairman of the Committee Monograph No. 1 entitled “Price Behavior and Busi- 
ness Policy”. Mr. Lubin said: 

“This report indicates that there are certain important rigidities in retail 
prices, Which prevent them from being reduced freely, and to which this commit- 
tee may well direct its attention. I refer to the so-called fair-trade laws which 
have been enacted by 44 States and to the Miller-Tydings Enabling Act which 
legalizes resale price maintenance contracts in interstate commerce. I refer also 
to the Unfair Practices Acts which are on the statute books of about half the 
States and which, while purporting merely to prohibit sales below cost, seem 
to lend themselves to highly restrictive activities. Further, in some lines of 
trade, particularly in certain drugs, there appear to be unduly wide margins 
between the cost of ingredients, the sale price at wholesale, and the price to the 
consumer.” 

The report by the Bureau of Labor Statistics, like other impartial studies in- 
dicates that resale price contracts have hurt the consumer. Pineboards, chains, 
and independents which were operating under the pressure of competition in 
the downtown areas of large cities have raised their prices very substantially. 
The consumer who cannot afford high mark-ups upon drug items or who is will- 
ing to seek out the most economical source of supply, has lost his opportunity to 
save money. Outlying drug stores which enjoy a neighborhood monopoly have 
often found it worth while to cut their prices slightly in order to announce that 
they are not being undersold. 

Druggists determine the amount of selling effort they will spend upon a prod- 
uct in the light of the size of the operating margin which the manufacturer 
is Willing to establish between his wholesale price and his fixed resale price; 
and, under this pressure, manufacturers have begun to bid for business by) 
raising the retailer's margin. The pages of the drug journals contain adver- 
tisements by some manufacturers calling attention to the fact that their con- 
tract resale prices guarantee operating margins as high as 50 and 60 percent 
fthe retail price. Upon most products the margins are not as great; but many 
margins are probably lower than those which will be eventually established, for 
the officials of the retail organizations have frankly recognized that the safest 
way to raise prices is in a series of small increases over a period of time. 

Naturally, higher margins have increased the profits of the drug husiness 
ind already the druggists have begun to worry about the handling of drug 
items by grocery stores and about an increase in the number of drug stores. In 
Massachusetts, a State law which formerly required the State to grant a drug 
license upon proof of proper qualifications was recently changed to make it 
optional with the State authorities whether they will grant such a license, and 
the reason for the change was said to be a desire to limit the number of 
lrnggists. Organized retailers are seeking to make it unlawful for packaged 
irugs to be handled except through drug stores. The alternative is plain— 
either outsiders will push into the business of selling drugs until, in spite of his 
sheltered position, the druggist loses in average volume of sales what he has 
gained in wider margins, or else further steps will be taken to give a limited 
group of retail establishments a vested right to profits. Whichever happens, 
lruggists who are blocked from competing with each other on a basis of price 
will be forced to compete by carrying larger stocks, displaying goods more 
avishly, and thus raising the actual cost of distribution. The consumer is sure 

lose: in the long run it is doubtful that the druggist will gain. 

Resale price contracts have also been used widely in the gasoline industry, the 

juor industry, the tobacco industry, and in bookselling, and sporadically in the 

le of household appliances, musical instruments, and jewelry. In Ohio 
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they have been used to prevent competition by retailers in selling certain kinds 
of food. It is still too early to see how much of American industry such coy 
tracts may eventually cover. 

The economic grounds for repeal of the Miller-Tydings amendment are cles, 
in the foregoing discussion. They are set forth in greater detail in appendix ¢ 
which contains a part of a speech which I made in 1939 before the American 
Economic Association. In addition there are persuasive legal reasons for rej, 
The amendment has encouraged flagrant violations of the Sherman Act w} 
it does not actually sanction. This situation is a consequence of the misrepre 
sentations already described. When Congress passed the Miller-Tydings Act, t 
great body of retailers in the drug industry supposed that they had been giy; 
congressional authority to get together to fix resale prices and to force th: 
reluctant into line. Actually they had been given no such authority. The facts 
had been misrepresented to Congress and Congress had passed a statute wl) 
granted what had been asked for but not what was actually wanted. The ga 
between what is lawful and what is being done under the color of law has been 
visible ever since. Congress forbade competitors to get together to fix ress}, 
prices, extending its sanction to vertical but not to horizontal price fixing. |; 
practice it is nearly always impossible for one manufacturer to estab!'s! 
system of vertical price fixing unless he can be sure that his competitors wil! d 
likewise; and a single price-fixed commodity is exposed to the inroads of « 
peting commodities when these articles can be sold for less than the fixed price 
Consequently, horizontal collusion in violation of the law has been an indispe: 
sable part of the movement for resale price maintenance. Wholesalers’ and 
retailers’ committees have sought to force all competing manufacturers to issue 
contracts and have set up systems for the review and approval of contracts 
issued. The effort to keep nonsigners in line has been a collective undertaking 
of the competitors of those nonsigners, many of whom were nonsigners theu 
selves. Although Manufacturer Jones and Manufacturer Smith cannot agree 
with each other about prices without violating the Sherman Act, they have found 
a ready means of evasion by which each makes an identical agreement with Re 
tailer Brown. If the Antitrust Division had the men and the money to examine 
every resale price contract which has been written under the cloak of State and 
Federal legislation, and to proceed in every case in which the arrangement goes 
beyond the authorizations of the Miller-Tydings amendment, there would be no 
resale price problem for there would be practically no resale price contracts. In 
the absence of such wholesale law enforcement, the system of resale price legis 
lation has become a breeding ground for restraints of trade such as Congress 
never intended to sanction and did not sanction, 

Attached as appendix A is a detailed statement concerning the limitations 
involved in the Miller-Tydings amendment and the various devices prevalent 
under resale price maintenance which typically violate the Sherman Act as 
amended. Such devices are prevalent in the issuance and enforcement of most 
resale price contracts. 

There is also attached as appendix B a copy of recent decision by the Court of 
Appeals of Ohio, throwing out one resale price case because of collusion 
contemplated in the statute. This case illustrates the fact that even the St: 
laws, which enforce an effectual collusion among retailers, do not sanction the 
collusion among producers or wholesalers which is actually generated by suc! 
legislation. Although this proceeding also illustrates the fact that nonsigners 
have a remedy at law with which to defend themselves against collusive arrang: 
ments by those who supply them, it is neither practical nor fair to depend upo! 
the ability of a small retailer to uncover such price-fixing conspiracies and to 
carry the burden of legal costs necessary to deal with them. 

The simplest and most effective way to restore competition in such cases is | 
repeal the Miller-Tydings amendment. Such action would not strengthen the 
chains against the independents—indeed, it might have the opposite effect. I! 
would not threaten the existence or the prosperity of independents as a group 
for these were not in jeopardy when the act was passed and are not in jeopard 
now. It would restore con:petition in retailing, destroy the unlawful monopo!'es 
and restraints of trade which now use this amendment as a pretext for their 
existence, and make it once more possible for the ingenuity of American busin 
to decrease the charge to the consumer for the distribution of goods. 

Corwin D. Epwarps, Pconomic Consulta) 
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STUDY OF MONOPOLY POWER 


[From Drug Topics, February 26, 1951, continuation} 
TuHIs Is roe Retain, DruG TRADE 


At four different times, the Government has conducted an exhaustive study 
of the retail drug trade—as part of its census of distribution. Figures on the 
latest census, covering 1948, have just been issued. Unfortunately, the 1948 
figures cannot be compared with the earlier censuses, conducted in 1929, 1935, 
and 1939. The earlier studies lumped proprietary (packaged medicine) stores 
together with drug stores. But the 1948 census, for the first time, separates 
proprietary stores from bona fide, prescription-handling drug stores. 

Representing original 1948 census data, plus Drug Topics compilations based 
on that data, the tables above enable every retail druggist to: (1) Compare 
his store—as to sales, employees, payroll—with the average drug store in his 
state; (2) Compare his store with the average proprietary store in his State. 

The figures on proprietary stores are of special interest because they reveal 
the actual extent to which these outlets are cutting into drug-store sales. 

Following are some of the significant points disclosed by analysis of the 1948 
census: 

(1) Based on a total population (excluding armed forces overseas) of 146,- 
113,000 on July 1, 1948, the average drug store in 1948 served 3,112 people. 

(2) The average drug store’s sales per capita amounted to exactly $25.18 in 
148. 

(3) The number of drug stores reported operating in 1948 was the lowest in 
more than 25 years. 

(4) New York had the largest number of drug stores (12.6 percent of the 
nation’s total) ; Nevada the smallest. 

(5) New York also had the largest drug store volume, accounting for 9.8 
percent of the national total. 

(6) Average drug-store sales in 1948 totaled $78,340. But the average drug 
store in the District of Columbia did $171,769—higher than the average of any 
State. Next highest store averaze ($130,022) was Nevada's, with California’s 
($114,078) in third place. 

(7) Of all drug stores, 71.2 percent had fountains in 1948. These stores, how- 
ever, accounted for 76 percent of total drug-store volume, 

(8) Sales of the average drug store with a fountain totaled $83,677—2S4 per 
cent above the $65,151 done by the average nonfountain store. 

(9) Pennsylvania had the largest number of drug stores with fountains 
(2.509). But Rhode Island had the highest percentage of fountain stores, 93.3 
percent. 

(10) Total number of people working in drug stores in 1948 was 821,250. 
This total included : 195,102 paid full-time workers, 64,042 paid part-time workers, 
43,227 active proprietors, 18,789 unpaid family workers. 

(11) The number of people working in the average drug store was thus 6.8 
In terms of paid employees only, both full-time and part-time, the average foun- 
tuin store employed 6.4 people; the average nonfountain store, 3.5 people. 

(12) Average sales per paid full-time employee came to $18,845 in 1948. In 
the fountain store, the average full-time worker represented sales of $17,453, In 
the nonfountain store, he represented sales of $25,259. 

(13) The payroll of the Nation's drug stores (excluding salaries of proprietors ) 
totaled S428.639,000 in 1948—-or 11.9 percent of sales. In the average fountain 
store, the payroll accounted for 12.5 percent of sales. In the average nonfountain 
store, the ratio was 10.8 percent. 

(14) Proprietary stores (not handling prescriptions) totaled 8,841 in 1948 
and did a volume of $354,768,000. 

(15) Sales of the average proprietary store amounted to $57 
than half the volume of the average fountain drug store—alr 
than half the volume of the average nonfountain drug store. 

(16) Payroll of the average proprietary store was 8.9 percent of sales. The 
average full-time paid employee represented $19,931 of volume. 

(17) Texas was the State which had the largest number of proprietary stores 
in 1948 

The Cuairman. Mr. Q. Forrest Walker of R. H. Macy & Co. Mr. 
Walker. 

Mr. Walker, I hope that you will be able to epitomize your state 
ment so that we can conclude by 12 o’clock. We are under pressure 
here as I have indicated before. 


865—slightly less 
d somewhat more 





446 STUDY OF MONOPOLY POWER 


Mr. Waker. I can do that, Mr. Chairman, if I do not have to 
answer too many questions in the course of the presentation. 

(The prepared statement of Mr. Walker is presented at the con- 
clusion of his testimony.) 

The Cyaan. Proceed. 


STATEMENT OF Q. FORREST WALKER, ECONOMIST, R. H. MACY & 
CO., INC., NEW YORK CITY 


Mr. Wacker. My name is Q. Forrest Walker. Since 1924 I have 
been economist for R. H. Macy and have devoted a great deal of time 
to the study of this question. 

I am here once again to express our traditional nationally kno wn 
opposition to private price fixing, and also to state once again our 
year-old position in support of the consumer's right to buy what she 
wants to buy, where she wants to buy it, and at free competitive pric 

Now, at the outset let me summarize the m: jor points that I would 
like to make, since I must keep within these time linuts 

First. Private price-fixing invariably and inevitably works against 
consumers. Public policy requires the protection of millions of con 
sumers, not the self-interest of a handful of manufacturers and re 
tailers. 

Second. Congress should not apply to interstate commerce the sys 
tems of private price fixing now permitted under the falsely labelled 
fair-trade laws of the 45 States. Giving legal sanction to private price 
fixing merely spreads an economic umbrella over a favored few while 
the many stand out in the downpour of higher prices. 

The Cuarrman. Mr. Walker, I will have to apply the same rule 
to hg as I did tothe other two gentlemen. 

* Wacker. Yes. 

The CuammMan. I am going to ask you not to read your statemet 
verbatim, but give us the epitome of it so we can conclude at 
o’clock, and that includes questions by members of the committee. 

Mr. Warxer. Sir, I am trying only to read verbatim the mai: 
points, and then I will go on. 

The CHarrman. If you will limit yourself to that; all right. 

Mr. Warxer. Thank you, sir. 

third. Under the protection of these laws, before the Schwegmann 
case, more and more manufacturers were climbing aboard the pric 
fixing band wagon. ‘The effect of this trend was to hog-tie competition 
at the retailing level. Public policy demands an end to this unhealthy 
trend and a return to the healthy principle of a competition th 
prices according to consumer demand, and not by fiat of manufacturers 

Fourth. No matter how it may be camouflaged, private price fixing 
never benefits consumers by lower prices. On the contrary, price 
fixing always results in price raising. 

Fifth. Congress has wisely recognized the need for competition 
among producers. Congress should similarly recognize the need for 
competition among distributors. 

Sixth. Arguments that price fixing is necessary to protect sr 
businessmen are not substantiated by the facts. 

Seventh. Experience demonstrates conclusively that fair-trade laws 
are not fair. They don’t work in the manner claimed any more than 


if 


l 
1.) 
| 
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Prohibition did. They are unenforceable, if only by reason of the 
American consumer’s insistence cn her right to buy at the lowest 
prices She can find. 

Eighth: Fair-trade laws seriously inhibit all retailers and distribu- 
tors who, like Macy’s, make it a cardinal point of business policy to 
endeavor to offer more and better goods at lower prices to more people 
all the time. 

Ninth: Congress should not surrender, even if it can, its constitu- 
{ onal power to regulate commerce Along the States by delegating 
that power tot he legislatures of the several States. 

so I would say to you, to pass on for a very brief summary of 
of the other parts of this statement, the real basic issue here is whether 
the constitutional power of Congress over interstate commerce shall, 

shall not, be surrendered to the legislatures of the several States, 

is giving legal sanction to a system of unregulated and arbitrary 
ivate price-fixing. 

Remember that the plea for this immunity from the antitrust laws 
does not spring from the general public. It is promoted, as you know 
00 well, perhaps, by a well-heeled, highly organized, militant and 
extremely vocal minority of retailers. And the goal they seek is 
iuiversally condemned by public and private authority. 

The Cuairman. You are a member of the National Retail Dry 
Goods A sociation ? 

Mr. Wacker. We are inembers of t 
Dry Goods Association. 

The CHatrman. How do they stand on this? 

Mr. Warker. They are divided at the moment. They have take: 
10 formal position. 

The CuHainrman. Neither against it or for it ? 

Mr. Warker. They have taken a vote. I could not tell you, sis 
They have made no public statement. I understand there is sor 
livision. 

The Cuarrman. Are you a member— 

Mr. Warker. Yes, 2 member of the NRDGA. 

The CHaimman. Are you a member of the United Siates ¢ 

f Commerce ¢ 

Mr. Waker. Yes, sir. 

The CHairMan. Where do they stand on this? 

Mr. Wacker. I believe they have taken no vote. 

Phe CHamman. Do you know where the National Association of 
Manufacturers stands on this? 

Mr. Warxer. They have taken no formal opinion. ‘They did before 
nit they havent vet. 

I want to refer to this statement [ have made many times, and I 


some 


he NRDGA—National Retail 


one vou will excuse that chart over there. One of the bovs in the 


department vot a little wild when he made that up. But it was 
tended to bring forcibly to your attention the faci that under these 
vs you sav we can have competition for the pro ‘uction half of 
e consumer's dollar, but the manufacturers and others with brand 
ares and so On cal destroy competit on on the distribi tion half of 
» dollar. 

I think that is one of the most vital issues here, because | 
opened the door wide for the destruction of competition in 


bution of goods at retail. 
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Mr. Rocrrs. May I interrupt you there? 

Mr. Waker. Yes, sir. 

Mr. Rogers. By that chart you do demonstrate that the production 
half, you say, is in free competition 4 

Mr. Wacker. That is what the law says. 

Mr. Rocers. Well, it is in free competition in what respect / 

Mr. Wacker. The manufacturer must obey the Sherman Act so { 
as the production part of it is concerned. 

Mr. Rogers. Yes, but he is—I as an individual can produce wh, 
so desire ? 

Mr. Wacker. Right. 

Mr. Rocgers. But the moment I combine with somebody else to 
to Macy’s at a price that we may agree upon, that is in violation | 
Sherman Anti-Trust law ? 

Mr. Waker. A single contract ? 

Mr. Rocers. I mean a combination. 

Mr. Wavker. Combination in restraint of trade. 

Mr. Rocers. Like the shoe trade. Suppose that all the manufac 
ers got together and said, “Well, it costs us so much to produce, and if 


— 


we pay certain wages, we have got to sell it at a certain price. So we 
will sell it to Macy's, we will sell it to everybody at the same price. 

Now that is in violation of the Serman Anti-Trust law, is it not / 

Mr. Waker. Yes, sir. 

Mr. Rogers. And we go further and say, that if IT. as the mannufact 
urer, and the chairman here, as a manufacturer, make something and 
decide to sell it, then when we offer it to the public, if Mr. Macy wants 
to—suppose I offered it at $10 and Mr. Macy wants to come and buy it 
for $10. LT cannot sell it to you for 10 and somebody else for 9, can 1? 

Mr. Wacker. That is the Robinson-Patman Act. The same ternis, 
and conditions for like quantities. 

Mr. Rocrers. Yes, like quantities, terms, and conditions. 

Now there is an inhibition against the manufacturer and the fel- 
lows who are wholesalers to discriminate against you people in the 
retail trade: is there not ? 

Mr. Waker. A prohibition against discriminatory prices as they 
are defined in the Robinson-Patman Act; yes. 

Mr. Rogers. Yes; you area large retailer, one of the largest retail 
outlets in the United States? 

Mr. Wavker. That is right, sir. 

Mr. Rogers. Last year you did approximately $350 million plus; 
did you not? 

Mr. Warker. Yes, sir. 

Mr. Rocrers. And you have large trade areas throughout the Eastern 
United States and extend yourself as far as Kansas City and San 
Francisco? : 

Mr. Warker. Well, we have stores in various cities. 

Mr. Rogers. Now have you any ideas concerning this so-called loss- 
leader system ? ; 

Mr. Warker. I am coming to that, sir. I am batting against time 
here, and I want to go into it, and if I may go on. I will come back to it. 

Mr. Rogers. Well, you would like to go ahead with this? 

The Cuatmman. Please proceed and give us your explanation of 
the argument on loss-leaders. 
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Mr. Waker. You know, very frankly, I think this loss-leader is 
simply a smoke sereen behind which the price fixers sell this thing 
called fair trade. 

The claim has been made over a period of 50 years that I have been 
connected with this question that loss-leaders are destroying the little 
fellow. I have made a great effort to try to find some proof of that 
and I cannot find any “proof. The small store is a pretty hard) 
perennial. 

I want to point out to you, too, that any manufacturer who pro 
duces a line of products always has some products o1 which he docs 
not make full profit or on which he makes a loss. 

And let me say also, because the time is short, that one should not bi 
diverted from the real issue here by any loss-leader argument. ‘Thes: 
bills are not loss-leader bills. If you had a loss-leader bill here be 
fore you, [| would be happy to debate that particular issue with you: 
but that is not what these are. These bills are laws that freeze 
prices, 

Mr. Rocers. Are hot the Keool bill and t} ese bills in effect saving 
that in those States that have adopted the right to enter into resale 
price-maintenance contracts, that such a right should be recognized j 
those States by nonsigners as well as by others. Do not these bills 
set up, more or less, a rule of conduct or ethics among the retail 
traders? Isn't that the objective of the Keogh bill? I assume that 
the State legislatures did that, and gave manufacturers the right to 
enforce that law in that State, if they determine that certain practices 
are unethical or certain advertisements are unethical. If those State 
laws prohibit such conduct why should Congress not give them the 
right to have those contracts enforced in interstate commerce? Is 
that not the chief objective of the Keogh bill ¢ 

Mr. Waker. No; I do not think so. The chief objective of thes 
bills is to freeze the margins of retailers of these particular items to 
guarantee the margin. 

Mr. Rogers. Now, you talked about margins. Macy’s advertise 
what is known as a 6 percent savings to the customers: does it not / 

Mr, Wacker. For cash payment, yes, sir. 

Mr. Rogers. For cash payments. You operate under that set-up 
by ig 2 ing deposits in advance by your customers / 

- Wacker. That is right, partly. 

SM Rocers. Now, will you explain to the subeommittee what you 
try to do on the deposit in advance and give them the 6 percent for 
cash, so to speak ? W ill you explain that system to the committee 

Mr. Warker. Well, sir, the 6 percent cash saving is not limited to 
the people who buy merchandise through our DA system... We do 
have a deposit-account system. That means that customers in ad- 
vance of purchase deposit money in Macy’s Bank, which is a sepa- 
rately chartered banking institution under the laws of the State of 
New York. Then as they buy merchandise in the store, the amount 
of their purchases is charged against their deposits. That money 
is not used in the conduct of the business. 

The Cuairman. Do you pay interest on the deposits / 

Mr. Wacker. W e pay interest on the deposits. 

The Cramman. Are you authorized to do that under the banking 
laws of the State of New York? 
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Mr. Waker. Yes, sir; by special permission of the banking board. 

Mr. Roerrs. Now, do you advertise savings of 6 percent—I have in 
my hand a little pamphlet entitled “Here is how Macy’s 6 percent cash 
policy saves you money.” 

Mr. Waker. Yes. 

Mr. Rogers. Will you explain to the subeommittee what you mean by 
“Here is how Macy’s 6 percent cash policy saves you money.” Does 
each customer who comes into your place and pays cash actually save 
6 percent ¢ 

Mr. Warker. We endeavor to carry out that policy, sir, to give the 
customer that comes into our store a 6 percent saving for a cash pay- 
ment. 

Now, remember, we operate both kinds of stores. We operate charge 
stores, and we operate Macy’s, New York, which is primarily a cash 
store. 

Mr. Rocrers. Confining yourself to those that are cash stores. 

Mr. Watxer. We have only one cash-policy store. That is Macy’s 
of New York. 

Mr. Rogers. New York? 

Mr. Waxxer. Yes. 

Mr. Rocrrs. And you do advertise this 6 percent cash policy ? 

Mr. Wavxer. That is right. 

Mr. Rocrers. Now, how would I, as a customer walking into your 
store, having seen your advertisement that I am going to save 6 percent 
for cash—will you explain to the committee how I would save that 
6 percent when I go into your store, or do I save that 6 percent ? 

Mr. WauKer. Well, I don’t think that that is germane to the issue 
here, but Lam very glad to explain it to you. 

Mr. Roerrs. Go ahead. 

Mr. Warxer. In very simple language. I obviously can’t go into 
detail within the time limits here imposed, but we have endeavored 
over the years to sell our merchandise at a saving of 6 percent for cash 
payments except on prices which are fixed, goods where we cannot give 
that saving. 

We, as I said before, operate both kinds of stores. We think there is 
a real differential: but whether that differential is 4 percent or 6 per 
cent or LO percent, that is not the issue here: The issue here is that we 
are denied the opportunity to give any differential. 

Mr. Rocrrs. As to the pertinency of it, vou recognize that this Keogh 
bill would say that if the State of New York, as an example, under its 
law should say that this advertisement, is unfair within the State of 
New York, then—— 

Mr. Wanker. That has never been said. 

Mr. Rogers. You mean—— 

Mr. Waker. We are probably the most investigated retail store I 
know of, and T will explain this policy to you for a minute. I don’t 
want to get off the main issue of debate here. 

We have a large corps of shoppers who make somewhere in the 
neighborhood—TI have forgotten the exact figure—of 60,000 shopping 
« week all over the area. And we think our prices within the limits 
of human endeavor are a fair reflection of the saving as against those 
stores that do not sell for cash. We only meet the prices of cash stores. 

The CHarmman. Were you ever investigated by the Federal Trade 
Commission as to that 6-percent policy ¢ 
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Mr. Waker. Yes; we were investigated in 1932. 

The Cuamman. What was the conclusion drawn by the Federal 
Trade Commission ¢ 

Mr. Waker. It was dismissed after an investigation. 

The Cuairman. Did any other regulatory body investigate your 
pronouncement that said that the consumer saves 6 percent 

Mr. Wacker. The NRA. 

The Cuairman. The NRA ¢ 

Mr. Wacker. They investigated it. The Retail Code Authority, 
the National Retail Code Authority, a body consisting of trade repre- 
sentatives from all over the country. We refused to be tried on that 
issue by a kangaroo court of our competitors in New York, but the 
issue went to the National Retail Code Authority, and as I recollect— 
this is a good many years ago—as I recollect, we conferred with them 
about a slight revision in the wording of the policy, and these mer- 
chants consented to its continuance. 

The Cuarrman. Excuse me. Was there any investigation by any 
New York State authority? 

Mr. Wacker. No investigation by a New York State authority. 

The Cuamman. Go ahead. 

Mr. Rocers. As a matter of fact, the Better Business Bureau of 
New York City filed a complaint with the Federal Trade Commission 
on July 9 of this last year wherein they charged that this advertise- 
ment was misleading and deceptive and in violation of section 5 of the 
Federal Trade Act, did they not? 

Mr. Waker. They are the same people that have been at our heels 
formany years. The Better Business Bureau made the first complaint 
in 1932. They made the one to the Retail Code Authority. They 
even went out to Chicago to get the Chicago branch to make a com- 
plaint. As a matter of fact, the board of directors of the Better 
Business Bureau of New York City, I think, includes about 10 of our 
leading competitors. 

Mr. Rocrrs. And that was the reason, no doubt, the complaint was 
filed ? 

Have you ever made a study of what your gross margin of profit 
ison the average within the New York area, as an example / 

Mr. Warker. I don’t think—if I understand you correctly, I do 
not think 

Mr. Rocers. Well, was your attention ever addressed to Bulletin 
No. 154 published by the Graduate School of Business Administra- 
tion of Harvard University, entitled “Operating Results of Depart- 
ment and Specialty Stores in 1950” by Prof. Malcolm P. McNair 

Mr. Wacker. Oh, ves: everybody in the retail trade, the department 
store trade, is familiar with that. 

Mr. Rogers. Now, that shows, according to his information, that the 
gross margin of profit is approximately 36.5 percent, and that the total 
expense in operation of those stores is approximately 32.2 percent, and 
that the net profit after taxes is 3.8 percent. Would you say that that 
is the usual average ? 

Mr. Warker. Well, I am taking up an awful lot of time with 
matters that are not really pertinent. Perhaps you will pardon me. 
sir. 

Mr. Rogers. Yes; well—— 
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Mr. Wacker. That is a modal average. You are going to get nv 
in a statistical explanation. 

Mr. Reeers. Yes. 

Mr. Wavker. We know a great deal about how those figures are 
compiled. In other words, the department store figures are so confi 
dential that all the big department stores file them with the Harvard 
Bureau of Business Research, and then they make the analysis. But 
you don’t want tue to go into a statistical description of how modal 
averages are compiled ¢ 

Mr. Rogers. No, but explain the average, please. 

Mr. Warxer. That is a modal average. Somewhere in my noies 
here I have some comments on that. 

There is a great deal of variation in those percentages that go in to 
computation of the modal average. The figures vary quite wide) 

Here is an extract from a letter written by Prof. } Msicoln f 
McNair, nationally known marketing expert, and the man who super 
vised the very study you speak about. He wrote the letter to counsel 
of a company which has brought a suit against us, and he said: 

I feel that in your use of these Harvard expense figures you have made the 
unwarranted implication that the actual gross margin and total expenses of a 
particular store are necessarily close to the general average. The reports of 
some 349 stores entered into the general summary, which you quote on page 
30 of your complaint. Quite possibly you do not realize the extent of the waria- 
tions which lie behind these summary figures. For instance, although the 
typical expense figure— 
which you have appropriately read— 
was 32.2, actually the extreme range represented in these figures was from a 
low of 13.2—— 

The Cuarrman. Will you suspend a minute, Mr. Walker, please 

Mr. Waker. Yes. 

The Cuatmman. The Chair wishes to announce that the Judiciary 
Committee has one of its bills for consideration by the House soon 
after 12 o’clock, and the Chair will have to leave because he is in charge 
of time on that bill. Mr. Rogers will preside and Mr. McCulloch also 
will remain so that Mr. Walker can finish his testimony. 

After this morning’s session, the subcommittee will resume at 10 
o'clock on Wednesday, when we will hear from Mrs. Leslie Wriglit, 
General Federation of Women’s Clubs; Matt Triggs, assistant «i- 
rector, American Farm Bureau, Washington, D. C.; Miss France 
Kneitel, general counsel, National Indepe ndent Pharmacists, Inc. 
New York City; Rivers Peterson, managing director, National Retai! 
Hardwire Association, Indianapolis, Ind.; and Wendell Be rge of 
Washington, D. C., former head of the Antitrust Division of the De 
partment of Justice. 

(Discussion off the record.) 

Mr. Rogers. Proceed, Mr. Walker. 

Mr. Waker. Professor McNair goes on to say that those figures 
range from a low of 13.2 to a high of 47.5, and in view of the wick 
disparities and differences in operating efficiency, types of location, 
and so on, he lias always personally been opposed to resale price fixing 

I really want to get back to the issue here, if I may. 

Mr. Rogers (presiding). Let me interrupt you here, then, just fo 
“ moment. When we bad testimony from Mir. Morison of the Anti 


« 


trust Division he quoted one Kenneth Richmond, vice president and 
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treasurer of Abraham & Straus, who in turn has said in the Business 
Week of December 1, 1951: 

Stores compete with each other only on personnel. They buy at approximately 
the same price, sell at approximately the same prices. The only thing that makes 
them different is people. 

Now, do you, as one who is familiar with the retailing and merchan- 
dising, approve or disapprove of that statement ? 

Mr. Wacker. I wholly disagree, because that is not the fact. 

Mr. Rogers. Then, you think there is more- 

Mr. Warker. Much more to it than that. If it were that simple, 
this would be another story; but it is not that simple. 

Mr. Rocers. Yes. 

Mr. Warxer. Now, I want to get onto this loss-leader business and 
aake just two points. 

A committee of experts up in Canada studied this, and they were 
convinced that it was not necessary to have resale price fixing as a 
means of combating whatever evils may arise out of the use of loss 
leaders. And I do not think anybody has ever stated the thing more 
clearly than F. A. McGregor, former combines commissioner—and 
that will be in the record. 

The point is, they said that the use of loss leaders is a different ques- 
tion, something wholly distinct from the matter of resale price fixing 
which guarantees margins to retailers. 

And exactly the same point was before the British parliamentary 
committee, and you will find it in the British white paper. Reference 
is here in the text of my statement. ‘The same point was there. ‘They 
said that it is something entirely different. In effect they said: 

We will get to that on its merits when the time comes, but it has no relation 
to what we are talking about here. 

And, curiously enough, that particular white paper has this in- 
teresting title: 

A statement on resale price maintenance, being a trade practice which pre- 
vents shopkeepers froin reducing certain prices to the public. 

Now. TI want to turn to something else. I will pass over most of my 
prepared statement to another thing. I might say a word about the 
good-will argument. 

As a matter of fact, I have been trying for nearly 50 vears to have 
somebody come down here and really give you some evidence of the 
destruction of good will by means of price cutting, and I haven't seen 
inh evidence, 

The Federal Trade Commission in its reports finds no evidence, and 
[ do not see any of those people here making claims about the de- 
struction of their good will and presenting evidence to that effect. 

Mr. Rocrrs. In other words, you feel that any time that a retailer 
sells a manufacturer’s item, regardless of what price the manufacturer 
thought- 

Mr. Waker. If it is a more meritorious product he sells that many 
more, and [ think the complaint is unfounded on that ground. 

Well, the other problem that I wanted to get to, and there are s 
s here, is a matter that is comparatively new to this ecom- 


y ng 
\ittee, T believe, because IT have read the record and have seen nothing 
‘bout it. If y Ty rarer getaag Fee Tea ae cat tr 
bout it. af you wi ear with me just a few minutes I will talk 
tbout the problem of enforcement of these contracts. 
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I say to you, very frankly, that out of our exper lence—and we kino 
a great deal about competition—these price fixing laws are truly 
unworkable. No practical means to compel their “enforcement are 
provided, and none are feasible. 

Just as prohibition did, they breed evasion, hypocrisy, fraud, and 
discrimination, 

Many retailers want these bills because they expect that the mat 
facturer will wink at violations by them and will go after the mor 
prominent stores who violate the price. 

Now, these are not mere speculations, they are backed by facts a1 
figures from our experience. 

You have heard about a so-called price war, but the comimitt 
should also know something about the discount houses and the co! 
war which preceded it. 

This cold war involved many types of price-fixed items, but whi: 
happened in the electrical appliance trade will serve as an example 

When supply caught up with demand at the end of World Wa 
IT, these discount houses, especially in the New York area, sold be hiss y 
fair-trade prices, and their business flourished. 

In December 1948 the discount house phenomenon and the ey: 
winking of price-fixing manufacturers was described and documente 
in four articles which 1 beg leave to submit for the record. 

Mr. Rocers. We will accept all of them. (The data follow the pre 
pared statement of Mr. Walker.) 

Mr. Wavker. Other articles appeared in the August and Se ptem! 
1949, issues of Consumer Reports. I would also like to submit that 

And those Consumer Reports showed that sales below the fixed 
prices were common and notorious in Baltimore, Boston, Chicago. 
Detroit, Los Angeles, Milwaukee, Philadelphia, Pittsburgh, Portland 
Salt Lake City, San Francisco, and Seattle. 

A country-wide tour of a representative of McCall’s magazine, as 
reported in the May 1950 issue of Consumers Reports showed that 
price cutting was regularly practiced by dealers in every one of thy 
122 cities and towns visited. 

Now, let me tell you about our experience with the General Electri 
Co., because that is typical. 

We adhered to the prices prescribed by General Electric up to th 
spring of 1950. By that time our regular volume in the sale of appli 
ances, excluding special promotions on price-free merchandise, had 
declined 45 to 50 percent from 1947, even though merchandise had 
been scarce in 1947 and was plentiful in 1949 and 1950, 

Other New York stores, small and large, honestly observing the 
fixed prices were simply priced out of the market by the discount 
houses and by other dealers who did not observe the fixed prices. 

For instance, we shopped in March 1950 and we found that of 
the ten concerns against whom General Electric had obtained injunc 
tions in 1948, every one of those ten was continuing to sell at the cut 
prices. 

Mr. McCutsocn. That is notwithstanding the fact that an injur 
tion had been in effect ? 

Mr. Wavker. That is right. 

Mr. McCciiocn. That was in New York? 

Mr. Waker. Yes, and there is more coming. 





STUDY OF MONOPOLY POWER 455 


After repeated complaints to the manufacturer, Macy’s in March, 
1950 reduced the price on two General Electric small electrical appli- 
ances to test the case. We invited suit, of course, and General Electric 
brought it. 

General Electric then got busy—and this is very interesting. 
Within 3 weeks they began about 50 law suits, obtaining an injune 
tion in nearly every case. But customers continued to buy from the 
discount houses at cut prices. 

Despite widespread publicity given to the General Electric in 
junction campaign, shoppings made by Macy in March, April and 
May 1950 revealed that of 436 retail stores carrying General Electric 
appliances shopped in Manhattan, 76 percent were selling General 
Electric appliances under the fixed price. Those shoppings were 
documented and the findings verified under oath in court proceed- 
Ings. 

i beg leave to submit here for the record the summary and analysis 
of Macy shoppings, an exhibit in the court proceeding. I will sub 
mit that for the record. 

(The summary appears following Mr. Walker’s prepared state- 
ment. ) 

Mr. McCui.ocu. Was that evidence submitted in the suit by Gen 
eral Electric against Macy’s? 

Mr. Warker. Yes. 

Mr. McCutiocn. What was the result or the decree in that suit / 

Mr. Wavxer. I am coming to that, sir. 

Mr. McCuttocn. Fine. 

Mr. Warker. Shoppings made by General Electric itself during 
the period from June 3 to September 5, 1950 showed that 48 percent 
of 189 retail stores shopped in Manhattan and 76 percent of 38 retail 
stores outside Manhattan cut prices—even during the period of this 
well-advertised litigation. 

By August 1, 1950 General Electric had about 100 injunctions. 

During August, 1950 Macy’s again shopped and found that out of 
374 retail stores so shopped in Manhattan, 70 percent were selling 
below the fixed prices. 

Well, the trial of the General Electric suit against Macy went on 
there with over 170 witnesses. It began on September 11 and contin- 
ued for about 9 weeks, and even during the period of the trial, GE’s 
own shopping showed that despite the issuance of 150 injunctions, the 
percentage of violations in Manhattan was 44 percent and 47 percent 
in other parts of New York. Shoppings made by us during the trial 
period of 77 of the largest dealers in electrical appliances in Manhattan 
showed that 81 percent were selling General Electric appliances below 
fixed prices. 

Most significant on enforcibility of such laws, 70 percent of 90 
stores previously enjoined by General Electric continued to violate 
after the injunction order. 

And the court said with respect to our action: 

The evidence shows it maintained— 

“it” being Macy’s— 

such prices scrupulously for a long period of time, even when the discount 
houses were cutting prices. What Macy did object to was the ineffective enforce 
ment which allowed the less conscientious discount houses to cut prices and 
thus put Macy at a competitive disadvantage. There is no doubt 
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said the court— 


that Macy suffered a real economic disadvantage and made the decision to 
force the issue by cutting prices in complete good faith. 


Now, let’s go on 

Mr. Rocrrs. Now, may I s 

Mr. Waker. Yes. 

Mr. Rocers. Are you finished with that part? 

Mr. Waxxer. One little page here and I want to conclude this case, 
I have not got the wind-up of the case. 

The trial judge, evidently impressed by General Electric’s injunc- 
tion campaign after the suit was started, granted an injunction against 
Macy, but conditioned the injunction upon General Electric’s contin- 
uation of its enforcement activities. Thereupon we appealed. Pend- 
ing the appeal, shoppings disclosed that from January to May 1951 
of 279 retail stores carrying GE appliances, 77 percent sold at cut 
prices. And by that time General Electrie had over 200 injunctions 
outstanding. 

Well, after the appeal record was filed and after argument, General 
Electric asked the court to discontinue the suit rather than to have the 
record reviewed on the merits. Over our objections and over our 
stated willingness to have the appeal decided without regard to the 
Schwegmann decision, which was handed down while the Macy appeal 
was pending, discontinuance was allowed. 

The injunction against Macy was vacated and the court directed 
payment of costs by General Electric. General Electric shortly there- 
after abandoned its so-called fair-trade system and consented to vacate 
practically all of the injunctions previously obtained. 

Now, these are facts, these facts are matters of court record. And I 
want to say very emphatically I do not present them with any intent 
or purpose of impugning the good faith of General Electric in their 
attempt to enforce their price, but simply to point out to you that if 
such a powerful well-financed and well-organized manufacturer of 
highest repute cannot by injunction and « ontempt process enforce such 
a svstem, no manufacturer can or will; also, that few retailers dis- 
criminated against as was Macy can be expected to spend the money 
required for shoppings, lawyers—and you are lawyers, many of you— 
and litigation expenses to protect themselves from such discrimination. 

The General Electric situation is by no means unique. The New 
York Supreme Court found that resale price maintenance had broken 
down in the camera and allied photographic fields. I give the cita- 
tions in my formal statement. Similar situations existed in the cigar, 
television receiver, typewriter, and other fields, 

More recent shoppings by Macy of 212 dealer outlets reputed to have 
signed price-fixing agreements with another electrical manufa turer 
since the Schwegmann case showed that over 70 percent of such dealers 
were selling at less than fixed prices. 

Mr. McCurrocn. Those were dealers who had alrea: 

Mr. Warker. Already sign ed a contract. 

Mr. McCeixyocn. Signed a bona fide agreement ? 

Mr. Wartker. A bona fide agreement, 70 percent of them are vio- 
lating. 

I submit that it must be clear from the facts as I have presented 
them to von—and they are matters of court record—that the natural 


} 
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laws of supply and demand of human nature to move and buy goods 
as the fluctuations and exigencies of trade require cannot be abrogate “ 
or confined by the rigid and artificial barriers of price-fixing. The 
natural American instinct for competition will assert itself. This will 
happen despite coercion or even the sanctions of injunction, fine, or 
jail sentence. 

My time isrunning out. Ihave just one more thing to sa 

I repeat here that if we are to have competition, then it sh ould not 
only be at the manufacturing level but at every level, and especially 
at the retail level. If we are not to have competition and are to have 
a planned economy, and planned not by the elected representatives of 
the people but by private trade groups, then we should not merely 
amend the Miller-Tydings Act but we should repeal the antitrust 
laws intheirentirety. The need of the times is not a further whittling 
wuway of the Sherman Act. The Mill r-Tydings Act and the amend 
ments proposed are at war with the basic concept of the antitrust laws. 

We believe the proposed amendments should be defeated 
Miller-Tydings Act repealed. 

I hope I have kept within your time limit, sir. 

Mr. Rogers. That is perfectly all right. 

Now, I understand that you have some exhibits that you were going 
to give us—charts? 

(The charts appear in the record following the court record on 
summaries and analyses of Macy’s shoppings. See pp. 503-509.) 

Mr. Wacker. Yes. 

Mr. Rogers. Fine. 

Mr. Wavker. I put the formal statement in the record, together with 
the exhibits and the court record in this case. 

Mr. Rocers. Now, you have some charts, I believe ¢ 

Mr. Waker. Yes. I did not have time to get at those. If the sub 
committee wants to look at them, very well. Briefly, they show that 
these laws, where you take a free-trade State and fair-trade State 
and take identical items, boost prices 12 to 16 percent or more. 

And then when you compare the changes in the number of retail 
firms in fair-trade States and free States, you don’t notice any signifi- 
cant difference. They still show the same general trend in number 
of firms in both free-trade States and in price-fixed States. 

Mr. Rocers. Have you got that broken down so you could put it in 
a little summary that we could also put in the record ¢ 

Mr. Warker. I probably could send a photostat of it, or maybe 
counsel could have them photostat " here. We will do it. 

Mr. Rocrers. Now, Mr. Walker, [ understand that under the OPS 
you have to break down all the vad you have in the store ¢ 

Mr. Waker. Yes. 

Mr. Rocers. And show your margins, and so forth? 

Mr. Waker. Yes. 

Mr. Rocers. Approximately how many items do you deal with? 

Mr. Warker. 400,000, not counting colors and sizes. But the break 
down for CPR-7, OPS, is a breakdown by costs on retail and not 
necessarily by items. 

Mr. Rocers. How large a thing would that be if you had all of thos¢ 
available? 

Mr. Wacker. May I ask, sir, will you repeat the quest 
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Mr. Rogers. I have reference to the filing that you have with the 
OPS as to the breakdowns. 

Mr. Watker. Although that is really not a matter here, I would be 
very glad to tell you there are several volumes of charts. 

Mr. Rogers. Yes. 

Mr. Waker. That is right. 

Mr. Rocers. Now, I take from your testimony that in your years of 
experience in merchandising it is virtually impossible whenever there 
is a surplus in the market, as you illustrate here by General Electric, 
to maintain a fair-traded item? 

Mr. Wacker. Yes. It may not have to be a surplus. 

Mr. Rocers. What is that ? 

Mr. Waker. Not necessarily a surplus all the time. 

Mr. Rocrers. That is what I was wad snd up to. 

You testified that there was after 1947, or sometime thereafter, a 
surplus of these electrical appliances, with the result that imme- 
diately 

Mr. Wacker. I do not think that surplus is in my formal state- 
ment—I do not think that surplus came until somewhat later. 

Mr. Rocers. Yes; but, at any rate, the minute that the surplus 
showed up on the market everybody proceeded, whether they signed 
the contract or not, to sell below the fair-trade price. 

Mr. Wacker. When there was a scarcity they were doing it, too, 

Mr. Rocers. Even when there was a scarcity ¢ 

Mr. Wacker. Yes. 

Mr. Rocers. What time was that? 

Mr. Waker. Well, that would be in 1948, and I think even some 
of the prior years. I have not got it before me. 

Mr. Rocers. Has GE now gone out of the fair-trade field altogether ? 

Mr. Waker. That is my understanding, sir. 

Mr. Rogers. And it does not attempt to have fair trade? 

Mr. Wacker. That is my understanding. 

Mr. Rogers. Do you have any difficulty in the purchase of your 
merchandise due to the fact that you may not sign these fair-trade 
agreements ? 

Mr. Warker. Oh, yes. 

Mr. Rogers. Will you explain to the subcommittee the difficulties 
that you run into? 

Mr. Warxer. Well. many manufacturers refuse to sell us if we 
won't sign a fair-trade contract. 

Mr. Rocers. Have you signed fair-trade contracts ? 

Mr. Wauxrr. We signed some; yes. 

Mr. Reerrs. Approximately how many did you sign? 

Mr. Warker. I do not know. I think maybe somewhere around a 
hundred, maybe more. I do not know exactly; but only for one reason: 
that we could not get the merchandise otherwise, and we have to 
have assortments for the public whether they are price-fixed merchan- 
dise or otherwise. 

There are lots of these things that are patented that you can’t make a 
private brand on, but we want to give the public the choice. 

Here is a price-fixed item [indicating], if you want it. Here is 
the other one. You have your choice. You have to have a full 
assortment when you run a big store. 
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Mr. Rogers. I believe you testified that you have signed approxi- 
mately a hundred of these fair-trade agreements at the } present time ¢ 

Mr. Wauxer. That is right. 

Mr. Rogers. Did you ever make a survey to ascertain what the extent 
of mark-up was on these items that you fair-traded and sold to the 
public ? 

Mr. Waker. I will tell you a funny thing about that. I was talk- 
ing to one of the merchants just the other day. He said: 

You know, we are having the worst time with our affiliated stores. You know 
they won't stock a lot of our private brands. They don’t want to. We give them 
considerable autonomy. They say they can make a better mark-up on nationally 
branded price-fixed stuff than they can on ours. 

Mr. Rogers. They say they can make a better mark-up / 

Mr. Waker. Yes. 

Mr. Rogers. Now, has it been your policy whenever you do sign 
the contracts to proceed to sell the merchandise at the contract price 4 

Mr. Wauxer. We obey our contracts. My goodness. 

Mr. Rogers. What is that ? 

Mr. Wacker. If we sign a contract to do something, we carry out the 
contract. 

Mr. Rogers. Yes; well, now, there are some items that you purchase 
without having to sign a contract that are fair-traded; do you not ¢ 

Mr. Wacker. Well, those that are not under contract were released 
by the Schwegmann decision if they are involved in interstate com 
merce. 

Mr. Rogers. Well, prior to that time. 

Mr. Wacker. Prior to the Schwegmann decision ¢ 

Mr. Rogers. Yes. 

Mr. Waker. Generally, we were obeying the prices. 

Mr. Rocers. As an example, suppose some manufacturer has fair- 
traded his items, and you did not sign up with him, were you able to 
go to a jobber or wholesaler and get those items under the fair-trade 
pr ive? 

Mr. Wavker. Well, they come to us. We do not have to go out and 
look for them very hard. They come to us. 

Mr. Rogers. That is, you are able to get the goods ? 

Mr. WaLker. Yes, that is right ; some, not all. 

Mr. Rocers. Those that you were able to get, were you able to get 
them in large enough quantities to attract the people into the store for 
the purchase of them ? 

Mr. Wacker. Well, we don’t do our business that way. You won’t 
find a single Macy’s ad that features a price-maintained item or any 
other item except a close-out or a clearance at cost or below. We do 
not believe in that kind of business. We spend our money to promote 
merchandise that will make us a profit. We do not make any profit 
from promoting something that is sold at cost or below. We just don’t 
do that. Weare not that type of store. 

Mr. Rogers. Do I understand you, then, that you do not sell any 
items below cost so far as you are concerned ¢ 

ir. WaLker. Except to meet competition in good faith: that is all. 

Mr. Roerrs. Of course, that is a broad field—to meet competition in 
cood faith. 

Mr. Waker. That is the law, I believe. 
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Mr. Rocers. Yes; but that would necessarily mean, then, that in 
turn you would some times sell below cost if necessary to meet com- 
petition 

Mr. Waker. To meet competition, but that is an insignificant part 
of our business. 

You know, altogether in the city of New York in the lines that we 
handle, we do not do more than about 5 percent of the total business 
that is done in department-store types of merchandise; and that is 
excluding foods and a lot of other things. 

We just opened a meat store the other day, and we have a very good 
fancy grocery department. If I added those figures in the compar Ison, 
we would probably be, maybe, less than 1 percent of the retail business 
of New York. 

Mr. Rogers. Yes. 

Mr. Wacker. That is the kind of monopoly we are, see ? 

Mr. Rocrrs. In other words, you say you do less than 5 percent of 
the retail merchandising in your store ? 

Mr. Warxer. Inthe de ‘partment-store type of lines. 

Mr. Rocirs. If you excluded, as you say—you recently put in a 
high-class grocery store ? 

Mr. Waker. We have one now. 

Mr. Rogers. Yes; and then if you took the over-all sales as it deals 
with groceries, you would only do about 1 percent of the business ? 

Mr. Wavker. That is right. 

Mr. Rogers. Now, as to those items that you are sometimes com 
pe Hed to sell below cost in order to meet competition, how do you re 
gain that loss that you may suffer as a result ? 

Mr. Wanker. Well, I know what you are driving at. I had that 
question put to me so many times. We make it out of our volume on 
regular merchandise. 

Mr. Rogers. On regular merchandise ? 

Mr. WaLker. .\t competitive prices ; yes. 

Mr. Rocrrs. ‘The regular merchandise may be higher or it may be 
lower ? 

Mr. Warker. Whatever competition makes it. We are competitive. 
Competitors determine our prices. 

Mr. Rocrers. Now, there has been much testimony before this com 
mittee that where you take and sell those items, as you say, in order 
to meet competition, when that induces the customer to come into the 
store, and once he gets in there he purchases some of these items that 
you have to sell to make up that loss, 

Mr. Warxer. We do not have to seek business that way, sir. You 
won't find any of our ads featuring the XYZ product at cost or below 
for the purpose of dragging people in. 

We have 150,000 people a a: ay come into our store on a typical day, 
and 300,000 on a big day. You could not do business for 94 years 
in a highly competitive area like that by any kind of deception of 
that sort. It is impossible. 

Mr. Rocers. Do you mean by that, as an example, when you lowered 
the two items on the General Electric that you had fair traded you 
did not advertise that this particular item would be at a certain price 

Mr. Waker. No; they were not advertised. This was just for 
test purposes. General Electric shopped us all the time, too. 
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Mr. Rogers. You did not advertise that at all? 

Mr. Waker. No. 

Mr. Rogers. Have you at any time taken any of the fair-traded 
items and advertised them below the set price of retail set by the 
manufacturers ? 

Mr. Wacker. Yes. There was one ad of about 5,000 items that 
came right after the Schwegmann decision, where we were not con- 
tracting parties, and where we were free to apply our policy of giving 
the cash customer a break. 

Mr. Rocers. Well, now, after you had applied that policy, did you 
ever make a study to ascertain how much of the fair-traded merchan- 
dise you then sold as compared with your competitors ¢ 

Mr. Warxer. No; we do not keep our books that way, and I do 
not think there are statistics to answer that question. 

Mr. Roerrs. If some of the manufacturers should come forward 
with information to the effect that you sold over 50 percent of their 
fair-traded items during that period of time sold in the entire area, 
would that be news to you? 

Mr. Warxer. Well, I think I would be greatly surprised if we 
sold anything like that. I doubt very much if that is the case. I 
cannot answer you because I do not know the facts. 

Mr. Rogers. If those were facts, then it would be news to you ? 

Mr. Wavxer. That is right. 

Mr. Rogers. As far as that is concerned ? 

Mr. Wavxer. That is right. 

Mr. Rogers. Now, how many items do you sell in your store that 
are purchased from a manufacturer who does not sell to any other 
retail outlet other than Macy’s. 

Mr. Warxer. I don’t recall a case. I am not a merchant. I can- 
not think of any on the spur of the moment. 

It is possible you might have on introduction of a style, something 
like that, that you might have an exclusive for a couple of weeks or 
something like that. 

Mr. Rocers. Well, Macy’s has, I understand, certain goods to sell 
under Macy’s brand. You would not go to the market to buy them, 
but rather vou may make a contract with the manufacturer to supply 
you this certain item that has Macy’s brand on it ? 

Mr. Wanker. Oh, we have private brands; yes, sir. 

Mr. Roerrs. Yes, private brands. 

Now, you get those from manufacturers, and the question I was 
asking—were there any manufacturers who made only private brands 
for Macy’s exelusively and do not sell to the trade otherwise ? 

Mr. Wanker. I do not know of any, sir. Those that are in the 
private brand business usually sell all around. 

You see, that varies. If a manufacturer’s capacity is all used in 
producing his own trade-marked line, then he is not in the private 
brand business. If he cannot keep his own capacity fully employed 
on his own brand, he goes out to get private brand business. beenuse 
that gives him more volume and reduces his costs and helps him 
alone. , 

And there are some firms that I think confine themselves fairly well 
to private brand business, but I wouldn't know those offhand. There 
are also other cases where the same item comes out of the same vat 
inder private brand label and under a national brand label. 
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But now, for instance—I won't take a lot of time here. 

Mr. Rogers. May I ask you—— 

Mr. Warker. Here is [indicating] bicarbonate of soda put up by 
a very fine manufacturer, excellent. It has no USP name on it. This 
costs us 27 cents, and the law requires us to sell it at 45 cents. And 
here is our USP bicarbonate of soda [indicating], the same weight. 
It costs us 13 cents. 

Mr. Rogers. it costs you 13 and you can sell it for whatever you 
want ? 

Mr. Waker. Yes. 

Mr. McCuttocu. What does it sell for ¢ 

Mr. Waker. This one happened on this day to be selling, I think, 
at 14 cents. 

I want to get back to the essential point here that-you have got 
price-fixing laws that guarantee margins, that destroy competition, 
that cannot be enforced equitably or any other way, and which are a 
burden upon the consumer. I think also when you consider this 
thing very objectively, you will agree that they do not serve the pur 
poses they were alleged to be designed to serve. 

Mr. McCuntocu. Mr. Walker, | would like to go back to just one 
item. 

Mr. Wacker. Yes. 

Mr. McCuivocn. Since we have talked about these two cans of 
baking soda that vou have there. 

Mr. Warker. Yes. 

Mr. McCuizocn. Did I understand you to say that your own 
private brand cost you 13 cents? 

Mr. Wacker. That is right. 

Mr. McCuuiocn. And you sold it at 14 cents ¢ 

Mr. Waker. Yes. 

Mr. McCuiiocn. What is the merchandising theory behind th 
kind of practice? 

Mr. Warker. Well, we were probably on competition on that day 

Mr. McCu..Locn. What would be the average selling price of you 
private brand in that particular item, using a period of a year, not « 
specific case ? 

Mr. Warker. I cannot tell you offhand on that. 

Let me say this to you: That if these were introduced for the first 
time—obviously, they are not—but if they were, we would have to price 
this [indicating] one at least 15 to 20 percent less than the national 
brand in order to get anybody to buy it, great as we are in our area: 
15 to20 percent less. Because some of these brands have great prestige 

After you have introduced your brand, this private brand will gra: 
ually compete with this {indie ating | name brand of the same ite: 

sut you always have to be keyed to your leading price-fixed brand. [1 
you get too far away from it you will be in trouble. 

Mr. Rocers. In that connection, I understand Macy's do adveit! 
extensively, from testimony of yourself and others. Now, you hay 
testitied you had over 400,000 items in the store / 

Mr. Warxker. That is right. 

Mr. Recers. And I understand there is approximately 10,000 fai 
traded items that you may sell out of your store. Is that not abo 
right, or have you any information ¢ 
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Mr. Wacker. I do not know as I have a count of the number of items. 
Sometime ago, prior to the Schwegmann decision, as I recall, we ran 
around 12 percent on volume on fair-traded items. 

Mr. Rocrers. Now your volume would run around 12 percent ? 

Mr. Waker. Yes. 

Mr. Rocers. In your advertisements and advertising what percent 
of that 12 percent of the fair-traded items did you direct the public’s 
attention to that you were able to sell at a certain price as compared 
with the other 400,000 items in the store ¢ 

Mr. Waker. I do not believe 1 can answer that question offhand. 
I do nto think we have compiled any figures on that. 

Mr. Rogers. Well, the reason I ask the question is that there have 
been charges made that the large retail outlets like yourself would 
take a name product, as you have testified, where it is only about 10 or 
12 percent of your business—and when you get ready to advertise you 
would be more likely to advertise the national brands at a reduced price 
so that the customer would come to your place to get that nationally 
advertised brand. 

Mr. Waker. I just said for the record, sir, that we do not do busi- 
ness that way. We did on 5,000 items—we announced them after the 
Schwegmann decision. 

Mr. seems, Some of your competitors accuse you of that. 


Mr. Wacker. That doesn’t make it true. 

Mr. Rogers. Then the only way we know to ascertain the truth 
probably is to get at the facts, and one of the facts 1 wanted to ascertain 
was your manner and method of advertising; whether or not when you 
did advertise you devote more space to the nationally advertised 


brands at a lower price than you did to the other 400,000 items. 

Mr. Waker. No, no: definitely not. We much prefer to promote 
our own merchandise. 

Mr. Rogers. Well, did you ever make a survey of your ads to ascer 
tain the truth or falsity of that charge ¢ 

Mr. Waker. Well, we have restrictions on the amount of space 
that we can devote to those things. I have not the figures in front of 
me but I read the ads every day. 

Mr. Rogers. Do you not think it might dispel that argument if you 
did prepare and give that breakdown to the public so that they could 
ho longer accuse Vou of that pract ice ¢ 

Mr. Wacker. We just don’t do that sort of thing, as I tried to m 
plain, except for this one shot. 

Mr. Roerrs. Of course, you and 1 recognize that Macy's or nobody 
else is going to stay in the retail business without making profits. 

Mr. Warker. That is right, exactly. 

Mr. Rogers. And you specificaliy deny that under no circumstances 
does Macy's asa policy set out to take a nationally advertised brand 
that has a fair-trade price, reduce it down, in turn, to entice the 
customer in, with the hope that after he is enticed in he may buy 
another product at a regular price. If you only had the loss leaders, 
us we refer to then on sale, and you did not make it up from the other 
articles, then you would be losing business, would you not, and SOO? 
go out of business ¢ 

Mr. Waker. You see, we just don’t do that. 

Mr. Goupstrix. Mr. Walker, you talked earlier of the difficulty of 
policing fair trade as evidenced by your discussion of the (reneral 
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Electric case. Do you know if it is common practice in some States, 
including New York, for various groups of retailers to get together 
to set up committees for the purpose of policing fair-trade prices? 

Mr. Warxer. Well, I think the record before this committee, the 
testimony of Mr. Morison, Assistant Attorney General, and of the 
Federal Trade Commission shows that. Dr. Blair of the Federal 
Trade Commission said that, the report of the Commission, December 
13, 1945, was crowded with evidence of that kind of coercion and 
pressure, 

Mr. Goupsve1n. Do you happen to know if the State of New York 
has what is known as a State fair trade committee ? 

Mr. Watker. Yes, we have a State fair-trade committee. 

Mr. Goupsrern. And is it the main purpose of that committee to 
encourage retailers to get together and police other people’s prices? 

Mr. Warxer. I think perhaps the Attorney General’s office can 
answer that question. I have a hazy recollection there was an action 
taken against thiat particular organization. 

Mr. Goipsrern. In any event, would it be fair to infer from your 
discussion of the General Electric case that in order for fair trade to 
work on a full-time basis and keep everyone in line that the policing 
job is one that is bigger than the manufacturer, bigger than any group 
of retailers ? 

Mr. Waker. That is right. 

Mr. Goupsrern. And that economic ills can arise from the difficulty 
of policing? j 

Mr. Wacker. Thatisright. You never can tell. 

For instance, take a prescription department. I don’t think it is 
done, but if any druggist wanted to cut the price on a price-fixed com- 
ponent in a prescription, how would anyone ever know it? You just 
couldn’t know it. 

Mr. Goupstein. Along that line, were discount houses a relatively 
new phenomena that came up after fair trade or something that al- 
ways existed prior to fair trade ¢ 

Mr. Waker. They existed prior to fair trade, but they really began 
to flourish when there was that ironclad ceiling that shut out all other 
competition and they cut prices against it. 

Mr. Goupstern. Do you have any idea as to whether or not the dis- 
count house affects a store of Macy’s character more than a store of 
so-called independent retailer type? 

Mr. Warker. Well, I think it is both. In the appliance business 
these discount houses have a great many lines of appliances, and it 
is against the small dealer as well who honestly obeys his contract and 
does not violate it. It hits both. 

Mr. Gotpstrry. Do you have any idea where discount houses get 
their merchandise? Do they get it from the same place you do? 

Mr. Waker. I think the record in this case I will leave you will 
make it very clear where, in one particular instance, they got the mer 
chandise—where they got it from jobbers, subjobhers, and so on. 

Mr. Goupstein. But the manufacturers do often supply the discount 
houses direct / 

Mr. Wavxer. I think the record will show that in particular cases. 

Mr. Goupstern. On the last page of your statement, in the next to 
last paragraph, you refer to a prominent trade association official who 





STUDY OF MONOPOLY POWER 465 


claims that the hearing and the legislation “is in the bag.” I wonder 
if you would be kind enough to clarify for the record that statement 
and tell us who had indicated that the legislation is in the bag? 

Mr. Wacker. I wonder, counsel, if that is really a proper question 
for me to answer. 

Mr. Gotpstein. Well, sir, it came out in your statement. 

Mr. Wacker. Yes. [ said he was an official of a prominent price- 
fixing group, and I said he called me up on February 14 while these 
hearings were in progress and said: 

“Look, you want to play ball with me. A price-fixing bill is in the 
bag, and that Keogh bill is no good. You are going to be in bad 
shape because discount houses are going to operate from Vermont and 
from Texas and from Missouri, and you ought to play ball with me.” 

Mr. Gotpstrein. You say he said the Keogh bill was no good or was 
good ¢ 

Mr. Warker. Yes, the Keogh bill was no good. That is what he 
sald. 

Mr. Goupstrern. The inference being, maybe, the McGuire bill was 
better ¢ 

Mr. Warxer. No, I don’t think he liked that any better. 

Mr. Rogers. Do I understand that you feel the nature of the con- 
versation was such that it is more or less confidential ? 

Mr. Waker. I don’t think it is so confidential, I think it is bad 
taste. 

Mr. Rogers. You feel, for better taste, so to speak, it need not be 
told ? 

Mr. Wavker. That is right. 

Mr. Rogers. Getting back to this question of competition among the 
retailers—I understand from your explanation, that it necessarily 
follows that goods may have to be sold below cost to meet competition, 
and in turn, whatever loss there is has to be made up by other items ¢ 
Isthat so? 

Mr. Wacker. It does not mean you overcharge on the other items 
just because you happen—if a manufacturer of a line of automobiles 
has one model he does not make any money on, that does not mean 
he overcharges on the other model. 

Mr. Rocrrs. Well, your determination on charging arises from your 
determination of what you will meet in the competitive retail market, 
loes it not 

Mr. Wanker. That is what the market is. 

Mr. Rocers. That is what it is. 

Mr. Waker. That is how you judge the price. 

Mr. Rocers. If, as an example, a manufacturer should say to you, 

“Here is an item that cost you, we will sell to you for $3, and we 
suggest that you sell it for $5,” and if you should then look the com- 
petitive field over and de ‘termine, well, instead of getting five, you can 

get five-eighty or ninety for it——- 

Mr. Waker. Believe me, if he suggested $5, that would be about the 
highest price. 

Mr. Kocers. Well, the reason I ask, I have here before me where a 
manufacturer claims that he suggested that price to you of $3 on an 
item, and then he went into your store, and instead of selling it at the 

uggested resale price, he actu: lly bought it for $5.98. 


95481—52—ser. 12——31 
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Mr. Wacker. I have not all the facts in that case, but as far as | 
know, in general, manufacturers have often in times past suggest: 
the prices, but those suggested prices are prices adapted to full serv, 
stores and not the type of prices you find in the metropolitan area 

Mr. Rogers. What, may I ask, do you mean, “full-service stores / 
Are you not a full-service store / 

Mr. Waker. No, we offer no open credit facilities. 

Mr. Rogers. Well, aside from that, I take it from that you did) 
necessarily follow the suggested price / 

Mr. Wacker. That is right. 

Mr. Rocers. That a manufacturer may have suggested. 

Mr. Waker. That is right. 

Mr. Rocers. But if he does make the suggested price and you look 
around and see that you can get a higher price within a —* 
field, you do not hesitate to charge that price / 

Mr. Waker. Well, that would depend on competition. We ar 
business people, and the consumer’s attitude to it would determine. 
I suppose there might have been some cases where we charged mor 
than a manufacturer suggested. 

Mr. Rocers. That is the point I am getting at. 

Mr. Warker. But, you see, our whole theory of merchandising js 
built on the theory of maximizing your margins by selling larg 
quantities at smaller margins. I would much rather sell a thousand 
items at a very small margin than to sell 50 with a high margin. 

Mr. Rogers. Well, as far as that is concerned, if you have a large 
area like New York, and you have, say, 10 competitive merchan‘s 
engaged in practice in the same field, and if they go into the sa: 
setup trying to have volume business the same as you, then unle-: 
there is that volume of business for ev ‘eryone someone is bound to lo-~ 
money on that set-up ? 

Mr. Warxer. Not necessarily. It may be spread on other items 
That is no different than any other product. In manufacturing, 1) 
the absence of monopoly or monopolistic practices, you price jo 
product competitively and try to get what you can. 

Mr. Rogers. Any questions? 

Mr. McCuttocn. No. 

Mr. Rocers. Mr. Goldstein. 

Mr. Gotpste1xn. You were talking about consumer resistance setting 
prices. I wanted to ask you, first of all, do you consider Macy’s a 
efficient operation ? 

Mr. Rocers. He had better answer that “Yes.” 

| Laughter. | 

Mr. Warxrr. I hope we are, sir. 

Mr. Goupstrr. Is it fair to say that you take the position th 
within limits the customer sets the prices? 

Mr. Wacker. That is right. 

Mr. Gotpstein. I would like to ask for your comment on the folle 
ing. I have before me a magazine entitled “Tomorrow,” dated Jul 
1951, published by Yahr-Lange, Inc. They are a wholesale dru 
distributor in the Middle West. The caption reads, “Are you 
auctioneer or an efficient merchant ¢” 

And the definition of an efficient merchant is: “If you are a 
efficient merchant, you like a regular stream of constant, reliable cu 
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tomers who patronize you because they like the service and the mer- 
chandise you give them. They stick by you in fair weather or foul, 
because they like the way you do business.” 

Then it goes on to describe an auctioneer, and the first qualification 
for an auctioneer is, “He is against fair-trade minimum-price laws.” 
And another qualification is that, “his customers set the price.” 

Do you believe that it is the efficient merchant who does not have 
the customer set the price, or the one who is against fair-trade laws 
who is efficient and allows the customers to set the price é 

Mr. Wacker. I think the man that wrote that must have had a bad 
week end in Atlantic City. The customer really sets the price. If you 
get too much resistance, you can’t sell the quantities. You have your 
competition besides. 

Mr. Goupsrern. Will the customer set the price under fair-irade 
as well? 

Mr. Waker. I do not think so. That is set at levels that will 
satisfy the high cost, and not necessarily inefficient, retailers. 

In other words, if all of these people here on the bench and around 
here |[indicating| were retailers, and we got together and said we 
wanted to get 50 cents for that item, why you know it would be 
against the law and we would all go to jail if we did it. But if some 
manufacturer comes along and finds out that 50 cents is a nice price 
for that and gets out a contract and advertises it, and prints ads in the 
drug magazines and tells what a wonderful profit it is—cost 24 and a 
fixed price of 50—you have the same results. 

Mr. Gotpste1x. Do you find it ever works the other way—that a 
manufacturer of a key item—I assume even with 400,000 items there 
are certain items you must keep in stock in order to satisfy demand. 
If a manufacturer of a key item set the price so low that the margin to 
the retailer was not sufficient, would there be anything that the retailer 
could do about it ? 

Mr. Waker. Well, if he was catering to a highly organized trade 
like the drug trade, he would probably have a fair-trade committee 
waiting on him the next day. 

I think, though, counsel, that you have a point. The retailer is be 
tween the upper and the nether millstones, and when the control is in 
the hands of the manufacturer, the manufacturer can squeeze that 
margin. In fact, if you go through the records of the drug trade you 
will find instances where they yelled quite loudly about the fact that 
the margins are not adequate. 

And somehow or other, at various times—although I couldn't prove 
it—manufacturers who couldn’t make a satisfactory price may be find- 
ing that his product doesn’t sell. 

Mr. Goipsrern. As a matter of practice on this margin problem, is 
it true that it is not enough to say that the retailer will not carry the 
item? For instance, do you think you could continue your drug de- 

. ‘ e bs ~ t=) 
partment without Gillette Blue Blades? 

Mr. Warxer. Nobody could continue a drug department without 
carrying the items that are price-fixed. It is just impossible to do 
il. 

Mr. Gotpstery. I would like to offer this excerpt from the publi- 
cation, Tomorrow, for the record. 
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(The document referred to follows :) 


ARE YOU AN AUCTIONEER OR AN EFFICIENT MERCHANT? 
(An educational message from Yahr-Lange, Inc.) 


An efficient merchant.—lf you're an efficient merchant, you like a regular 
stream of constant, reliable customers who patronize you because they like the 
service and the merchandise you give them, They stick by you in fair weather 
or foul, because they like the way you do business. 

That's the kind of customer you want, and it’s up to you to cultivate him. It 
is your dependable and friendly service that does the trick every time, and it’s 
worth any effort you put forth to keep it so. 

Whether you feel up or down, if the day is cloudy or sunny, you'll find your 
customers will stick by you in fair weather or foul if you go right on giving them 
the kind of courteous service they deserve. 

An auctioneer.—He is against “fair trade’? minimum-price laws. He sells on 
theory of “something for nothing.” His customers seldom trust him. He’s here 
today gone tomorrow. He only lives where there is “distress”. His customers 
set the prices. He cares not for selling an article for profit; he just sells. He 
lives by his wits. His usual identification is a red flag. 

Decide what you want to be—an eflicient retail pharmacist or a cut-rate auc- 
tioneer pharmacist. 

Mr. Rogers. Thank you, Mr. Walker. We are glad to have had 
you here, sir. 

Mr. Waker. Thank you, sir. 

(The prepared statement submitted by Mr. Walker, together with 
articles, case record, and charts, follows :) 


STATEMENT oF Q. Forrest WaALKer, Economist, R. H. Macy & Co., INc., New 
YorK Crry 


Mr. Chairman and members of the committee, my name is Q. Forrest Walker. 
Since 1924, I have been the economist for R. H. Macy & Co., Ine., New York, 
N. Y. I have devoted a great deal of study to the subject before this committee. 
I appear here today in response to your invitation to Macy's, for which we are 
very grateful, to state once again our traditional and nationally known opposi- 
tion to private price fixing. I am here once again to state Macy’s $4-year-old 
position in support of the consumer’s right to buy what he wants to buy, where 
he wants to buy, and at free competitive prices. 

Let me, at the outset, Summarize our position: 

First: Vrivate price-fixing invariably and inveitably works against con- 
sumers. Public policy requires the protection of millions of consumers, not the 
self-interest of a handful of manufacturers and retailers. 

Second: Congress should not apply to interstate commerce the systems of 
private price-fixing now permitted under the falsely labeled “fair trade” laws 
of 45 States. Giving legal sanction to private price-fixing merely spreads an 
economic umbrella over a favored few while the many stand out in the down- 
pour of higher prices. 

Third: Under the protection of these laws, before the Schwegmann®* ease, 
more and more manufacturers were climbing aboard the price-fixing band 
wagon. The effect of this trend was to hog-tie competition at the retailing 
level. Public policy demands an end to this unhealthy trend and a return to 
the healthy principle of a competition that sets prices according to consumer 
demand, and not by fiat of manufacturers, 

Fourth: No matter how it may be camouflaged, private price-fixing never 
benefits consumers by lower prices. On the contrary, price-fixing always results 
in price-raising. 

Fifth: Congress has wisely recognized the need for competition among 
producers. Congress should similarly recognize the need for competition in 
distribution. 

Sixth: Arguments that price-fixing is necessary to protect small-business men 
are not substantiated by the facts. 


1 Schweamann Pros. vy. Calvert Distillers Corp. (341 U. S. 384 (1951) ; rehearing denied, 
341 U.S. 956 (1951)). 
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Seventh: Experience demonstrates conclusively that “fair trade” laws are not 
fair. They don’t work in the manner claimed any more than prohibition did. 
They are unenforceable, if only by reason of the American consumer’s insistence 
on his right to buy at the lowest price he can find. 

Eighth: “Fair-trade” laws seriously inhibit all retailers and distributors who, 
like Macy’s, make it a cardinal point of business policy to endeavor to offer more 
and better goods at lower prices to more people all the time. 

Ninth: Congress should not surrender, even if it can, its constitutional power 
to regulate commerce among the States by delegating that power to the legis- 
latures of the several States. 

It is ironical, indeed, that in these United States any merchant should have to 
come here to plead for the right to compete for business. We have told our 
friends across the seas that the basic reason for our great industrial might is 
our freedom to show vigor and enterprise in a free and competitive market. We 
have condemned foreign cartels and the vicious price and other restrictions they 
place upon the production and distribution of goods. Yet, three of the bills 
hefore this committee propose to legalize the far-flung system for throttling 
distributive competition. Only one—that calling for repeal of the Miller-Tydings 
amendment to the Sherman antitrust law “—will restore free enterprise in 
distribution. 

Consumers are in no mood for higher prices, artificially maintained by private 
persons for their own advantage. They know they fare better when these arti- 
ficial restraints are removed. Moreover, they know now as they have never 
known before that price-fixing is price-raising, and that fair-trade laws are the 
opposite of what they pretend to be. If they could vote on the three bills before 
this committee to strengthen price fixing, they would, in our opinion, vote a 
resounding “No” and they would give an almost unanimous “Yes” to the bill to 
abolish it. 

THE REAL ISSUE UNDERLYING THESE BILLS 


The issue here is whether the constitutional power of Congress over interstate 
commerce shall, or shall not, be surrendered to the legislatures of the various 
States, thus giving legal sanction to a system of unreculated and arbitrary 
private price-fixing. 

The plea for such immunity from the antitrust laws does not come from the 
general public. It is promoted by a well-heeled, highly organized, militant and 
extremely vocal minority of retailers, aided and abetted by a handful of self- 
interested manufacturers. The goal they seek is condemned almost universally 
by private and public authorities of unquestioned competence and integrity. 

Despite the calculated confusion injected into this whole situation by the advo- 
cates of price-fixing, the choice now facing Congress is clear. You are asked 
either to deny or to affirm the American belief that this economy can remain 
healthy and progressive only in a climate of competition. The issue is as simple 
as that. 

About half of what American consumers pay for what they need represents 
manufacturing cost. The other half represents the cost of distribution. We 
hear a great deal about how our country has developed the most abundant econ- 
omy in the world through mass production techniques. We cannot afford to 
forget for one minute, however, that this strength has come also through evolu- 
tion of the world’s finest distribution methods, Mass production depends upon 
mass sales. Getting more and more things to more and more people depends 
not only on how many things we can make, but whether people can buy them 
at prices they can afford. 

The growth and prosperity of the American economy has been based on the 
belief that better quality at lower prices requires creative vigor and ingenuity 
all along the line. Laws which protect artificially high prices are obviously 
against the interests of consumers. As we see it, they are also against the 
ultimate interests of manufacturers and retailers, becanse they inevitably end 
up bv restricting sales—the large volume that makes low costs and low prices 
possible. 

The simple truth is that no group fights for price-fixing privileges except to 
make prices higher than they would be under free and open competition. The 
power to destroy price competition is just as vicious in distribution as it is 
in production. We cannot condemn price-fixing in production and sanctify it 
in the field of distribution. 


2? [August 17, 1937] 50 Stat. 673, 693, ch. 690; 15 U.S. C., sec. 1. 
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We at Macy’s have a deep business interest in the full and complete restora- 
tion of price competition among distributors. It is the basic principle on which 
our business rests. Throughout the 94 years of our operation, we have tried 
ulways to give our customers a quid pro quo for cash payment. When manu 
facturers fix our resale prices, our hands are tied. 

An ever-growing number of the articles we must stock and offer for sale fall 
in the price-fixed class. In the short run, of course, we Can make more money 
out of tie subsidy extracted from the customer who is compelled to pay fixed 
prices and we can further expand our business in our own private brands; but 
in the long run, we face progressive curtailment of our elemental right to seek 
more business by offering our customers lower prices for cash payment. 

We prefer to sell large quantities of merchandise at low prices rather than 
small quantities at higher prices; that is the great principle underlying low 
cost distribution. 

We believe that the manufacturer's judgment of the most productive and 
fairest retail price is a poor and dangerous substitute for retail prices deter 
mined by a free and open market. 

We do not believe that the distributive system of the country should be allowed 
to become a mere vending machine under the complete control of producers or 
coercive groups of distributors. 

We have always believed that what is best for the customer is best for Mey’s. 

I do not come here, however, merely to plead the cause of Macy's. The issues 
are vastly more important than the interest of any individual retailer or groups 
of retailers. It is the public interest which is involved. Action is urgently 
needed now to remove a glaring inconsistency in antitrust laws and to correct 
a grieVous error in public policy. That error (the Miller-Tydings amendment) 
was not the result of normal legislative process. The circumstances surrounding 
this rider to an appropriation bill are notorious. 


THE DOUBLE-TALK OF FAIR TRADE 


The very name fair trade is pure unadulterated deception. 

It has always been considered fair trade for one manufacturer to sell his 
products at a lower price than other manufacturers, if he can. We are now 
asked to subscribe to the notion that fair trade means exactly the opposite when 
applied to distribution. 

When the price-fixers originally pushed for what they called fair-trade laws 
in State legislatures, they claimed that the then existing low level of prices 
threatened them with bankruptcy. Now, with hand-picked data and so-called 
impartial surveys they attempt to convince Members of Congress that, after 
all, these laws do not raise prices, but are a great bulwark against inflation. 
Their patent medicine is advertised to reduce fever and raise the temperature. 
Their panacea cures both inflation and deflation. 

The voluminous and objective report of the Federal Trade Commission on 
Resale-Price Maintenance submitted to Congress December 13, 1945, presents 
considerable data on the price raising effects of the laws.’ The gist of the Com- 
mission’s study of this aspect of the question was that prices of the larger dis- 
tributors were increased substantially, and prices of smaller stores in noncom- 
petitive areas were reduced somewhat.‘ In the populous centers, it appears that 
great numbers of people had to pay more. 

In January 1949, Fortune magazine reported the results of its survey which 
has been summarized as follows :° 

“1. A comparison of 117 branded drug items showed that 35 cost about one- 
third less in Washington, D. C., which has no fair-trade law, than in Maryland, 
where resale-price maintenance is legal; 38 cost about one-quarter less, and 29 
cost one-seventh less. 

“2 Fifty-four fair-trade drug items cost an average of 16.2 percent more on 
the east bank of the Mississippi, where fair trade is legal, than on the St. Louis 
side, where it is not.” 

The St. Louis Star-Times in the issue of April 18, 1949, compared prices of 
50 identical drug items in free trade St. Louis and nearby Illinois. These items 


3 Report of the Federal Trade Commission on Resale Price Maintenance (submitted to 
Congress, December 13, 1945), pt. II, pp. 575-846. 

* Thid., Ivii. 

SOxenfeldt, Alfred R.: Industrial Pricing and Marketing Practices, pp. 462-427, 
Prentice-Hall, Inc., New York (1951). 
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averaged 11.4 percent higher in the nearby fair-trade area of Illinois than in 
St. Louis. 

Studies of the University of Michigan and a number of other investigators ° all 
support the general conclusions that in the mass centers of population, the fair- 
trade laws have raised prices substantially. 


THE LOSS-LEADERS SMOKE-SCREEN 


The smoke-screen behind which the price fixers sell this thing called fair trade 
is that so-called loss leaders are destroying the little merchant. Census statistics 
do not support this contention, nor can any support be found in the Dun & 

sradstreet reports on the causes of business failures in the retail trades. The 
sinall store is a hardy perennial; and the large stores have no monopoly on mer- 
chandising acumen. 

The members of this committee are doubtless fully aware that so-called loss 
leaders, however defined, are not peculiar to the retail trades. 

Few, if any, manufacturers producing a line of products can hope to make 
a profit, or even to recover full costs, on each item they produce, but they need 
these products to build up and complete their lines and to make traffic for them. 

When the practice of selling below cost is pursued with monopolistic intent or 
effect, there are existing legal remedies applicable alike to manufacturers and 
listributors—including the Robinson-Patman Act which provides that it is un- 
lawful to “sell, or contract to sell, goods at unreasonably low prices for the 
purpose of destroying competition or eliminating a competitor.” ? 

in Canada, the committee of experts who studied and recommended abandon- 
ment of resale price-fixing were convinced that it was not necessary as a means 
of combating whatever evils may arise out of the use of loss leaders.* 

The point of view of the parliamentary committee which later recommended 
prohibition of resale price-fixing is perhaps best expressed in the testimony of 
k. A. MeGregor, former Combines Commissioner, who said: 

“Even if the loss-leader practice were something that should be condemned 
in every instance, there can surely be no justification for drastic measures which 
would prevent all dealers from reducing the prices of their goods by even 
a fraction of a cent. 

“The penalty for such an offense, if offense it be, is a severe one. 

“It falls not upon the offending merchant but upon the whole community. 

“It is too heavy a penalty to impose upon the public because an odd dealer 
sells an odd article at an odd price. 

“It is too costly a premium to pay for insurance against an occasional out- 
break.” * 

Substantially the same point of view was expressed by the British Board of 
Trade in its report entitled “A Statement on Kesale Vrice Maintenance, Being 
a Trade Tractice Which Prevents Shopkeepers From Reducing Certain Prices 
to the Public.” *° The report showed that the evil had choked distribution to 
such an extent that about 30 percent of all goods bought by consumers in Eng- 
land were price-fixed.” 

It is clear that the so-called loss-leader practice and its alleged evils have been 
greatly exaggerated for the sole purpose of providing a smoke screen behind 
which private price-fixing privileges have been sought and obtained. 

You gentlemen must recognize that the loss-leader problem is something very 
different and distinct from what these bills would accomplish. The one has to 
do with the sporadic excesses of competition and the other with the freezing of 
wholesale and retail margins on identifiable items. To confuse these issues is to 
fall into the trap contrived by the price-fixing pressure groups. 


®* Wolff, Reinhold, and Holthausen, Duncan: The control of retail prices under the fair- 
trade laws, Dun’s Review, July 1938; Lewis, C. W.: Economic Effects of Price Mainte- 
nance in Knoxville, Tenn., Journal of Marketing, vol. IV, No. 2, pp. 139-147; Grether, 
Ewald T.: Experience in California with fair-trade legislation restricting price cutting, 
California Law Review, vol. XXIV, No. 6, p. 662 (September 1936). 

°15 U.S. C. see. 13 (a). 

“Resale Price Maintenance, an interim report of the Committee to Study Combines 
Legislation, King’s Printer, Ottawa, Canada, October 1, 1951, pp. 21-22. 

* Joint Committee of the Senate and the House of Commons on Combines Legislation, 
Minutes of Proceedings and Evidence, November—December 1951, King’s Printer, Ottawa, 
Canada, 1951, pp. 400-401, 821-844. 

” Presented by the President of the Board of Trade to Parliament by Command of His 
Majesty, June 1951, Cmd. 8274. 

“ Ibid., p. 3. 
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The talk of threatened bankruptcy of the small dealer is a bugaboo. If any 
retailer goes into bankruptcy, it will not be because manufacturers have not beep 
allowed to fix his prices. It will more likely be the result of basic econon 
disturbances or the incompetence, inexperience, and inefficiency of the particular 
merchant. 

THE GOOD WILL ARGUMENT 


It is argued that the resale price-fixing privilege is needed to protect the owne 
of a brand name. It is claimed that if the product is sold to the ultimate co; 
Sumer at less than the price fixed by such owner, the product loses prestige, is 
sold in smaller quantities, and often completely driven from the market. The 
property right in the good will is said to be damaged or destroyed. 

It is a strange fact that after more than a generation of debate and numerous 
exhaustive official and private investigations, there is a notable lack of depend 
able evidence to support the allegation. In its 1931 Report on Resale Price 
Maintenance, the Federal Trade Commission states : 

“The Commission has been at some pains to discover instances of such price 
cutting which were sufficiently severe to result im a permanent and materia! 
reduction of the manufacturer's volume of business, but without discovering any 
instances in which it could be satisfactorily shown that decreased volume wus 
primarily due to dealer price-cutting.” » 

The situation has not changed. 

It ix known that many of the outstanding branded products have been freely 
and competitively priced over a Jong period of years not only without injury to 
the producers’ good will, but with actual accrual to it, because free pricing has 
made possible larger markets of satisfied users. 

By what right should a manufacturer merely because he puts a brand name 
on a loaf of bread, a pair of overalls, a piece of furniture, a tube of toothpaste, 
or any goods in common use, or even a luxury, be entitled to fix the price all the 
way down the line to the consumer? 

The good will trade-mark argument will not stand up. These fair-trade laws 
pervert the true function of a trade-mark. Unlike a patent or copyright, there 
is no monopoly privilege inherent in a trade-mark. Its proper and sole function 
is simply to identify the origin of goods. The United States Court of Appeals, 
in rejecting this good-will argument, stated: 

“The consequences of accepting the argument almost take one’s breath away 
It is perfectly true that a trade-mark is entitled to protectio n. Nor does it r 
quire any fair-trade act to give such protection * * 

“A patentee is given a monopoly by legal grant. But even a patentee, who can 
exclude everyone else from making his patented article, cannot control the pric 
at which others may sell his articles to consumers. The protection given to the 
owner of a trade-mark certainly should not be greater than that given to the 
holder of a legal monopoly, the patentee.” ™ 


WHY COMPULSORY UNIFORM PRICES, WHEN COSTS VARY? 


Price-fixing does not and cannot give recognition to the wide differences in 
operating costs in differing retail trades and among distributors in the same 
trade. <A wealth of evidence on this point has been presented in previous hear 
ings on this question. It is strongly emphasized in the findings of all publie and 
private authorities which have considered the economics of the fixed resale price 

It is, therefore, not necessary to expand this record with a mass of statistical 
data about variations in average operating ratios, ner a discussion on the ec 
nomics of fixed, variable, and joint costs, and the part they play in competitive 
price making. 

We do not compel manufacturers with differing costs to sell at the same price 
and no good reason has ever been advanced for a different public policy in the 
distribution of goods. 

Under resale price fixing, the judgment of the manufacturer, or the demands of 
highly organized trade groups, is substituted for the forces of retail competition 
Resale pric es are invariably fixed at the high levels deemed satisfactory to 
full-service higher-cost distributors. No manufacturer can possibly know what 
is the best resale price for each particular distributor. 


2% Federal Trade Commission, Report on Resale Price Maintenance (1931), pt. II, p. 4 
% Sunbeam Corp. v. Wentling (192 F. (2d) 7 (CA 3d, 1951) at pp. 8, 9). 
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When the limited-service distributor must sell the item at the same price as 
the full-service distributor, the consumer has no opportunity to save money by 
foregoing retail services which may not be wanted or needed. The groups clam- 
oring for legalized price fixing probably have avoided reporting to the members of 
this committee that something more than $350,000,000 of price-fixed, drug- 
store items are now sold by food stores. A guaranteed margin of about 30 percent 
is realized on such business as compared with a normal margin of about 14 per- 
cent on their food business. Moreover, while sales of these price-fixed drug 
items represent only about 2 percent of their huge sales, they account for about 
4 percent of their profits.“ You will not be surprised that retail drug stores want 
to have this unfair competition stopped. 

When price-fixing contracts are enforced, you must pay Fifth Avenue prices 
for what you buy even though you wait on yourself, push a go-cart throuch the 
crowded aisles, pay cash, and carry home the package from the latest stream- 
lined supermarket—uniless, that is, you happen to shop in the free States of 
Vermont, Texas, and Missouri, or the District of Columbia. If you shop outside 
these areas you are just out of luck. 


FIXED RESALE PRICES AND IMPROVED, LOWER-COST DISTRIBUTION 


Much has been said and written on the effect of the fixed resale price on 
distributive efficiency and the great obstacle it presents to lower-cost distribution. 
The recent British white paper summarizes the matter in this way: 

“Price competition is, in our view, an important factor in the growth of that 
efficiency and economy in the distributive trades to which our terms of reference 
draw specific attention. 

“We do not consider that we are competent as a committee to identify for 
each trade and product the most economical and efficient methods of distribution, 
nor have we tried to do so. We have already noted that the development of 
distribution methods is a dynamic process in which old barriers are constantly 
being removed and new techniques introduced. These dynamic tendencies are, 
we believe, still present in our economy and there is no reason to suppose that 
there is not still room for further improvement in the distributive system. 

“In our view, therefore, it is essential, if the efficiency of distribution as a 
whole is to be open to continuous improvement, that positive steps should be 
taken to create and maintain conditions in which newcomers are free to enter 
the field, enterprising traders to introduce new methods and the lower cost or 
more effi‘ient distributors (whoever they may be) given the opportunity to offer 
to the publie the advantages of reduced prices or improved methods.” * 

We believe that is sound public policy, clearly and precisely stated. Except for 
the Miller-Tydings aberration, it is our national publie policy. 


MONOPOLISTIC ASPECTS OF THE FATIR-TRADE LAWS 


When Congress passed the Miller-Tydings amendment, it said, in effect, that 
competition for the distribution half of the consumer's dollar could be destroyed 
lawfully by resale contracts, but that the antitrust laws still required competition 
for the production half of that dollar. 

Novel and strange constructions of the commerce clause have heen advocated 
in the past two decades. Nothing more strange has been proposed than the 
delegation of power by Congress to the States to determine whether monopolistic 
restraints upon the flow of interstate commerce shall or shall not be permitted at 
the discretion of private parties. Not being a lawyer, I do not presume to ex- 
press an opinion as to whether Congress can constitutionally surrender its power 
over interstate commerce to the State legislatures and thus permit them to permit 
private persons to price-fix, but I am sure that it would be most unwise and 
ought not to be done. 

The Miller-Tydings amendment and each of the so-called fair-trade laws con- 
tain express prohibitions of horizontal agreements between producers or be- 
tween wholesalers or between retailers as to sale or resale prices. The advo- 
eates of price-fixing widely proclaim that this prohibition provides full and com- 
plete protection to the consumer. The record is to the contrary. 


“Printers Inc., February 8, 1952, p. 27, Are Grocers Devoting More Space to Drugs? 
How Much? Why? 

* Report of the Committee on Resale Price Maintenance, Board of Trade, London, June 
1949, Cmd. 7696, p. 18. 
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The claim that only vertical systems are used is untenable. Experience shows 
that price-fixing systems almost invariably have as their concomitants coercion, 
espionage, boycotts, blacklists, and cutoffs. Price fixing inevitably, especially a 
to enforcement, spreads out horizontally. These systems cannot be operated or 
enforced without concerted action by manufacturers and wholesalers. They mak: 
tattletales of retailers and create ill will. 

Under the pressure of trade associations, a leading producer of an item will b« 
told that if he does not fix the resale price with a guaranteed selling marzgi: 
satisfactory to the trade, his product will be put under the counter and not 
offered unless the customer asks for it. Unded this pressure he surrenders 
because he wants the good will of the fair-trade committee of the trade and thy 
business of its members.” 

The Department of Justice has publicly stated that if it had the money and 
staff to investigate every resale price contract and to proceed with legal actior 
where the arrangement goes beyond the statutory authorization, “there would b: 
no resale price problem for there would be practically no resale price contracts.” 

If retailers engaged in Commerce were to meet and agree that they would se 
a particular identifiable article only at a particular fixed price, the agreemen! 
would be unlawtul under the Federal antitrust statutes and often under similar 
State laws. But if the same result is obtained by means of a single resale con 
tract binding nonsigners, which under these bills would bind all retailers in th: 
respective States, there would be no need for a conspiratorial meeting. 

If the nonsigner clause can be made legal, a single manufacturer need make no 
more than 45 resale contracts throughout the country and thus control the entir 
distribution machinery for his product in the 45 States. He could do this with 
cut investing a cent in distribution facilities or taking any of the risks of 
distribution. Yet, it is Claimed that this system, which will coercively bind a! 
retailers whether they sign or not, is permissive and voluntary. 


RESALE PRICE-FIXING SYSTEMS ARE NOT ENFORCEABLE 


Price-fixing laws are unworkable. No practical means to compel their en 
forcement are provided and none are feasible. Just as prohibition did, they 
breed evasion, hypocrisy, frand, and discrimination. Many retailers who want 
these bills expect that manufacturers will countenance violations on their purt 
but enforce against the more prominent stores. This is not mere speculation 
It is backed by the facts and figures of Macy’s experience. 

You have heard much of the so-called price war, but the committee should 
also know something about the discount houses and the cold war which precedes! 
it. This “cold war” involved many types of price-fixed items, but what hap 
pened in the electrical appliance trade will serve as an example. 

When supply caught up with demand at the end of World War II, these dis 
count houses, especially in the New York area, sold below fair-trade prices 
and their business flourished. In December 1948 the discount-house phenom 
enon and the eye-winking of price-fixing manufacturers was described and 
documented in four articles (which I ask leave to submit) entitled “Don't 
Discount the Discount Houses,” published in Retailing Daily, a leading trade 
paper in the household appliance field. Articles appearing in the August and 
September 1949 issues of Consumer Reports (also submitted) demonstrated that 
sales below fixed prices were common and notorious in Baltimore, Boston 
Chicago, Detroit, Los Angeles, Milwaukee, Philadelphia, Pittsburgh, Portland, 
Salt Lake City, San Francisco and Seattle. A country-wide tour of a repre 
sentative of McCall's magazine, as reported in the May 1950 issue of Consume! 
Reports showed that price-cutting was regularly practiced by dealers in every 
one of the 122 cities and towns visited. 

Macy's experience with General Electric Co. is typical. Macy adhered to the 
prices prescribed by GE up to the spring of 1950. By that time, Macy's regular 
volume in the sale of appliances (excluding special promotions on price-free 
merchandise) had declined 45 to 50 percent from 1947, even though merchandise 
had been scarce in 1947 and was plentiful in 1949-50. Other New York depart 
ment stores and retailers—small and large—observing fixed prices were just 


%# Edwards, Corwin D.: Maintaining Competition, McGraw-Hill Book Co., Inc., New York, 
1949, p. 72 (footnote 49). 

7 Report of the Federal Trade Commission on Resale Price Maintenance, 1945, p. iv. 

*% Temporary National Economic Committee, Investigation of Concentration of Economic 
Power, exhibit No. 2793, March 31, 1941; Report of the Federal Trade Commission on 
Resale Price Maintenance, December 13, 1945, pp. Ix—1xi. 





STUDY OF MONOPOLY POWER 475 


priced out of the market by discount houses and other dealers not observing 
fixed prices. 

Macy’s shoppings in March 1950 showed that of 10 concerns against whom GE 
had obtained injunctions in 1948, every one was continuing to sell at cut prices. 
After repeated complaints to the manufacturer, Macy’s, in March 1950, reduced 
the price on two GE small electrical appliances to test the matter. It thus 
invited a suit which GE brought. 

GE then got busy. Within 3 weeks they began about 50 lawsuits, obtaining 
an injunction in nearly every case. But customers continued to buy from the 
discount houses at cut prices. 

Despite widespread publicity given to the GE injunction campaign, shoppings 
made by Macy in March, April, and May 1950 revealed that of 436 retail stores 
earrying GE appliances shopped in Manhattan, 76 percent were selling GE 
appliances under the fixed price. These shoppings were documented and the 
findings verified under oath in the court proceeding. “Summaries and Analyses 
of Macy Shoppings,” an exhibit in the court proceeding, is herewith submitted. 

Shoppings made by GE itself during the period from June 3 to September 5, 
1950, showed that 48 percent of 189 retail stores shopped in Manhattan, and 
76 percent of 38 retail stores outside Manhattan cut prices—even during the 
period of this well-advertised litigation. 

By August 1, 1950, GE had about 100 injunctions. During August 1950, Macy’s 
again shopped and found that of 374 retail stores so shopped in Manhattan, 70 
percent were selling below the fixed prices. 

Trial of GE’s suit against Macy, at which over 170 witnesses testified, began 
on September 11, 1950, and continued for about 9 weeks thereafter. Even during 
the period of the trial, GE’s own shoppings showed that, despite the issuance of 
over 150 injunctions, the percentage of violations in Manhattan was 44 percent, 
and 47 percent in other parts of New York. Shoppings made by Macy's during 
the trial period of 77 of the largest dealers in electrical appliances in Manhattan 
showed that 81 percent were selling GE appliances below fixed prices. 

Most significant on enforceability of such laws, 70 percent of 90 stores pre- 
viously enjoined by GE continued to violate after the injunction order. 

The court “ stated with respect to Macy’s action : 

“* * * the evidence shows it maintained such prices scrupulously for a long 
period of time, even when the discount houses were cutting prices. What Macy 
did object to was the ineffective enforcement which allowed the !ess conscientious 
discount houses to cut prices and thus put Macy at a competitive disadvantage. 
* * * There is no doubt that Macy suffered a real economic disadvantage and 
made the decision to force the issue by cutting prices in complete good faith” 
(103 N. ¥. S. (2d) 440 at 451). 

The trial judge, evidently impressed by GE's injunction campaign after the 
suit was started, granted injunction against Macy, but conditioned the injunction 
upon GE’s continuation of its enforcement activities. Macy's appealed. Pending 
the appeal, shoppings disclosed that from January to May 1951, of 279 retail 
stores carrying GE appliances, 77 percent sold at cut prices. By this time GE 
had obtained over 200 injunctions. After the appeal record was filed and after 
argument, GE asked the court to discontinne the suit rather than have the 
record reviewed on the merits. Over Macy's objection and its stated willingness 
to have the appeal decided without regard to the Schwegmann decision, which 
was handed down while the Macy appeal was pending, discontinuance was 
allowed. The injunction against Macy was vacated, and the court directed pay- 
ment of costs by GE.” GE shortly thereafter abandoned its so-called fair-trade 
system and consented to vacate practically all of the injunctions previously 
obtained. 

These facts—and they are a matter of court record—are stated not to impugn 
the good faith of GE in their attempt to enforce their resale prices but to point 
out that if such a powerful, well-financed and well-organized manufacturer of 
highest repute cannot by injunction and contempt process enforce such a system, 
no manufacturer can or will; aiso, that few retailers discriminated against as 
was Macy can he expected to spend the money required for shoppings, lawyers, 
and litigation expenses to protect themselves from such discrimination. 

The GE situation was not unique. During the same period, the New York 
Supreme Court found that resale price maintenance had broken down in the 


1” General Electric Co. v. R. H. Macy & Co., Inc. (199 Mise. 87, 103 N. ¥. S. (2d) 440 
(1951), rev'd 105 N. ¥. S. (24) 1001 (1951)). 
105 N. Y. S. (2d) 1001 (1951). 
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camera and allied photographic fields.“ Similar situations existed in the cigar, 
television receiver, typewriter, and other fields. 

More recent shoppings by Macy's of 212 dealer outlets reputed to have signed 
pricetixing agreements with another electrical manufacturer since the Schweg-. 
mann case showed that over 70 percent of such dealers were selling at less than 
fixed prices. 

It must be clear from these facts that the natural laws of supply and demand 
and of human nature to move and buy goods as the fluctuations and exigencies 
of trade require cannot be abrogated or confined by the rigid and artificia! 
barriers of price-fixing. The natural American instinct for competition wil! 
assert itself. This will happen despite coercion or even the sanctions of injunc 
tion, fine, or jail sentence. 


THE SO-CALLED PRICE WAR 


In May 1951 when the Schwegmann decision was handed down by the Supreme 
Court, retail and wholesale stocks were high. The great buying splurge ot 
December and January had faded away. There wus powerful consumers’ re- 
sistence to high prices. The epochal decision brought the first break in a long 
period of generally rising prices. It was not too impertant in terms of the over- 
all cost of living, but it was at least a ray of hope. The decision removed from 
honsigners the previous restraint on normal competition. Macy's was a non 
signer. * Hence, Macy’s cash-price policy could be applied to goods previously 
regarded as price-fixed. 

I quote Macy's price policy: “We endeavor to save our customers at least 6 
percent for cash, except on price-fixed goods.” As a result of the Schwegmann 
decision, Macy's was required to make that endeavor good with respect to goods 
no longer legally price-tixed, branded or not. Macy's did not pick merely a few 
branded items, but reduced by 6 percent the prices of several thousand previ- 
ously price-tixed items, and so advertised in the newspapers. 

For a while the competition was rough on some items. Some prices went too 
low, but by and large the excesses were soon corrected as they usually are. 

Price-fixing manufacturers and competitors studiously silent during the years 
when Mavcy’s was adhering to fixed prices while discount houses were selling in 
large volume at less, then started a furor. Their indignation apparently was not 
so much directed against the price reductions as against the advertising of the 
application of Macy’s cash-pricing policy to goods formerly price-fixed. 

I suppose that if Macy's had failed to apply its advertised policy, these charge 
competitors, who naturally don’t like Macy's competition, would, as they have 
unsuccessfully done in the past, have charged us with misleading advertising. 
If we had not made the 6 percent reduction, they would have been right. In- 
stead, with a view to challenging and disparaging our cash-pricing policy (as they 
have tried to do at times over short intervals in the past), some of the charge 
stores made similar reductions. Thereafter, as is the case where there is no 
price-fixing, our prices were determined by competition. As usually happens, 
after a time prices returned to normal competitive levels. 

In closing, may I remind you of this statement by the late Mr. Justice Hughes 
ip the Dr. Miles case : “ 

“The complainant having sold its product at prices satisfactory to itself, the 
public is entitled to whatever advantages may be derived from competition in the 
subsequent traffic.” 

The overwhelming majority of expert opinion still regards that statement not 
only as good law but good economics and good sense. 

As recently as February 14, 1952, while these hearings were in progress, a 
prominent trade association official, who claims to be in the know, telephoned 
me and said that one of these nonsigner bills “is in the bag,” and advised me in 
all seriousness that instead of appearing in opposition, Macy’s effort should be 
directed toward advocating what type of fair-trade bill it wants. I refuse to 
believe that the opinion of the lobby, however confident, correctly reads the com- 
posite congressional mind. 

I repeat that if we are to have competition, then it should not only be at the 
manufacturing level but at every level, and especially at the retail level. If we 
are not to have competition and are to have a planned ecenomy, and planned 
not by the elected representatives of the people but by private trade groups, then 


21 Fogel v. Bolet (194 Mise. 1019 (1949) ) 
= Dr, Miles Medicai Company v. John D. Park & Sons Company (220 U. 8. 378 (1911)). 
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we should not merely amend the Miller-Tydings Act but we should repeal the 
antitrust laws in their entirety. The need of the times is not a further whittling 
away of the Sherman Act. The Miller-Tydings Act and the amendments pro- 
posed are at war with the basic concept of the antitrust laws. The proposed 
amendments should be defeated and the Miller-Tydings Act repealed. 


CONSUMERS REPORTS ARTICLES ON Discounr Houses Anpb Prick Fixina, AUGUST- 
SEPTEMBER 1949 AND May 1950 


Discount Hovuses 


They will give you 15 to 20 percent (or more) off on a wide range of 
products: they are a growing phenomenon in the American market 
place. CU has shopped them in cities from coast to coast, and here 
presents the first of a series of reports on them. 


(By Edward M. Brecher) 


Despite the so-called fair-trade laws which legalize retail price-fixing ir 
45 of the 48 States, you can buy nationally advertised and price-fixed brands of 
many products at substantially less than fixed prices in most large cities. 

In Now York, more than a hundred admitted discount houses are believed 
to be operating currently, offering discounts which range from 10 percent to 
as much as 50 percent on nationally advertised goods. Similar discount houses 
were found by CU's shoppers in Boston, Chicago, Detroit, Los Angeles, Milwau- 
kee, Philadelphia, Pittsburgh, Portland, Oreg., Salt Lake City, San Francisco, 
Seattle, and Washington, D. C. 

CU’s shoppers turned up such discounts as a brand new $119 Remington 
Noiseless typewriter for $102.78 in Chicago and $109 in Detroit, an $11.95 West 
clox wrist watch for $0.55 in San Francisco, a 814-15 Pre. to pressure cooker for 
$11.56 in Los Angeles, a 880.55 Mixmaster for $33.55 in Pittsburgh, ete.’ These 
savings are typical, and exclude such items as a $115 string of La Tausca pear!ls 
at S65 in Los Angeles—items on which the fixed or established price might be 
subject to question. The prices cited are not sale or special prices, but represent 
the regular price level of the discount houses shopped 

The typical “discount house” is by tradition on the second floor of an office 
building, or out of the main shopping district; but some occupy ground-floor 
quarters in the better retail sections. The typical discount house carries a small 
stock and gets merchandise not stocked on special order; but several carried 
stocks equal to those of regular department stores or specialty shops. The typical 
discount house sells at a discount only to customers it knows, to employees of 
particular larze companies; or to those who come properly introduced by known 
customers; but some sell to anyone who comes in, or waive their identification 
rules if their suspicions are not aroused. 

In addition to regular discount houses, CU shoppers reported numerous other 
places to buy price-fixed merchandise at less than the established price. For 
example : 

Many regular retailers will give discounts to steady customers, or to friends and 
friends of friends, or to employees of particular large stores with whose personne! 
directors they have an arrangement. 

Most stores give discounts to their own employees, and this frequently spread, 
out to include the families and friends of such employees. In a group of 14 very 
large department stores, discounts thus given were reported as averaging about 
$955,000 per store in 1947. 

A few large employers maintain “discount houses” on the premises for their 
owh employees; many others maintain lists of stores around town which will 
give discounts on presentation of employee identification cards. 

Many manufacturers, jobbers, and distributors, though engaged in doing 
business at wholesale, supply goods for the personal use of those buying through 
them. With some wholesalers, this type of over-the-counter retailing at whole- 
sule prices has expanded into a sizable business, 

Some labor unions, social organizations, and other groups have established 
“buying clubs” for procuring merchandise at a discount, either through discount 


’ 


* Some reduction in prices may have occurred since CU shopped. 
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houses, or through retailers willing to cooperate, or through wholesalers and 
distributors. 

Consumer cooperatives, which distribute patronage refunds at the end of the 
year or quarter instead of selling at a discount, are not covered in this survey. 
However, some cooperatives have entered into arrangements by which members 
buy at a discount from other companies goods not handled by the co-op. The 
co-op thus functions as a “buying club” on the side. 

“Due bills” are another form of discount buying. Before the war, due bills 
flourished particularly among hotels, resorts, restaurants, and night clubs, which 
issued them as payment for advertising. The due bills thus accumulated in the 
hands of advertising agencies and publications, which sold them to brokers for 
less than their face amount. During the war, when the problem was to get 
hotel reservation rather than a discount, the due bill business declined; but in 
New York an association of due bill brokers still survives, and due bills are be- 
coming available in larger quantities again. 


FROM CITY TO CITY 


In New York, scores of discount houses operate openly and are known quite 
generally to consumers. One of the largest takes full-page advertisements in a 
New York newspaper to advertise its wares. A survey recently made by Retail- 
ing Daily, a trade publication, turned up 77 discount houses in Manhattan, plus 33 
wholesale houses which permitted their showrooms to be patronized by discount 
house customers—and Retailing Daily considers these 110 firms to be “a rela- 
tively small percentage of the whole.” It cites estimates that the New York 
discount firms do a $450,000,000 business a year, or 10 percent of all retail trade 
exclusive of automobiles. 

CU's survey of other cities indicates that discount buying is not limited to 
New York City, though it appears to be on a smaller scale elsewhere. Here is a 
city-by-city account, as reported by CU’s shoppers: 

Baltimore: CU's shopper found two large discount houses, one a warehouse 
with a considerable stock, the other a second-floor store with a wide range of 
products from bicycles to furniture. Offers included $49 off on a $299.50 Launder- 
all, $82.50 off on a $595 Vhilco television receiver, and 15 percent off on a 
General Electric automatic washing machine. 

Boston: CU’s shopper in Boston first reported inability to find a discount 
house. The next week, she received in the mail an offer of silverware, clocks, 
toasters, shavers, etc., at 20 to 40 percent discounts. Typical offer: a $69.95 
Community Plate silver service for eight at $50. 

Chicago: At least a dozen discount houses are said to be in operation. CU 
shopped several, and found the situation very similar to that in New York 
and other large cities. 

Detroit: Employees of several large companies (Detroit Edison, for example) 
get special discounts from their own firms and from other companies. ‘Teachers’ 
associations have lists of 20 or more stores offering discounts to teachers. 

Fort Worth: One large distributor handles furniture, household goods, hard- 
ware, and electrical appliances. It maintains a retail price list, from which vary- 
ing discounts are quoted, depending on the identity of the buyer. Sales have 
been made to unidentified consumers, but better discounts are available to those 
who come with purchase orders from some firm. 

Several large companies have arrangements to help their employees buy goods 
at a discount. One large utility even publishes a catalog of bargains available 
to employees. 

Los Angeles: A CU shopper, starting from scratch, located eight discount 
houses with little effort. Several issued catalogs; one had no showroom but sent 
a salesman to the customer’s home. 

Los Angeles County employees have access to a list of places which give dis- 
counts to them on everything from furniture and household appliances to dental 
service. 

Milwaukee: CU’s shopper found no admitted “discount houses,” but was able 
without difficultly to get discounts of 10 percent, 15 percent, and even 20 percent 
on such items as lamps, electric shavers, and household appliances from regular 
retail stores. She reports that the custom of discount selling by regular retailers 
is widespread; clerks are accustomed to being asked for a discount, and gen- 
erally offer one without hesitation. 

New York: As noted above, many discount houses are operating openly. 
Discount house competition on such items as television sets is intense, and 
retailers like Macy’s, who are not in a position to sell price-fixed items for less 
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than the fixed price, get around the limitation by cutting the price on installa- 
tion, by “trade-in” allowances, and in other ways. 

Philadelphia: One large discount house is organized as a “buying club” (as 
are many other discount houses), and charges a membership fee. After join- 
ing, you can get discounts of 20 percent or so on a wide range of merchandise. 

In addition, CU’s shoppers report that similar discounts are available from 
many retailers if you know them or know someone who knows them. 

Pittsburgh: One buying club offers 15 percent to members on some electrical 
ippliances and equipment, 25 percent on General Electric vacuum cleaners, 20 
percent on Mixmasters, ete. One discount house offers 17 percent on a refriger- 
ator, and comparable discounts on a number of other items. 

Portland, Oreg.: CU’s shopper found one discount house which charged a $6 
“membership fee.” Its primary business was in groceries, but the proprietor 
also offered radios, refrigerators, kitchen ranges, etc., at substantial discounts. 

Salt Lake City: CU’s shopper first reported that discount houses, common 
hefore the war, no longer existed in Salt Lake City. A week later she chainzed 
her report: one had just opened. It issues identification cards to employees of 
large companies, offers substantial discounts on advertised brands of a wide 
variety of household appliances and other merchandise, and carries a fairly larze 
stock. 

San Francisco: CU's shopper found three regular discount houses, plus a num- 
her of specialty stores (automobile tires, cameras, radios, etc.) willing to vive 
discounts from established prices. 

Seattle: CU’s shopper was able to locate five discount houses without diffict Ity. 
Two of them charge a membership fee; two others issue identification cards. 
It was possible to save $57.60 on a $529 General Electric refrigerator, and S40 
on a $229.50 Bendix ironer. 

Washington, D. C.: Washington is the only city surveved which does not have 
a “fair trade” law legalizing the fixing of retail prices by manufacturers. The 
Congress of the United States passed the Miller-Tydings amendment to the 
antitrust laws legalizing price-fixing agreements elsewhere, but it has stead- 
fastly refused to legalize price-fixing in the District of Columbia, where Senators 
ind Congressmen do much of their own family shopping. 

(U's shopper reported two flourishing discount houses following the usvul 
pattern, plus a substantial amount of price-cutting on the part of regular retail 
yutlets. 


KINDS OF MERCHANDISE 


The discount house is most useful, and most likely to provide consumers with 
a genuine saving, on branded products readily identifiable by model number, such 
as electrical appliances, radios, and household equipment. 

“Soft goods”—sheets and towels, clothing, etc.—may be available through some 
liscount houses, but thev are seldom featured. One reason may be the difficulty 
of establishing comparable prices, and, with respect to clothing, the problem of 
fitting and alterations. Another reason may be the fact that department stores 
typically feature such items in their bargain sales. Finally, discount houses 
specialize in merchandise which they can turn over rapidly, and which affords a 
minimum risk of becoming unsalable through stvle changes or seasonal factors. 

Sporting goods are featured by many discount houses, and in addition many 
regular sporting goods stores offer discounts to teams and other organized groups. 

Jewelry and luggage are also fields in which price-cutting is rampant. Many 
lewelry and luggage stores offer discounts, and also act as general discount houses 
for procuring merchandise which they do not ordinarily stock. 

Furniture and furs are not ordinarily stocked by discount houses: but almost 
every discount house will give you a card of introduction to a wholesale dealer. 


QUESTION MARKS 


CU’s survey, while not exhaustive, is sufficiently broad to warrant the con- 
clusion that buying at a discount is a widespread practice, and that genuine and 
substantial savings can often be procured. But many questions about discount 
buying remain to be answered and CU wili go into them in future issues. 


HOW TO FIND A DISCOUNT HOUSE 
CU eannot give the names of particular discount houses found by CU's shoppers. 


This policy was adopted for two reasons. First, CU’s shoppers urged us not 
to “put the finger’ on particular concerns, opening them to possible damage 




















STUDY OF MONOPOLY POWER 
480 F MONOPOLY 1} I 


suits or suits for injunctions under the applicable fair-trade laws. Much of the 
information CU procured was given on a confidential basis. 

Second, CU is not able to judge the reliability of particular discount houses. 
Release of the names of particular houses would inevitably act as a recom- 
mendation of such houses, and CU is not equipped to make such recommendations. 

If you want to find a discount house in your own city, accordingly, don’t write 
to CU. Instead, ask your friends and acquaintances, the man in your company 
who does the company’s purchasing, people you know who are in the retail 
business, or others in a position to know. By all odds the most effective way to 
find a discount house is to ask other people. 

In conducting its survey, CU suggested to its shoppers various other techniques 
for locating discount houses. One was to look in the classified telephone direc- 
tory under such headings as “General Merchandise,” “Distributors,” “Outlet 
Stores,” etc. Another was to check the Classified newspaper advertisements, 
and small display advertisements, for suggestive copy. 


Bvuyine at A Discount: Is It AGAINST THE LAW? 
PART II OF CU’S SERIES ON DISCOUNT HOUSES 


(By Edward M. Brecher ) 

As shown by CU's Nation-wide survey of discount houses, retailers all over 
the United States are selling leading brands of merchandise at substantial 
discounts—10 percent, 20 percent, or even more—below the prices fixed by the 
manufacturers of the products. They are selling $59.50 Bulova watches for 
$47.50; $329.75 Frigidaire refrigerators for $269; $39.95 Zenith radios for $32; 
and a long list of other branded, price-fixed articles at similar price reductions 
(Consumer Reports, August). Yet 45 States have so-called fair-trade laws which 
permit a manufacturer to fix a minimum retail price on his product, and which 
require retailers to maintain such minimum prices. Why are these laws in- 
effective in preventing the price cutting of discount houses? 

In some lines, notably drug-store items, the price-fixing laws have had the 
desired effect ; it is very nearly impossible in most cities to buy a tube of Vepso- 
dent tooth paste for less than the 43-cent fixed price, or a large box of Kotex for 
less $1.29. But on items like refrigerators, automatic washing machines, or 
television receivers, the situation is very different. Here a 20-percent discount 
muy mean a saving of $50 or more, which makes it worth the consumer's while 
to hunt up a discount house and perhaps undergo some inconvenience; and the 
retailer's margin, even after the discount, still is high enough to make the sale 
worth while to him. 

Outside the drug trade, moreover, manufacturers are often not sufficiently en- 
thusiastic about retail price maintenance to make an all-out enforcement effort. 
And even when a manufacturer outside the drug trade does try to enforce mini- 
mim prices, he is likely to find that the price-fixing laws, like the prohibition 
laws of an earlier decade and other statutes backed by no particular popular 
support, are difficult to police effectively. 

Consider, for example, one of the most intensive drives to enforce price 
maintenance through court action in the history of fair trade—the series of cases 
broucht against New York City retailers by the General Eleetrie Co, 

The GE story began back in February 1948, when GE apparently resolved to 
appeal to the courts to eliminate price cutting of GE products. It turned to the 
celebrated Wall Street law firm of White & Case for legal counsel, and it em- 
ployed the famous Pinkerton National Detective Agency to collect evidence of 
violations. 

During the week of February 6, 1948, five Pinkerton detectives made the rounds 
of New York City discount houses for GE. With apparently no difficulty at all 
they purchased from 10 dealers a total of 28 GE automatie electric blankets at 
un average of $6.84 below the minimum retail prices designated by the company. 
This represented an average discount of 17 percent. All 28 blankets purchased, 
a col the affidavits of the Pinkerton detectives, were genuine GE products, 
a Acting on the Pinkerton evidence, GE brought suit in the New York courts. 
rhe 10 retailers charged with selling GE goods below the price fixed by GE 
entered various defenses. One company pointed out, for example, that the 
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market for electric blankets was pretty well over by February, and that the dis- 
count he gave was a sort of “end-of-season” sale. Another told the judge: 

“A rather curious situation has been created by the plaintiff (GE) and its 
management. Mr. Charles E. Wilson, the president of the corporation, recog- 
nifing the necessity to combat the inflation, has announced a 5-percent reduc- 
tion of the price of some GE products. * * * He calls upon all business 
to cooperate by combating high prices and states that the General Electric 
price cuts are the best contributions we can make toward strengthening the 
economy of our country. * * * By asking this Court to restrain the de- 
fendant and other dealers, General Electric is insisting on maintaining high 
prices on GE products at a time when everybody * * * is making ever) 
effort to stem the rising cost of living.” 

"The most ingenious defense, however, was put in by 1 of the largest of 
the 10 defendants, Monarch-Saphin. When papers were served on Mr. Saphin 
by the GE attorneys, based on the Pinkerton work, he did some counter-detecting 
of his own. He had people he knew call people they know, to ask about getting 
GE blankets at wholesale. The answer, in two cases, was “Sure.” All you had 
to do, it appeared, was to know somebody who purchased from the General 
Eleetrie Supply Corp., a wholly owned subsidiary of GE. A phone call to the 
right man there, and you could buy a blanket for less than the list price, in fuct, 
for less than you paid at a discount house. GE, in short, was undercutting 
the price cutters, 

Neither this nor the other defenses urged by the 10 retailers impressed the 
New York courts, however. Injunctions were granted in all 10 cases. GE 
emerged victorious. 

SECOND TIME AROUND 


The following winter, in December 1948, GE again sent out detectives to 
see how fair trade was progressing. The result must have been quite discourag 
ing. Going to the same stores once again, the detectives were able to purchase 
General Electrie blankets, and other General Electric merchandise, at discounts 
averuging 19 percent. 

General Electric again went to court, this time charging eight of the stores 
with contempt of court for having violated the injunctions. Monarch-Saphin, 
which had put in the most vigorous defense the first time around, and another 
retailer who had threatened to appeal the original injunction, were left alone 
in GE's second round of litigation. 

Again GE won the round. Six of the eight defendants were fined $100 each, 
the seventh was fined S50, and the eighth got a suspended sentence. 

Here was a concrete example of a complete victory for fair trade. Yet CU's 
shoppers report that it is still possible to buy GE merchandise at a discount 
(though some discount houses may try to sell you a competing brand instead). 
The net effect of 2 years of detective work and legal action was S650 in fines 
and a general resolve on the part of discount houses to be more careful about 
selling GE goods to Pinkerton men in the future. One of the original ten 
defendants, Monarch-Saphin, is currently accused by GE of continuing to sell 
GE appliances at a discount as late as June 1949, 

The available evidence suggests that other efforts to enforce the fair-trade 
laws among retailers who make a practice of selling at a discount have been 
equally unsuccessful. Of course, the discount houses don’t go in much for 
the lower-priced impulse items—notably drugs—on which fixed prices are quite 
well maintained. Liquor is seldom sold at a discount, for a retail liquor store 
may lose its license if it repeatedly sells below the fair-trade price. 


THUMBNAIL HISTORY OF “FAIR TRADE” 


The NRA of early New Deal days gave the first big success to proponents of 
fixed retail prices. Many of the NRA codes specifically established minimums 

During the NRA period, California enacted an NRA-like measure, the first fair- 
trade law. It became the model for all the others. Briefly, these laws provide 
that a manufacturer (and in some States a wholesaler as well) can enter into 
@ contract fixing a minimum resale price for a branded commodity. This price, 
fixed in one contract, thereupon becomes binding on all other retailers as soon 
as due notice is given them. 

When the NRA was declared unconstitutional, the drug retailers’ associations 
in particular turned to the fair-trade laws as the answer to their problems. The 
Supreme Court, then under heavy attack for having thrown out the NRA, AAA, 


95481—52—ser, 12———32 





482 STUDY OF MONOPOLY POWER 


and other New Deal measures, found the State fair-trade laws, despite the fact 
that they were binding on nonsigners, to be constitutional. 

State after State thereupon promptly passed fair-trade statutes on the Califor- 
nia model. They were passed so hurriedly that a typographical error in the Caji- 
fornia law was incorporated verbatim in the laws of 11 other States before any- 
one read the “model statute” carefully enough to discover it. Today every State 
in the Union except Vermont, Missouri, and Texas has a fair-trade price-fixing 
law.’ Congress in 1937 passed the Miller-Tydings Act which, in effect, cut a 
special loophole in the antitrust laws to legalize price-fixing contracts in inter- 
state commerce; but, as CU has observed before, it has steadfastly refused to 
legalize retail price fixing in the District of Columbia, where Congressmen and 
their families do their personal shopping. 

Actually, price fixing is not quite as prevalent as the 45-State roll of fair-trade 
laws would suggest. Some manufacturers, though they issue price lists con- 
taining “suggested” retail prices, do not actually go through the necessary process 
of drawing up fair-trade contracts, getting one or more retailers to sign these 
contracts, and then placing other retailers on notice that minimum price contracts 
are in force—all necessary steps before the fair-trade laws become operative 
for a given brand. Again, some manufacturers will go through these legal steps 
in a few States but leave their prices unfixed in the rest of the country; fair- 
trade contracts must be entered into separately in each State before minimum 
prices can be enforced in that State. Manufacturers are often not much inter- 
ested in enforcing minimum prices unless retailers are putting the heat on them. 
Thus a manufacturer may price-fix his products only in States where the retailers’ 
associations or individual retailers are insistent. 


PRICE CUTTING IS NOT A CRIME 


Even where all the legal preliminaries are carried through, moreover, the fair- 
trade laws are not self-enforcing. It is not a criminal offense to sell goods below 
the tixed price. The police departments, the county and State prosecuting attor- 
neys, and other public oflicials have no mandate to enforce price-tixing laws. 
Rather, selling below the fixed price resembles what the law calls a “tort” or 
private injury. It gives the manufacturer a right to sue for damages, or in most 
States to get an injunction prohibiting further sales below the fixed price. But 
the policing of the retail trade, and the burden of bringing the suit is on the manu- 
facturer or distributor who fixes prices, not on the State. 

Retailers are the manufacturers’ customers. Often the “discount house” is a 
very good customer indeed; it pays cash and no one really likes to shoot Santa 
Claus. So even where a manufacturer price-fixes his merchandise, he has many 
reasons for not enforcing those prices. 

Occasionally retailers do more than put pressure on manufacturers to enforce 
minimum prices; they bring suit against price-cutting competitors themselves. 
This is permissible under most state “fair trade” laws—though if retailers band 
together to attack a competitor they are likely to run afoul the antitrust laws. 
Most retailers, moreover, are loathe to sue competitors on charges of selling too 
cheaply ; the publicity is likely to be adverse to the high-price complainant and 
symputhetic to the low-price defendant. In ene outstanding recent case where 
au retail camera store sued a price-cutting store around the corner, the case was 
thrown out when the defendant showed that the complaining store, and other 
stores associated with the “fair-trade” committee which financed the suit, were 
also engaged in cutting prices as a part of their ordinary business operations 


(Consumer Reports, May). 


ARE THE “FAIR TRADE” LAWS EFFECTIVE? 


Despite enforcement difficulties, there can be no doubt that the “fair-trade” laws 
have had considerable effect on the distribution of some kinds of goods. 

The greatest effectivencss has been in the drug trade, where the “pine board” 
cut-rate drug stores of the depression years have been reduced to negligible pro- 
portions or eliminated altogether, and price-cutting by drug chains and others 
has been sharply curtailed. “Fair trade” has also been fairly effective in the book 
trade, with the one very important exception of book clubs. 


1 Texas antitrust laws, indeed, specifically prohibit enforcement of minimum retail prices 
by manufaeturers. The National Pressure Cooker Co. was fined $17,500 in July for seeking 
to apply, in Texas, the retail price maintenance policies legal in most other States. 
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Large department stores like Macy’s, and mail order houses like Sears-Roebuck 
and Montgomery Ward, have been forced to maintain “fair trade” prices on 
national brands; but they have met the problem by price-cutting on their own 
“private brands.” (See illustration on the preceding page.) 

In the grocery trade, price-fixing is practically unknown, except for a few items 
(Pablum, Ovaltine, some soap brands, Airwick, etc.) sold in both drug and grocery 
stores. 

So far as discount houses are concerned, the “fair trade” laws have had com- 
paratively little effect. In one respect, retail price maintenance by other retailers 
may even have benefited the discount houses; for where other retailers are re- 
strained from cutting prices, the relative advantages of the discount house are 
enhanced, On the other hand, the discount house in a “fair trade” State must 
risk the occasional harassment of defending a court suit, and may perhaps have to 
pay an occasional fine. Its advertising is likely to be rejected by the newspapers, 
for most “fair trade” laws forbid the advertising of products below fixed prices 
as well as actual sales ata discount. But newspapers were not very hospitable to 
discount-house advertising even before the “fair trade” laws. Finally, the dis- 
count house in a “fair trade”’ State must be on the alert to avoid, as much as pos- 
sible, sales to detectives and spotters—no doubt a minor annoyance. 

The evidence seems clear that discount houses survive, and even prosper, 
despite depression, war, inflation, and “fair trade.” Back in 1537, Retailing 
Daily published a survey of discount houses in the New York area, and found 
them to be flourishing despite the Now York “fair trade” statute, relatively new 
atthe time. It published a list of 26 discount houses then firmly established, and 
noted that two of these had already been in business for 15 years—since 1922. 

A recheck by CU in August 1949 showed at least 19 of the 26 still in business 
under the same names, at or near the same address, as in 1987. Among the 19 
survivors were the two established back in 1922. In view of the high mortality 
of retail stores generally, the longevity of discount houses under “fair trade” 
seems quite impressive. 


ECONOMICS FOR CONSUMES 
Tue Revo_r AGAINsT Price Frxine 


“* * * Violations of ‘fair trade’ agreements may be so wide- 
spread and general as to show that in fact there are no effective 
price-fixing agreements, and where that is so an injuction * * * 
is a perpetuation of discrimination instead of a promotion of fair 
trade.”——Justice Walter - 


(By Edward M. Brecher) 


The spring brings signs that consumers may once more be able to buy in a 
competitive market. 

All over the United States this spring the tides of price-cutting have been 
rising, and the “fair trade” dikes have been springing leaks. Hope rose higher 
than at any time since the “fair trade” technique of price-fixing was invented that 
consumers might once more be able to purchase merchandise in a free and 
competitive retail market. 

As CU has already noted in a series of articles (Consumer Reports, August, 
September, October 1949 and January 1950), discount houses which make a 
general practice of offering merchandise at 20 percent or so below established 
prices are doing a flourishing business all over the country. The present trend, 
however, goes far beyond discount houses. 

One pointed example is a sign posted conspicuously in the window of a 
suburban electrical appliance store near New York City. It reads: “Discount 
cards from all discount houses honored here.” 

By far the biggest hole in the “fair trade” dike was sprung early in March, 
when R. H. Macy & Co. of New York, the world’s largest department store, 
openly began to flout New York's “fair trade” law by selling a number of house- 
hold equipment brands at less than the fixed price. Macy’s lead was followed 
by such major New York stores as Gimbel’s, Wanamaker’s, Bloomingdale’s, and 
Abraham & Straus. And reports from all over the United States indicated that 
Macy’s example was being closely studied by other retailers, big and little. 

What started it? No one can be certain. And Macy's isn’t talking. But CU 
has unearthed some very interesting evidence suggesting that Macy’s move may 
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have been touched off, at least in part, by a hitherto unnoticed lawsuit involving 
a small corner drugstore located in New York City’s lower East Side, where 
consumers are more than ordinarily price-conscious and every penny counts, 


DR. BERNER’S CUT-RATE DRUGS 


Back in 1939 a suit charging violation of the “fair trade” laws was brought 
against Dr. Berner’s Cut-Rate Drug Store, on teeming Rivington Street in 
Manhattan. Dr, Berner was accused of such acts as selling for 37 cents items 
price-fixed at 89 cents, and for 51 cents items price-fixed at 57 cents. 

Dr. Berner did not contest this suit, nor did he contest six subsequent actions 
brought against him between 1989 and 1947. In most of those actions he con- 
sented to a $250 tine. In 1947 the fine was $1,000, and he consented to that. 

Dr. Berner has explained his consenting nature in an affidavit now before 
the courts. According to this, the various legal actions against him, though 
brought in the names of small competing drugstores in his area, were actually 
instigated by the New York Retail Druggists Association. The complaining 
counsel in each case was a lawyer who also served as counsel for the association. 
Ile was, says Dr. Berner, a friendly sort, as evidenced by the fact that the $1,000 
fine was settled for $650. Under New York law, the proceeds of a “fair trade” 
fine go to the complainant. Dr. Berner is convinced that the fines he paid 
went ultimately to the New York Retail Druggists Association. He does not 
belong to the association, and his affidavit suggests that he viewed his periodic 
fines philosophically, as a sort of payment in lieu of dues. From another point 
of view, the periodic tines appear to be almost a kind of license fee, payable 
periodically in return for the privilage of cutting prices. 

After the $1,000 fine, according to Dr. Berner’s aflidavit, the lawyer who had 
previously been in charge of suing him on “fair trade” matters died, and his 
successor—also counsel for the association—took over. Some months ago a 
new complaint—the eighth in 11 years—was filed against Dr. Berner. 

Sut with this action, brought by the new attorney, Dr. Berner took a dif- 
ferent tack. Instead of consenting without protest, he employed counsel and 
offered an affirmative defense—namely, that price-cutting had become so wide- 
spread as to make it impossible for him to survive unless he cut prices to meet 
competition. Indeed, he urged, even the competing drugstore, in whose name 
the case was brought, cut prices; and he cited names and dates, including 
a few instances where the complaining drugstore was actually underselling him 
on price-fixed merchandise. 

Similar defenses have been offered before, seldom successfully. But Dr. 
Berner’s plea reached a sympathetic ear. 

Said Justice Carroll G. Walter of the New York court: 

“* * * Violations of ‘fair trade’ agreements may be so widespread and 
general as to show that in fact there are no effective price-fixing agreements, 
and where that is so an injunction against one retailer at the suit of other 
retailers is a perpetuation of discrimination instead of a promotion of fair 
trade.” 

Justice Walter’s order based on this view was entered on March 6, 1950. The 
very next morning—Mareh 7—Macy’s began to sell $17.95 General Electric 
steam irons for $14.36, and to cut the prices on other price-fixed appliances. 

The merchandising basis for Macy's action was outlined by Fred Vreeland, 
manuger of Macy’s electric housewares division (where price-cutting has cen- 
tered), in an interview with Electrical Merchandising magazine. 

Macy's, according to Mr. Vreeland, had put on a gigantic “Housewares Car- 
nival.” Business was good, but it should have been much better. The reason? 
Let Mr. Vreeland explain: 

“Every department store appliance man in the metropolitan area will tell 
you the same story. The reason is discount houses. They are reaping the 
fruits of our efforts.” 

More than 150 discount houses, according to Mr. Vreeland have sprung up in 
the New York area alone during the past year—and they are spreading out all 
over the country, stocking all the best-known price-fixed brands, and offering 
20 to 40 percent discounts (CU’s survey of last summer and fall found all this to 
be true, although CU’s data suggest that the 20 percent figure is more typical). 

Says Mr. Vreeland, as quoted in Electrical Merchandising : 

“This merchandise is not, as many manufacturers would have us believe, 
discontinued models. It is new 1950 stock—the latest models of top brands. 





STUDY OF MONOPOLY POWER 485 


* * * Where do they get them? From the same distribution sources that 
we all use here in New York City.” 

Shortly after this interview Macy's prices—on some houseware items at least— 
were cut to the discount-house level. Retailing Daily interviewed department 
stores all over the country; it reported them almost unanimously in favor of 
Macy’s procedure. 

Evidence is accumulating that the holes in the “fair trade’ dike, though most 
widely publicized in the New York area, are actually visible from coast to Coast. 
CU's shoppers in many cities reported this to be the case as early as last summer. 
More recently McCall’s magazine sent a special representative, Albert P. Me- 
Namee, on a Nation-wide tour taking in 959 retailers in 122 cities and towns, 
Mr. McNamee’s report, addressed to manufacturers and not published in McCall's, 
summed up the situation thus: 

“If any city or town was visited where price cutting was not practiced, 
it is impossible to recollect it. Some retailers employ the out-and-out, fully 
admitted, advertised price cut. Some do it as a regular policy. * * * 
Other devices are employed as a means of making the cut in price less 
obviems * ° 9 

The McNamee report cited, as an outstanding example of the roundabout 
approach, one store’s offer of $40 off on a standard-brand refrigerator if you 
guessed a lucky number—that is, a number anywhere between two numbers 
which the store kept locked in its safe. The two numbers in the safe were 1 and 
5,000,000. 

Another example was a “closing out” sale held by a southern dealer on one 
appliance line. The models “closed out,’ in December 1949, were all new 1950 
models just received. 

THE MANUFACTURERS REPLY 


Macy’s open defiance of fair trade, and its repercussions throughout the coun- 
try, forced the hand of the manufacturers. As this issue goes to press, news of 
lawsuits seeking to enforce the fair-trade laws is pouring in. Here are some 
current examples: 

General Electric, which was singled out by Macy’s as its first target for price 
cutting, announced the next day that it was investigating. A week later the Wall 
Street Journal reported a meeting of General Electric and Macy's lawyers behind 
closed doors. Shortly thereafter GE brought suit—against both Macy's and a 
number of discount houses in the New York area. 

Rival Manufacturing Co., another Macy target, announced that it was dis- 
continuing all shipments of its Steam-O-Matie irons into the New York market. 
New fair-deal contracts were prepared and shipments resumed, according to the 
company, only to firms signing the new agreement, 

Proctor, Toastmaster, General Mills, Universal, Sunbeam, and Pyrex were 
among other trade names involved in the fray. The manufacturers of these and 
several other widely distributed brands filed fair-trade suits—in some cases 
parallel suits naming as many as 14 discount houses—in the New York area. 

Will such legal actions mend the dikes of fair trade? CU ventures to doubt it. 

CU’s readers will recall an earlier similar flurry of enforcement suits (Con- 
sumer Reports, September 1949). They came about when General Electric hired 
Pinkerton detectives to track down fair-trade violators; it picked 10 to sue, and 
won all 10 suits. Later in the year at least eight of them were still selling Gh 
merchandise below the fixed price. Seven were fined and the eighth received a 
suspended sentence. As CU summed up: “The net effect of 2 vears of detective 
work and legal action was $650 in fines and a general resolve on the part of dis- 
count houses to be more careful about selling GE merchandise to Pinkerton 
agents in the future.” Most of the firms sued by GE then are among the defend- 
ants in the present suits as well. 

And now something new has been added. There is now the possibility that 
Justice Walter’s views expressed in the Berner case will be reflected in new 
actions. In that event the whole enforcement effort could fall of its own weight. 
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Tue CASE OF THE STUBBORN GROCER 


A California grocer explains why he cuts prices: “I don’t want to sit 
around and run a papa-mama store. In this business, either you do 
that and take the crumbs the chains leave, or you get out and hustle 
and give the chains a run for their money.” 


“Imagine,” said the Attorney General, “the difficulty of arguing toa 
jury of housewives the sin of selling * * * below cost.” 


(By Mildred Edie Brady) 


One morning in January a grocer in Stockton, Calif., was carried bodily out of 
his store under arrest. He had sold a case of beer for 6 cents below its fair- 
traded price. For this he had got into trouble over his liquor license. Then he 
sold a bottle of wine, also for 6 cents below its fair-traded price. For this he 
was charged with selling liquor without a license. That is how the story starts; 
4 months after it still has not ended. 

Word had gone around in Stockton that January morning that the California 
State Board of Equalization, which enforces so-called fair-trade prices on liquor, 
was finally going to crack down on Charlie Hawkins. All Stockton knew 
Hawkins. As a successful independent grocer who had built a million-dollar 
business, he had been conducting a one-man war against California’s price-fixing 
laws for the past 2 vears. A mild man in most things, he had stuck his neck way 
out on this issue. He had said out loud and in print that fair-trade laws were 
submitting the people of the State to unconstitutional price dictatorships. He 
had said that he meant to fight them to the end. So quite a few people decided, 
that day, to wander out to Waterloo Road, a main highway just east of town 
where Charlie Hawkins has his grocery store. 

The excitement began when two State cars came driving up the highway at a 
purposeful clip. Instead of making straight for the store they turned with their 
tires whining to swing behind a frame house across the street from the grocery. 
A customer ducked out to reconnoiter and reported that it was the board, all 
right. The cars were full of agents. The show was on. 

Only one ofticial came out of hiding at first. He paused to ease the situation, 
then hurried across the highway. 

With his hat pulled down over his face, and his coat collar turned up, he 
shouldered through the grocery’s door in Hollywood G-man fashion. He strode 
past the vegetables, over to the wine and beer stacked on shelves near the break 
fast food. He picked out a bottle of wine. The crowd fell back to give him ac- 
cess to the cash register where Hawkins stood. He bought a package of cigar- 
ettes, too, which he shoved into his coat pocket. Then he paid for his purchases, 
earefully putting the eash register receipt in with the wine. Carrying the brown 
paper sack in both hands, he went back across the road with his evidence. 

It was only a matter of minutes before he reappeared. 

This time he had eight other agents with him. In a body, all nine of them 
pushed through the crowd toward the cash register. “Big fellows they were, 
too,” said a witness. “You'd have thought they were after the State’s most 
desperate criminal.” 

There are conflicting stories about what happened next. Words were spoken, 
and then, suddenly, the agents pounced on Hawkins, pulled him over the counter, 
and started out with him. The crowd took to the agents, trying to get Hawkins 
now unconscious, away from them. When the agents won the tug-of-war over the 
grocer’s body, the crowd taunted them with cries of “Gestapo.” Hawkins’ wife 
rushed out, weeping: his vegetable counterman rushed out, trying to protect 
him. The vegetable man was arrested, too. 

Charlie Hawkins’ version of what happened when he heard the words, “You 
are under arrest,” said to him for the first time in his life, is that he answered 
with the rejoinder made classic in the who-dun-its: “Where is your warrant?” 
The agents told him they didn’t need a warrant. While he was protesting that 
aman can’t be arrested withont a warrant, he was grabbed, he says, roughed 
up, and knocked out. 

Some of the onlookers who know him think that he might have fainted when 
the agents grabbed hold of him. He was obviously nervous and excited. His 
hands had been shaking when he rang up that wine sale. “After all,” said one 
of his customers, “Charlie may be tall but there isn’t more than 140 pounds of 
him. Any man hemmed in by those agents, a good 1,800 pounds of hard bull, 
might get panicky,” 
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The agents’ version is that Hawkins resisted arrest and, when they did their 
duty, he faked a faint just for effect. 

Whatever happened in the store, there was no question of its effect outside. 
The Stockton Record, the town’s one newspaper, front-paged its story of the 
battle of Waterloo Road. The national wire services picked the story up: Life 
had a spread on it; the San Francisco and Los Angeles newspapers gave it 
quite a play. The retail grocers of the town and State discussed it. Charlie 
Hawkins, the Stockton grocer, became a symoblic figure that day. 


STORY OF A FREE ENTERPRISER 


Hawkins makes no pretense to being a martyr for consumers in his fair-trade 
fight. He is frank to say that it is his own self-interest that motivates him. He 
is aware that he shares an interest with his customers, and with consumers 
generally, in his opposition to fixed prices. But when ie tells you his story he 
centers it not around consumers, but around himself as an independent grocer. 

“IT don’t want to sit back and run a papa-mama store,” he says. “In this 
business, either you do that and take the crumbs the chains leave, or you get out 
and hustle and give the chains a run for their money.” 

Charlie Hawkins got out of high school in Stockton just as the depression was 
making jobs scarce. The only job he could get was as a counter boy in the town’s 
higgest chain store. He worked for the chains all during the depression and dur- 
ing the early years of the lust war. A good part of this time he worked as a 
manager. In the trade he has the reputation of having a smart touch when it 
comes to groceries. He worked in several different stores and his stores always 
seemed to boom. 

When he started out as his own boss he located in a low-income neighborhood. 
Along Waterloo Road food is a major item in everybody’s budget. Many of his 
customers were newcomers to California—people who had come from the Middle 
West for war jobs and then had settled down to stay. There is considerable un- 
employment among them at the present time and Hawkins’ low-price policy is a 
good deal more than a policy to them. The emotion which prompted them to 
yell at the board’s agents was real; they have to save pennies. 

Like any good merchant, Hawkins knows the temper of his trade. He has 
featured price specials from the start. He has done other things, too. Ile laid 
out his store as the chains are laid out, for maximum self-service. He provided 
free parking space—an important item in a town where parking meters have 
sprouted like weeds. He has fitted his hours to the hours of his neighborhood ; 
he stays open until 10 o’clock at night every nicht in the week. 

Like all the chain stores in Stockton, he went in for newspaper advertising. 
As a chain manager he had learned, however, that his ads would pay for them 
selves only if they featured real bargains. That's where his trouble began. 

Time and again his price specials brought in the law as well as the customers. 
Because he took free enterprise and competition seriously, he faced injunctions, 
or threats of injunctions, continually. He was up against boycotts. He was 
always being inspected by agents for the various boards and commissions that 
are empowered to enforce fair trading, or fixed prices, in California. And he 
found that these price police were a more trucwent lot dealing with Charlie 
Hawkins, independent grocer, than they had been when he was Charlie Hawkins, 
chain store manager. 

The chains had political know-how which Charlie Hawkins, as the manager of 
one store, had never given thought to. They had wide-ranging contacts, and 
knew, or could know if they wanted to, the district attorney, politicians, lobbyists, 
and soon. They had batteries of lawyers, lobbyists of their own, public relations 
men, and advertising agencies. They were equipped to navigate through the 
network of price-fixing laws. They could feature price specials. When he tried 
to do likewise he ran afoul of the law. 

Hawkins figured there was only one thing to do. He took out after the laws 
themselves. To an ambitious free enterpriser such as he, the fair-trade laws 
were un-American, unconstitutional, and downright evil. 

To begin with he used direct and simple means. When a brewer took out an 
injunction against him for violating fair-trade prices, he answered by giving that 
brand of beer away to his customers, as long as his stock lasted. 

“After all, I owned the beer, didn't 1?” he says, “I paid for it. The injunction 
said I couldn't sell it, except at a certain price. But there can’t be a law pro- 
hibiting a man from giving away his own property, if he wants to.” 

Another time, when several large bakeries boycotted his store and the boycott 
spread until he had only one brand of bread to offer, he took his case to the public 
through his advertising messages. 
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He writes these messages himself—a few sentences at the top of his ads, which 
are otherwise filled with the conventional grocery price listings seen in every 
Thursday’s or Friday’s newspaper throughout the Nation. Sometimes they 
are no more than friendly greetings, compliments of the day on New Year's or 
Christmas. Sometimes they are about community affairs, urging readers to 
attend the Stockton Water Regatta, or help in Job’s Daughters’ paper drive, 
or come out for the Kiwanis baseball game. Most of them, however, are install- 
ment reports on his crusade against price fixing. The messages in the bread 
fracas were more or less typical. 

One of the early ones was captioned “Some bakeries demand high prices.” It 
read: 

“Last Tuesday evening and Wednesday the Don Quick Store advertised San 
Joaquin and Kilpatrick white bread at a price comparable to other bread being 
sold in Stockton. In doing this, San Joaquin, Kilpatrick, and Gravem-Inglus 
Bakeries formed an agreement not to deliver or sell to the Don Quick Store any 
brend until after the duration of this sale. (Is this not proof enough that these 
particular bakeries are agreeing to make consumers in this area pay a higher 
price for their products?)” 

In another message he advised his customers to buy their bread from a chain 
store: 

“At the Don Quick Store the consumer is able to buy most any other product 
at a low Competitive price. Why not bread? If, in this area, these certain 
bakeries have an agreement with Safeway Stores to let them sell their bread 
cheaper, I, Charlie Hawkins, recommend that the consumers purchase their 
bread from the nearest Safeway Store where they are able to purchase a large 
loaf for 3 cents a loaf cheaper than most independent grocers are allowed to 


sell.” 

But Hawkins learned in his months of squabbling over price fixing that if he 
was really going to get anywhere he would have to take to the courts. There are 
a number of cases of his slowly gestating in the courts now—answers to and 
attacks on some of the injunctions brought against him. Fortunately for him, 
he has acquired the means for such expensive activity. Both last year amd the 
year before, his store sales totaled over a million dollars—a long way from the 


big-league volumes of the chain stores, but no mean business for an independent 
grocer. His friends in the business say he did it with the old Hawkins touch that 
had made him a notable chain-store manager, but his fair-trade row certainly 
helped. It has been an unending source of publicity—publicity about his low 
prices, 

The highly publicized case of Doc Webb’s drug store in Florida (Consumer 
Reports, April 1948) very naturally intrigued him. Doc Webb is the retailer who 
won a decision in the Florida Supreme Court against that State’s fair-trade laws. 
When the decision was announced in the spring of 1949, Hawkins asked the 
$64 question in one of his messages: 

“A certain independent retail store in Florida, which is in the United States, 
Was hunded down a decision from the Florida Supreme Court that he could sell 
whatever merchandise he purchased for whatever price he wanted to. What's 
wrong in California?’ 

The root of what's wrong in California is that, starting more than 15 vears 
ago, business lobbyists have been coming together in an increasingly powerful, 
increasingly effective organized political force. The simple fact is that the contro] 
of State affairs, insofar as the lobbyists’ interests are affected, is in their hands. 
By now this usurpation of power has become open enough so that the lobbyists 
hardly bother to conceal, as once they did, their manipulations of the legislature 
and the State’s agencies. Liquor lobbyist Arthur Samish, admitted and accepted 
leader of the lobbyists’ ring, posed complacently for photographs to illustrate two 
recent Collier’s articles detailing some of bis activities under the title. “The 
Secret Boss of California.” Sut, at least to anvone who has bothered to look 
into the perversion of the public trust in California, it’s no secret. It's no secret, 
either, that the pattern so well developed in the Golden State has been applied in 
others. It’s no secret, finally, that price-fixing stratagems of one kind or another 
have been a key technique of the secret bosses in their furtherance of their 
clients’ interests, 


PRICE FIXING IN CALIFORNIA 
California began the price-fixing parade, in which so many States have joined, 


way back in 1931 with the first Fair Trade Act. In 1933 this law was amended 
With the “nonsigners” clause—under which all retailers in a State, upon simple 
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notification, are bound by the act’s provisions when a manufacturer signs with 
one. Then in 1935 California passed the Unfair Practices Act. And since then 
provisions from both of these acts have been written into the innumerable pieces 
of legislation—provisions making mandatory that which in the original laws 
was only permissive. 

At the present time the prices of a long list of products are fixed by a variety 
of California boards and commissions on which the hands of the lobbyists rest 
heavily. The prices are enforced under laws that license businesses handling 
products from beer to milk, and services from dry cleaning to mortuaries. Fail- 
ure to abide by the set and profitable prices means loss of license to do business. 

This is the particular hook that Hawkins was caught on. His refusal to bite 
resulted in his arrest. 

The liquor lobby had pushed a mandatory fair-trade section to the liquor law 
through the legislature in 1941. This amendment provided that the California 
State Board of Equalization, which administers the liquor law and licenses 
the industry, should also enforce prices. (Such mandatory fair-trade pricing has 
since become a part of the liquor law in 15 States.) 

Enforcing fair-trade prices on liquor is easier than it is on other products be- 
cause agencies administering liquor laws, have large staffs of investigators 
investigators to whom police power has been granted. They were givei police 
powers in the original liquor-control laws following repeal. These powers xre 
now used to enforce prices. 

In spite of a small army of agents, however, the California board has never 
been able to achieve anything like a 100 percent enforcement of fair-trade prices. 
lor one thing, even the retailer who tries to obey the law will slip because there 
are so many brands and because their prices change, some of them very often. 
Any board agent could, at almost any time, cite any retailer and threaten his 
license. 

In turn, every liquor licensee knows that his license depends to a great extent 
on the good will and tolerance of the board’s agents. Spelled out in down-to- 
earth, day-to-day behavior, the consequence of such a set-up is that the wary 
retailer undertakes in numerous ways to keep on the good side of board agents. 

Charlie Hawkins was a cinch to tangle in this web sooner or later. He simply 
could not bring himself to show concrete evidence of good will to an inspector 
enforcing what he thought was an un-American law. Also, in his advertising 
messages, Hawkins put his foot right where the trap was. He attacked the 
board of equalization directly. 

“Your home,” he wrote, “or any other possession which you may own at a 
price of your choice, shall be your sacred right as a free people in a free pruple’s 
country. The Don Quick Store asks your continued patronage, which makes 
it possible to fight tyrant government agencies such as the California State Board 
of Equalization, who have taken away this sacred right.” 

Now the board of equalization in California is not used to snippy retailers, nor 
to insurgence of any kind. Since Samish, the liquor lobbyist of the State, is the 
biggest politico in California, and since the board represents that industry in 
State government, the board is usually fed on the most slavish kind of political 
kowtow. It is widely referred to, and correctly, as the political powerhouse of the 
State. Its four members, each elected from one of four special districts into 
Which the State has been divided, are the big wheels in Sacramento, the State’s 
capital. And their ears, so long lulled by the softest and most subservient of 
tones, were hypersensitive to the harsh adjectives that Grocer Hawkins used 
about them. 

They caught Hawkins on a case of beer which he had sold for $3.19—it was 
true, he had done this. The case had cost Hawkins $2.85: he had made 34 cents 
on the deal. Even so, he was 6 cents short of the 83.25 fair-trade price. And so, 
after that sale, he was hailed before a board hearing oflicer to tell why his license 
should not be taken away from him. It was a routine affair, but he managed to 
inject a new note into it. He asked for a jury trial. His request was summarily 
denied, but it was so unusual that the hearing oflicer Commented about it when the 
hearing was over. 

This is one aspect of fair-trade enforcement that is too often overlooked. Most 
price-contro]l laws are deliberately fashioned to avoid jury trial. California’s 
present attorney general, Frederick Napoleon Howser, quite freely and frankly 
let the cat out of the bag in a speech he gave recently to the California Grocers 
Association. “Imagine,” he said, “the difficulty of arguing to a jury of house- 
Wives the sin of selling a pound of butter below cost.” 
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The attorney general was telling the grocers, in that speech, how he planned to 
punish below-cost sellers by issuing injunctions. These injunctions are issued 
under the California Unfair Practices Act. The procedure is about as follows: 
A representative from the attorney general’s office takes a handful of injunctions 
toa friendly judge and asks that the judge issue them. The record shows that all 
too often the judge does, forthwith. 

Once the injunctions are out the retailer is over a barrel. Either he complies 
or he faces contempt-of-court charges. No jury of his peers has any say-so about 
his innocence or guilt. The price he must sell at is dictated by the injunction us 
the only legal price. 

Hawkins has faced several of these injunctions and some of his cases, now 
pending, are the results of such action, The beer deal, however, which started 
the chain of events that resulted in the Waterloo Road arrest, was a step beyond. 


VERDICT OF THE JURY 


For many months after his hearing before the board, Hawkins heard nothing 
more. Then about a week or so before the raid, he was told that his license had 
been revoked because he had violated fair-trade prices. That was the reason 
for the raid, the bottle of wine evidence, the arrest. Hawkins was booked at 
the county jail for selling liquor without a license and for resisting arrest. 

This time, since these were criminal charges, Hawkins got a jury trial. 

It took place about 6 weeks after his arrest, late in February, and the tiny 
O'Neal Township courthouse was filled to overflowing during the 4 days of the 
trial. The board’s lawyers put the bottle of wine up on the judge’s bench. 
But, although the bottle had been fair-traded at 45 cents and sold by Hawkins 
at 39 cents, they made no mention of fair trade. They said the only issue before 
the jury was whether or not the grocer had resisted arrest, and whether or not 
he had sold liquor without a license. Despite this, the news stories out of 
Stockton, with a feeling for the real issue, continued to call it “the Fair Trade 
case,” and just before resting the prosecution took note of the issue by advising 
the jury that they must not give any thought to fair-trade laws. “Fair trade,” 
said the board’s lawyers, had nothing whatsoever to do with this grocer's 
violation of the law. 

Legal sophisticates said that Hawkins would, of course, lose the case; at least 
he would lose on the count of selling without a license. Hawkins said that he 
was willing any time to trust a jury of good citizens and would abide by their 
decision. 

The stubborn grocer was vindicated. He was acquitted on the charge of 
resisting arrest. After 8 hours during which 3 of the 12 jury members held that, 
technically, he had indeed sold liquor without a license, the second count was 
dismissed because of a hung jury. 

And so the big and burning issue of fair trade (for which read 
price fixing) came out into the open in California. With an eye 
to the Hawkins case and to the signs of reviving competition else- 
where in the Nation, a great many observers were of the opinion 
that the great wall of the fixed price might be cracking. CU will 
watch and report developments. 


Reralting DaILry ARTICLES 
{From Retailing Daily, Tuesday, December 7, 1948] 
Don’t Discount THE Discount House 


(First of a series of reports on price cutting practices as they affect the 
home furnishings field) 


(By Harold Rosenthal) 


The discount house is back in force, It is arriving te a degree that will soon 
overshadow its prewar activity in scope and number. In New York City it is 
already so potent a factor in the sale of home furnishings that a current quip 
defines a “schmoe” as “someone who can get it for you retail.” 

The extent to which discount houses are returning can be shown at least 
partially by the fact that this reporter has, without much difficuly, accumulated 
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a partial list of 77 regular houses, which with a slight pretense of caution in 
deference to the fair trade laws, are now flourishing in Manhattan. The list 
also includes the names of 383 wholesalers who allow their showrooms, normally 
open to the retail trade, to be partonized by discount house customers. 

This list, comprising a total of 110 names, is estimated to be a relatively small 
percentage of the whole. According to the New York Council of Retail Trade 
Diversion, the business diverted by discount houses, as well as that done through 
manufacturers’ and distributors’ showrooms, accounts for approximately 10 per- 
ment, or 450 million dollars, exclusive of motor vehicles of all the retail busi- 
ness being done in the city alone. This figure is held to be most conservative, 
since there is no way of ascertaining the full extent of these activiites. 

The list was compiled by querying retailers, personnel directors of industrial 
organizations who are solicited by discount house representatives, or through 
the mail, and other similar sources. Additional names were added to the list 
by employees of Retailing Daily, in particular those who live in new housing 
development in greater New York area, which have become constant targets 
for discount house circularization through the mail or by personal distribution. 

In order to ascertain how easy it would be for the average consumer to pur- 
chase fair-trade merchandise at discount and to determine how similar each 
outlet was in operation, a number of discount houses whose names were chosen 
at random were shopped by this reporter. 

On the basis of information garnered through this survey, it can be stated that 
with a minimum number ofobstacles Joe Q. Public can step in off the street and 
buy at discounts ranging from a low of 10 and 15 percent to a high, as was found 
in one instance, of 33144 percent on nationally known and fair-traded merchandise. 

This reporter was able to procure introductory cards to distributor showrooms 
for rugs, furniture, bedding, and giftware, as well as a number of other home 
furnishing items, at discounts averaging around 20 to 25 percent. No special 
effort or influence was required to procure the cards. 

One of the strangest aspects of the discount house as a merchandising phe- 
nomenon is that although it is known to a sizable body of the buying public, it 
still manages to carry the impression of a subrosa operation. The apparent 
secrecy surrounding one’s first introduction probably contributes to this impres- 
sion, for the initial contact is vaguely reminiscent of being pledged to a secret 
fraternity. 

But this is immediately seen as strictly flim-flam. 

Precautions are taken, but in view of the facility with which the “client” is 
given immediate access to virtually any nationally known line he can name, the 
precaution serves more to give the customer the impression that he is being 
granted a special privilege than it does to protect the discount house—a psychology 
that evidently pays off. 

The “open sesame” charade to which the customer is exposed when he buys at 
discount is characterized by being asked his name, place of employment, the 
individual or organization who recommended the visit, and finally the formal 
procedure of registration. After the first visit, however, the precaution dissi- 
pates. In most cases, however, this is probably no more than enlarging a mailing 
list, but in certain instances, real care is taken. 

Certain mechandise in short supply, or carefully policed by the manufacturer, is 
more difficult to purchase, and various formalities and subterfuges are necessary. 
Some home furnishng lines are impossible to procure since it is clear that the 
manufacturer is ruthless in cracking down on offenders. Other lines are accessi- 
ble, although it is clear that the discount house or his distributor source has no 
easy access to the line. 

However, this does not prevent many houses from misrepresenting their ability 
to provide certain well placed lines in order to bring a customer along for a 
switch, 

PRECAUTIONS LESS NECESSARY 


At the same time, many signs suggest that any type of precaution is becoming 
less necessary in view of the manner in which discount houses ostensibly develop 
because of their apparent immunity to the fair-trade laws. 

If conspiracy to evade the fair-trade laws is implicit in this type of exchange 
between customer and discount operator, the healthy traflic invariably noted in 
each house shopped did not suggest any marked concern for the maintenance 
of the manufacturer’s price structure. In this regard, it might be observed 
that if these precautionary steps could be said to constitute secrecy, it’s the 
Worst kept secret since the war. 
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Shopping the discount houses indicates that they fall into three different 
categories. Impressive, but still a relatively small part of the whole, are the 
street-level outlets that operate in central shopping centers, and while selling 
at retail to the uninitiated, will sell with a minimum amount of ceremony to 
those bearing “confidential” introductory cards. 

Second, there are the “upstairs” operators, who comprise the greatest per- 
centage of the trade and are most typical. Their businesses are located on the 
upper floors of office buildings, where the rent is low, and inventories lower, 
permitting them to seek out their customers from a relatively fertile field con- 
fined to a small geographical area. 

Trade observers note that an indication of how extensively the discount house 
can burrow into a potential market the operation of the “upstairs” can be best 
gleaned by studying operator. With the prosperity of a squirrel on a mountain 
of acorns, he can canvass the entire building in which he is located, reaching 
thousands of tenants, their employees, their families, and ultimately their 
friends, in a market that widens like the ripples in a pool. 

Finally, the third type is the ubiquitous “desk” operator. A man of wide 
acquaintanceship in the trade, he rents space in an office, carries his business 
in his hat, and has access to an extensive inventory—over the telephone. Often 
a “sharpshooter,” serving as the agent for other outlets, this type of operator 
has been known to have burnt unsuspecting customers, and then folded its tents 
to steal quietly away. 

CUSTOMERS DEFRAUDED 


One such case came to light, when an employee of a large industrial concern 
was directed to a desk man by a fellow employee who was operating as an 
accomplice. The clients purchased a set of furniture for $415, placing $100 
down, with the balance to be paid on delivery. After being pressured for the 
balance on promised delivery, the purchaser waited 30 days, during which time 
parts of the set began to arrive, amounting to S180. Then deliveries stepped. 

A call in person to the “wholesaler,” from whom the set had been purchased, 
disclosed finally that the organization had gone out of business. The operator 
was found soon after the sheriff was called in, and it was disclosed that he had 
not only been defrauding his customers, but owed approximately $19,000 in sales 
TaAXNeS, 

An experienced observer, long a watchdog of this type of activity, warns 
that this should not be taken as an isolated case by the retail. He points out 
that these practices not only divert business from the honest. established 
retailer, but in »ddition, through the quiet manipulations of these operators, 
cause the loss 6 ‘s to the community which places an unfair portion of the 
tax burden on the rest. 

When such occurrences are uncovered they shonld be accompanied by the 
widest publicity in which the danger of dealing with merchandising charlatans 
is strongly pointed out to the consumer, 


STREFT-LEVEL OPERATOR 


For a typical example of the street-level discount house, take the case of 
What is one of the most famous in New York, the Masters Mart, located in 
midtown Manhattan, at 66 West Forty-eighth Street This reporter went in 
with a “friend” who was enrolled in the store, and asked if he “conld get his 
picture taken.” This eryptic conversation, as is doubtlessly understood by those 
familiar with New York discount houses, was an open request for discount 
privileges 

In the basement of the store, a photographer takes passport type victures 
of the enstomer for attachment to a confidential introduction ecard. UWpon re- 
ceipt of the card. you are eligible for discount privileges. If lines other than 
those carried by the store are requested, the customer is given the names of 
other sources and an introductory card to distributors and other wholesaler 
categories, who will sell the desired lines at discount, with expected kickback. 

Noted among these names, received from this specific outlet as well as many 
of the others, were those belonging to operations which this reporter found were 
often purportedly legitimate and well-known houses. 

An interesting sidelight on this outlet is the manner in which it prepares its 
sales slips. Although you pay the discount price. the list price appears on the 
sales slip. However, each card carries a number, and this is placed against the 
purchase, thus identifying it as a discount sale. 
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In other instances, while a similar procedure is used, the seller’s duplicate 
shows list, less discount. It is believed that this is done in an attempt to protect 
themselves from action as a result of cutting fair-traded prices. 

However, a bill of sale is not always mandatory. In fact, in the case of one 
“ypstairs” operator, E. J. Korvette Co., 6 East Forty-sixth Street, it was found, 
following the purchase of the new Cory electric knife sharpener at a 351% 
discount, the salesman refused to provide a sales slip, insisting that it was not 
necessary. 

In answer to the question as to what would happen if something went wrong, 
he stated that a lifetime guarantee was enclosed in the package. This firm states 
on its contidential card that all merchandise (listed on the back of the curd) can 
be purchased at the above discount. Stamped on the face of the card, however, is 
the statement that this does not apply to fair-trade merchandise. When queried 
about this, the salesman said that it should be disregarded. 

The card we originally had which resulted in calling our attention to Korvette, 
did not have the stamped statement. 

Korvette’s merchandise represented largely brand-name appliances, as well as 
luggage, and observed on the floor in plain view, was a shipment of Westinghouse 
electrical products, the cartons of which bore the name of the manufacturer's 
legitimate, franchised distributor for the area, A. Cohen & Sons, 27 West Twenty- 
third Street. 

Several retail merchants located in the vicinity, and, in effect, competitors of 
Korvette’s evinced bewilderment as to how it could give such a sizable discount 
off regular list. Conjecture arrived at the opinion that it would be impossible 
unless they were being permitted to qualify as a distributor, which would give 
them an extra 10 or 15 percent discount over dealer cost. 

As previously suggested, a field fraught with snares for the unwary consumer 
is furniture. Here the switch is developed to an art, and in the process the brand 
name, Which has often achieved its standing through years of service and heavy 
expenditure by its producer, is subjected to severe buffeting by the discount-house 
operator. 

This is often true of the attitude of many of the discount-house operator's 
distributor sources who attempt to divert interest to unknown brands on which 
the customer is unable to compare prices. Although they carry the franchises 
of name brands, they invariably chip away at the product's reputation in an 
effort to sell the unidentifiable product, allegedly at “wholesale.” 

Instances are known where the discount customer has been switched to a 
product with a phony mark-up, in which the customer is assured that “this very 
same product sells retail for $75, but we'll sell it to you for S50." A cursory check 
by trade sources shows that the same product can be had at retail for S50. 

Many of the furniture lines promoted to the consumers are not necessarily 
fair-traded, but it is often found that the lines are then exelusive with certain 
stores in a specific franchised area. These lines are not actually available to 
the distributing house, but nonetheless they are offered as bait to the consumer, 
who is led to believe that these widely advertised items can be procured through 
the offices of the distributor, acting as the source for the discount house. 

An example of what can happen to the average consumer, and often does, is 
shown in the following experience had by this reporter. During the course of this 
survey, We came across a form letter recently distributed by an organization 
called Consumer's Council, located at 60 East Forty-second Street. 

Among other things, the letter stated: “Should you see furniture in retail 
or department stores that you want to purchase, the Consumer’s Council will 
direct you to the manufacturer or distributor of that furniture. Same number, 
same quality, same furniture—only the price is different. You save from 25 to 
40 percent by buying directly from the manufacturer’s or distributor's own 
showrooms.” 

A eall on the establishment, however, revealed a reluctance to do business 
as promised. We had gone prepared with the names of several nationally known 
lines, for which we inquired. The distributor to whom we were sent by the 
Consumer's Council, proved to be an organization named Charles Furniture Co., 
32 West Twentieth Street, a distributor of furniture and bedding. 

The distributor wanted to know why we insisted on the brand names, and 
when we pointed out that we had secured the names as directed by the Con- 
sumer’s Council, he assured us that he could give us other lines which were just 
as good. Finally, after a single tracked exchange in which we insisted on dis- 
cussing the brand names, he admitted that he could not get many of these lines. 
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CAN’T DELIVER NAME LINES 


Just what he could procure was ultimately whittled down to two name items. 
but subsequently he admitted he could not deliver any of the lines he had origi- 
nally promised. At no time, however, did he cease assuring us that he could 
provide other lines which were just as good, and cost far less money. Regard 
les of how this may have affected the less sophisticated shopper, an expert ap- 
praiser who accompanied this reporter said privately that the prices in the so- 
‘alled similar lines were being sold at what were actually retail prices for similar 
quality. 

During the visit, the question of bedding arose, and we asked parenthetically 
whether or not we could buy a Simmons Beauty rest, since he carried a sample. 
The response can be considered revealing, summing up a rather Common reaction. 
He immediately called our attention to an unknown brand by impugning the brand 
name of the Simmons product stating he would not have it in his own home. 

It is generally believed that the reason discount distributors of furniture do not 
handle nationally known lines, despite their advertising to that effect, lies in the 
fact that they can make more money handling the sleeper lines. However, 
whenever possible they attempt to handle name brands because they can be 
used for “window dressing.” The reputable line on display helps implement an 
aura of respectability, and brings the customer along on the switch. 

Producerwise, it is held, that the manufactures who might be inclined to 
allow their lines to be siphoned off to the discount furniture operator, are re- 
luctant to do so because they are equally aware of what their lines are being 
used for. But for the record, it must be stated that if the distributor carries 
the brand name, the customer can purchase it if he insists on an allowable choice. 


{From Retailing Daily, Wednesday, December 8, 1948] 
Don’t DiscouNT THE Discounr House 


The role played by name-brand electrical appliances and television, 
and their widespread availability discount market shown 


(By Harold Rosenthal) 
(Second in a series of reports on price-cutting practices) 


Electrical appliances come first to mind in discussing the discount house 
problem. No study of the subject can be complete without an examination of 
this aspect, since almost universally the traffic appliance comprises the bulk of 
the discount trade. According to recent figures, as high as 40 percent of some 
electrical appliances sold in the city are diverted through discount channels. 

In fact, it can be said that if it were not for the electrical appliance, the 
discount house would have tough sledding. The traffic appliance is the come-on 
for future and bigger sales, it is easily handled, its price is often close to that of 
a major purchase, and finally, it is a necessity. Perhaps, most important is the 
fact that national advertising so well establishes the price of such an article 
in the mind of a consumer, that no effort to convince the consumer of the saving 
to him is required by the discount-house operator. 

However, all to often this provable saving is only one step from bringing the 
eustomer into the realm of unidentifiable and more costly items such as jewelry, 
furniture, floor coverings, ete., in which the customer stands to lose many times 
over what he saved on the relatively small original purchase. 

The legitimate retailer thinks of the traffic appliance in the same terms—to 
build tratltic and develop the larger sale. But the battle is virtually lost from 
the start, for while the same weapons are available to the retailer as they are to 
the discount house, the retailer, because of the law and his responsibility to 
the consumer, cannot use them. 

In most of the discount houses shopped, the accent was on electrical appliances. 
Some experiences noted in this field by this reporter and others who have similar 
experiences are illustrated by the following case. 

Some time ago, a shopping tour made by another source made 11 purchases of 
GE blankets at 11 different discount houses, The discounts ranged from 15 to 
25 percent off the fixed price. One of the most interesting of these purchases 
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was made from a desk operator, Donald McLagan, at 10 East Forty-third Street, 
who has no showroom, and does all his business over the telephone through 
various jobbers and distributors. 

The purchaser received a 20 percent discount on the blanket, paying cash, and 
was told to return the following day. The purchaser insisted on receiving the 
blanket the same day, and asked if he could not pick it up at the source. He 
was then given a purchase order marked “paid” made out to the GE Supply 
Corp., GE subsidiary, at 585 Hudson Street. He went directly to the company, 
presented the order and was given the blanket without question. 

In another instance, a blanket was purchased from Dollar Savings & Sales, 
55 West Forty-second Street, an “upstairs” house at 20 percent discount. This 
outlet was a small one-room office, well-stocked with a variety of electric 
appliances. 

Several months later, these same discount houses were reshopped, and the dis- 
count then stood at 8314 percent off list price. When questioned about the in- 
creased discount, the operators said that they were merely clearing out their 
stock in order to provide more room for other merchundise. 

Other checks were made on a number of different electric appliances, such 
as vacuum cleaners, refrigerators, washing machines, as well as television. 

Two popular brand names, Lewyt and Filter Queen, were chosen as typically 
desirable, in-demand lines in the vacuum-cleaner field. Of 10 discount houses 
shopped, 2 hed Lewyt, 6 had the Filter Queen, and 3 had neither, although the 
latter 3 carried GE, 

In the eight outlets which carried one or both of these lines, all offered a 15 
percent discount. One of these houses, Heins & Bolet, 68 Courtland Street, had 
a demonstrator on the floor, selling the Lewyt. 


SIX NAME BRANDS WITH 10 TO 18 PERCENT OFF j 


Discounts on refrigerators in seven discount houses, affecting six name brands, 
ranged from 10 to 18 percent. Available were Philco, Crosley Shelvador, Admiral, 
Norge, Westinghouse, and Hotpoint. The outlets shopped for refrigerators were 
Masters Mart, 18 percent on Philco; Heins & Bolet, 10 percent on Philco; Mon- 
arch-Saphin, 10 percent and no shipping charge on Crosley Shelvador; Buywise, 
112 West Forty-second Street, approximately ®) percent on Admiral; Dollar 
Savings & Sales, 15 percent on Norge; Central Sales, Forty-third Street, 10 per- 
cent on Westinghouse; and Midtown Shopping Service, 122 East Forty-second 
Street, 10 to 15 percent on Hotpoint. 

Sixteen discount houses were shopped for washing machines, with discounts 
ranging from 10 to 20 percent. In a few cases 20 percent was offered on the 
Launderall, and in many of these outlets, the machines were not in evidence, 
but the salesmen claimed they could have one delivered within 2 weeks. 

Automatic washers and discounts offered were available at: Monarch-Saphin, 
10 percent; Heins & Bolet, 10 percent on the Bendix and 20 percent on Launder 
all; Silken Shopping Service, 21 West Forty-sixth Street, 10 percent; Modern 
Supply, 10 percent on Bendix and 20 percent on Launderall; Thor Radio Co 
56 Dey Street, 20 percent on both lines; McDel Sales Co., 35 Irving Place, 10 
percent; Buywise, 10 percent; Bondy Distributors, Inc., 220 West Forty-second 
Street, 10 percent; T. A. Gary, 16 East Forty-third Street, 10 percent; Harvard 
Stores, 30 Irving Place, 10 percent ; Lee-Green Supply, 119 East Fifteenth Street, 
10 percent; Midtown Shopping Service, 122 East Forty-second Street, 10 percent ; 
Dollar Savings & Sales, 10 percent; Bryant Sales, 516 Fifth Avenue, 10 to 15 per- 
cent: Vim, downtown store, on Courtland Street, offered Westinghouse, in addi- 
tion to the others at 10 percent; Masters Mart, 10 to 15 percent. 

Last week particular attention was centered on television, Whose price struc 
ture has been demoralized by dozens of discount houses, who have been offering 10 
to 20 percent discounts on major lines such as RCA, Phileo, Crosley, Emerson, and 
United States Television. 

In all stores shopped a television set was either in evidence, or a sign prom- 
inently displayed promised delivery. Recent developments indicated that dis 
count house competition in television sales have become so blatant that even 
the larger department stores with whom, with few exceptions, fair trade laws 
are virtually a fetish, are cutting the cost of the installation in an attempt to 
meet this competition and still not violate the manufacturer's price. 
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SHOP 14 STORES FOR VIDEO SET CUTS 


Fourteen stores were shopped for discounts on television with the following 
results: RCA Victor, Philco, and Crosley television were procurable at these 
disconnt houses: MeDel Sales Co., Harvard Stores, T. A. Gary, Monarch-Saphin, 
Donald McLagan, Masters Mart, Central Sales, Bryant Sales, World Happiness, 
Coynes, Heins & Bolet, Leonard, Oscar’s, and Elliott & Allessi. 

Bryant Sales offered 20 percent discount, Donald McLagan, McDel Sales Co., 
Leonard’s, and Coyne’s offered 15 percent, while the others held at 10 percent 
discount. 

Whatever the proportion of sales of electrical applicances are to total discount 
house volume, it is, after all, a relative matter. Appliances and radios may come 
first because they are what bring the customers in, but eventually the customer 
who bought an antomatie toaster or even a refrigerator at wholesale has had 
his or her confidence bolstered as a shrewd buyer. The next time someone 
wants a floor covering, something like this might happen: 

Onur shopper went into the market some time ago looking for floor coverings, 
Introductory cards were procured for discount privileges at 10 carpet outlets: 
Huffman & Boyle, 31 East Thirty-second Street: Sanford-Hall, Twenty East 
Thirty-third Street: Manuel Feldman, 127 Madison Avenue; Stark Carpet, 509 
Madison Avenue: Keenan & Co., 216 East Forty-fifth Street; L. Jones, 19 East 
Fifty-third Street: Century Carpet Co., 12 East Thirtieth Street; Paramount 
Carpet Co.,°1 East Twenty-eighth Street; Federal Carpet Co., 36 East Thirtieth 
Street; Regan Carpet Co., 1270 Madison Avenue; Phoenix Carpet Co., 114 West 
Seventeenth Street: The Carpet Mart, 192 Lexington Avenue, and Simon Manges, 
14 East Thirty-second Street. 


SELL FROM SAMPLES 


Tied in with each of these outlets, it appears, are a number of discount houses 
who feed them customers. The discounts found available here ranged from 10 to 
20 percent. One outlet offered 20 percent off on Bigelow-Sanford and Alexander 
Smith. In this case, Paramount Carpet Co., Inc., the representative, urged the 
shopper to let him lay the carpet so that he would get a better discount. How- 
ever, he did not quote definite price, but stated that when the shopper had made 
his decision he would be able to save a considerable amount of money. 

In another instance, Century Carpet Co., a store which had limited space with 
only a few samples showing, suggested that the shopper go to some of the “big 
stores,” pick out the carpet he wanted, get the number, weave, and make, und he 
would give 10 to 20 percent, depending upon the difficulty in securing that par- 
ticular line. He said that while this firm did not carry Mohawk, he could get 
anything including Bigelow-Sanford, Alexander Smith, or James Lees & Sons. 

Most of these establishments stated that they were unable to get Mohawk for 
discount selling, and pointed out also that James Lees & Sons has a distribution 
set-up which was unfavorable to this kind of policy. 

In an entirely different field, that of silverware, 16 outlets were shopped 4 
months ago to determine how extensively the price was being broken on silverware. 
The names used as a check were 1847 Rogers Bros. and International Sterling. 

Discounts found at that time ranged from 20 to 331. percent. A recheck re- 
cently disclosed that the situation remains the same, and if anything, the dis- 
counts are higher, although it was understood that the manufacturer had indi- 
eated that he intended to take action to eliminate this wholesale violation of his 
fair-trade prices. 

The 1949 line of RCA television is being offered at discounts of 10 to 20 percent 
by New York discount houses, with 3-week delivery dates promised. 

Discount houses which were shopped for this information were: Masters Mart, 
66 West Forty-eighth Street, 15 percent; Monarch-Saphin, 56 West Forty-fifth 
Street, 20 percent; Buywise, 112 West Forty-second Street, 15 percent; Dollar 
Savings & Sales, 55 West Forty-second Street, 20 percent; T. A. Gary, 16 East 
Forty-third Street, 15 percent; MceDel Sales, 33 Irving Place, 10 percent: Lee- 
Green, 119 Fast Fifteenth Street, 10 percent; Harvard Stores, 30 Irving Place, 
15 percent; Heins & Bolet, 68 Cortlandt Street, 10 to 15 percent ; Disco Sales, 97 
Trinity Place, 15 percent. 
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{From Retailing Daily, Thursday, December 9, 1948] 
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DON’ 
Policing of fair-traded lines ignored by 
house operators found competing with own suppliers 
(By Harold Rosenthal) 
(Third ina series of reports on price-cutting practices ) 
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the gap between the desire to buy and ability to pay. 

This problem takes on added importance from the retailer's point 
because of the increasing number of people who think of the discount house as 
their own private market place, and whe, under the impact of the cost of living, 
re searching them out witha persistence that grows in direct ratio to living costs 
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in New York State), which are in force in 45 States, 
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is in order, to allow the retailer to compete with the discount house on more 
nearly equal terms, 

Such retail opinion would have it that the manufacturers enforce fair-trade 
laws only as much as they want to, and based on the evidence, there are many 
indications that most do not always want to. This seems to be indicated by the 
fact that programs of obviously successful enforcement are restricted to relatively 
few. However, even in the case of these manufacturers, where it is obvious that 
a high degree of enforcement is in effect, the products can still be found at 
discount, 

Although it is widely held that retailers are offering discounts in order to close 
a sale, the average retail sale is initially premised on a fair-traded list price, 
which in the majority of cases among retailers is being held—-when possible. 

But when the customer shops the discount house, there’s no haggling—the 
discount is taken for granted. 

Retailers questioned during this survey, state bluntly that they seriously doubt 
that their suppliers intend to control the discount house, even when it is possible 
for them to do so. 

In fact, one retailer who is acquainted with a discount-house operator, was told 
by him that he had been called by the national sales office of a major radio manu 
facturer, and asked if he would purchase the stock from a credit house that had 
gone out of business. The retailer wondered with an air of disillusionment where 
the sales representative got the discount-house’s telephone number. 

A further, even more graphic example is indicated in the following anecdote 
Where advance notice was given in the pages of Retailing Daily of the publication 
of this series, a call was received here from an individual, who identified himself 
as a discount-house operator. The purpose of his call, it developed, was to inform 
the writer that while it was admittedly true that there were dozens of discount 
houses that he knew of who were offering discounts of at least 20 percent off on 
fair-traded items, the situation had gotten so bad that discount houses were 
finding themselves competing with their own suppliers. 


DISCCUNT HOUSES COMPETING WITH SUPPLIERS 


He related that he had a customer who came into his store to purchase an 
electric clock, for which he would receive 20 percent off. The customer was 2 
member of the faculty of New York University, and the purchase was to be billed 
to the department to which the customer helonged. 

Several days later, the customer returned and apologetically told our discount 
house operator that the school had purchased the clock from a distributor at a 40 
percent discount. What infuriated our caller was that the distributor, it appears, 
was the same one from whom he had purchased his merchandise. 

Unfortunately, the bill of sale was not availabie and the distributor, who is one 
of the largest in New York, cannot be identified. 

The discount-house operator, at the same time, argued that his type of outlet 
henelited the consumer, and as far as he was concerned, the Feld-Crawford Act 
Wis unconstitutional, since it restricted free enterprise. When asked if he did 
not agree that the bill was contrived to give the stnall dealer an even break in 
couupeting with the big store on nationally known brand names, since the customer 
knows the price is the same no matter where he shops, he agreed that it was 
true in principle. 

But. he held, the big stores have too much iniluence in setting the price, 
the price is usually out of line with the ability of the custom r to buy. 
maintained that his price was the just price. 

He admitted that many abuses could be found among discount houses, bu 
that it was unfair to place the major blame only on discount houses and retail 
stere price-cutters, since a major share of the responsibility lay on the shoulders 
of the distributor, who, while making token protests against price-cutting, wil! 
undercut his own dealers. 

Sore retailers claim 
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Phe customer, the retailer points out, does not take into consideration the 
liany costlier services associated with retailing, consisting of overhead, adver 
tising., display, personnel, credit, and other appurtenances of merchandising 
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In a study of New York discount houses made before the war, Earl Lifshey, 
in 1937, stated that “the practice has grown so that * * the borderline 
hetween the ordinary dealers and those who ‘can get it for you wholesale’ often 
fades to the point where it disappears entirely.” 


CYNICISM, RESENTMENT, DESPITE FAIR- TRADE LAWS 


Cynicism and resentment, despite the fair-trade laws, may soon give this 
stutement contemporary validity. On the basis of this survey, in which both 
retailers and distributors were interviewed, the following letter received in 
Kietailing Daily's office, seems to best express the trend. ‘The firm, Motor Tire 
& Electric Co., of Buffalo, initially wrote and asked us if we could send them 
the names of some discount houses. 

This letter was obviously prompted by two stories which appeared in Retailing 
laaily describing the activities of a discount house, which pointed out that 
they printed comparable prices for circularizing their trade. 

When asked why they wanted the names, the Motor Tire & Electric Co. replied : 

“ * * * we are interested in receiving the names of a few retail stores 
known as discount houses, since they sell appliances at cut-rate prices 

“We are naturally interested in any retail method of making sales and this 
type of proimotion interests us.” 

Ii would seem that the only difference between the writer of this letter, and 
most distributor houses and their suppliers, is that he is painfully honest. 


{From Retailing Daily, Friday, December 10, 1948] 
Don’t Discounr THE Discount House 


Policing of fair-traded lines held to be manufacturer's responsibil 
itvy-—Believe price-cutting can be effectively curbed through injurn 
tion, 

(By Harold Rosenthal) 


(Fourth and last in a series of reports on price-cutting practices ) 


An opinion often heard during this survey of discount house practices, held 
that extensive discount activity was typical only of large urban centers like 
New York, Chicago, and Los Angeles, and not of the rest of the country. It 
wis constantly pointed out by many manutacturers’ and distributors’ spokesmen, 
as well as many retailers that New York, for example, was unique in that the 
discount house flourished here as it does nowhere else. 

Precisely why this should be true, however, was never mnade completely clear 
The closest approach to an answer to this question was that New York is so 
large there is no way of keeping track of what happens to the merchandise once 
it leaves the mannfacturer. 

This argument loses some of its weight, as this reporter noted, when it was 
found that certain manufacturers of fair-traded, nationally Known lines had 
eltectively curbed the channeling of their lines into discount-house and other 
price-cntting channels. An investigation proved that these lines were effectively 
policed, and despite constant requests for these lines, discount-house operators, 
n the main, stated that procuring them was out of the question. 

There were a few discount houses, however, who would not admit that they 
were unequal to the challenge, and maintained that they could get any tine for 
wholesale selling. But, when asked if they could procure them, they admitted 
relnetantly that it was not worth the trouble. It appears they have to arrange 
delivery through sources located in distant cities, and then they cannet secure 
the merehandise in bulk, but only in single units. 

Among the lines we found which were distinguished by incorruptibility were: 
Hoover vacuum cleaners, Spartan radios, Easy washing machines, the new Ber 
dix radio and television lines Magnavox, Kelvinator, Bissell carpet sweepers, 
Scott radios, Corning Glass Pyrex and Simmons Beautyrest. 


FEW “CLEAN LINES” FOUND IN NEW YORK 


The interesting aspect of this listing is that they were compiled by impartial 
observers who have a working familiarity with discount houses, in fact, this list 
was verified by a retailer, who until recently was associated with one of New 
York’s better known discount houses. 
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It would, of course, be completely unfair to state that these are the only 
well-policed fair-traded lines. But they were the ones which were most often 
commented upon as “clean lines,” and substantiated by the shopping experiences 
of this reporter. 

In the light of the working contrast afforded by these few examples, the ques- 
tion arises: “Can fair-trade merchandise be adequately controlled, even in large 
cities, if the manufacturer wants to do so.” 

The answer, according to spokesmen for these firms, is “Yes. 

The answer to this problem, they maintain, can be easily found in the fair- 
trade laws, if anyone wants to look. The simplest method and one which works 
without fail, is the process of issuing an injunction restraining any outlet from 
cutting prices. Experiences indicates that the trouble to the price-cutter incurred 
from having massive legal machinery fall on his head, usually rectifies the prob- 
lem permanently. 

The Corning Glass Works, makers of “Pyrex,” cite the fact that in 1940 the 
company had in a 9-month period been granted SO to 90 injunctions against price 
cutters, and in 1948, no such need arose in a single instance. 

Spokesmen for most of these firms observed that once it became clear that a 
company was seriously intent in maintaining prices to the point of obtaining 
injunctions in every offending case, discounting becomes virtually nonexistent. 

Characteristics most of these firms have in common are that they have direct 
manufacturer-dealer distribution set-ups, and/or follow a policy of limiting the 
number of franchises apportioned to a given geographical area. 

Take the case of the Simmons “Beauty-rest” mattresses, for example. In the 
borough of Brooklyn, which has a population of some 2 million people, there are 
only 65 dealers who are franchised to carry the Simmons line. 


LIMIT FRANCHISE BY POPULATIONS 


The new distribution set-up of Bendix radio stipulates that cities of 100,000 
or under will have one franchised dealer, and in three boroughs of New York, 
Manhattan, Brooklyn, and Jamaica, there are approximately 35 outlets, inelud- 
ing certain home furnishing chains which carry the company’s franchise. 

Most company officials of well controlled lines stated with a notable unanimity 


that nothing is so conducive to the deterioration of a fair-trade price as overfran- 
chising. It can be assumed, they point out, that merchandising apathy will arise 
from having too many dealers competing with one another in a given area. 

One particular consequence, they note, arises when a reputable dealer will 
carry a franchise on a name-brand product, but will become indifferent toward it 
because he feels the line has become unduly competitive through excess fran- 
chising, and will stop pushing it in favor of another line. 

What effect this is likely to have on a manufacturer's sales is self-evident. By 
way of contrast the manufacturers of policed lines claim that although they do 
not achieve the total volume that overfranchising gets from sheer weight of 
numbers, they believe that they get better cooperation from the dealer in support 
of the manufacturer's sales programs, and in the long run think the volume more 
than evens out. 

It is also observed that if a given area is overfranchised, the dealer, if he is 
unable to dispose of his inventory through legitimate channels, might either get 
panicky and sell below list, or accept the solicitation of discount-house operators 
to siphon the excess off through them. 

That this last argument has a basis in fact, was recently illustrated in a discus 
sion of discount houses a Retailing Daily reporter had with the operator of a New 
York sewing machine specialty chain. The manager stated that he had been 
called on numerous occasions by discount-house operators to act as interme- 
diaries and consign shipments of sewing machines to them. The inajor reason 
he refused was that he believed he could sell all he got. But at the same time, 
and equally important, he felt that he would only create a situation where he 
would be forced to compete with himself, or at least contribute to bringing the 
situation about. 

Yet, while the pat merchandising position of this merchant makes him immune 
to temptation, this cannot be said with equal assurance of other dealers who are 
not similarly situated, merchandising-wise. 


GENERALLY USED POLICING METHOD 
The most typical policing method was somewhat as follows: If it were known 


that a dealer was cutting prices, he would be notified by letter, telegram, or a 
personal call. If the situation was rectified, the offense was forgiven. However, 
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since human nature may be more deeply rooted than the meaning of a law, the 
store is shopped twice, and if the price-cutting is being continued, two pieces of 
evidence are obtained. 

This evidence, obtained by two individuals, is sent to the firm’s lawyers, who 
place in motion legal machinery to obtain an injunction. Of course, if the court 
order is violated, a fine or other penalty follows. However, it is rarely true that 
a court order is violated. And the cost of contesting an injunction is usually pro- 
hibitive, so that the situation is normally cleared up. 

One of the biggest problems faced by a company in policing a line arises from 
instances when unfranchised dealers will urge that a franchised dealer permit 
them to purchase an item, “as a favor.’ Yet it is noted that if there are limited 
franchises, the average dealer in this favorable position feels that he would lose 
nothing to refuse, 

One dealer who carries the Hoover vacuum cleaner franchise and is inclined 
to be fatalistic about discounting practices, stated unequivocably, “I wouldn't 
vive my grandmother a discount on this line.” 

Just to be sure, however, Simmons stipulates specifically that it will not enter- 
tain a complaint from a customer unless it is forwarded through an authorized 
dealer. Simmons at the same time, is in a difficult position in this regard, since 
it holds a unique position in its field, and is most readily recognized by the con- 
sumer public as being virtually synonymous with bedding, and this is particularly 
true in the case of the trade name, “Beautyrest.” 


SIMMONS MATTRESS USED AS COME-ON 


As a result, the Simmons Beautyrest was often found being used as a football, 
a come-on for a switch to an unidentifiable brand. If the customer insisted on 
purchasing it from the wholesaler, it was found that he would either work extra 
hard at shifting interest, or would set a delivery date so far in advance as to be 
ridiculous, The only conclusion that a trade observer could draw was that the 
wholesaler must have gone out and bought a Beautyrest at retail, just to have it 
around. 

As previously noted, retail opinion holds that the prevalence of the discount 
house, particularly in large cities, reflects on the validity of the fair-trade laws. 
Retailers claim that the very presence of the discount house in large numbers 
manifests a weakness in the law, and suggests, at worst, a lack of good faith on 
the part of many manufacturers and distributors to live up to agreements which 
they themselves have established. 

In this view, opinion holds that laws which are in effect for one section of the 
retail trade and not for another, create a double standard which is demoraliz 
ing for the legitimate retailer, since he is forced to compete with the discount 
house on unequal terms, and it is argued that the discount house could not exist 
Without the tacit approval of the manufacturer, or at least his distributor. 

Retailers claim that one reason for countenancing discount houses at the ex- 
pense of the authorized dealers grows from the fact that many manufacturers 
have found themselves in a situation where they are threatened by the bogey of 
overproduction, and will allow their products, although fair-traded, to be chan- 
neled into the discount house or other price-cutting outlets in an effort to extri- 
cate thmeselves, 

Another view, often heard, is that sales managers who are bound to maintain 
previous sales levels and find themselves unable to do so through legitimate dis- 
tribution channels, will, in an effort to keep up with established quotas, seek 
out the discount house to meet home office demands. 


MAY BE OFFERING A NEEDED FUNCTION 


Whatever the causes for sub rosa recognition of discount houses on the part of 
many manufacturers, most notably in radio, television and electrical appliances, 
there are the others, cited in this report, who have asked themselves the question, 
“Is it worth it?’ The answer, they say, is “No.” 

Some observers, however, suggest that since discount houses flourish so widely, 
it might be an indication that they were performing a special function that could 
lead to the conclusion that merchandising costs could be effected more cheaply. 

On the other hand, this position is countered by the question as to whether 
the discount house could carry a full inventory of all the merchandise to which 
it gives its customers access, provide service, maintain a high rent location, and 
continue to offer merchandise at such discounts as 20 percent to 3314 off list. 

The main point, however, is that fair-trade laws are in effect and that the 
manufacturers who fair-trade their products have agreed to support them by 
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agreement. The problem of policing, it would appear, is the manufacturers, and 
ofi-the-record comment suggest that if the retailer wants the manufacturer to 
live up to his agreement, there is a solution available to the retailer. 

This solution, according to some sources, is that the dealer ask his distributor or 
manufacturer to prevent known discount houses and price-cutters from obtaining 
their lines, with legal action through injunction, if necessary. 

It is then suggested that where the distributor or manufacturer will not prop- 
erly police his area, the retailer should take steps to turn in his franchise for the 
lines in question, 

If enough dealers adopted this course, it is believed that a problem which has 
plagued retailers for many years will have gone a long way toward solution. 


SUPREME CouRT OF THE STATE OF NEW YorRK, APPELLATE Division, First 
DEPARTMENT 


‘O., PLAINTIFF-RESPONDENT, AGAINST R. H. Macy & Co., [Nec 
DEFENDANT-APPELLANT 


GENERAL ELEctTrRIC ¢ 


SUMMARIES AND ANALYSIS OF MACY SHOPPINGS 


These summaries and analyses of Macy shoppings are presented in two sec- 


tions: 

Part I. Macy shoppings of GE appliances to September 8, 1950. 

Part II. Macy shoppings of GE appliances during October 1950. 

The summaries are arranged by names of retail stores set forth in alphabetical 
order and include both those shoppings covered by the testimony of Macy shop- 
pers and those shopping reports and affidavits of Macy shoppers which were 
introduced in evidence pursuant to stipulation. 

Under the column headed “Record references” are set forth the folios in the 
record where testimony appears covering the shoppings and the exhibit numbers 
of those shopping reports and affidavits marked in evidence pursuant to stipu- 
lation. 

In the exhibits the shopping reports and affidavits are arranged chronologically 
under the names of the Macy employees. These names are set forth in alpha- 
betical order with a tab attached. Any particular shopping report or affidavit 
can be located by referring to the index at the front of each shopper's tab sheet. 
The reports and affidavits in Def. Exs. IL and MR are arranged alphabetically 


by store names, 
Part I.—Macy siete of GE appliances to September 8, 1950 
(1) MAR, 7, 1950, TO JUNE 3, 1950 


| 
Totat | Manhattan | séenbattan 
| 


Number of retail stores shopped carrying GE appliances | 
Number of retail stores found selling GE appliances below 


fair-trade prices 
Percentage of retail stores found selling GE ‘appliances } below | 


fair-trade prices 





(2) AUG. 1, 1950, TO SEPT. 8, 1950 


Number of retail stores shopped carrying GE appliances 

Number of retail stores found selling GE appliances below 
fair-trade prices 

Percentage of retail stores found selling GE appliances by below 
fair-trade prices_. ‘ 





(3) COMBINED SHOPPINGS MAR. 7, 1950, TO SEPT. 8, 1950, ELIMINATING DUPLICA- 
TIONS OF STORES SHOP PED IN BOTH PERIODS ABOVE 


| | 

Number of retail stores shopped carrying GE appliances_____-| 569 | 

Number of retail stores found selling GE appliances below | | 
fair-trade prices | 
Percentage of retail stores found selling GE E appliances below | 


fair-trade prices 





STUDY OF MONOPOLY POWER 


Part I1.—Macy shoppings of GE appliances during October 1950 


Outside 


Tots anhette 
Total Manhattan Sonhatten 


Number of retail stores shopped carrying GE appliances 

Number of retail stores found selling GE appliances below 
fair-trade prices 

Percentage of retail stores found selling GE appliances below 
fair-trade prices 


These shoppings were made from October 7, 1950, to October 22, 1950, and 
comprise all Macy shoppings made during the course of the trial at special term. 

Of those 63 stores found to be selling GE appliances below fair trade prices in 
October, 17 had been called to the attention of GE by Macy prior to March 24, 
1950, as being prominent discount houses. 

Prior to October 7, 1950, GE obtained restraining orders, temporary injunctions 
or final injunctions against 25 of those 63 stores, 


SUPPLEMENT TO THE TESTIMONY OF Q, FoRREST WALKER, Economist, R. H. Macy & 
Co., INC. 


At the request of the presiding chairman, Representative Rogers (cf. official 
transcript, p. 848), we are pleased to submit herewith photostatic copies of 
certain charts which could not be presented and explained to the subcommittee 
within the time available at the hearing. The significance of the charted data 
is summarized below: 

Chart I—It has been roughly estimated that about one-half of the final price 
to the consumer represents the cost of marketing. One of the most comprehen- 
sive surveys of distribution costs sums up the situation in this way:’ 

“The estimated total cost of commodity distribution in 1929 was about $38.5 
billion, or almost 59 percent of the $65.6 billion estimated total cost of producing 
and distributing commodities. On the whole, therefore, it cost more to distribute 
goods in that year than it did to make them. * * *” 


Consumer Dollar 
<6 2 


PRODUCTION DISTRIBUTION 
HALF HALF 


PRICE FREE PRICE-FIXED 
COMPETITION MONOPOLY 


CHartT I 


Federal and State antitrust laws provide in substance that the prices of 
producers must be determined competitively. The so-called fair-trade laws of 45 
States and the Miller-Tydings amendment legalize the abandonment of price 
competition in the distribution “of a commodity which bears, or label or con- 
tainer of which bears, the trade mark, brand, or name of the producer or dis- 
tributor of such commodity * * *.” This is the most glaring inconsistency in 
public policy toward monopoly. We require competition among producers to pro- 


*Does Distribution Cost Too Much? pp. 117-118. The Twentieth Century Fund, New 
York (1939). 
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tect the public; but we authorize private parties, at their own discretion and 
without a vestige of public regulation, to destroy all price competition among 
distributors in the subsequent sales of the same items 

The production half of the ultimate Consumer price is a Competitive price; but 
the distribution half need not be so determined if the article is capable of being 
identified. From the standpoint of public policy, monopolistic prices are no less 
obnoxious in distribution than in production. We may not wisely forbid monopoly 
in production and sanctify it in distribution. 

Chart 11.—TYhis chart plots three series of data, collected independently by 
the authors of the source material cited on the chart, at different times in widely 


PRICE INCREASES ON FIXED-PRICE ITEMS, BEFORE 
AND AFTER MILLER-TYDINGS ACT IN MICHIGAN, 
KNOXVILLE AND NEW YORK CITY 


PERCENT 





+ 
| 


Se oa 2 


if 
oe a 


KNOXVILLE, MICHIGAN’ NEW YORK 
TENNESSEE" city® 


(1) DUWS REVIEW, JULY 1938 











(2) MICHIGAN BUSINESS STUDIES, VOL. IX. No. 2, 1939 
(3) UNIVERSITY OF TEMMESBEE RECORD, VOL. 42, Neo. 6, 1939 
CHant It 
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separated areas. It cannot be too strongly emphasized that these studies were 
made by competent students independently, and without direct or indirect tinan- 
cial assistance from groups in favor of or opposed to resale price fixing. All 
the data relate to prices in stores commonly known as cut-rate establishments 
and generally located in populous trading areas. 

(1) The Michigan series was compiled by Edgar H. Gault, professor of mar- 
keting, School of Business Administration, University of Michigan, and pub- 
lished in his brochure entitled, “Fair Trade, with Special Reference to Cut-Rate 
Stores in Michigan,” cited on the chart. The prices therein used were taken 
from newspaper advertisements in the Detroit News and the Ann Arbor Daily 
Times during October-November 1937 and October-November 1938S.) The author 
describes them as “typical” prices during those periods, in cut-rate, for the most 
part, chain drug stores, The series is composed of 160 well-known branded items 
for which a significant number of price quotations were obtained in both periods. 

(2) The Knoxville series was compiled by Charles W. Lewis, director of the 
bureau of business research, University of Tennessee, and published in his mono- 
graph, Price Maintenance in Knoxville, Teun., under the Tennessee Fair Trade 
Act of 1987, cited on the chart. The prices therein used were taken from 
local newspaper advertisements during January-February 15, 1987, and Mareh 
1-April 15, 1938S.) The author describes them as the “average advertised” prices, 
during those periods in cut-rate chain drug stores. The series is comprised of 
122 items. 

(3) The New York ¢ ‘ity series was cotpiled hy Duncan PHolthausen,. of the staff 
of Dun & Bradstreet, Inc., and published in an article, of Which he was co-author 
with Reinhold Wolff, on The Control of Retail Prices under the Fair Trade 
Laws, cited on the chart. The prices herein used were obtained from sources 
not stated but ‘with the help of the National Independent Pharmacists, Inc.” The 
authors describe them as representing in each instance the “average price before 
contracts” and *“* * * after contracts,” but the exact periods to which these 
price averages respectively apply is not specified. The type of stores covered 
by the compilation is described as “merchandising drug stores.” The series is 
comprised of 50 items. 

Chart I11.—Two series are depicted on this chart. One is the same as that 
described above for the Knoxville data in chart Il. The other series was com- 
piled by the same investigator and covers the same group of stores in the same 
locality. It differs from the Knoxville series in chart IT in that it consists of 
the advertised prices of 196 branded items which were not subject to price-fixing 
contracts in either of the periods surveyed 
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AVERAGE PRICES IN CUT-RATE DRUG STORES OF 
FREE-PRICED AND FIXED-PRICE ITEMS BEFORE 


AND AFTER MILLER-TYDINGS ACT“ 


(KNOXVILLE , TENN., 1937=100) 
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1937 1938 1937 
FREE-PRICED ITEMS FIXED-PRICE ITEMS 


() UNTVERSITY OF TENNESSEE RECORD, VOL. 42, No. 6, 1999 


Cuart Ill 


Chart IV.—This chart plots six price series, two each for three identical groups 
of items. Two of the three pairs of series were compiled shortly after the 
Miller-Tydings Act made resale price fixing effective; the other was compiled in 
1951, shortly before the Schwegmann decision. To facilitate comparisons, the 
nggregate price of each group of items in the price-free area has been taken as a 
base, i. e., expressed as 100, and the aggregate price of that group in the fixed- 
price area expressed as a percentage thereof. 

(1) The two areas covered by the St. Louis-Southern Illinois series are sepa- 
rated only by the Mississippi River. The items canvassed comprised 50 commonly 
used drug and cosmetic articles, an identical group in both areas. The prices 
were obtained by a reporter for the St. Louis Star-Times and represent “regular,” 
as distinct from “special sale,” prices. By inference, at least, they could be de- 
scribed as the lowest regular prices current in cut-rate chain drug stores in each 
area. 
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(2) The Chester, Pa.-Wilmington, Del. series cover areas separated not only 
by a State boundary but also by a distance of about 15 miles. But the two cities 
resemble one another in all important respects. Both price series were compiled 
by E. C. Arkwright, a graduate student in the Wharton School of Commerce and 
Finance, University of Pennsylvania, in connection with the preparation of his 
thesis as a candidate for a master’s degree. The canvass in Chester was made 
on December 7, 1938, and in Wilmington on the following day. The stores can- 
vassed for the price series used herein are described as city-center stores and 
represent in the main cut-rate chain drug stores. The aggregate of the lowest 
prices found by the canvasser for 26 items in Wilmington (then a price-free area) 
was taken as a buse expressed as 100, and the similar aggregate for the identical 
group of items in Chester expressed as a percentage thereof. 

(3) The Michigan-Missouri pair of series were taken from Prof. FE. H. Gault’s 
study described above and the Missouri series was compiled from advertisements 
by cut-rate drug chains in the Kansas City Star, March 4-9, 1939. Prices for 43 
items were thus obtained, and Professor Gault segregated comparable price data 
for the several items in this group from the data he had obtained for the Michigan 
survey. In effect, what results is a comparison of the aggregate amounts of the 
lowest prices for 48 identical items in the metropolitan areas of Kansas City 
and Detroit. 
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Chart V.—The data plotted in these charts are all derived from the census of 
business, with the exception of the population data, which were taken from the 
Statistical Abstract of the United States. 

The left-hand part of the chart shows the number of drug stores operating in 
1935 and 1948 in the price-fixed areas and price-free States of Texas, Missouri, 
Vermont, and the District of Columbia. The figures show a smaller percentage 
decline in number of stores in the price-free areas than in the price-fixed areas. 

The upper right-hand part of the chart shows the number of drug stores per 
million dollars of sales. On this basis, there is little difference between price- 
fixed and price-free areas. 

The lower right-hand part of the chart shows number of drug stores per 
million people. It is interesting to note that in 1948 the price-free areas had 
more drug stores per million of population than the price-fixed areas. 
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Chart VI.—The data plotted on this chart were all derived from the Survey 
of Current Business. They show the number of firtus operating in the retail 
trades on March 31 of each year, 1944-51, in the price-fixed areas and in the 
price-free States of Texas, Missouri, Vermont, and the District of Columbia. 

If the claims of the proponents of resale price-fixing were taken at face Value, 
the number of retail firms in price-free areas should have shown a rapidly ce 
clining tendency. Actually, as the chart shows, the trend in number of firms 
has been about the same in both areas throughout the period, 


NUMBER OF RETAIL FIRMS OPERATING IN FREE-PRICE* AND 
IN FIXED-PRICE AREAS, 1944-195! 


(ON MARCH 31ST OF EACH YEAR) 





FIXED-PRICE AREAS 


FREE-PRICE AREAS 


—jo44+~+«1945”2~Cté<‘CSSC~*~“‘«‘CTSSC*~“‘«‘«‘A 1949 1950 195i 


© FREE-PRICE AREAS WISSOURL, TEXAS, VERMONT ani 
(}) SURVEY OF CURBENT BUSINESS. JANUARY 1952 DISTRICT OF COLUMBIA 


CHart VI 


Mr. Rogers. The subcommittee will now adjourn until Wednesday 
morning at 10 o'clock. 

( Whereupon, at | p. Mb. the subcommittee recessed to reconvene at 
10a.m.,on Wednesday, February 27, 1952.) 
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WEDNESDAY, FEBRUARY 27, 1952 


Hovusr or Representatives, 
SPECIAL SUBCOMMITTEE ON THE Study OF MoNoroLy 
Power or THe COMMITTEE ON THE JUDICIARY, 
Washington, )). c. 

The subcommittee met at 10 a. m. pursuant to recess In room 346, 
Old House Office Building, Hon. Emanuel Celler (chairman) presid- 
ing. 

Present: Representatives Celler (chairman), Willis, Rogers, Reed, 
and McCulloch. 

Also present: E. Ernest Goldstein, general counsel to the subcom- 
mittee; John F. Woog, assistant counsel; Jerrold Walden, assistant 
counsel; and Eileen R. Browne, clerk. 

The Cuatrman. The subcommittee will come to order. The Chair 
wishes to make a statement. 

This morning we conclude our hearings on the four bills relating 
to resale price maintenance which have been referred to this subcom 
mittee. 

The issues presented by this legislation are complex, and the wit- 
nesses who appeared before us in previous sessions, as well as those 
who are with us this morning, have a great deal to contribute toward 
the resolution of the economic and legal issues involved in this matter 

It had been our hope to be able to extend these hearings further and 
to hear from many other witnesses, representatives of both points of 
view, who could have made a notable contribution to our inq:iry. 
However, the pressure of business of the House has necessitated re 
vision of our plans. As a consequence, some of the witnesses wlio 
have been scheduled for later appearance are with us today. 

We have but 2 hours in which to meet this morning, and we 
six witnesses. Therefore, it is urgent that the witnesses and counsel 
limit their remarks so that an equal opportunity will be afforded to 
all witnesses this morning to place their sentiments before us. 

It will be impossible for the great many witnesses to make a full 
presentation in the 15 minutes which will be allotted to them this 
morning. Additional remarks and full prepared statements will 
made part of the record. In addition, witnesses who have not had 
an opportunity to appear personally will have their written testimony 
accepted for the record, and counsel may also submit for the record 
-uch additional documentary material as may be relevant to our 
inquiry. 

Again, may I say that only because of the limitation of time must 
we ask each witness to conclude his remarks this morning within the 
15-minute period. 
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After having made that statement, we will now hear from one of 
the distinguished Members of our House, Congressman Allan Oakley 
Hunter, of California. 


STATEMENT OF HON. ALLAN OAKLEY HUNTER, A REPRESENTATIVE 
IN CONGRESS FROM THE NINTH DISTRICT OF CALIFORNIA 


Mr. Hunter. Mr. Chairman, I will take not 15 minutes. but jus 
about a minute of your time. 

The CHamrMaAN,. Please state your name and address. 

Mr. Hunrer. My name is Allan Oakley Hunter, Representative 
from the Ninth District of California. 

I understand there are several bills before your subcommittee at 
this time, all of which would accomplish substantially the same put 
pose, that is to restore the Miller-Tydings Act to the status whiel: it 
occupied prior to the Schwegmann case. 

I believe that the fair-trade law in California has been of benefit to 
the people generally, and particularly to the small merchants. 

I feel that the application of the law to interstate sales is necessary 
in order that this law be completely effective, and for that reason | 
wm supporting legislation which will accomplish that purpose. 

With vour permission I would like at this time to file a written 


statement, 
The Cramman. You have that permission. 
(The statement submitted by Representative Hunter follows :) 


SraTEMENT OF REPRESENTATIVE ALLAN OAKLEY HuNtrEeR, NiINtH DISTRICT, 
CALIFORNIA 


Mr. Chairman and members of the committee, [ deeply appreciate this oppor- 
tunity to present my views on the fair-trade problem. The term “fair trade,” 
as you all know, refers to a system of price control in which the producer of an 
article establishes a minimum price below which his article cannot be sold. 
Control is exercised usnally by the owner of the brand name or trade-mark, and 
the retailer is the one controlled, Thus, it is a form of resale price maintenance. 

Of the 48 States, 45 have enacted laws legalizing fair-trade practices. ‘These 
laws allows a manufacturer and a retailer to enter into minimum-price con- 
tracts, and in addition, after one contract is signed, the manufacturer tay 
establish his price by notification and announcements, enforcing it on other 
retailers in the State, even though they have not signed contracts. This is the 
nonsigner provision. 

State fair-trade laws normally apply only to trade within that State, but under 
the Miller-Tydings Act of 1957, State law was extended to interstate sales taking 
place within each State, and minimum prices were enforced. In 1951, however, 
the Supreme Court ruled that the act does not reqtire the maintenance of prices 
against retailers who are not parties to actual contracts. 

The issue now confronting Congr is whether existing laws should be 
amended so as to legitimatize the nonsigner provisions of State fair-trade laws 

I believe that nonsigner provisions should be so legitimatized. Growth of the 
use of trade-marks, brands, and producer names, has come about through «a 
feeling of responsibility on the part of the manufacturer to produce a con 
sistently good article at a fair price. If better manufacturing methods, increased 
sales, and better distribution, have produced a fine article at a competitive 
price, I feel that the manufacturer should have the right to protect his product 
with fair-trade provisions which apply even to nonsigners 

Wild price cutting is an example of one of the evils resulting from the lack of 
adequate fair-trade laws. I do not, of course, refer to normal competitive pric 
ing, but to the practice of centting prices on nationally advertised items to a 
figure below cost. This loss leader will fool customers, while prices of un 
familiar products are raised. This policy of juggling prices is unfair to the 
customer, and should be prevented by fair-trade laws. 
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Freezing out independent merchants is made possible through such wild price 
eutting as just described. Prolonged selling at below-cost prices will force a little 
dealer out of business, while the larger retailer can absorb the loss, or make it up 
through other branches of his store. Fair-trade laws prevent this, 

Equalized competitive strength made possible by established minimum prices, 
is the weapon with which the neighborhood store can fight off the big monopoly, 
It keeps competition alive, and competition is the whip which brings cheaper 
prices to the consumer, and better products. 

Competition, under fair-trade laws, is stimulated between manufacturers who 
have the power to react with better products and lower prices, while Competition 
between dealers who have no constructive effect over the product, is eliminated 

Fair trade pricing is permissive, for no manufacturer is compelled to put 
his trade-marked article on fair trade, though he may do so if he wishes. Fair 
traded items compete with non-fair-traded items, and with each other, Neithet 
does fair trade force consumers to pay higher prices, nor has it had that effect 
according to studies made. 

A standard of quality is established under fair trade, by which consumers tiny 
judge the value of an article. Price cutting means a lack of standardization 
while a standard price, like a brand name gives the buyer a yardstick of value 

And lastly, loss-leader selling results in a financial loss which must be borne 
by the consumer. The public cannot get something for nothing, even thoug! 
they seem eternally intent on trying, 

In conelusion, IT want to say that Tam convinced that the practice of fooling 
the consumer by misleading price cutting is detrimental to the public interest, 
and that further, small business houses need protection agailst monopolistic 
tendencies, loss leader, freeze-out, and other similar unfair practices of big 
business. In view of these facts, I urge that the States retain their jurisdiction 
over retail trade practices, and that Congress enact legislation making it) pos 
sible to enforce fair-trade contracts in interstate commerce. 


Mr. Winuts. Your State was the pioneer State in this field of fair 
trade laws, was it not / 
Mr. Hunrer. That is correct. We hada oreat deal of trouble back 


in the early 1950°s with price-cutting, as a result of which many small 
merchants, particularly the druggists, were run out of business by 
some chain organizations through the use of loss-leaders and price 


cutting. 

Then what happened was that once they were run out, the prices 
were raised. 

We therefore fee] that this type of legislation has been beneficial. 

Thank vou very much. 

The Cramman, Thank you very much, Congressman. 

We have another distinguished Member of the Congress with us 
this morning, Representative McMullen, of Florida. 


STATEMENT OF HON. CHESTER B. McMULLEN, A REPRESENTATIVE 
IN CONGRESS FROM THE FIRST DISTRICT OF FLORIDA 


Mr. McMcuucen. Mr. Chairman and members of the subcommittee, 
my name is Chester B. McMullen. IT represent the First Congres- 
sional District of Florida. 

I appreciate very much, Mr. Chairman and members of the com 
mittee, the opportunity of my good friend and constituent, “Doe” J. EF. 
Webb, being allowed to appear before your subconinittee this morning, 

“Doc” Webb, I will say to your subeommittee, has probably made 
as great a contribution to the advancement and growth of the State 
of Florida as any one individual. He has unlimited energy, and he 
has a drug store in St. Petersburg, Fla.. known as the world’s most 
unusual drug store, and people who have the pleasure of roiling to St. 
Petersburg always go to see this drug store. 


YO4ASI o2—ser. 12 od 
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I am very plea sed to present Doc Webb. 
The Cuamman. We will be glad to hear him. Will the witness 
please give his name and address, 


STATEMENT OF J. E. WEBB, ST. PETERSBURG, FLA. 


Mr. Wess. First, I would like to thank you for the time. I was 
supposed to have been here on the fifth, and you gave me additiona) 
time, sir. 

Mr. Chairman and members of the Monopoly Subcommittee, some 
26 years ago I started this little drug store of ours down in St. Peters- 
burg. [think I had about $3,500 which I brought with me from Knox- 
ville, Tenn. 

We have succeeded through lots of hard work and long hours—at 
that time the chains were at their very peak, and everyone was going 
in for a lot of better values and merchandising to the extent of their 
ability. 

It was pretty hard getting a start in the face of all the represented 
chains there, and as the years went by, why, finally all the large chains 
came to St. Petersburg. 

But in those days we really did have some, you might say, vicious 
price cutting. 

except for hard work, how in the world would our little business 
have survived? It was just simply at that time the chains were sup- 
posed to have had better buying power. Maybe they did, but I made 
up for it in hard work and long hours. 

I never have found yet—and, mind you, I have kept going from a 
beginning where we had a 15-foot-square drug store when | started 
there, about 15 feet square and as time went on, we sold merchandise 
lower and lower. And our prices were met, and the chains made 
theirs and I made mine. 

However, I want to show this subcommittee that with my $3,500 we 
are still growing and building and building, and we now cover the 
better part of five square blocks. In other words, the banks did not 
help me. What I had to do, I just appealed to the people and sold a 
few bonds as I went along, and the people of that town backed me, and 
backed me in building my business, and so forth, and I still control the 
business. 

In other words, I still control the major part of the stock. 

My store services many pensioners. I imagine there are some 50,000 
in that area that live on only some 60 or 70 or 75 dollars a month. Now 
these are the folks that gave me their little money to help me build my 
business. 

Now what I will try to prove is the fact that any live independent, 
with changing conditions, can go forward in business. It is very easy 
to compete with any type of chain store. In other words, any live 
independent can do the same job that we have done. 

Quite often when the bills are presented at the State legislatures 
they speak of the fact that it is the little merchant that is suffering. 
It isnot. The little merchant, lots of them, a great majority of them, 
will always be little because they do not have the ambition to get any 
further. However, I promise you that all the pressure being brought, 
both in the State and the United States legislatures, is brought now 
by sluggish big chains. 
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In other words, the same people that built America, the same big 
chains, they are now the very ones that are the most deadly enemy of 
free enterprise. 

You would be surprised how many little merchants the chains bring 
to our State legislature of Florida to front for them, to give their tale 
of woe, that the little man, the little merchant, is really the man that 
wants fair trade. 

The fair trade is certainly not fair to the people. However, the big 
chains are the people that really have sponsored many, many bills in 
the State of Florida for this type of price fixing. 

We have, through legislation and through injunction, continued in 
the last 25 years—lI think 15 years of the fair trade—and since then we 
have continued through injunction to keep selling our merchandise for 
just whatever price we wish. 

The manufacturer has all the right he is entitled to. First, he owns 
his own trade name and nobody can take it away from him. 

Second, the retailer with the manufacturer in fair trade is setting 
the price for the public. As far as the public is concerned, the manu- 
facturer and the retailer is strictly a monopoly. 

The Cuairman. In Florida is it permissible, or is it the practice— 
you might tell me—for the wholesaler to set the price to the retailer 
of the manufacturer’s branded article ¢ 

Mr. Wess. No. There are different laws in different States. 

The CuarrmMan. I mean your own State. 

Mr. Wess. No. The fair trade is the only law that has set the price 
down there. 

The Ciuatrrman. Who sets the fair trade price ? 

Mr. Wess. The manufacturer and the retailer, or the manufacturer 
sets the retailer’s price in the fair trade. 

The CHAtrMAN. Does the retailer pressurize the manufacturer to 
set the price ? 

Mr. Wess. Certainly, the great majority. 

The CuatrmMan. What is the situation in Florida ¢ 

Mr. Wess. The retailer will tell the manufacturer that he will hide 
his articles unless he fair trades them. In other words, he will put his 
articles under the counter and not push them. 

The Cuairman. Does the retailer go further than that? In addi- 
tion to saving, “If you don’t fair trade the article we will not sell it,” 
does he dictate the price at which it shall be sold at retail to the public ? 

Mr. Wess. I did not get the last part of that. 

The CuammMan. Does the retailer dictate the price at which it shall 
be retailed to the public? 

Mr. Wers. Not necessarily. However, he does indirectly. There is 
a group of retailers in the State who do direct that the price should be 
fair traded and at a long profit price. 

The Cuairman. Is that a violation of the State law for the retailers 
to band together and boycott the manufacturer unless he fair trades 
his article? 

Mr. Were. Small groups on the sly and individual merchants are 
constantly putting pressure on the manufacturer whose article is not 
fair-traded to put their article on the fair trade list. 

The Cuatmrman. What is your relations with the other retail drug- 
gists in Florida? 
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Mr. Wess. Well, I do not belong to any association down there. 

The CuatrmMan. You act alone? 

Mr. Wess. Act alone. 

The CuarrMan. You are speaking for yourself this morning? 

Mr. Wess. That is right. 

The Cuatreman. Only ? 

Mr. Wess. That is right. 

The Cnatmman. And I take it you are opposed to these fair-trade 
laws ¢ 

Mr. Wess. Yes, sir; definitely. 

I might bring out one point at this time. In our Florida State Legis- 
lature, also in other States, Tam constantly hearing that free compe- 
tition is hurting the little fellow, the small merchant. I would like 
right here to state that recently, some 2 weeks ago, in the Jacksonville 
papers, this was published throughout the State. 

Mr. William puplens, manager of the United States Chamber of 
Commerce in Jacksonville, Fla., in Associated Press stories appearing 
in the papers on February 2, said, and I would like to quote this: 

Florida led the Nation in the past S years in percentage of business firm 
INCTeALSeS, 

Mind you, Florida has been a hotbed for this last 15 years of price 
cutting and so-called price slashing, and all of that. The fair-trade 
laws, or act, has been effectively blocked in Florida since its inception 
through injunctions and State legislation. 

In short, Florida has enjoyed free competition. 

Now mind you, Mr. Dunlap of the United States Chamber of Com- 
merce department at Jacksonville issued the statement through the 
Associated Press that Florida has led the Nation in the past 8 vears 
in percentage of business firm increases. He also said. “Florida firms 
advanced in number from 45,000 in 1944, to 91,200, a gain of 98 percent 
in 8 years.” 

Mr. Wituis. In what phase of business? 

Mr. Wess. In all businesses. 

Mr. Wiiuts. And Florida has a fair-trade law on the books ¢ 

Mr. Wepre. Sure, but it has not been able to be enforced, because we 
have constantly in the legislature there-—-we have put up one bill to 
counteract. In other words, it has not been working too well down 
there. The blocking of this law has allowed merchants to set their own 
prices and there has been plenty of competition, 

In other words, I built a firm that can do business and make money 
on about an average of 25 percent mark-up and still make money. 

I do not want a 40 percent mark-up, Mr. Chairman; I do not need it. 

The CHairman. You say although there is a fair-trade law in 
Florida it is not enforced; is that right ¢ 

Mr. Wess. It has not been. 

The CHarrman. And is that because the public does not want it 
enforced ¢ 

Mr. Wess. Yes, the public wants low prices. Our store has had to 
resort to legal injunctions to offer good values. 

The Cuamman. Who brings suit for the injunctions é 

Mr. Weer. Well, we do against anyone that asks us to bring our 
prices up to the fair trade level. In other words, the law has not 
worked down there for the 15 years. 
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The Cuairman. Against whom do you bring the suit ¢ 

Mr. Wess. Well, whoever brings the suit against me, we counter. 

The Cuamman. They bring a suit against you? 

Mr. Wess. The liquor firms, seven of them against us, for $5,000 
each, a $35,000 injunction. 

The Cuairrman. What happened to the injunction / 

Mr. Wess. In one way or another, with good legal status, we have 
been able to continue on for these 15 years to sell our merchandise for 
whatever price we please. 

The CHaimman. You mean these injunetion suits have not been 
successful against you ¢ 

Mr. Wess. No: I have continued on selling my merchandise, 

The CHarrMan. In what courts were the injunctions brought—in 
the United States courts as well as the State courts / 

Mr. Ween. Yes, sir, both Federal and State. 

The Ciaran. And you have won in all of those cases / 

Mr. Wers. Well, we have won in all of them that I can remember. 
The barber-shop people wanted us to get a dollar for a haircut and I 
wanted to get 45 cents, and the grocery men, we have had a half a 
dozen of those. 

The Cuarrman. Those are not fair-traded. 

Mr. Wess. I understand that was State price fixing but Bristol 
Myers brought a fair-trade suit. 

The Crainman. What happened to that suit and what was the 
article ? 

Mr. Wess. It was thrown out technically or what not. 

The Cnairman. What was the article / 

Mr. Wess. Ipana toothpaste. 

The CrairMan. Ipana / 

Mr. Ween. Yes. 

The Coamman. What were you selling it for? 

Mr. Wenn. I think at the time about 53. 

The Cuairman. What was the fair-trade price ¢ 

Mr. Wess. I do not know right now; 59 or 44, something of that 
kind. 

The Cuarman. And you won out on that injunction suit ? 

Mr. Wess. Yes, sir. 

The CnatrmMan. Is yours a charge-account store / 

Mr. Wesn. No, sir. 

The CuarrkMan. Do you give credit / 

Mr. Ween. No. The Fair Trade Act does not allow any difference 
whether you are running a credit store or not. All my business is cash. 
Fairtrade makes no difference. 

The Cuarrman. Even if you charge and there was expense in con- 
nection with the charging, it does not make any difference; if it was 
fair traded it has to be sold at the same price everywhere ? 

Mr. Wesrn. That is right. It makes no difference whether a man 
has built his business on a cash basis or delivery and charge business— 
there is no differential. The fair trade is one price. There is no dif- 
ferential there at all. Surely there should be some differential if a 
man Wants it. 

The Cyaimman. You are willing to create a saving for the eon- 
samers because you operate on a cash and carry basis 4 


Mr. Ween. That is right. 
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The Cnamman. But are not allowed to do it? 

Mr. Wess. No, That is just one price. The fair-trade price is one 
price. 

Mr. MeCunsocu. I would like to ask a question there, Mr. Chair 
man, 

The Coarman. Mr. McCulloch. 

Mr. McCuni.ocuw. Under fair trade then, as I underst: ind you, the 
contract fixes both a minimum and a maximum price that can be 
charged ? 

Mr. Wers. It fixes a minimum. 

Mr. McCut.tocw. You can charge as much more as you wish ¢ 

Mr. Ween. Yes. 

Mr. McCutnocu. If it costs you more to do credit business, you ca! 
charge above that ? 

Mr. Wess. When we started our little business down in St. Peters 
burg a 50-cent article was selling for 60 and a dollar article for a dollar 
twenty. We don’t know how they were doing that. In other words, 
they just did not have the competition. 

Any ambitious merehant can seek his way and beat any chain or 
ganization in the world. And I tell you that the chains are spending 
too much money in big palaces of business and so forth. It is the 
chain stores of this N vation, | promise you, that are pushing the little 
man to the front. It is the big chains that like the greedy profit. | 
promisé you that. There is big money behind fair trade. 

The big chains are using the little merchants to front for them to 
put over the Fair Trade Act. 

The only thing [can tell you, it has not hurt St. Petersburg. When 
I went in business there was 27,000 population. Now it is 200,000, at 
this time, with the influx of tourists and the merchants are ambitious 
and prosperous. I do not want anybody to set my price. 

The Cuammanx. The 15 minutes is running out, Mr. Webb. Wil! 
you finish your statement, please 4 

Mr. Wepre. Yes, | will. IT just wish IT had about 2 minutes. 

Folks, I] say to you that there is one thing that a retail merchaut 
today can do if you let him do it. An independe nt has the grandest 
opportunity of all of the time of his life as a businessman in ‘this fine 
country today. In other words, the independent businessman now 
can operate for much less, and he can buy just as good as any chain, 
and if he isa live and progressive man and wants to work hard, he can 
get a little backing and build whatever type of business he wants to 

The CratrMan,. I take it the gist of your statement this morning 
is that you have built up a very substantial business from very sma!! 
beginnings despite the fact that there was a fair-trade law in you 
State, a fair-trade law which in your State does not always work. [nh 
a certain sense you have disregarded it and the others have disregarde«| 
it: is that right? 

Mr. Wess. Yes. 

1 would like to bring out one point. Folks, there are some 50,000 
so-called little merchants in our class in the entire Nation, but there 
are 50,000 pensioners in my town that need better prices. I do not 
go to sleep at night with the idea that I try to break anybody. I just 
have a machine there that I built that can sell for less, and let me 
seas. In other words, I know what I am doimg. Inefficient mer- 
chants go broke in both good and bad times. 
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The CuamMan. When you were smaller did you want a fair-trade 
law, or has your position always been opposed to it / 

Mr. Were. Heck, no. I always opposed, constantly opposed, price- 
fixing laws. I want the right to sell the merchandise for whatever 
price I wish. 

The Cramrman. Any questions / 

Mr. Wese. I would like to say one thing right at this time. The 
manufacturer just utterly cannot control his article from the cradle 
to the grave. His trade-mark belongs to him. Gentlemen, he has the 
right to sell anyone he wants to or not. That you have already 
granted him. In other words, he has the right to sell J. Ek. Webb or 
to keep his goods from him. 

Mr. Rocers. Do you understand that any manufacturer has the 
right to keep from J. E. Webb the right to purchase goods that he may 
ofier to me, as an example; that the law says he may refuse vou the 
right and at the same time sell to me 4 

Mr. Wess. Yes. 

Mr. Rocers. Do you not understand that vou have the right that if 
a manufacturer offers it at a certain price that he cannot discriminate 
ainst you? 

Mr. Wess. In the Squibb case here a few years ago the Supreme 
Court upheld Squibb’s right to not sell that particular merchant trade- 
marked merchandise. 

The CuamMan. A manufacturer does not have to sell a man if he 
does not wish to. If he does sell him, he has to sell him at the same 
price. 

Mr. Wers. He does not have to sell me. I think the manufacturer 
as far as the public’s interest is concerned has enough protection. 

Mr. Rocers. Do you think that the manufacturer has any right 
whatsoever to maintain the good will of his articles ? 

Mr. Wrens. I think he certainly does have. He has the right with 
his own broker, his own distributor, and to sell whom he pleases. 

Mr. Rogers. Yes. 

Mr. Wese. Up to that point everything is fine. That is all the pro- 
tection he needs. 

I think the public is entitled today or any other day to buy an article 
ata fair price. I always figured if I can do business and work harder 
and build up a business that can sell for better values, I should. I do 
not just put out a leader. All good independent merchants just like to 
sell and give the public the benefit of their hard work by streamlining 
their organization. 

Mr. Rocers. How many employees do you have in your organiza- 
tion ? 

Mr. Weber. We have 1,500 right now: I had 3 when I started. 

Mr. Rogers. And what are their wages in comparison with—— 

Mr. Wess. They are above in that locale. 

Mr. Rogers. Are they above those in the chains ? 

Mr. Wers. They are above those in most of the chains. 

Mr. Rocers. Do they have any union organization in the town? 

Mr. Wenn. No, sir. 

Mr. Rogers. Not in your establishment ? 

Mr. Were. No. 

Mr. Rocers. Or any other establishment ? 


ag 
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Mr. Wess. No. We give bonuses, and after a year everybody is 
part of the organization. 

The Cuatrman. Thank you very much, Mr. Webb. You can submit 
a statement if you wish. 

Mr. Wess. Thank you. 

The CuatrMan. We are glad to have you, and we appreciate your 
coming all the way from Florida to give us this testimony. 

Mr. Wess. Thank you, so much. 

The CuatrMan. I want to state to the gentleman from Ohio about 
minimum and maximum prices—I understand 16 States have what is 
called stipulated price, which is considered both a maximum and a 
minimum. I would like counsel to put in the record at this point the 
names of those States. 

(The information referred to is as follows :) 


SIXTEEN STATES PERMIT THE PRODUCER OR DISTRIBUTOR OF TRADE-MARKED Goops 
To Ser STIPULATED PRICES 


Arizona Massachusetts Pennsylvania 
California’ Mississippi ‘Tennessee 
Illinois New Jersey Washington 
Iowa New Mexico Wisconsin 
Kentucky New York 

Louisiana North Dakota 


Mr. McMc ten. If it is permissible, Doe Webb would like to file a 
formal statement with the subcommittee, and I am having my girls 
make copies for each member of the subcommittee. 

The CHamman. You both have that right. 

Mr. McMetien. Thank you. 

(The statements referred to follows :) 

FEBRUARY 27, 1952. 

Re Free trade versus fair trade. 

For H. R. 4865 

Against H. R. 4592, 4662, 6367 
Hon. EMANUEL CELLER, 

Chairman and Members, Subcommittee on the Study of Monopoly Power, 

Committee on the Judiciary, House of Representatives, 
Washington, D.C. 

GENTLEMEN: As far back as Columbus America has enjoyed free trade. Our 
forefathers haggled and bartered with the Indians and each other. Under this 
system of free enterprise, hard-working, ambitious men have prospered our 
Nation and all of its people have had abundance because of this. 

Free trade, buying and selling by the law of supply and demand has been our 
creed, nen worked night and day establishing great business, inany of which 
developed into huge chains stretching across our entire Nation 

The original owners of those stores (long since dead) were rugged individ- 
ualists: they dearly loved to compete, eager to build a better mouse trap that 
enabled them to sell for less because of their rapid turn-over, better buying, and 
volume of sales. 

Today’s owners and executives of these same famous chains are now bellyach- 
ing for high profits under the so-called Fair Trade Act, big, lazy, pleasure-loving 
merchants all over the Nation don’t like competition any more—they want to 
put all the live, progressive retail merchants in jail if they dare sell for less 
than a stipulated price set by the manufacturer. 

The Fair Trade Act as far as the publie is concerned is nothing less than a 
monopoly set up by the manufacturer and the retailer. Certainly the cousumer 
is detinitely not even considered; neither is the merchant who wants to sell his 
wares for less. 

The Fair Trade Act promotes a lazy, nonprogressive type of retailer, a moth 
eaten playboy type of individual. He can, under this act, harass and sue for 
damages any merchants who cut their prices. 





STUDY OF MONOPOLY POWER 521 


The fear of prosecution and persecution from this believer of fair trade would 
wreck many good merchandisers who love free enterprise and conscientiously 
want to give the people better values. 

Can America continue to be great without competition at a retail level? Can 
we Win Wars in the future with the spineless type that won't fight for what he 
really believes right at heart. 

France, in the last World War was soft—she gave up without too great a fight. 
I've fought against fair-trade legislation for 15 years. My store has been 
Florida’s hotbed of free enterprise, so consequently the target of fair-trade 
addicts. And that’s a good name for them, 

You might ask has all this hurt the city of St. Petersburg, where my retail 
store under the name of Webb's City is located? Hardly. This city’s population 
26 years ago was about 30,000, Today, with winter visitors, the population will 
surpass the 200,000 mark. 

Has stiff competition in the State of Florida hurt the small merchant? No 
Since the inception of the Fair Trade Act 15 years ago by the Federal Govern 
ment, the Florida Legislature has kept it from working effectively in this State 
and in this city so consequently our merchants—not hamstrung by fair trade 
are progressive, ambitious, and successful. Don't take my word for it. Let 
William A. Dunlap, district manager of the United States Department of Com 
merce, Jacksonville, Fla., tell you. 

Dunlap, in an Associated Press story appearing in papers of February 2, 
said, and I quote: 

“Florida has led the Nation in the past S years in percentage of business 
firm increases, Florida firms advanced in number from 48,000 in 1944 to 91,200 
in 1952, a gain of YS.2 percent.” 

There’s your answer to the fair-trade bugaboo that stiff competition hurts 
little fellows. And right from the mouth of a man who should know of what he 
speaks. 

State legislatures, hoodwinked by monopoly-minded big business, have tried to 
pressure, through vicious price control, legislation that would wreck free enter 
prise and bamboozle the public out of millions of dollars, 

These fair-trade-minded legislators, who lend their ears to any lobbyist, always 
bring along some weak, small-fry merchant to prove the point that our prices 
wreck the little-business man. “We want fair trade and price control,” is their 
hue and cry. 

And don’t worry about the poor, poor manufacturer. He's fully protected 
Without fair trade. He has his own trade-mark and still, thank God, has the 
right to sell to whom he pleases. 

Fair trade is a deadly enemy of our way of life. It builds only weaklings and 
costs the public billions. Let's keep America and our businessmen strong, am- 
bitious, alert, and quick-thinking with free enterprise. 

In closing, I would like to quote Abraham Lincoln who said : 

“You cannot bring about prosperity by discouraging thrift: you cannot 
strengthen the weak by weakening the strong; you cannot help the wage earner 
by crippling the wage payer: you cannot help the poor by destroying the rich: 
you cannot build character and courage by taking away tnan’s initiative and 
independence ; you cannot help men permanently by doing for them what they 
could and should do for themselves.” 

Respectfully submitted, 
Wesn’s Crry, 
J. EK. Wess, President. 

The Cramnman. Our next witness is Mr. Wendell Berge, former 
head of the Antitrust Division and very distinguished lawyer in 
Washington. 

The Cuamman. Mr. Berge, we will have to invoke cloture against 
you as well as the others. I hope you will finish in 15 minutes so we 
can hear everybody this morning. 

Mr. Beroe. I shall do that, Mr. Chairman. 

The Caiman. Tam sorry we have to do that but we are compelled 
to under the circumstances. 
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STATEMENT OF WENDELL BERGE, FORMER ASSISTANT ATTORNEY 
GENERAL IN CHARGE OF THE ANTITRUST DIVISION 


Mr. Berer. Mr. Chairman and members of the committee, for the 
record, my name is Wendell Berge. I am practicing law here in the 
city. I am appearing on my own behalf. I was formerly Assistant 
Attorney General in charge of the Antitrust Division and worked 
for a good many years in this trade practice field. In that connection 
I developed some convictions on this subject which led me to desire 
to appear here this morning. I have prepared a statement which I 
turned over to the counsel of the committee, and I understand it will 
be in the record. I am only going to read portions of it. If the 
Chair desires to know from what page I am reading at any time, I will 
be glad to advise him. 

(The prepared statement of Mr. Berge follows his testimony.) 

Mr. Wits. So that we can fall right in line with your thoughts, 
will you tell us your position as to the bills before us? 

Mr. Berce. | am going to tell you right now. IL am opposed to 
H. R. 4592, H. R. 4662, H. R. 4367, all of which in one way or another 
undertake to make effective in interstate commerce the so-called non- 
signer clause which was held by the Supreme Court in the Schweg- 
mann case not to be authorized by the Miller-Tydings Act. I am 
opposed to those bills. 

1 favor H. R. 4365 which would repeal the Miller-Tydings Act. 

That is my position. 

It is my belief, Mr. Chairman, that the basically essential undemo- 
cratic character of the nonsigner clause escaped the general attention 
of the American people until the Schwegmann case last year. I think 
that many people believed that the policy of resale price maintenance 
might be a debatable policy, but they thought of it in terms merely of 
legalizing voluntary agreements between producers and dealers. And 
many people felt that resale price maintenance in any form was an 
inadvisable restraint because it prevented competition on the dealer 
level. A series of resale price maintenance contracts could have the 
same effect so far as dealer competition was concerned as horizontal 
agreements between dealers fixing prices. And, of course, such hori- 
zontal agreements were illegal per se under the Supreme Court de- 
cisions interpreting the Sherman Act. 

But it occurs to me that in most of the policy discussion the im- 
portance, and the basically undemocratic character of the nonsigner 
clause was overlooked. Not only had the type or resale price main- 
tenance condemned in the Dr. Miles case been legalized by the State 
fair-trade laws, but under those laws dealers having no desire to be 
brought into a system of resale price maintenance or any economic 
interest in participating, were legally forced to accept it at the risk 
of losing their product, and in some instances at the risk of criminal 
prosecution. 

Thus, by the simple act of making a contract with a single dealer 
in a State a producer could force every dealer in that State to accept 
and abide by the dictated price. No more effective way of eliminating 
price competition on the dealer level can be imagined. 

The fair-trade movement grew rapidly in the 1930's but its effective- 
ness was impaired by the fact that fair-trade contracts were not valid 
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in interstate commerce. Hence the movement to amend the Sherman 
Act which resulted in the Miller-Tydings Act. 

As Assistant Attorney General Morison has pointed out in his testi- 
mony before this committee, all that the Miller-Tydings Act did was 
to amend section 1 of the Sherman Act to provide that vertical mini- 
mum price-fixing contracts shall not be in violation of the antitrust 
laws or the Federal Trade Commission Act when such contracts in- 
volve : trade-marked or branded commodities which are in competition 
with other similar commodities, and when such contracts are valid 
under the State law of the place of resale. 

Thus, as he says, the act speaks only in terms of contracts or agree- 
ments and makes no reference to nonsigners. 

And in the Schwegmann case the Supreme Court held that persons 
not parties to agreements establishing minimum resale prices are not 
bound by those agreements even though the State of resale does have 
a law binding nonsigners. 

I think that the Schwegmann case is basically sound, and it is sur- 
prising to me that the point was never raised in nearly 15 years since 
the passage of the Miller-Tydings Act. 

The Cratmman. It took a very courageous and brave man to go 
against all these retail associations. 

Mr. Berce There is no doubt about that, Mr Chairman There is 
no doubt about it. But in any event, such a man or company came for- 
ward, and the decision of the court is to me very persuasive and neces- 
sarily in line with democratic economic policy. 

The Cuarrman. Let me ask you this: Do you think that the Supreme 
Court would hold valid the binding of a nonsigner if we changed the 
antitrust laws as is desired by the wording of these bills before us? 

Mr. Beree. I think, Mr. Chairman, it would present a very serious 
question of constitutionality. Of course, it is presumptuous to try to 
predict what the Court would do ina particular case. 

The Cuarrman. What are your views on it / 

Mr. Bercr. My views are that a strong case for unconstitutionality 
would be made. 

The CHairman. Why? 

Mr. Berce. Because it seems to me that you could effectively argue 
that it is a violation of due process to require a man to accept a price 
that is stipulated in a contract to which he is not a party. 

I think that a strong case to that effect could be made, but, of course, 
the Court did not need to reach such a question in the Schwegmann 
case because there were simpler grounds: Simply that the Miller- 
Tydings Act did not cover such a situation, the Miller-Tydings Act 
did not legalize in interstate commerce the binding of persons to 
agreements to which they were not parties. 

Mr. Wuuts. Mr. Berge, the proposition you are now discussing 
was brought to the forefront by me at the very inception of these 
hearings. I asked Mr. Morison and the other lawyers who preceded 
you, and none of them indicated that there was a constitutional ques- 
tion. In other words, the testimony heretofore has been simply that 
what the Supreme Court did was to interpret the Miller-Tydings Act 
that was passed by Congress. 

Mr. Beree. That is true. 

Mr. Wiuus. And held that act as passed by Congress does not pur- 
port to bind nonsigners. 
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Mr. Berar. That is true. 

Mr. Wituis. But they went further than that and admitted that we 
would be on constitutional grounds by imposing an obligation on non 
signers. I just bring that out. 

Perhaps you have made a study on it, but I have not. 

The point occurred to me at the very beginning of the hearings, and 
every lawyer that has appeared up to now has conceded that we were 
not being offensive constitutionally if we wanted to pass any of these 
bills. 

The Cuatrman. I do not think the questions were pressed, were 
they ¢ 

Mr. Wittts. It is that very point I brought out. 

The Cuairman. I knew you did. I do not believe others did. 

Mr. Beror. Of course, it was true there was no constitutional ques- 
tion presented in the Schwegmann case. I understand, however, that 
the chairman’s question was whether 1 thought there would be a con- 
stitutional question if this legislation was enacted. And my opinion 
is that # would be challenged, and that a substantial constitutional! 
question would be presented. 

Mr. Wiis. Let’s get back to the question. Many of the State 
acts containing obligatory nonsigner clauses have been tested as to 
constitutionality, Mr. Berge, and not once have they been held un- 
constitutional. I think vou are on very slim grounds there. 

Mr. Gotpsrers. Mr. Berge, along that line, it is true, is it not, that 
in the old Dearborn case they held the Illinois act was constitutional ? 

Mr. Berer. That is true. 

Mr. Goupstrixn. But that case only involved the question as to 
whether a manufacturer could set a price and did not have anything 
to do with the wholesaler setting a price, did it ¢ 

Mr. Berer. My recollection is that that is right, and I do not recall! 
whether the nonsigner clause—although I know there was one in the 
I}linois act, I do not recall that was specifically stressed in that case. 

Mr. Goipsrern. What I meant is that the case involved signers, 
but at the same time the Illinois act which contained a nonsigner pro- 
vision was not attacked. 

Mr. Berer. I think that is right. 

Mr. Gorpstern. Along that line, sir, do you think that subsection 
(d) of the Keogh bill would create a further problem not previously 
contemplated by the Court in the sense that it might involve some 
sort of block or obstruction to the free flow of interstate commerce ? 

The CHamMan. Just state briefly what that section is, Mr. Gold- 
stein. 

Mr. Goutpstern. That section, as I understand it, Mr. Chairman, 
refers to the Wentling decision and provides that when a retailer in a 
fair-trade State either advertises, offers to sell, or sells in interstate 
commerce an article at a price below the fair-trade price of his own 
State, a Federal cause of action arises. 

The CuairrmMan. And also, if he is in non-fair-trade State and he 
ships at below fair-trade price across the line into a fair-trade State 
and uses the mails or railroads or other interstate transportation, a 
course of action arises under H. R. 6367, and thus the question of 
whether that is in violation of the commerce clause of the Constitution 
arises. 
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Mr. Goupsrern. And also, Mr. Chairman, section 1 (d) applies to 
all advertising. 

The Cnamman. What is your opinion on that? 

Mr. Berer. I have discussed that section for a couple of pages in my 
statement, pages 12 and 13, But it occurs to me that there would be 
serious questions raised there because, as I understand it, if a manu- 
facturer makes a contract or an agreement with a distributor in inter- 
state commerce in which that distributor accepts the certain price, 
and then someone else advertises in interstate commerce a lower price, 
that under this section 1 (d) of the Keogh bill the person enjoying 
the price protection has a cause of action for injunction or damages 
against the party who advertises in interstate commerce at a lower 
price than the manufacturer has set. So that it is an attempt to pro- 
ject the State fair-trade price into interstate transactions and to create 
a private cause of action on the part of a person alleged to be damaged. 
And that exists if one merely advertises in interstate commerce or 
offers to sell at a price lower than the fair-trade price. 

It isa legislative attempt, I believe, to overrule or set aside the third 
circuit case, the Wentling case, which I have discussed at page 13 of 
my statement, in which the court held that the Pe ‘nnsVivania nonsigner 
clause was in: ipplicable to x noncontracting Pennsy ivania dealer who 
made a cut-price sale across State lines. 

That case was decided by the third circuit, the Wentling case, in 
which they held the nonsigner clause inapplicable to interstate sales 
and decisions were rendered both before and after the Schwegmann 
ease. 

The CuaimmMan. So that in effect would you not have this situation 
if we pass the Keogh bill, or that particular provision that vou have 
spoke nof? A manufacturer who might be in a fair-trade State could 
dictate the price that a dealer could ¢ hi arge in a non-fair-trade State. 
So that somebody in New York could dictate the price at which a 
manufacturer in Missouri, say, sells his goods all the way down the 
line and controls that fair-traded article in the hands of the retailer 
in Missouri ? 

Mr. Bereée. I think it would. And moreover, I see the possibility 
of conflicting prices from this situation: Suppose a manufacturer, 
let us say, in New York requires that a distributor in Pennsylvania, 
let us say, shall observe a certain price, and then he fixes a different 
price for Virginia distributors. Now both these distributors do some 
interstate commerce sales. M: Lybe they are mail-order houses. 

Let’s say that aman runs a mail-order house in Virginia and another 
man runs one in Pennsylvania, and they sell the same manufactured 
product, and the manufacturer undertakes to set the price and he sets 
; different price in Pennsylvania than in Virginia, and then the Pe nn 
sylvania and Virginia mail-order people both sell in Indiana. But 
according to this section, as | understand it, each would have to observe 
in his interstate sale the price that the manufacturer had set. So you 
would have one mail-order house charging one price that was dictated 
ina mail-order sale in Indiana, and the other mail-order house would 
be required to charge a different price. It seems to me that it does not 
make economic sense and that it leads to a great deal of confusion. 

Now my time is running rapidly and—— 
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Mr. Wits. I want to ask you a couple of questions, though, be- 
cause I hate to see the record in the shape it is in the way you have 
built it up. 

Do you discuss the constitutionality of the nonsigner clause in you 
statement / 

Mr. Berce. No; I don't. 

Mr. Wituts. You are just expressing a surface opinion here on this 
question ¢ 

Mr. Berce. All 1 intended to say, Mr. Congressman, was that I was 
asked an opinion as to whether these laws would be challenged con 
stitutionally if they were enacted. 

Mr. Wiuuts. Yes. 

Mr. Berer. And it is my judgment that they would be. Now I may 
be wrong. 

Mr. Wiis. Let me ask you this question: You are aware of the 
fact that they have been challenged in the past and have been held 
constitutional 4 

Mr. Beree. I am aware of the fact that several of the State laws 
containing nonsigner clauses have been held constitutional; that is 
true. 

The Cuamman. Have they been held constitutional in the Supreme 
Court on the question of the nonsigner clause ? 

Mr. Berce. Several fair trade laws have been held constitutional by 
the Supreme Court. | think the first one, 1 believe, was the Illinois 
law. I do not have the case citation, but it was a liquor case, and it 
was about 15 years ago. It was decided by the old Supreme Court. 

I do not recall, however, that the nonsigner feature was specifically 
passed on in that case. I do recall that the law contained such 2 
provision. 

Mr. Rogers. What you mean, Mr. Berge, is that in the event Con 
gress should enact the Keogh bill and a client should come to you as a 
nonsigner and ask you to represent him in court, one of the defenses 
that vou would set up against this bill is that it violates due process 
of law, for the reason that he has not signed a contract, and therefore 
it is unconstitutional. You believe that the Supreme Court would sus- 
tain your contention. 

Mr. Beror. I think that is a fair statement, sir, And T also think 
that we must recognize that there are a number of basic propositions 
on which the Court has taken different attitudes since 1936 when, I 
believe, the first fair trade law was passed on. 

Mr. Rogers. Now let’s get away from the question of the legality of 
any of these particular laws. IT understand that you take the position 
that inasmuch as we have the Sherman Antitrust Act and the Robin 
son-Patman Act as they are enacted to prohibit monopolies and to 
prohibit discrimination, and as they deal with manufacturers and dis- 
tributors, that we have gone far enough then in the chain from the 
manufacturer to the ultimate consumer; that once it has left the hands 
of the manufacturer or the distributor and gets into the retail trade 
any legislation that may tend in any manner whatsoever to set up a 
code of ethies, should Tsay, among the retailers would be bad legisla 
tion. Is that about it? 

Mr. Berce. | would not say that any legislation would be bad legis 
lation. T have developed in this paper—and [ will just try and sum 
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marize it here in a moment—my philosophy that we should have a 
maximum of free competition at all of these levels, and that it is time- 
honored policy of Congress to encourage competition. 

The Sherman Act has been interpreted to forbid horizontal price- 
fixing agreements, and | believe that the Miller-Tydings Act and 
the State fair-trade Jaws have worked to permit the fixing of prices 
just as effectively through a series of vertical contracts as would be 
the case 1f it had been authorized on a horizontal level. 

In other words, with vertical price fixing we are undermining the 
basic policy of the Sherman Act. And I think that at all of these 
levels of distribution right down to the retailer we should permit 
the passing on of savings to the consumers, but under these fair-trade 
laws if you have one price established and insisted on, then the more 
efficient retailer is denied the right to pass on the benefits of his savings 
to the consumer. 

I think, for example, that a retail house that operates in a low-cost 
neighborhood, pays lower rent, lower taxes, does not undertake to 
put on a big front, is efficiently operated, may well be able to sell 
a branded product at less than a more fashionable store in the better 
part of town that has higher taxes, higher rents, and a big show front. 
And I say that if that store can do it, it should be free to do it. It is 
in the public interest to have those savings passed on to the consumers, 
and it is a part of the freedom of the American businessman to be 
able to run the sort of an establishment that he wants to, 

Also, let’s say, even on F Street there are some stores that are no 
doubt more efficiently run than others, and if they can take a nationally 
wdvertised brand and sell it at a few cents less and still make a good 
profit on it, IT think they should have the right to do so. 

That in summary ts what is behind the philosophy that underlies my 
whole thinking on this subject. 

Mr. Regers. Now you and [ as lawyers recognize that manufac- 
turers by trade-mark or brand or what-not have good will that they 
claim they have built up, and that the court has recognized such good 
will as an item to be protec ‘ted, 

Now you take the position that the manufacturer, understanding 
that he has the good will, must in turn permit it to be sold below 2 
certain price which would tend to destroy that good will, would you 
be willing, if in his opinion it did destroy the good will, to say that 
vood will could be destroved in order to keep the free-enterprise sys 
tem? Do vou think that the retailer should be given the right to 
destroy that good will / 

Mr. Berer. Mr. Congressman, that manufacturer has the right to 
refuse to deal with anyone that he thinks is hurting his good will: 
that is, he can refuse on a voluntary basis. Tf he thinks that the way 
[am handling his product, that the way IT am displaying it, or the 
way Tam pricing it is contrary to his interests, he does not have to 
deal with me. although he cannot make a contract or agreement with 
omeone else to hoveott me. 

But under the Colgate case—and it has never been overruled—he 
does not have to deal with me. 

Now that is item 1. He has a right to exercise his judgment to re 
fuse to deal with me. 

Item 2. Tam net too much impressed by fhe argument that the 


vood will of a product suffers by offering it to the public at a lower 
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price. I cannot see that the value of toothpaste or aspirin or some- 
thing else, that the good will of it suffers because you can buy it a few 
cents less. Asa matter of fact, in my judgment, it may often improve 
the good will. 

Item 3. I think that in actual effect—and Tam sure that plenty of 
economic testimony could be produced—the resale-price maintenance 
laws have not been effective in preventing the so-called evil that you 
are talking about, because what happens is this: That the chain stores, 
or anyone else large enough to do it, who wants to resist the dictated 
price in a fair-trade State, can take the manufacturer's nationally ad- 
vertised product off the market and develop their own brands, and 
they are doing it. . You can go into the large chain organizations that 
do not accept or go along with the policy of resale-price maintenance, 
and many of the national brands are not.carried. They have been 
able to develop brands of their own and put them out at their own 
price. 

But unfortunately the little fellow cannot develop a brand of his 
own. So he has to take the nationally advertised brand because he 
cannot conduct business without carrying it. And he may be able 
through his own efficiency to sell it at 10 or 15 percent less than the 
manufacturer's dictated price, but he cannot legally do it under fair 
trade. 

Mr. Rocers. Well, the sum and substance of it is that you point out 
many obstacles in dealing with the retail business, that make it vir 
tually impossible for Congress if they wanted to set a code of ethics 
or standard among the retailers. You say that due to the nature 
of the business competition that you cannot visualize any law that 
would be workable due to the many factors involved. Is that about 
right / 

Mr. Beree. I think that through devices like the Federal Trade 
Commission Act, where unfair and deceptive methods of competition 
are forbidden, through the trade-practice conferences which the Fed 
eral Trade Commission fosters, and through that approach the Fed- 
eral Government very definitely can elevate the standards of business. 

Particularly I favor the elimination of any sort of misrepresenta 
tion about a product: but Ido not think as a matter of policy T would 
agree that it would be desirable to have a code which permits price 
fixing, either horizontally or vertically, because T think that it is con 
trary to the very basic notions of our free economy, and | do not be- 
lieve in freezing price structures in order to protect inefficient units 
of industry. 

Mr. Rogers. Then I take it you would not approve the use of loss- 
leaders where retailers sell below the actual cost of the item / 

Mr. Berce. I quite agree that loss-leaders are very often uneconomie¢ 
and unfair. 

The Ciamnman. Mr. Berge, do we not have provisions in the Robin 
son-Patman Act which would get after those who indulge in loss 
leaders for putting a competitor out of business 

Mr. Berce. Yes. 

The CHairman. I will read you the section : 

To sell or contract to sell goods at unreasonably low prices for the purpose of 
destroying competition or eliminating a competitor— 


shall be deemed a violation of the Robinson-Patman Act. 
Mr. Bere. I think that is the proper approach. 
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The Cnairman. Do you think that act is sufficiently broad to get 
after those who indulge in cutthroat competition, in loss-leaders and 
so forth to put a competitor out of business ¢ 

Mr. Berce. I think that vigorous enforcement of the Robinson 
Patman Act can be very effective in that direction. Iam not prepared 
to say that maybe the act could not be strengthened, although I do 
not have any particular thought in mind in saying that, 

The CuateManx. What is the good of strengthening it when this 
House cuts down the appropriations for the Antitrust Division and 
does not sive the mi the implements and the weapons to enforce the law 

Mr. Br rok. That presents a very real problem, sir. 

The Carman. Do you not think the answer probably would be 
to strengthen the Antitrust Division so that it can properly enforce 
the Robinson-Patman Act 4 

Mr. Berce. | very definitely think so. I think it should be strength 
ened by giving it more resources for enforcement, a larger staff, more 
funds. I think the same could be said of the Federal Trade Com 
InISSIOn. 

And coming back to your suggestion, Congressman Rogers, [Tam 
not saying for a moment that we have to have anarchy in our business 
relations, but I do say that so far as price compet ition is concerned we 
hould permit free competition. And if the law is not sufficient to 
deal with practices like loss-leaders through the Federal Trade Com- 
mission and the Robinson-Patman Act particularly, that is a problem 
that can be dealt with specifically. Of course, it presents a lot of 
technical questions, because what is a sale ata loss? Well, there are a 
lot of factual analyses necessary to determine what the actual cost of 
i product is and how high a price must be maintained in order that it 
iot be sold at a loss. And whose costs are we considering and so forth. 
But Ido not say those problems are insuperable. But I think if the 
Robinson-Patman Act were vigorously applied it could take care of 
i lot of these situations. 

Mr. Rogers. Do you not agree that in the face of the recent Supreme 
Court decision in the Indiana case, where the Standard Oil Co. were 
selling to one dealer lower than another, and they offered the defense 
that they did it in good faith, as the Supreme Court interpreted the 
facts in that case, that where they could offer the defense in good faith 
i order to meet competition, that such a decision would tend to weaken 
wv destroy the section which the chairman has read to you about loss 
leaders ¢ 

Mr. Berce. Well, sir— 

Mr. Rogers. Could not a man come in and say, “Well, ves, I am 
selling below cost. IT admit it. But I am doing it in order to try to 
Ineet competition in good faith over here.” 

The Cuairrman. You have got to consider the exigencies of that 
case. That was a very unusual case. 

Mr. Rogers. That is what I am trying to point out: It is so unusual 
that even the Federal Trade Commission thought they had violated 
the law and so did the circuit judge, and then we had the five to three 
decision. 

Mr. Berce. Well, each of these situations, of course, must be con- 
sidered on its own facts. 

The CHairman. Mr. Berge, 1 am going to ask you to terminate 
how, 
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Mr. Berer. I appreciate your having extended my time. 

The Cuarrman. We will accept your statement for the record anc 
we appreciate your coming here. 

Mr. Berce. I did not get out much of what I had in the paper, bu: 
I hope that you will read it and consider it. 

Mr. McCut.ocn. I should like to ask Mr. Berge a question. You 
are here on your own behalf ¢ 

Mr. Berer. Yes. 

Mr. McCuisocn. You are not here representing any firm, corpora 
tion or company ¢ 

Mr. Berar. No; as a matter of fact, on matters of public interest, 
matters which I still take an interest in as a former Government of 
ticial—and I have tried to give some of my time to public aectivity— 
I have clients that I know would disagree with me. 

Iam a Democrat. A good many of my clients are Republicans 
I do not poll my clients on a question of this kind, but I suspect there 
are one or two who quite squarely disagree with what I said this 
morning. 

Mr. MeCutiocn. I am glad to hear you say you are giving sony 
time to the public good. I think that there are too many people in 
business and in the professions who do not give enough of thei 
time to public affairs in an unselfish manner. 

Mr. Berce. Thank you. I do not claim any special virtue about it 
It just happens I am constituted so T would not be completely happy 
if I did not take a fling at something like this once in a while. 

Mr. Rogers. May I add, even though vou did not get to finish you: 
statement, | think that you answered the questions well, and we ap 
preciate it. 

Mr. Berer. Thank you. 

The CHainman. Thank you, Mr. Berge. 

(The statement submitted by Mr. Berge follows :) 


STATEMENT OF WENDELL BERGE, MEMBER OF THE DISTRICT OF COLUMBIA BAR 


For more than 15 years I have had a deep interest in opposing all efforts 
nullify the application of the Sherman Act to resale-price maintenance agre 
ments. For 10 years I was a member of the staff of the Antitrust Division an 
later for nearly 4 yeurs was Assistant Attorney General in charge of tha! 
Division. As a result of this experience, I gained some appreciation of tl: 
serious impact of so-called fair-trade laws upon the basic effectiveness of Fe 
eral antitrust legislation. The purpose of ny appearance today is to add to tly 
record a brief statement of my own convictions on this subject 

I shall not undertake to outline the history of the judicial decisions outlawin 
resale-price maintenance, or of the efforts of the States, goaded on by powerfu 
lobbies, to neutralize these Court decisions. Such matters have already bee: 
covered adequately in your record. Nor is it necessary for me to recite thi 
history of the Miller-Tydings Act which legalized to a limited extent resale-prici 
maintenance in interstate commerce. Yon are fully familiar with the Mille 
Tydings Act and its background. 

i dc want to state, at the outset, that | am opposed to H. R. 4592, H. R. 4662, 1 
R. 4367, all of which in one way or another, undertake to make effective in inte: 
state commerce the so-called nonsigner clause which was held by the Supreme 
Court in Schiregmann Bros. v. Calvert Corp. (341 U. 8. 384) not to be authorized 
by the Miller-Tydings Act. I do favor H. R. 4365 which would repeal the Miller 
Tydings Act. 

In the early days of the Sherman Act resale-price maintenance commonly 
Ineant an agreement or agreements between a producer and dealers providing 
that the dealers would agree to observe prices dictated by the producers. I 
the leading case of Dr. Miles Medical Co. v. Park & Sons Co. (220 U. 8. 373) the 
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Supreme Court held that such agreements were illegal under the Sherman Act. 
Later, however, the Court affirmed the right of a producer to refuse to deal 
with particular dealers provided there was no agreement respecting price main 
tenance involved. United States v. Coluate & Co. (250 U8. 300). This, of course, 
left the door open to refuse to deal with price cutters in the absence of an 
agreement to maintain prices. But in Federal Trade Commission v. Boech-Nut 
Packing Ce. (257 U. 8. 441) the Court in eect held that any effort to police re 
tailers to ussure that they were observing suggested prices was illegal. Thus, 
for some years the test of legality seemed to be whether or not on the facts 
an agreement or enforcement methods existed. 

But there was strong sentiment amongemanufacturers, particularly those who 
made and marketed branded products, to seek the right legally through contracts 
to dictate resale prices. The so-called fair-trade movement started with the 
first fair-trade act passed in California in 1931. This act, however, merely legal 
ized resale price maintenance agreements in intrastate Commerce. The really 
significant fact in the growth of fair-trade legislation came with the devel 
ment of the so-called nonsigner clause. This clause, as you know, provides that 
if prices are set by agreement between a manufacturer and a dealer, thereafter 
all dealers in the State are bound by the dictated price. They do not voluntarily 
undertake any contractual obligation but, nevertheless, they are bound. Cali 
fornia adopted this nonsiguer clause in 1933 and thereafter, 1 believe, all State 
laws that were enacted contained it: by 1941 45 States had fair-trade laws 

It is my belief that the essentially undemocratic character of the nonsigner 
clause escaped the attention of the American people until the Schwegmann Case 
last vear. - think that many people believed that the policy of resale-price 
maintenance might be a debatable policy, but they thought of it in terms merely 
of legalizing voluntary agreements between producers and dealers. Many people 
felt that resale-price maintenance in any form was an inadvisable restraint be 
cause it prevented competition on the dealer level. A series of resale-price main 
tenance contracts could have the same elrect so far as dealer competition was 
concerned as horizontal agreements between dealers fixing prices And of course, 
such horizontal agreements were illegal per se under numerous Court decisions 
applying the Sherman Act. 

But it occurs to me that in most of the pdlicy discussion the importance, and 
the basically undemocratic character of the nonsigner Clause was overlooked 
Not only had the type of resale-price maintenance condemned in the Dr. Miles 
cause been legalized by the State fair-trade laws, but under those laws dealers 
having bho desire to be brought inte a system of resale-price maintenance or any 
economic interest in participating. were legally forced to accept it at the risk 
of losing their product, and in some instances at the risk of criminal prosecution. 
Thus, by the simple act of making w contract with a single dealer in a State a 
producer could force every dealer in that State to accept and abide by the dic 
tated price. No more effective wa) of eliminating price conipetition on the deale 
level can be imacined. 

The fair-trade movement grew rapidiy in the T!380's but its effectiveness was 
impaired by the fact that fair-trade contracts were not valid in interstate com 
merce, ence the movement to amend the Sherman Act which resulted in the 
Miller-Tydings Act. 

As Assistant Attorney General Morison has pointed out, all that the Miller- 
Tydings Act did was to amend section 1 of the Sherman Act to provide that ver 
tical minimum price-fixing contracts shall not be in violation of the antitrust 
laws or the Federal Trade Comunission Act when such contracts invelve: (1) 
Trade-marked or branded commodities, (2) which are in competition with other 
similar commodities, and (38) when such contracts are valid under the State law 
of the place of resale 

Thus, as he says, the act speaks only in terms of “contracts or agreements” and 
mukes no reference to nonsigners. In Schwegmann Bros. v. Calvert Corp. 
(341 U. S. 384), decided May 1951, the Supreme Court held that persons not 
parties to agreements establishing minimum resale prices are net bound hy 
those agreements even though the State of resale does have a law binding non- 
signers. The Court pointed out that the Miller-Tydings Act sanctions contracts 
or agreements between a distributor and one or more retailers to fix minimum 
prices, if State law permits, but added: 

“When they seek, however, to impose price fixing on persons who have not 
contracted or agreed to the scheme, the situation is vastly different. That is not 
price fixing by contract or agreement; that is price fixing by compulsion. That 
is not following the path of consensual agreement; that is resort to coercion.” 
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The Court also stated that when a State compels retailers to follow a parallel 
price policy, it demands private conduct which the Sherman Act forbids. After 
examining the legislative history of the Miller-Tydings Act, the Court went on 
to say that “we cannot find that the distributors were to have the right to use 
not only a contract to fix retail prices but a club as well.” 

I think that the Schwegmann case is absolutely sound, and it is surprising 
that the point was not raised until nearly 15 vears after the enactment of the 
Miller-Tydings Act. 

Let us consider the real significance of the nonsigner clause. Whether the 
economic reason for utilizing the clause in a particular case is pressure from 
the dealers or from the manufacturer, the effect, once the clause has been adopted 
in a single contract, is to put the whole retail industry of a given State under 
absolute price dictation. There is no factor in such a situation to protect 
the publie interest. Competition does not operate to protect the public interest 
because competition is eliminated by the nonsigner clause. There is no public 
representative in the transaction to protect the public interest as in the case of 
Government price regulation. 

We are all familiar with the tendency of American businessmen to resent price 
regulation—the constant lashing at the old Office of Price Administration and 
the present Office of Price Stabilization. Any regulatory agency that undertakes 
to set prices is in for a tough time. And yet, those public regulatory agencies 
that have taken such a beating have been agencies of the Federal Government 
whose powers are subject to- termination by Congress and whose every act is 
subject to public accountability. They operate under standards laid down by 
congressional authority. 

But all such factors to protect the public are absent in a scheme of price regu- 
lation in which the ultimate sanction is the nonsigner clause. The price may 
or may not be reasonable. But it is imposed on a whole retail industry by a 
single contract to which most of the retail industry is not a party. There is 
no administrative or judicial review as to the fairness of price. .It is hard to 
imagine a more absolute form of economic dictatorship. The language of Mr. 


Justice Douglas which appeared in a recent case (United States vo Wunderlich, 
96 L. Ed. 67) is certainly appropriate. 
It is more destructive of freedom than any of man’s other inventions.” 


“Absolute discretion is a ruthless master. 


It has been brought out in these hearings that although the original impetus 
for fair-trade legislation came from manufacturers interested in protecting their 
brand names, the chief interest shifted and the later pressure for fair-trade legis 
lation has come largely from the organized retail groups who saw in this device 
a means of legally eliminating price competition. Thus, there have been many 
instances where retail interests have employed their combined power to coerce 
manufacturers to give them fair-trade contracts. This coercion has not infre 
quently been accompanied by threat of boycott. 

When you consider the absolute power inherent in a fair-trade contract pro 
tected by a nonsigner clause, realization also dawns that the retailers themselves 
may often suffer by the enforcement of imposed prices which require such a low 
margin of profit that the retailer cannot profitably operate. With the vast power 
of national advertising, a manufacturer can build up such good will for a par 
ticnlar product that a retailer must carry such product whether or not he desires 
todoso,. There are, for example, in the drug field, many products where national 
advertising has created a good will for a particular brand name that is not pos- 
sessed by other competing products of fully equal merit. The local druggist must 
carry the product which has the benefit of national advertising. Under fair-trade 
contracts, containing nonsigner clauses, the manufacturer can, in effect, force 
the retailer to handle these nationally advertised brands at a ridiculously small 
margin of profit or even at no profit at all. 

In a free economy the conflicting interests of the consumer and the retailer 
find their proper level through the forces of normal competition. It should not 
be our interest to give the consumer the henefit of products sold at an uneconomi- 
eally low price nor to give the retailer the benefit of uneconomically high prices. 
But under fair trade both injustices occur. In some instances the manufacturer 
uses his power to impose on an industry prices so low as to be unfair to retailers. 
In other instances the retailers succeed through their organized associational 
activity in forcing manufacturers to raise prices above a normal competitive level. 
T understand, for example, that the record before this committee shows that the 
National Association of Retail Druggists has put on an organized effort to force 
manufacturers to increase profit margins on certain items. 
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The proponents of fair-trade legislation have managed to stir up a great deal 
of emotional sympathy by identifying themselves with the small independent 
retailer as against the larger so-called predatory chain stores. I hold no brief 
for the chain stores. Indeed, I was in charge of the Antitrust Division when the 
action against the Great Atlantic & Pacific Tea Co. was instituted at Danville, 
Ill. That case was based upon a number of alleged discriminatory and monopo 
listic practices, and in the criminal action the Government's position Was sus 
tained. The civil action is still pending. 

But because chain stores may in some instances attain monopolistic proportion 
in their industry does not demonstrate that our method of retailing must neces 
sarily be frozen in the nineteenth-century pattern. There are undoubtedly some 
economic discriminations enjoyed by certain chain operations, especially when 
they exceed a certain point in eXpansion, that must be neutralized by legisla 
tion. But it is my opinion that the independent retailers are barking up the 
wroug tree when they seek to impose compulsory vertical price control upon a 
large segment of American industry in their effort to overcome what they believe 
to be the unfair advantage of other forms of distribution 

For example, it is a well-known fact that the resale price maintenance of 
branded goods is wholly ineffective as against the larger chain operations. If a 
manufacturer undertakes to fix a price on a nationally advertised brand which is 
distasteful to a large chain operation, that chain has the facilities to introduce 
new brands at its own price and the power to advertise them in competition 
with the older established brand. The small independent druggist is often de 
pendent, as IT have previously pointed out, upon nationally advertised brands 
and must handle them at whatever price is dictated. But the chain store can 
introduce its own brand at a cheaper price and exert all its sales effort on behalf 
of its own brand. IT am sure that plenty of economic testimony could be intro 
duced to the effect that resale price maintenance is ineffective in neutralizing 


certain advantages of chain stores, 

Take the practice of loss leaders. It is a complicated subject because the ques- 
tion of what is a sale below cost depends upon technical analysis of cost data 
in each case. But the solution of whatever problem exists respecting loss leaders 
depends upon a careful analysis of that problem. The solution is net to be 


found in eliminating all Competition at the retail level. 

It has been suggested by proponents of fair-trade legislation that the polices 
of the Robinson-Patman Act tends to promote price uniformity as between whole 
salers and retailers and that it is quite consistent with the Robinson-Patman Act 
to require price uniformity in sales to consumers. What these proponents over 
look, however, is that the Robinson-Patman Act does not require or necessarily 
result in price uniformity on any level of distribution. The act is nimed at dis 
criminatory practices. Historically, I believe, its chief purpose was to wipe out 
the undue advantage of those who gained large quantity discounts. 

In explaining the Robinson-Patman amendment, the House committee stated 

“This proviso is of great importance, for while it leaves trade and industry 
free from any restriction or inspediment to the adoption and use of more eco 
nomic processes of manufacture, methods of sale, and modes of delivery, where 
soever they may be employed in streams of production or distribution: it alse 
limits the use of quantity price differentials to the sphere of actual cost differ 
ences, Otherwise, such differentials would become instruments of favor sand 
privilege and weapons of Competitive oppression.” 

But the Robinson-Patman Act made it quite clear that nothing in the act would 
prevent differentials which make only due allowances for differences in the cost 
of mannfacture, sale, or delivery resulting from the different methods or quanti 
ties in which commodities are sold or delivered to purchasers, 

Thus, it never Was intended in the Robinson-Patman Act that economies result- 
ing from different methods of distribution or greater efficiency in production 
should not be reflected in price differentials. Discriminations based on favori 
tism were prohibited. But price differentials resulting from differences in cost 
were expressly permitted. 

The opponents of fair trade do not regard price competition on the retail level 
as discriminatory any more than competition on any other level should be re 
garded as discriminatory. All that we ask is that retailers be permitted to pass 
on to consumers the benefits of efficiency and economies in operation. We think 
that a store located in a low-cost neighborhood, paying relatively low rent and 
taxes, maintaining modest display counters and making no effort to put up a 
“front,” should not be required to charge the same price for branded products 
that is charged by a fancy establishment in the heart of the best shopping district 
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of town. And even as between stores lovated in the same shopping district, 
some are simply more efficiently operated than others and can afford to sell 
at lower prices. We claim that it is the essence of our American competitive 
system that the more economical and efficient merchandisers shall be free to 
pass on their savings to their customers. 

1 have not undertaken to discuss the details of the several pending bills. 
There is one provision, however, which deserves special attention and that is 
section 1 (d) of H. R. 6367, the bill introduced by Mr. Keogh. As I read section 
1 (d) of the Keogh bill it in effect extends the nonsigner principle to the whole 
United States so that a manufacturer in one State can dictate the retail price 
throughout the country by the simple device of making a contract with an inter 
state distributor setting the price of the product. Once such a contract was 
made, it would apparently be an act of unfair competition for any competitor 
willfully in interstate commerce to advertise for sale, offer for sale, or sell or 
have transported for sale or resale or deliver pursuant to a sale or otherwise 
deliver such commodity in interstate commerce at a less price than that fixed in 
the contract made by the manufacturer with a single distributor. And the 
offender would be subject to private legal action for injunction and damages. 

This provision is apparently designed to overrule the effect of the decision of 
the third circuit in Sunbeam Corporation v. Wentling (185 F. (2d) 908). In the 
Wentling case, which was decided before the Schwegmann case, the cirenit court 
held the Pennsylvania nonsigner clause inapplicable to a noncontracting Penn 
sylvania dealer who made cut-price sales in interstate commerce. To have held 
otherwise would have meant that the Pennsylvania fair-trade price couid be 
projected all over the United States simply by the making of a single transaction 
in interstate commerce. The consequences of such a doctrine are startling, and 
yet section (d) of the Keogh bill would appear to mean that if a Pennsylvania 
dealer advertises in interstate commerce at cut prices he would be liable for 
damages, and subject to an injunction if the prices were less than those already 
established under a nonsigner contract made in interstate commerce by a Penn 
sylvania competitor. 

What I bave heretofore said relates to my opposition to H. R. 6867, H. R. 4662 
and H. R. 4592. 

I would now like to speak in support of H. R. 4865 which would entirely repeal 
the Miller-Tydings Act, legalizing resale price maintenance in interstate com- 
merce. IT think that time has demonstrated that the Miller-Tydings Act was a 
mistake. It has tended to make price competition less effective at the retail level. 
If we believe in competition as the primary regulator of price, and if we believe 
in passing economies in distribution on to the consumer, then there is no more 
reason Why price competition should be eliminated at the retail level than at 
the wholesale or manufacturing level. If on the other hand, we believe in elimi- 
nating competition at the retail level, why should we not be consistent and 
permit horizontal agreements between competitors, not only eliminating price 
competition, but competition in other matters, such as the rendering of service. 

Some of the retailers associations have hecome very powerful and have exerted 
a tremendous effect on State and National legislation. They have succeeded in 
dramatizing the problems of the “small” druggist or the “small” liquor dealer. 
Of course, it is part of our national schizophrenia that we believe in competition 


1See. 1 (d) provides as follows: 

“Whenever by contract or agreement described in subsee. (b) a stipulated or minimum 
resale price may be established for a commodity in any State, Territory, or the District of 
Columbia, where such a contract or agreement is lawful, it shall be an act of unfair ¢ ompeti 
tion, actionable at the suit of any person damaged thereby, to willfully and knowingly, 
in interstate commerce, (1) adv ertise for sale, offer for sale, or sell or (2) have transported 
for sale or resale or (3) deliver pursuant to a sale, or otherwise deliver, such commodity 
in any such State, Territory. or the District of C lumbia, where such a contract or agee 
ment is lawful, at less than the price or prices so established in such contract or agreement, 
whether the person so advertising, offering for sale, or selling is or is not a party to any 
such contract or agreement; any person, firm, corporation, or association injured in his 
business or property because of the violation of this subsee. (d) may sue for and recover 
the damages by him sustained and shall be entitled to sue for and have injunctive relief 
against threatened loss or damage by a violation of this subsee. (d) when and under the 
same conditions and principles as injunctive relief against threatened conduct that will 
cause loss or damage is granted by courts of equity, under the rules governing such pro 
ceedings, and upon the execution of proper bond against damages for an injunction im 
providently granted and a showing that the danger of irreparable loss or damage is 
immediate, a preliminary injunction may issne; action to recover such damages or for such 
an injunction may be maintained in any court of competent jurisdiction of the several 
States, or of the United States, having jurisdiction over the parties: in suits within the 
provisions of this subsec. (d) the provisions of sec. 7 of this act providing for threefold 
damages shall not apply.” 
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for the economy as a whole but when it comes to our own affairs we would like 
to have the aid of an umbrella to protect us from competition, 

I have every sympathy for the competitive problems of small business and I 
think that in the long run the strict enforcement of the antitrust laws, unimpeded 
by the Miller-Tydings Act, will be in the interest of small business. But when 
we think about small business, we must not think only of the retailers. We have 
small manufacturers and smail wholesalers in this country as well. Some of 
the small manufacturers, as we know, are having their troubles, but we certainly 
would not provide legislation permitting them to eliminate price or other com- 
petition between themselves, by private agreements unsupervised by public au- 
thority. It is part of our traditional American economic philosophy that if we 
provide fair conditions for competition, eliminate misrepresentation and de- 
ception, and try so far as possible otherwise to equalize opportunity, the most 
ellicient concerns are entitled to whatever just advantage they can win. It has 
not been part of our traditional approach to build up artificial walls around 
articular concerns or particular modes of distribution to protect them from the 
igors of competition. 

rhe fair-trade laws and the Miller-Tydings Act were departures from the 
traditional American attitude toward the relation between Government and busi- 
ness. In these laws, we, in effect, gave notice that retailers could legally exempt 
hemselves from competition. It is unnecessary for me to labor the point that 

ertical price agreements, particularly when supported by the nonsigner clause, 
ire just as effective in eliminating price competition at the retail level as would 
© horizontal agreements. The latter have been held per se illegal by the Su- 
preme Court. 

With all due sympathy and regard for the problems of the small retailers, it 
seems to me that it was discriminatory and unfair to give them a type of pro- 
tection against competition which we have always been unwilling to give to small 
uanufacturers or other groups in the community. I happen to know, as does 
this committee, that the rate of liquidation of small manufacturers in this coun- 
try during the last war and again during the present emergency has been exceed 
ngly high. I think that everything possible should be done to create conditions 
whereby these small manufacturers can survive. But IT would not favor giving 
hem special advantages which underwrite inefficiency and assure their survival 
irrespective of how well they serve the national interest. 

And this is what the Miller-lydings Act does. It guarantees the small re- 
tailer that he can secure a certain price on his product irrespective of whether 
t is an economical price and irrespective of whether it is fair to the public. The 
Miller-Tydings Act also empowers the manufacturers to impose on the retailer 
a price that is too low for profitable operation. This type of concentration, 
vhich at once increases the power of the organized retail groups and the manu 
facturers, is a reaction of fear by those who are too timid to face the competitive 
system. For these reasons I urge that this occasion be taken for the total and 
utright repeal of the Miller-Tydings Act. 

The CHarkMan. Our next witness is a representative of the Ameri- 
an Farm Bureau Federation, Mr. Matt Triggs, assistant legislative 
director of the American Farm Bureau Federation. 

Do you have a prepared statement / 

Mr. Triacs. I have a prepared statement, Mr. Chairman. 

The Cuarrman. We will accept it for the record. 

Mr. Triges. It is very short. It can be read in 6 or 7 minutes. 

The Cuamman. Go ahead. 


STATEMENT OF MATT TRIGGS, ASSISTANT LEGISLATIVE DIRECTOR, 
AMERICAN FARM BUREAU FEDERATION 


Mr. Trices. The opportunity of expressing the viewpoint of the 
American Farm Bureau Federation relative to the bills under con- 
sideration by this subcommittee is appreciated. The American Farm 
Bureau Federation is an organization of 1.452210 farm families 
ocated in 47 States and Puerto Rico. 
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The Cuairman. At that point, Mr. Triggs, 1 understand the othe: 
day the representative of the National Grange appeared, and now yo) 
appear representing the American Farm Bureau Federation. How 
many farm families or farmers are represented by your organizatio 
and that organization / 

Mr. Triecs.Well, | can give you the exact figure for the America) 
Farm Bureau Federation—1 452.210. 

Now the Grange has an entirely different membership set-up. Ou: 
membership is on farm-family basis. Theirs is on an individual basis. 
If I recollect the figures correctly, they have about 750,000, or 800.00% 
individual members. 

The Cuairman.Would you say that both organizations are the gen 
eral spokesmen for the farmers of the Nation 4 

Mr. Triees. They are representative; sir, ves. 

Mr. Rogers. We want to include the Farmers Union. Don’t for 
get them. 

The Ciamman. Where does the Farmers Union stand on this 4 

Mr. Triccs. 1 have not heard what the position of the Farmers 
Union is on this issue. 

The Cuatrman. T understand they have not polled their members 
Did you poll your members ¢ 

Mr. Triags. No. We very rarely resort to polling of members. Ou 
policy is developed on a representative basis beginning with com 
munity and county farm bureaus. The county farm bureaus develop 
policies on certain things, the county representatives come to the 
State farm bureau conventions, at which policy is voted by the county 
representatives: the representatives of the State farm bureaus come 


to the national meetings at which they participate in the development 
of the national policy of the organization. 

The CHarmman. Go ahead with your statement. 

Mr. Triaés. The American Farm Bureau Federation opposed the 
enactment of the Miller-Pydings Act and since then has — 


reiterated its opposition to resale price maintenance legislation. 

At the most recent annual meeting of the Federation at Chicago 
in December 1951, our position on this issue was restated as follows 

So-called fair-trade pricing legislation is inconsistent with the maintenance 
of the principles of a free competitive economy. Flexible and freely moving 
prices are an important element of these principles. We oppose legislative 
efforts to require nonsigners of fair-trade contracts to comply with their pre 
Visions. We favor legislation to eliminate fair-trade pricing provisions of law 

The Cuamman. In other words, this is a resolution that was offered 
at the convention of the American Farm Bureau Federation in De 
cember L951, and approved by representatives present from all of 
your organizations throughout the 47 States and Puerto Rico? 

Mr. Triges. That is correct, sir. 

Our basic objection to price maintenance legislation is our belief 
that flexibility of prices achieved by the interaction of supply and 
demand factors in a free market is a fundamental feature of a fre 
competitive enterprise system. 

The distinguishing feature of the American economic system as 
compared with private capitalism in many other countries Is ou 
concept of competition. We are one of the few nations which has 
established competition as an economic ideal by legislation prohibit 
ing practices or conspiracies to interfere with competition. 
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Many other private enterprise economies do not have this concept. 
Much of the effort of their business and governmental leadership is 
in the direction of the establishment of Government-industry agree- 
ments, the development of cartel arrangements, the enactment of pro- 
grams to mitigate the effects of competition, the furthering of meas 
ures to protect individuals in this category or that from competitive 
pressures with their supposed harmful effects. By such devices they 
tend in the direction of providing an umbrella for the inefficient and of 
reducing the pressures and the incentives for increased efficiency which 
i so Vitala part of the Ameriggn economic pattern. 

The end result of this kind of “protective” thinking is planned 
economy or socialism. 

We are opposed to all forms of price fixing, but the nonsigner pro- 
vision incorporated in some of the bills before this committee is, in 
our opinion, a particularly undesirable form of price fixing, because 
t provides a means whereby a minority of the distributors of a 
product may take action which is binding upon the majority. These 
bills would enable a manufacturer by contract with one retailer in a 
State, to compel every other retailer in the State to comply with the 
Inark-up percentages provided therein. 

Any retailer who is able to serve the public more efficiently than 
others, whether due to managerial ability or volume or location, or 
for any other reason, should be encouraged, not prevented, to reflect 
such reduced costs of Operations in his prices and by such means to 
keep competition alive and active. The consumer should have the 
benefit of any such efficiencies. 

A consumer who desires to do his shopping in less exclusive stores, 
or who is willing to accept less service than is provided elsewhere, 
should have the opportunity of participating in the savings thus 
made. 

Nor is this necessarily harmful to retailers. Any protection of 
retail dealers by fair-trade pricing practices is more illrsory than 
real. If margins are held unduly high on some items, efficient 
operators will be able to be more competitive on other items or to 
compete more actively with respect to merchandising or display ot 
advertising or trade-ins or services. We know of no evidence 
indicating that those retail trades which have generally resorted to 
fair-trade pricing practices have been more profitable than those 
retail trades which have not. Nor do we know of any evidence that 
retail trade has been any more profitable in those States having 
resale price maintenance legislation than in those States which do 
hot. 

One of the fundamental defenses of the profit system is that 
competitive forces will compel passing along to the consumer savings 
which may be made as a result of incerasing efficiency of production 
and distribution. If legislation is enacted which will prevent such 


savings being reflected in prices to consumers this basic defense of 


the profit system is destroyed. 

Resale price maintenance provisions of law provide a framework 
which may be used to implement undertakings and agreements 
ontrary to the letter and spirit of antitrust legislation. The United 
States Department of Justice has concluded. as a result of its 
] 


experience with fair-trade legislation, that 
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The Tydings-Miller Act dves not serve the purposes which were urged upor 
(Congress us a reason for its passage in that it sanctions arrangements inconsisten: 
with the purpose of the antitrust laws, and becomes a cloak for many conspiracies 
in restraint of trade which go far beyond the limits established in the 
umendment. 

Enforcement of resale price maintenance legaslation is a major 
problem in some fields honored as much in the breach as in thi 
observance. Enforcement will always be a problem because of the 
conviction of so many people that if they own an article they have » 
basic right to sell it for any price at which they can find a purchase: 

Upon behalf of the American Farm Bureau Federation it i: 
therefore recommended that H. R. 4365 be approved and that H. R 
4592, TL. R. 4662, and H. R. 6367 be rejected. We are also opposed t 
the enactment of H. R. 5767 which has been referred to the Committe: 
on Interstate and Foreign Commerce. 

The Cuarmman. In your statement you have this sentence: 

Enforcement of resale price maintenance legislation is a major problem i: 
some fields honored as much in the breach as in the observance. 

What do you mean by that ¢ 

Mr. Triecs. 1 mean that there is widespread violation of the fai 
trade contract provision. 

The Cramaan. In what State? 

Mr. Trices. Well, 1 am only familiar with my home State of 
California. 

The Cramman. Tell us about it, please. 

Mr. Trices. I can only tell you from what I read in the newspapers 
that there is continuous litigation, court action, in the State of 
California against fair-trade price practices, and common observation, 
commonly stated in the newspapers, that there is widespread violation 
The liquor trade is one where violations are most common. 

The Cuairman. Is that a result of the widespread opposition o1 
the part of the public against adherence to price fixing ¢ 

Mr. Trices. Well, I think that is true. Assuming that the news- 
papers reflect the public attitude, the attitude of the newspapers, it 
has been my observation, has generally been sympathetic to those 
who have opposed the price-fixing program. 

The Cuatrman. Is that because the newspapers get the advertising 
of firms who are opposed to price fixing ¢ 

Mr. Trices. No; I think it would be the reverse probably. 1 expect 
they have more advertising from firms interested in price fixing. 
But 1 am not an expert in the retail field as you will appreciate. 

The CHarrMan. Any questions ¢ 

Mr. McCutiocu. Yes; I have one question. 

Mr. Triggs, there is a statement on the dais here which purports to 
come from Rivers Peterson, managing director, National Retail Hard 
ware Association. I do not believe he has testified yet, but the last 
paragraph of this statement is as follows. After I read the paragraph 
I would like you to comment on it. 

Finally, gentlemen, the Congress of the United States has protected workers 
from exploitation by enacting a minimum wage law. It has protected farmers 
from exploitation by enacting parity legislation and by other means. We ask 
that you give the small retailer at least equal consideration and protect him 
from exploitation on the part of the predatory price cutter by enacting fair- 
trade legislation. 
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Mr. Tricés. 1 would be glad to comment on that, sir. 
I suppose it is a normal assumption that the natural position of 
farm organizations is to get the highest possible price support for 
the most commodities at all times. 

That would, however, be a completely erroneous assumption. 

On the contrary, the major battles of the responsible farm organi- 
zations have been to ward off, to oppose, the efforts of other people, 
other interests, to provide for farmers higher price supports, benefits 
of one kind or another, more than farmers through their responsible 
farm organizations have been asking for. 

Thus the Farm Bureau opposed with all its influence the enact- 
ment of the Brannan farm plan. Thus the Farm Bureau has opposed 
some of the gadgets in the Agricultural Act of 1949 which had the 
effect of raising price-support levels to what they believed to be an 
unsound level. Thus the Farm Bureau has supported in the last 
Congress, and will support in this Congress, a reduction in appro 
priations, a substantial reduction, for the agricultural conservation 
program. And we stand ready to oppose any efforts that might be 
made to increase the level of price suport. And I think if it was not 
for that opposition, there would be some efforts made. 

Mr. MeCutiocnu. I would like to ask this question: I take it from 
what you have just said that the Farm Bureau and the members thereof 
believe that some price fixing and some price legislation is proper 
and is in the interest of the economy of the country: is that correct / 
Do I correctly interpret what you have stated / 

Mr. Triges. Your statement is substantially correct. 

Mr. MeCutrocnu. All right now. T should like to go forward from 
that statement. If that be correct, then is your position only one of 
difference in degree in the matter of price maintenance by so-called 
fair-trade legislation / 

Mr. Triges. It is a difference of degree. as all problems before 
‘ongress, of course. 

Mr. McCunsocnu. I am not exactly satisfied with that last comment. 
do not think that is necessarily so. 

Mr. Trices. I have not finished answering it. si 

Mr. McCutxiocn. All right. 

Mr. Trices. I wish to read something here from our 1952 annual 
meeting resolution on farm-price supports: 


~ 


Farm-price supports are an appropriate and necessary protection against 
unreasonable price declines. It is not, however, the responsibility of the Gov- 
ernment to guarantee profitable prices to any economic group. We favor the 
maintenance of the present price-support features of the Agricultural Act of 
1949 which are designed to provide protection against extreme price declines 
without going to the opposite extreme of Government price fixing. We do not 
believe that action to raise the level of price support above that now provided 
in the Agricultural Act of 1949 is in the long-run interest of the farm people. 

Now that is a policy which generally leaves agricultural prices 
free to fluctuate in a free market subject to supply- and-demand 
factors. 

Mr. McCcutiocn. But with an ultimate platform under them. 

Mr. Tricas. Yes. 

Mr. McCunsocn. Under the prices. 

Mr. Trices. We consider that the present price-support policy is 
in general comparable to minimum wages for industry. or in the field 
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in which we are specifically dealing, loss-leader legislation. We are 
not testifying in opposition to loss-leader legislation, but we are testi- 
fying in opposition to price fixing which is designed at a level to 
guarantee a profitable price to the people involved. 

Mr. McCutxiocnu. Is that not the result of the purpose of certain 
parity-price legislation for farm products? 

Mr. Trices. I think not, sir. 

Mr. McCunzocn. It is not é 

Mr. Trices. I do not think that the price-support level in our agri- 
cultural legislation is a price that guarantees a profitable price to 
farmers, as evidenced by the fact that a great majority of farm prices 
in a free market today are substantially above the level of price 
support. 

The Cuatrman. Are there any other questions / 

Thank you very much. We appreciate your coming here. 

Mr. Triecs. Thank you. 

The Cuairman. Is Mrs. Leslie Wright of the General Federation 
of Women’s Clubs present ? 

(No response. ) 

The Cuarrman. Iam informed Mrs. Wright will be here by 11:30. 
We have a few minutes vet. 

Our next witness is Mr. Rivers Peterson, managing director of the 
National Retail Hardware Association. 


STATEMENT OF RIVERS PETERSON, MANAGING DIRECTOR, 
NATIONAL RETAIL HARDWARE ASSOCIATION 


Mr. Prererson. Mr. Chairman and gentlemen of the committee, my 
name is Rivers Peterson. T am managing director of the National 
Retail Hardware Association, whose headquarters are located in In- 
dianapolis, Ind. I have been employed by that organization for 32 
years. Since 1904, I have been connected in some way or other with 
the hardware business. This qualifies me, I think, to speak with 
some degree ot experience about the operations of retail hardware 
stores and some of the problems of their owners. 

The National Retail Hardware Association is an affiliation of 37 
State and regional associations with a total membership of about 22,- 
000 hardware stores located in every State of the Union. 

My appearance here today is for the purpose of asking your com- 
mittee to give favorable consideration to legislation that will again 
make fair-trade contracts, when properly and legally prepared by the 
owners of nationally known trade-marks, effective in preventing pred- 
atory price cutting by those who wish to use, not the merchandise 
primarily, but the nationally known names of these trade-marks for 
the purpose of building their own businesses at the expense of their 
competitors. 

I am not an attorney and T shall not attempt to diseuss the legal 
technicalities of the legislation von are considering. My appearance 
ix simply to make a plea on behalf of a class of small retailers who 
are particularly vulnerable to the price-cutting raids of their larger 
competitors. 

I think it worthy of consideration by your committee that fair- 
trade legislation has been enacted by the legislatures of 45 of the 48 
States of this Nation. Surely, if it was the evil thing its opponents 
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would have you believe, all of these 45 State legislatures would not 
have been hoodwinked and misled into enacting such legislation. 

The typical hardware retailer operates a small business establish- 
ment. The annual cost of doing business survey which our organiza- 
tion makes contained for 1950 reports from 1.080 stores. It showed 
average sales per store of 895,735. The sales figures for the preceding 
4 years have varied from a low of 886.575 in 1949 to a ligh of S99585 
in 1947. 

These reports are from the more progressive retail hardware stores 
and these average figures are unquestionably higher than the average 
sales of all hardware stores. As a matter of fact the average sales 
for retail hardware stores shown by the United States Government's 
148 census of business showed average sales of aproximately 372,000 
a year by the 34,000 stores covered by this census survey. 

These retail hardware stores operate on closer margins than most 
other types of retail stores of which there are records. For 1950 these 
1,080 stores show an average margin on their sales of 28.2 percent. 
With expenses amounting to 23.75 percent of sales this meant that, 
on the average, hardware retailers earned 4.45 percent on sales of 
$95,735, or 34,260 per vear. Incidentally. this was the first time in 
5 years that the average margin had exceeded 25 percent. In the 
preceding years it had varied from a low of 27.5 percent in 1947 to 
a high of 27.9 percent in 1946, 

These two sets of circumstances, the comparatively small sales and 
the low margin on these sales, make it particularly important that 
these stores iret their intended retail prices and not be either forced 
to forego possible sales because of unwillingness to meet the prices of 


a predatory price cutter, or to lose the intended margins by meeting 


such prices. 

Further, since these are relatively small operators, they carry a 
larger percentage of nationally advertised merchandise than do the 
vreat business establishments which can atford to have both the ma- 
tionally advertised brands and duplicate stocks of either unbranded 
or private branded merchandise, and which also carry a much wider 
variety of merchandise than do the hardware stores. 

Actual figures are not available, but I] would estimate that. on the 
average, from 10 to 15 pereent of the typical retail hardware store 
sales are obtained from the distribution of nationally advertised, fain 
traded merchandise. 

But the harm from predatory price cutting goes far beyond the 
sale of just the fair traded merchandise. The owner of the Ballard 
Hardware Co.. Muncie, Ind., recently related the following experi 
ence to me: This dealer had purchased about five dozen General Elec 
tric irons in anticipation of its Christmas selling season. Early in 
December a Muneie chain drug store advertised General Electric 
irons at prices which were very close to the Ballard firm's cost. 

Not only did the Ballard Hardware Co. fail to make the sale of a 
single General Electric iron, but its sale of all electric irons dropped 
to practically zero. Nor does the harm of predatory price cutting 
end with the destruction of sales possibilities of the lines advertised 
or similar products made by other manufacturers. 

One of the harmful results from this practice lies in establishing 
the belief in the minds of the public that the advertiser is equally 
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low on all the merchandise he has to sell and that to the extent that 
such firms carry the same class of goods as does the hardware retailer, 
he suffers a loss of busmess prestige and of sales. Nor is the harm 
contined to the community in which the predatory price cutter is 
located. It reaches as far as the circulation of the paper in which 
the advertising is done. 

There is in Louisville, Ky., a department store operated by a gentle- 
man named Ben Snyder. For many years Mr. Snyder used Pyrex 
ware as one of the items on which he cut prices deeply. Dealers as 
far as 60 miles from Louisville reported to me that their customers 
brought them Snyder's advertisements and could not understand why 
these hardware men could not sell Pyrex as cheaply as Snyder did. 
The conclusion these consumers reached was that either these local 
retailers were inefficient buyers—yet they were paying the same for 
Pyrex as Snyder was—or they were trying to charge their customers 
too high a price—though the dealers were making only their custo- 
mary margin of 3314 percent on their sales of Pyrex ware. 

During these hearings you have undoubtedly had one or more wit- 
nesses appear before you objecting to fair-trade legislation because it 
would make them charge the consumer higher prices than the objector 
claims he wants to ask his customers to pay for the merchandise. 
You had one such witness this morning. 

The question [ have always wanted to ask such people is why they 
don’t sell all other merchandise at the close margins at which they 
want to offer this nationally advertised merchandise. 

I have here a full-page advertisement that appeared in the Fort 
Dodge, Lowa, Messenger and Chronicle on December 6, 1951. It offers 
a General Electric toaster which has a fair-trade price of $22.95 for 
$16.95. A general Electric mixer which is supposed to sell for $39.95 
is advertised for 829.95. A General Electric iron which has a regular 
price of $12.95 is offered at These three items, at the prices at 
which they were advertised, total 856.85. They cost $49.41. Osco 
Drug Co. made a margin of 15 percent. Do any of you gentlemen 
believe that this company is selling even a substantial part of its 
inerchandise at a 13 percent margin? Yet if that is why they cut 
these prices—so they could favor their customers with special bar- 
gains—I again ask why don’t they do it with the other goods they sell / 

If the items referred to above had been sold at their regular price, 
they would have yielded a margin of 3314 percent. Even hardware 
stores with their low cost of doing business cannot afford to sell items 
such as these for less than a 5314-pereent margin. 

Why do these price cutters insist on giving consumers the benefit of 
these especially low prices on a relatively small number of nationally 
advertised brands and why do they consistently select items that are 
not a part of the lines in which the establishment deal primarily but 
are the bread-and-butter merchandise for retailers in other lines 4 

Here, for example, is a four-page advertisement issued by Sage’s 
Supermarket in Riverside, Calif., last December. Grocery items in 
these advertisements are priced normally but a Westinghouse Electric 
iron with a resale price of $10.95 is offered for $7.95. A Universal 
coffee maker with a price of $29.95 is offered for $21.95. A Dormever 
deep fryer with an established price of $29.95 is offered for 822.95 
and so on for a number of other nongrocery items. 
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The following quotation from a letter from the Plaza Hardware Co., 
Charlotte, N. C., is — al of statements from various sections of the 
country. This dealer says 

We are enclosing herewith a tear sheet from the Charlotte Observer, November 
1), 1951, showing a full-page advertisement of the Eckerd chain of drug stores 

u Which they feature the General Electric automatic toaster at the special price 
of $15.98—regular $22.95—dealer cost $15.31. 

You will note that the price cutter is a large chain of drug stores which make 
| practice of maintaining fair-trade prices on drug items, but who feature cut 
prices on such items as towels, soaps, and hardware items to bring in floor traffic. 
In the recent past they have featured General Electric mixers, irons, et cetera, 
{| prices barely above the dealers’ costs. 

We do not need to tell you of the harm that this type of price cutting does to 
he small independent retail hardware store located next door to such a chain 
irug store. We are tempted to put in a line of drugs and sell them at cost plus 
» percent, but of course this is not a good answer to the problem. 

I could give you thousands of similar examples from all sections of 
the United States. Those I have quoted, however, give the pattern. 
The small retailer badly needs protection from this unfair type of 
merchandising, 

The implication some opponents of fair-trade legislation want to 
eave, if indeed they do not make the actual statement, is that the 
manufacturer who places his merchandise under fair trade, establishes 
_ retail price that is too high. They want you to believe that such 
manufacturers gouge the consumer. Now, gentlemen, every manu 
facturer naturally wants to sell as much merchandise as possible. To 
do so he wants his retail price to be just as low as it can be made in 
order to have the widest possible consumer appeal. If he prices his 
erchandise too high, the consumer will buy a competing brand of 
practically the same quality. No sane manufacturer is going to price 
iimself out of the market. As a matter of fact, I have long believed 
that one of the principal reasons some retailers object to fair-trade 
‘ontracts is the belief, or fear, that the manufacturer will fix his re- 
tail prices too low. that they will not allow the margin the seller eus- 
tomarily makes on other merchandise and that he wants the privilege 
of making on the goods in question. 

It has been suggested to yvou—and that has been discussed this 
nornine—that protection of the small retailer hes in enforcement of 
the Robinson-Patman Act instead of through fair trade. You have 
the history of that act ever since it has been put on the law books 
ind no record of any accomplishment so far as the retailer ts con- 
erned. 

Such suggestions overlook the fact that even if two dealers pay 
exactly the same price—which I have assumed to be in the case of 
the Oseo Drug example I have given—there is nothing to stop one 
from selling certain nationally advertised merchandise at 5 or 10 
ercent above cost. He can still use it as a loss-leader. 

But this is not the only weakness in relying on the Robinson-Pat 
nan Act. To use this act you must get evidence in the first place. 
Gut how is the retailer going to obtain the invoices from the manu- 
facturer to the other retailer? It is practically impossible. But even 
f he gets the evidence, he still has to be able to prove that the price 
oncession tends to establish a monopoly. And he has to go into court. 
Che small retailer will not do that. He does not have the money to 
iiploy attorneys, he does not have the time that such a case would 
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require and more than all he is afraid of what the big competitor 
would do to him, whether he won or lost the case. 

Some years ago our association got conclusive evidence showing that 
a certain manufacturer of aluminum cooking utensils was apparently 
violating the Robinson-Patman law in its sales to one of the large mail 
order houses. A firm of good attorneys looked over the evidence we 
had obtained and told me if we could get a retailer who was willing 
to enter suit, the attorneys would be glad to take the case on a con 
tingent fee basis. But we could not get the retailers. Everyone we 
approached said something like this: “IT would not think of entering 
a suit against that concern. It could put me out of business by under 
selling me on all the merchandise we both carry.” 

Tam sure you will find that to be the general attitude of small re- 
tailers. So from the standpoint of getting the evidence, of proving 
that the ea ice Concession tends to establish a monopoly, or being able 
to get a dealer who is willing to be party to a suit against one of the 
big chains, the Robinson-Patman Act is not in the least effective. 

We ask your committee to consider the fact that issuance of fair 
trade ‘contracts by the manufacturer is a voluntary act. I think 
someone has testified here that manufacturers are coerced into issuing 
fair-trade contracts. 1 believe, or at least I have heard, that in the 
very early days of fair trade, there was some concert of action among 
certain groups of druggists. That has long ceased. It stopped, as 
a matter of fact, just as soon as the Federal Trade Commission took 
the position that united action by a group of retailers to get a manu 
facturer to issue fair-trade contracts might be regarded as a concert 
of action which was illegal. 

The National Retail Hardware Association has certainly neve 
engaged in any such activity, nor have any group of hardware retailers 
to the best of my knowedge. 

It seems self-evident to me that a manufacturer will shape his selling 
policies to conform to the wishes and best interests of the majority of 
his customers. If a majority favor operation under fair-trade con 
tracts and the manufacturer can qualify to use them, he will probably 
vo fair trade. If a majority are opposed to fair trade, it is certain 
that the manufacturer is not going to destroy the good will of those 
customers by issuing fair- trade contracts when he knows they do noi 
want them. 

And then I come to the part that has already been quoted, but | 
again quote it. 

Finally, gentlemen, the Congress of the United States has protected workers 
from exploitation by enacting a minimum wage law. It has protected farmers 
from exploitation by enacting parity legislation and by other means. We ask 
that you give the small retailer at least equal consideration and protect him 
from exploitation on the part of the predatory price-cutter by enacting fair-trade 
legislation. 

Mr. MeCu.vocn. Mr. Peterson, do you have any comments on Mr. 
Triggs’ analysis of the last paragraph of your statement / 

Mr. Pererson. I was quite in agreement with his analysis. He 
agreed that the farmer was entitled to price protection. That ts all 
that we are asking for the hardware retailer and for other retailers. 

He said that he did not want the Brannan law. That is all right. 
They think that the price protection they have is all that they need 
and all that the farmer wants. And I think it is. 
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I think the farmer has prospered under that. 

He said, of course, that they do not guarantee the farmer a profit— 
those prices. Neither do fair-trade prices, gentlemen, guarantee the 
retailer a profit. 

The CHatrmMan. | noticed in an article reprinted from the Hard 
ware Age of September 8, 1949, entitled “Fair Trade Withstands 
Repeated Attacks,” that there is contained therein opinions of manu 
facturers of the goods that are sold in the stores of your members. 
There is a decided cleavage of opinion among the manufacturers of 
those articles. Some feel that fair trade is desirable, others feel that 
it is undesirable. 

Those who feel it is undesirable take the line, mainly, that it is 
almost impossible to police the effectiveness of the fair-trade laws. 

IT was just going through some of the opinions, and Tam going to 
ask counsel to put those opinions in the record. 

(The information referred to will be found in the appendix, p. 893.) 

The Cuamman. T also notice among those who have fair-traded 
their articles there are quite a number of the very largest operations, 
like, for example, the duo Pont Co.. Dow Chemical, Corning Glass 
Works, Aluminum Cooking Utensil] Co.—that is the Wearever out 
fit—the General Chemical Division of the Allied Chemical & Dye. 
General Electric Co., General Mills. Glidden Co. Remington Arms, 
Remington Rand, Revere Copper & Brass, Westinghouse Electric 
Corp.. United States Plywood, and so forth, 

I am going to ask counsel to put in the record at this point the 
figures reflecting the decided concentration of economic power that 
resides W ith sole of those firinis who have fair- raded those articles, 


Counsel has prepared that and that will he placed | in the record ut this 


point. 
(The information referred to follows :) 


Concentration of power in manufacturing of representative fair-trade 
/ 


morchandixe sald in hardware stores 


= lve rware an 

Abrasive prot 

Glue and gelatin 

Files 

Vacuum cleaners 

Seales and balances 
Cutlery 

Insecticides and fungicides 
Paints and varnishes 


Source: Department of Commerce, Census of 
m the Judiciary, Subcommittee on Study of Monopoly 
. : ' 


The Cramman. Any other questions / 

Mr. Wittts. I would like to bring out for the record four points de 
veloped by this witness which seem to me—although he is not a 
lawyer—to advance the most powerful arguments in favor of thi- 
legislation, without expressing my own thoughts on the subject. 


95481 2 ser. 12 
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He says he is asking for the passage of this legislation—let me 
read the paragraph. Here is point No. 1: 

My appearance here today is for the purpose of asking your committee to 
give favorable consideration to legislation that will again make fair-trade con 
tracts, When properly and legally prepared by the owners of nationally known 
trade-marks, effective in preventing predatory price cutting by those who wish 
to use, not the merchandise primarly, but the nationally known names of these 
trade-marks for the purpose of building their own businesses at the expense of 
their competitors. 

Point No. 2: 

Surely, if it was the evil thing its opponents would have you believe, ail of 
these 45 State legislatures would not have been hoodwinked and misled into 
enacting such legislation. 

Point No. 3: 

Actual figures are not available, but [ would estimate that, on the average, 
from 10 to 15 percent of the typical retail hardware store sales are obtained from 
the distribution of nationally advertised, fair-traded merchandise, 

Actuajly the record shows elsewhere that only about 5 percent 
nationally of retail sales are derived from fair-traded articles, instead 
of 10 to 15 percent. In other words, the bulk of the retail sales in the 
country, 95 percent according to one figure, 90 percent according to 
yours, sir, are derived from normal sales of unfair-traded articles. 
So there must be a reason. IT think you mean to convey why there 
issuch a terrific fight to outlaw fair trade which reaches only between 
Sand 10 percent of sales. 

Point No. 4, appearing at page 4 of the statement : 

During these hearings you have undoubtedly had one or more witnesses appear 
hefore vou objecting to fair-trade legislation because it would make them charge 
the consumer higher prices than the objector claims he wants to ask his cus 
tomers to pay for the merchandise. 

And then you say, sir: 

The question IT have always wanted to ask such people is why they do not 
sell all other merchandise 


meaning the 90 percent or 95 percent of other merchandise not fair- 


traded— 
ut the close inargins at which they want to offer this nationally advertised 
merchandise, 

Those four points seem to hit the nail on the head, 

Mr. Pererson. May I add an additional comment on the statement 
you made about the number of manufacturers who are under and the 
number who are not / 

The Ciamman. Yes. 

Mr. Pererson. And at the same time | would like to comment on 
this difference between 5 percent. IT would not think in the retail 
trade as a whole that even 5 percent of all items are fair-traded. In 
the hardware business. because it is concentrated, as I have pointed 
out, T believe that the 10- to 15-percent estimate is right. 

But T would like to say this, Mr. Chairman: We do not think that 
all merchandise, that all hardware merchandise should be fair-traded. 
There is much of it that does not lend itself to fair trade. 

As L was commenting this morning to one of my associates, we 
have had manufacturers who put their products under fair trade— 
we had one who put hacksaw blades under fair trade. He did that 
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because he thought there was a popular appeal to that practice on 
the part of ret tailers, and he was going to bitild. business by it. There 
was no sense on earth in putting hacksaw blades under fair trade. 
They are not an item that is exploited. It is also extremely difficult to 
put large electric appliances under fair trade because of the difficulty 
of trade-in values. 

All merchandise does not by any means lend itself to the use of fair- 
trade contracts. 

We do not think for a minute that there should be fair trade on 
everything. We again think that the manufacturer should know 
whether or not he is being injured, and if he feels that he is being 

njured by prices on his products being cut to the point where the 
retailers are not interested in selling his merchandise, then that 
manufacturer should have the right to protect his name. 

Somebody has said these chains, large buyers, can get duplicate 
merchandise. Let them have it. We have no objection on earth to 
them selling unbranded merchandise. They can give it away if they 
want to. Our objection is for them to take a nationally known brand 
and cut the price of that and destroy the business of the dealer for 
whom perhaps that brand means a lot. 

The CHamman. Mr. Goldstein. 

Mr. Goupsrers. Mr. Peterson, | would like to ask you a few ques- 
tions. 

Mr. Prererson. Yes, sir. 

Mr. Goupsrein. As I read your statement | do not tind anything 
about nonsigners in it. [notice on page 1 you say that you are “asking 
for legislation which will make fair-trade contracts, when proper ly 
and legally pre pared by the owners of nationally known trade-marks,” 
and so forth. But is it also your position, your belief, that fair-trade 
contracts should be enforced against nonsigners / 

Mr. Pererson. I think, sir, if the manufacturer is going to protect 
his trade-mark he must have the right to protect that trade-mark in the 
hands of any seller. Obviously the man who wants to cut prices is not 
voing to sign a contract. That man must be brought in and made to 
observe if the law is going to be effective. 

Mr. Goupsrreix. Do you feel that the same protection should be 
given toa Wholesaler who under certain State laws may have the right 
to establish a fair-trade price by contract with the retailer without 
authorization by the manufacturer / 

Mr. Pererson. I do not. 

Mr. GotpsvErn. So that you would not be in favor of Federal legis 
lation involving articles in interstate commerce, which would allow 
i wholesaler to set the price of a fair-trade item / 

Mr. Pererson. No, sir. I think that has messed it up. I think if it 
would stay where it was originally planned, to protect the owner of a 
brand, then that is all right. If the wholesaler has a particular private 
brand of his own, I think it is right to give him the same privilege 
hat you will give a manufacturer. 

Mr. Goupsreix. So that if the bills before the subcommittee would 
allow a wholesaler under State law to set the price, you would want 
those bills changed so as to prevent the wholesaler from establish 
ing the price? 

Mr. Pererson. I would not be in favor of them putting it in ex- 
cept where the wholesaler has his own branded merchandise. If 
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they want to put it in, I would not have any objection, but I think 
they weaken the whole fight for fair trade when they do that, and 
I think we have a much stronger argument for it if we eliminate that. 
We do not want price fixing. 

Mr. Gotpsrerx. Do you know if there are any difficulties in policing 
the fair trade within the industry ? 

Mr. Pererson. Yes, sir. 

Mr. Goupsrein. Do you know of any feasible way to lessen tlie 
difficulties of policing fair trade within the industry 4 

Mr. Prererson. They can lessen it if the Federal Trade Commis 
sion will take the position that a retailer has the right to report 
violations. 

Mr. Goupsrern. In other words, you want Federal enforcement. by 
retailers ¢ 

Mr. Pererson. No: not Federal enforcement. 1 do not want the 
Federal Trade Commission to have the right to step in because a re 
taller reports to a manufacturer the violation of a fair-trade contract. 

The, general attitude-——I do not know, they have never expressed 
it, but I know that is their feeling —is that the manufacturer mu-t 
find that price violation of his own accord; he must not be tipped 
off to it by a retailer. 

Mr. Goupsrer. But you would admit at least, without going into 
procedures, that there is that problem that must be solved if fair trade 
is to be workable / 

Mr. Pererson. The problem hes in this: There are, unfortunately, 
some manufacturers, | think, who have gone into fair trade without 
having their hearts in it. They have executed fair-trade contracts 
and they did not intend to enforce them. They did it because they 
thought that would appeal to their retailer customers, and then price 
violations have occurred and they simply passed the buck and said. 
“We can’t do anything about it.” 

Primarily any manufacturer who has the right to issue a fair 
trade contract and who issues a legal one won't have any serious 
trouble making that thing stick if he is willing to make an effort to 
enforce it. 

I think in New York City. maybe, it has taken 30 or 40 cases before 
the price cutters made up their minds that certain manufacturers 
meant business. Then they have quit. 

Mr. Gotpsrein, Now, sir, if you run into a situation where the 
margin of profit to members of your association on a leading fair 
trade item is too low for that merchant to make a workable profit, 
what recourse do you think that merchant should have in order to 
have the price margin changed so that he does make a profit / 

Mr. Pererson. I do not think that I would want to change our pres- 
ent law or our present procedure to give any retailer or any group 
of retailers the right to tell the manufacturer the price at which he 
should sell his merchandise. 

Our association wouldn't touch a thing like that with a 10-foot 
pole. If we would get complaints from a dealer that the manufac 
turer had fixed the price too low, we would say to the dealer, “All 
right, vou have a perfect right to take that up with the manufacturer 
yourself, but not your association, And don't you get even one other 
dealer to join with you.” es 
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We have a great deal of respect in our organization for the Federal 
Trade Commission and the Department of Justice, sir. 

Mr. Goupstein. But it would just be one retailer then who would 
be able to cry out against the manufacturer / 

Mr. Pererson. There might be a thousand. And if the evil were 
widespread enough, there would be a thousand, but it would be without 
any concert of action, 

We have lines inthe hardware business that dealers have complained 
about for years, that their margin is too low. But they have never 
done anything about it. The manufacturer fixed the price because 
he thought that was the thing to do, so we have let it go at that. 

Mr. Goupsretn. If vou did not have fair trade, you would not have 
that squeeze on the retailer? 

Mr. Pererson. Yes. One of the items in the hardware trade under 
fair trade now—was until the Schwegmann case—is loaded shells. 
The margin on loaded shells for the dealer is about 20 percent, I think, 
on his selling price, or about 25 percent on his cost. [t is not enough 
to give a dealer a satisfactory margin, but it is much more than the 
dealer ever made. And the same thing ts true of guns—that margin 
is much more than the dealer ever made until they had fair trade, 
because when they did not have fair trade, there would be some estab- 
lishment down the street, some pawn shop or somebody else, that was 
selling loaded shells at cost, and either the dealer met it or he didn't 

do any business in shells. 

Mr. Goupsrein. That is all. 

The Cramman. Any questions / 

Mr. Wituts. No. 


The Cnamman. Thank you very much. 

Mr. Pererson. Thank vou, gentlemen. 

The CHarmman. We appreciate your coming here and testifying. 
Is Mrs. Leslie Wright here? 

If not, we will accept her statement for the record. 

(The statement submitted by Mrs. Wright follows :) 


STATEMENT OF THE GENERAL FEDERATION OF WoMEN'’S CLUns, PRESENTED BY 
Mrs. C.D. Wrienr 


The General Federation of Women's Clubs is an organization of Sty million 
women, With a voting membership of around SOO0,Q00, We are the Lirgest con- 
sumers’ croup in the United States 

We have been consistently on record for control of prices, we have many reselu- 
tions dealing with the necessity for protection of the ultimate consumer We 
have a resolution adopted at our board meeting in October 1951, which is 
follows: 

“Whereas the General Federation of Women’s Clubs is deeply disappointed that 
the Congress has not enacted into law certain measures which have heen de- 
clared by convention action to be necessary, in the opinion of the GFW, to 
the national security and well being: such measures including effective controls 
f inflationary trends, spiraling wages and prices, roll-back cost of food and 
other commodities necessary to everyday living * * 

Resolved, That the board of directors of the GFWC in conference assemnbled 
October 1951, urges its members State federations, clubs, and individual tem 

rs to contact their own congressional delegations during 
ecess and seek endorsement of these measures * ‘ 

We have for ratification at our convention in May 1952, the following resolu- 
on, adopted by the resolutions Committee and approved by the executive board 
f the GFWC in February 1952. 

“Whereas the General Federation of Women’s Clubs has consistently sought 


ie 


he congressional 


lo safeguard the interest of the American consumer: and 
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Whereas the fair-trade laws as now written deprive the eonsumer of the 
benefits of competition and efficient operation: Therefore 

Resolve, That the GFWC recommends that the Miller-Tydings exemption 
the Sherman Antitrust Act be repealed.” 

The General Federation of Women’s Clubs feels that the so-called fair-trad 
laws destroy competition and restrict the consumer from having the free choic 
to buy an article at the lowest price possible. Any law which would require ; 
citizen to be bound by a contract to which he was not a party is a violation of 
his constitutional rights, as 1 believe the Supreme Court has held, and it ce) 
tainly is denying every consumer his privilege of free choice. These laws ar 
neither Democratic nor in the best interest of the consumer, 

We cannot understand the haste with which the legislation was rushed throug 
conmunittees. It must have been fear that the ultimate consumer would deman 
his rights. 

We therefore ask that any bills which will allow the mannfacturer to estal 
lish a minimum resale price through contracts with retailers be killed in the 
full committee. 

The CHairnman. The Chair wants to read briefly from a commun) 
cation received from the Eckerd Drug Stores of Erie, Pa. 1 will noi 
read the whole letter but will put it in the record : 


Proponents of fair trade state that the manufacturer is free to decide whethe: 
to price-fix his merchandise. Theoretically, this is true but indirectly if any 
manufacturer of toothpaste, aspirin tablets, or practically any drug or cosmetic 
product refused to price-fix his merchandise, thousands of retailers would refus« 
to sell his products or would hide them under the counter and tell their cus 
tomers they are no good. This is minority pressure. 


The entire letter will be put in the record. 
(The letter referred to follows:) 


EckERD DRUG STORES, 
Erie, Pa., February 25, 1952 
Hon. EMANUEL CELLER, 
Chairman, House of Representatives, Washington, D.C . 

Drar Str: I appreciate your letter of February 22 and the opportunity to stat 
niy Views on resale price maintenance. 

What the public needs is a clearly defined national law te proteet the publix 
manufacturer, and retailer from the minority group pressure that succeeded i: 
passing the so-called fair trade laws in 45 States. I will try to briefly explai 
why I feel this way. 

Proponents of fair trade state that the manufacturer is free to decide whethe 
to price-fix his merchandise. Theoretically, this is true but indirectly if any 
manufacturer of tooth paste, aspirin tablets, or practically any drug or cosmeti: 
product refused to price-fix his merchandise, thousands of retailers would refuss 
to sell his products or would hide them under the counter and tell their cus 
tomers they are no good. This is minority pressure. 

Proponents of fair trade further state that vicious price wars will be let loos: 
by the giants of industry if fair trade is not reestablished. Price wars of the 
Macy versus Gimble type never last very long and the giants, because of their 
high overhead, can no better afford them than I can. They pay just as much 
as I do for Bayer aspirin because by Federal law no manufacturer can sell a big 
retailer at a cheaper price than he sells a smaller retailer. I cannot see where 
the absence of fair trade in the food business has caused a monopoly. Far fron 
it here in Erie or in Wilmington, Del, where local independents do by far moré 
business than the big chains. In Washington, you have never had fair trade an: 
yet some of the best independent drug stores in America are located there. I 
have not seen Peoples Drug Stores try to put them out of business nor, in my 
opinion, could they if they wanted to. 

The Bureau of Education on Fair Trade states that prices on the whole are 
no higher with fair trade than without. This is simply not true and any law 
that requires an efficiently operated business to sell at the same prices as a poor!) 
run business, must be against the public interest. Any law that requires a cash 
and-carry store to sell at the same price as a store with charge accounts, free 
delivery, or other elaborate costly services will in the long run lead to monopols 
because only the giants will be able to afford all the elaborate extras. Why not 
let the public decide whether they want or can afford to pay for all these services 





the 
me ie 


rade 
hoice 
ire i 
mol 
ce) 


. are 


Oug| 


Lak The 


stab 
the 


ull 


hol 


ther 

any 
netic 
fuse 


eus 


state 


tbl ic 
“it 
Nain 


ther 

any 
neti 
fuse 


eus 


CSE 


the 


heir 
mich 


| big 
here 


ron 
nore 
ani 


STUDY OF MONOPOLY POWER 


Eckerd's operate 27 widely scattered stores and in many towns have to compete 
with chains many times our size such as Liggett, Walgreen, Peoples, SunRay, and 
Gray, all of whom operate over 100 stores each. Speaking, therefore, as a small- 
business man I respectfully request that I be allowed to compete against their 
bigness by more efficient operation made possible by our own smaller size. | 
would prefer to have the public decide whether I am to be successful than to have 
Congress try to guarantee my profits. 

I can say, in closing, that I am against fair trade for both a selfish and un- 
selfish reason. The unselfish reason is that I do not think the public benefits 
from price-fixing. The selfish reason is that I think the artificially maintained 
high profits on drug store merchandise is causing every grocery store, gasoline 
station, 5- and 10-cent store, and cigar store to go into the drug business and 
that the drug stores of America will find in the end their pressure has legislated 
them out of business. I sincerely hope that you and your committee will con 
tinue to legislate for all the people and not the minority pressure groups however 
powerful they may be. I can assure you that many other small retailers feel 
as I do, but hesitate to come forward due to fear of reprisal from either large 
well-organized retailers, or, some manufacturers 

Yours respectfully, 
EcKerD DrvuG Stores, 
Jack M. EckErp. 


The Cuarmman. This will close the hearings on the various bills 
pertaining to fair trade. The record will be left open for a reason- 
able length of time for additional statements to be inserted or revision 
of remarks to be made by those who heretofore appeared. 

Members of the subcommittee may wish to make statements or in- 
sert documents and data in the record, and they shall be free to do so. 

We hope that we will be able to close the record, as I said, in a 
reasonable time so that any action taken by the subcommittee can 
likewise be expeditiously acted on by the full committee, but that 
committee patently cannot act unless it has before it the full hearings. 


Unless there is something else to come before the subcommittee, the 
subcommittee will adjourn. 
(Whereupon, at 11:55 a. m., the hearings were concluded. ) 





APPENDIX 


STATEMENT BY EWALD T. GrerHer, FLoop PrRoressor oF ECONOMICS, AND DE&AN, 
SCHOOL OF BUSINESS ADMINISTRATION, UNIVERSITY OF CALIFORNIA, BERKELEY 


In making this statement, I wish to make it clear that | speak for miyself only 
Lam not affiliated with any business group or enterprise. Furthertrore, this 
statement has not been read by anyone else at the University of California 
This is not an official document of the university. It is merely a statement of 
my own views for which | take complete personal responsibility. 

I have had a teaching and research interest in the pricing problems and be 
havior in the marketing channels for more than 25 years. During these years 
I have written a considerable number of books, monographs, and articles on 
the subject of resale price maintenance and fair trade price regulation in 
the United States and Great Britain.’ My statement, therefore, need not be 
lengthy since the results of my research and analysis are rendily available in 
published form. I shall not attempt in this statement to develon the supporting 
evidence and analysis since these are available in the publications mentioned 
above, especially in Price Control Under Fair Trade Regulation, published in 
1939 by the Oxford University Press. I have read a large proportion of the 
testimony given before the committee. My selection of topics in my own state- 
ment Was influenced in part by the testimony of the witnesses before the com- 
mittee. IT have selected certain topics that I believe should be emphasized in 
relation to this testimony. I am not, however, attempting a full analysis in re- 
lation to the complete record. 


FAIR TRADE PRICING NOT THE APPROPRIATE REMEDY FOR ABUSES 


As I see it, there are important problems and abuses in connection with pricing 
in the channels of marketing which require action by appropriate agencies and 
through proper measures. I do not believe, however, that resale price mainte- 
nance under fair-trade legislation is the appropriate way to deal with abuses 
und conflicts in the channels of marketing. Resale-price fixing by manufacturers 
of branded goods represents a highly unselective approach to a solution rather 
than a general solution. In addition, this approach, especially when implemented 
vs it has been, by the so-called nonsigner’s clause, introduces difficulties and 
problems of its own. Widespread resale-price maintenance over a period of 
years could produce effects which would be more damaging to our price system 
and to healthy competition than the evils at which it is allegedly directed 

' Among these publications are the following : 

Price Control Under Fair Trade Legislation. New York, Oxford University Press, 1939, 
eo Maintenance in Great Britain: With an Application to the P “s in the 
United States. University of California Publicatons, vol. 11, No. 3, 1935, pp. v. and 


17-33. 
Fair Trade Price Regulation in Retrospect and Prospect in Changing Perspectives in 
Marketing. Urbana, TIL, University of Dlinois Press, 1951, pp. 197-227. (Edited by 
Hach G. Wales with Foreword by Herbert Hoover.) 

Experience in Californian With Fair Trade Legislation Restricting Price Cutting Cali 
fornia Law Review, vol. XXIV, No. 6, September 1956, pp. 640-700 

Resale Price Maintenance and the Consumer. The American Marketing Journal. vol 
No. 3, July 1935, pp. 144-149. 

Fair Trade Legislation Restricting Price Cutting Journal of Marketing. April 1957 
pp 344-35 

Solidarity in the Distributive Trades in Relation to the Control of Price Competition 
Law and Contemporary Problems, June 19587, pp. 375-91 (Symposium dealing with price 
discrimination and price cutting. ) 

The Federal Trade Commission Versus Resale Price Maintenance, Journal of Marketing, 
vol. XII, No. 1, July 1947, pp. 1-13. 

Why Most Retail Prices Wil Escape Control Under Fair Trade. Printer'’s Ink, vol 
No. 7, February 17. 1938, pp. 11-14, 102-106 (Was abstracted for the Business Informa 
tion Service of the Burean of Foreign and Domestic Commerce, Mareh 1938 
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In taking this view, I wish to make it clear that I am not unsympathetic with 
the point of view and interests of small dealers who often find themselves en 
gaged in very severe competition. The record, however, does not suggest that 
efficient independent merchants require resale-price fixing by manufacturers 
in order to survive if competition affecting them is fair and open. There have 
been some who have requested resale-price miaintenance because they believed 
it necessary as a ineans of protecting small merchants who were less efficient 
than large ones. But it must be evident to all that the efficient small man can 
make his way, and is, in fact, doing so in competition with his larger-scale 
competitors. The true regulative problem involves removing unfair, deceptive, 
and predatory practices, and not the artificial subvention of small enterprises 
If it should turn out that the American public feels it desirable to give small 
merchants special subventions, regardless of efficiency, then there are more 
appropriate means of accomplishing this than through the relatively haphazard 
procedures of resale-price maintenance by manufacturers. 

Likewise, | am not unaware or unsyinpathetic with those occasional manu 
facturers Who find themselves injured by deceptive price cutting among their 
Wholesale and retail outlets. No evidence has been presented, however, to 
demonstrate that this is a general problem, The circumstances concerning 
individual manufacturers in marketing vary enormously. It seems clear that 
the overwhelming majority will receive ample pretection from the effective 
enforcement of our laws against deceptive and predatory pricing. 

The so-called fair-trade approach, unfortunately, catches the more numerous 
innocent with the small percentage of guilty. Vigorous enforcement of Federal 
and State laws regulating competition and competitive practices would, in my 
view, take care of the overwhelming majority of reasonable complaints. The 
fair-trade approach is another step towards regulated competition, but in the 
hands of private parties. In our form of society the price system is the central 
mechanism of coordination and direction. It is a highly sensitive organic sys- 
tem of mutually interdependent relationships. Conimpetition now works more 
effectively in the marketing channels in our economy than perhaps anywhere 
else. The case has not been made for replacing the ordinary forces of competi 
tion in the marketing channel by regulated competition As IT see it, some of 
the proponents of the fair trade approach do not appreciate the full logie or 
rationale of this approach. IT shall have more to say about this later 


THE LOSS LEADER ISSUT 


A considerable amount of support for resale price maintenance derives fron 
the hope of prohibiting, or at least inhibiting, leader and loss leader pricing 
Much of the criticism of leader and loss leader pricing appears to derive from 
a misconception of this type of pricing and unawareness of the difficulty of dis- 
tinguishing it from price competition in general. The essence of aggressive 
price competition is the variation of prices and the featuring of prices in pro 
moton by dealers. Since the vast majority of dealers sell a line of goods and 
net merely one item, there is considerable interdependence of demand among the 
products in the line of goods. Consequently, any item promoted snecessfully is 
likely to lead to the sale of other merchandise in the assembly of the dealer. 
Hence, all price promotions have some of the characteristics of price leaders 
The only way, therefore, of distinguishing between price leaders and other forms 
of price competition would be by a subtle analysis of the intent of the seller. 
In most cases it would be hopeless to distinguish between items promoted as 
leaders and other aspects of price promotion. 

Things appear to be more clear, however, with respect to “loss leaders,” but 
even here it is very difficult to make clear-cut distinctions. Whether a product 
when its price is cut is actually a loss leader from the standpoint of the mer- 
chant, depends upon the combination of sales on the given items featured and 
other sales facilitated by the leader. If the total sales are large enough to 
make a reasonable profit on the total volume, then clearly the itel was not a 
loss leader. Beeause of this difficulty, loss leaders are often defined arbitrarily 
as the sale of goods priced below invoice cost or below invoice cost plus a small 
arbitrary mark-up. This is the approach of the so-called sales below costs stat 
utes effective in a number of States. Resale price maintenance under the fair 
trade laws, however, is not an endeavor to fix merely low price floors for prod 
ucts that are widely used as leaders and loss leaders. Resale price fixing is 
not restricted to such items. Furthermore, the margins under resale price tix 
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ing tend to approach the average operating margins of the trade. Consequently, 
all dealers, regardless of type, services, efficiency and circumstances, must sell 
aut the same price or at least cannot sell below the established minimum. Re- 
sale price maintenance, therefore, makes for uniformity in pricing among com- 
petitors in the sale of branded merchandise. Flexible price adjustments in reac- 
tion to particular local conditions are replaced entirely or in part by the fiat of 


manufacturers. 
RESALE PRICE MAINTENANCE NOT MERELY A DEPRESSION PROBLEM 


It is a mistake to think of the so-called fair-trade problem as arising merely 
out of the stringencies of the period of the great depression. The resale price 
maintenance of branded goods has been a controversial industrial and public 
issue since the 1880's in this country and in other highly industrialized parts of 
the world. The problem arises primarily out of the successful promotion of 
brands by manufacturers. Probably the most characteristic aspect of modern 
marketing in this country is the aggressive, dynamic penetration of manufac- 
turers into all phases of the marketing channel through brand promotion, ad- 
vertising, direct selling, and other means. In this process tiany manufacturers 
have become the dominant forces in marketing or have come to share dominance 
with other distributors. In any event, manufacturers typically have become ac- 
tive participants in market decisions at all levels, not merely at the factory door. 

Although the demand for resale price maintenance is not merely a depression 
phenomenon, the depression years did tend to accentuate this demand. Most 
likely, however, the so-called nonsigner’s procedure was a product of the de- 
pression. It is doubtful if American legislatures and courts would have ap- 
proved this powerful curb over ngncontracting dealers, except for the general 
state of depression. The original law was adopted in California in 1933 at the 
depth of the depression and was copied quickly in the next 3 or 4 years by 
other States. 

BRAND PROMOTION BY MANUFACTURERS INCREASES SEVERITY OF COMPETITION 
AMONG DEALERS 


Success in brand promotion to ultimate users by manufacturers tends to make 


competition much more severe among distributors in those fields in which there 
is general distribution, as in the sale of convenience goods and household neces- 


saries, such as drug and grocery products and cigarettes. The reason for this 
is that all dealers sell the identical merchandise because they must carry the 
well-known brands. It is not at all surprising that such dealers often request 
manufacturers to afford them some degree of price protection in order to allevi- 
ate the severity of price competition. This is particularly understandable for 
products that are used widely for price promotion, especially by dealers out- 
side the regular field. Occasionally price competition on well known brands has 
been so severe as to force dealers to give away a large percentage of their 
margins. Sometimes well-known brands go through the marketing channel with- 
out carrying their full portion of operating costs. There is no guarantee, how- 
ever, that resale price maintenance would solve this problem in the field where 
it is most acute. In fact, it is employed only slightly or not at all in the sale 
of grocery products and cigarettes. 

Tn order to understand the play of competitive forces and of the demands for 
price protection by dealers in the marketing channe!, it is useful to distinguish 
two types of situations: 

(1) General distribution of the type mentioned above, in which all or nu- 
merous dealers in the same area in a given product line carry the identical 
brands. 

(2) Selective and semiselective distribution in which dealers handle different 
brands in a given commodity field. 

In the first situation competition among dealers is very severre because they 
all sell the identical merchandise. Consequently, it is to be expected that the 
dealers may react more or less as a unit in requesting protection from mauu- 
facturers. In the second situation, there is less basis for unanimity in action 
because competition is not focused so sharply. Furthermore, in the second situa- 
tion the relations between manufacturers and their distributors are often so 
direct and intimate as to allow price protection on either a formal or informal 
basis, if desired. Unfortunately, for simplicity of analysis, many products and 
markets fall between the two above types of situations. Consequently, it is not 
always easy to make a clear-cut appraisal of the play of market relations. 
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In all types of situations an important factor is the way in which the volume 
s divided among the various types of retail enterprises. In the main, the 
smaller independent enterprises are active proponents of resale price main 
renance. There can be no doubt that this attitude usually is reasonable for 
(hem in terms of short-run effects. Uniform prices in all types of enterprises 
rend to diffuse patronage and therefore to benefit the dealers who are nearest to 
‘the consumers geographically. Over the vears the large-scale distributors have 
often been in opposition to resale price maintenance, especially the general line 
enterprises, such as department stores and super markets. Actually, some large 
scale distributors have hot voiced opposition to resale price maintenance in 
recent years. Some, in fact, have been strongly in favor. Dealers who have 
vide assortments of merchandise can almost always find uncontrolled products 
v brands for price promotion. Large distributors, especially national distribu- 
tors, are able also to develop private brands which can be used in price com 
petition. Apparently, some large-scale distributors are not averse to selling 
vell-kKnown nationally advertised brands at standard controlled prices with 
guaranteed margins in view of their ability to use the price tactic for other 
erchandise, including private brands, when desired. Furthermore, large 
ariety under one roof in itself provides such enterprise with some decree of 
ifferential advantage, 


LACK OF KNOWLEDGE OF LONG-RUN PFFECTS OF FALR TRADE PRICING 


In the United States there has not been a sufficiently long period of experience 
inder relatively normal market conditions to appraise the full effects of resale 
price maintenance implemented by the nonsigner’s clause. During the war period 
and in the postwar period of inflation, interest shifted from restricting price 
cutting to restraining inflation. It is important to know that we actually know 
very little in this country in a measurable sense concerning the full effects of resale 
price maintenance over a period of vears in normal times. The more important 
effects of resale price maintenance are in the nature of secondary and long-run 
repercussions. We have not had adequate evidence of these effects in this coun- 
try. In any event, it is often difficult to appraise long-run tendencies because 
other factors also affect the results in our markets. It is possible, however, to be 
rensonably certain about some long-run effects in Great Britain sinee resale price 
maintenance has been highly effective there ever since the 1890's. In Great 
britain, however, the system has been administered for the most part collectively ; 
that is by broad combinations of all members of the industry and trade, as 
manufacturers, wholesalers and retailers. A British investigating committee 
in 1949 recommended against collective administration. This British commit- 
tee proposed that Great Britain allow individual voluntary resale price main 
tenance by manufacturers as in the United States prior to the nonsigner’s pro 
cedure. Even though conditions have heen somewhat different in Great Britain 
because of the dominance of collective administration, it is possible to gain a 
great deal of insight coneerning long-run consequences from the British ex 
perience. T shall draw upon this experience in a brief discussion of long-run 
effects below. 

In appraising the demands for resale price maintenance and its effects, we 
must allow for the enormous variety in American markets. It is both difficult 
ind dangerous to develop a single generalization applicable to all situations. 
\dequate analysis should take the form of case stndies, industry by industry, and 
trade by trade, so that allowances may be made for the special circumstances 
I have made some studies of this type for the period prior to World War ITI 
in the United States. 

Retail distribution is one of the most competitive, perhaps the most com- 
petitive, segment of the American economy. If is not surprising, therefore, that 
endeavors to restrain price competition and requests for governmental action 
have arisen, espeically when restraints on competition are tolerated or even 
encouraged elsewhere in the economy. Put even if it were agreed that some 
restraints upon competition and especially price competition, were desirable 
in retailing and wholesaling, it does not follow that the fair-trade procedure 
is the appropriate way of going about it. This approach has serious limitations 
ind risks, even in terms of the hopes and desires of those pushing it, let alone 
the public interest. This is not to say that the proponents of resale price main 
renance under fair-trade regulation are unintelligent in terms of short-run 
objectives. Tt is likely, however, that the longer-run effects have not been under- 
stood because of lack of experience in this country and the extreme difficulty 
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of making this type of analysis. Actually, it is very difficult for a given enter 
prise to appraise all aspects of its situation in order to be sure as to whethe: 
it would or would not benefit from resale price maintenance in the long run. 


THE POINT OF VIEW OF MANUFACTURERS 


I shall illustrate this difficulty as well as the complexities of the problem by 
looking at it from the point of view of manufacturers. Under what conditions 
might it be sound for manufacturers to undertake resale price controls in the 
marketing channel? It is likely that most manufacturers find it very difficul 
to make up their minds on this issue. No doubt this explains why the majority 
of manufacturers in this country did not choose to exercise the clear-cut lega! 
rights existing from 1987 to the Schwegmann decision in 1951. Many mann 
facturers have openly opposed resale price maintenance ; others apparently made 
moves of a highly tentative nature during a period of watchful waiting. Some 
of course, have been strong proponents. 

In order to reach a sound conclusion, a manufacturer must judge the possib| 
impact of resale price maintenance under his aegis upon four factors: (1) Thi 
demand for the products of a given manufacturer; (2) the price and othe: 
adjustments of a mannfacturer to a given demand; (3) the stability of con 
petitive relations among manufacturers; and (4) enforcement problems and 
costs. 

1. Resale price maintenance and the demand for a given manufacturer's 
products.—The demand for the branded products of a manufacturer depends upon 
the manufacturer’s own selling and advertising efforts and promotion, and upo! 
the amount and quality of assistance that he obtains from distributors. Often 
in fact, the consumers’ demand * * *— will be effective only by the grace of 
the retail dealers with whom the consumers have contacts. Resale price main 
tenance by manufacturers may affect the numbers and attitudes of dealers either 
favorably or unfavorably. In the absence of restrictions upon entry, minimum or 
absolute inurgins that are guaranteed under resale price maintenance act as a 
magnet to attract new enterprises into retailing or Wholesaling. For some 
products, and especially for consumers’ convenience goods, there may be a posi 
tive correlation between numbers and sales, i. e., the larger the number of 
distributive outlets the larger the sales. For instance, in Great Britain, resale 
price maintenance has been used to maximize the number of outlets for cigarettes 

Of importance equal to or greater than the number of distributors, whethe: 
large or small, is the quality of the cooperation obtained by manufacturers ii 
resale assistance. From the point of view of any single manufacturer, the 
dealers should promote his particular brands aggressively. This, of course 
is normally impossible in the sale of convenience goods, because dealers must 
usually carry a number of competing brands with strong consumer followings 
In such situations, a manufacturer desires at the least an attitude of “benevolent 
neutrality.” and may try to get it by maintaining resale prices. Where some 
decree of selectivity is desired, instead of mere numbers, resale price mainte 
nance may help a manufacturer build the type of dealer system he wants. 

The problem before a given manufacturer is to weigh the potential gains 
obtainable from a more numerous or more friendly group of dealers against 
the losses that might aecrue from disaffected dealers or from higher prices 
The alinement of interests and circumstences varies between industries and 
products. In the main, however, small independent dealers and the wholesalers 
who serve them strongly prefer resale price maintenance, Hence, such distrib 
utors, individually or through group efforts, may favor the brands under price 
control or take action against brands without such protection. On the other 
hand, so-called “cut-rate” dealers and most large-scale retail distributors have 
tended to prefer a price system which is uncontrolled by manufacturers, so that 
they may express their own interests in pricing. There are exceptions to this 
generalization, as in the case of some large chains in the drug field which have 
fuvered resale price maintenance. 

Distributors who prefer “price freedom” sometimes have a number of powerfn! 
weapons with which to oppose resale price maintenance, including the sale of 
uncontrolled brands and private brands. Furthermore, there is always the 
problem of the degree to which the dealers favoring price maintenance will, in 
fact, exert themselves in a positive manner to assist manufacturers if other 
brands are in heavier demand because of lower prices or more aggressive pro 
motion. In appraising this sort of a situation. a manufacturer must weigh the 
potential losses from the disaffection of some of his dealers against the potential! 
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gains from those who favor his program. A very important factor in the total 
play of considerations will be the ability of so-called favorable dealers to take 
organized unfavorable action against manufacturers who do not attempt to 
control resale prices, 

In recent years sinall retailers, especially, have learned to group together to 
bargain with manufacturers and to boycott those in disfaver. Apparently, 
they are more effective negatively in boycotting or taking punitive action against 
‘nnfriendily” brands than positively in assisting the sale of “friendly” ones. 
Thus, if the gerat majority of distributors want resale price maintenance and 
are organized to take action against manufacturers who do not grant it, both 
the issue and the solution are reasonably clear. This has been the state of 
aaffirs in the drug industry.in which probably SO percent of the volume moves 
through distributors who favor resale price maintenance and have demonstrated 
i capacity for group action to achieve their goals. It is litthe wonder, therefore, 
that most well-known drug products are under fair-trade contracts. On the 
contrary, in the grocery industry, resale price maintenance is relatively unde- 
veloped, partly because the interests in opposition are powerful and have effective 
ecourses, Whereas those in favor have not demonstrated a capacity for group 
action. 

An important factor in the play of conflicting forces and tendencies is the 
degree to which all members of the trade handle the same or different brands 
Dealers whe sell convenience goods usually must stock the well-known brands 
and hence compete vigorously with each other. When they sell specialty items, 
such as antomobiles and tires, dealers handle different brands and are integrated 
very intimately into a particular manufacturer's scheme of things Henee, all 
dealers in the trade cannot readily act as a unit. For sellers of durable specialty 
goods, the trade-in problem introduces another very difficult factor that impedes 
any effort to fix resale prices. Manufacturers in the United States usually do 
not establish formal price structures for both new and used products under fair- 
trade contracts. They rely upon their intimate contractual relations as a means 
for working out individual solutions. When business is slow, they often wink at 
price reductions through higher trade-in values 

The character of price competition in the distributive trades and its impact 
ipon the sales of a manufacturer also affect the workability of resale price 
maintenance. A manufacturer who sets up his own price structure replaces the 
free and flexible pricing of the local wholesale and retail market by his own 
ninimum or stipulated prices. It is reasonable to assume that the variable 
pricing structure of the free market is usually preferable, for both mannu- 
facturers and consumers, to a pricing structure formally established by the 
manufacturers themselves, unless the manufacturer can set low prices. But if 
he sets low prices, Which please consumers, distributors may be even more restive 
than without controls: the manufacturer, and not competition in the market, is 
clearly to blame for their troubles. 

When there is a significant amount of bait advertising and pricing in the 
retail trades, a manufacturer might gain by setting up and policing the price 
system, The essence of bait advertising is to advertise low prices on well-known 
rands with the intent of switching customers in the store to other brands 
The manufacturer loses not only by the switching of customers but through the 
veneral disaffection of the other dealers toward his brand 

Somewhat similar, but not so clear-cut, is the impact of leader and loss-leader 
pricing, in which low prices are featured, not with the intent of substituting 
brands, but in order to sell more goods. If the goods are really sold at a loss, 
the assumption is that compensatory profits will be obtained on sales of other 
soods to consumers who are attracted by the leaders. This sort of pricing may 
expand the sales of the manufacturer in the enterprises which feature the low 
prices. It may expand sales in general, unless there is organized group action 
to the contrary by the majority of the trade. 

Manufacturers have reached different conclusions in such = situations. In 
some trades, such as cigarettes in the United States, the leading companies have 
nde no effort to control resale prices. Instead, the pull of consumer demand for 
the dominant brands, under the compulsion of heavy sales promotion, apparently 
has been felt to be more desirable than the potential benefits from price stabiliza 
tion. In Great Britain a contrary view and policy have been adopted = for 
cigarettes, probably because there have been no legal barriers to group action. 

When a well-known brand is featured at lower prices than normal (i. e.. used 
usa leader) the manufacturer may benefit doubly through an increase in sales 
derived from the general elasticity of demand and the transfer of purchases to 
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him from competitors based upon the cross-elasticity of demand. Insofar a: 
the manufacturer can continue on this basis, he obtains distribution at a lowe, 
than normal mark-up for dealers—i. e., he receives a subvention. Some manu 
facturers believe that they are better off on this basis than under price stabiliz: 

tion. 

Clearly, there is no single or simple answer to the question of the poussil|; 
effects of resale price maintenance upon the demand for the products of manu 
facturers. <A case-by-case analysis by industries would disclose even greate 
complications than have been developed in this brief discussion. 

2. Resale price maintenance and the adjustments to a given demand by 
manufacturer.—Theoretically, a manufacturer might be able to improve his sale 
and net income under resale price maintenance by making a more favorab) 
adjustment to established or given demand. The statement of this issue assutic 
that he has no problem of trying to increase demand. Wither a condition « 
stability is assumed, or a generai increuse in demand is expected to arise ov 
of other factors not influenced by resale price maintenance. Under these co! 
ditions a manufacturer might gain from resale price maintenance in at leas! 
three ways. 

First, he inight be able to enforce a price level below the average of free con 
petition. His sales would then increase in proportion to the general elasticity « 
demand. These resuits would not accrue, however, if dealers and competitors 
were able to retaliate. Hence, this policy couid be employed only by very powe: 
tul munufacturers with exceptionally strong consumer preference for thei: 
products. 

Second, during periods of scarcity, manufacturers could restrain their dealers 
from picking up speculative, windfall gains through price increases. They could 
thus either enhance their own returns by raising the price at the seurce, o: 
enhance their long-run consumer good will by holding prices lower than they 
would otherwise be in the short run. One of the leading court cases in Gren! 
Britain in the evolution of the law governing resale price maintenance involved 
exiictly this problem. It developed out of the sale of motor vehicles in Gre: 
Britain at the end of World War I- 

Third, there is at least the theoretical possibility that manufacturers could 
shorten the normal time lag involved in adjusting prices to changes in demand o1 
competitive relations. This possibility might be especially significant at the 
ietail level, since retail prices usually de not respond immediately to changes i: 
“notations at the manufacturing and wholesale levels, especially on downward 
movements. Undoubtedly, there are important possibilities along this line. On 
the other hand, there is the strong likelihood that a manufacturer would not, i: 
fact, behave us assumed. So far, experience under resale price maintenanc: 
suggests that prices tend to be less volatile and flexible when established by the 
lint of manufacturers than if left free. One important reason for this is that 
nnder resale price maintenance, a price change requires formal action and 
change ina fair-trade contract by the manufacturer.’ 

It appears that if flexibility is desirable it is preferable to leave prices fre+ 
und attempt to influence them through means other than outright control. Th: 
most important consideration is that resale price maintenanee requires the mann 
facturer to replace the free price system (whether flexible, variable, or “sticky 
with his own prices and then to assume the onerous burden of enforcement. Th: 
promise of gain must be high indeed before a manufacturer will want to assum. 
the risks and burdens of replacing the market by his own scheme. 

3. Resale price maintenance and the stability of competitive relations among 
murnufacturers,— There is a tendency for sellers when the number in competitior 
is small to act with restraint in the exercise of price competition. If restraint 
is exercised Only at the point of first sale, then relative market positions may ly 
changed by price behavior in the distributive channel outside the control o! 
wuy enterprise. It would appear likely, therefore, that oligopolistic price re 
straint might carry down into the marketing channel. One would expect 
matched oligopolists to fix uniform resale prices and margins at the retail and 
wholesale market levels in order to insure stability in market relations. Eve! 


2 Ware and DeFreville, Ltd. v. Motor Trade Association and Others (3 K. B. 40 1921) 

°F. J. Griffiths, of the National Association of Chain Drug Stores, stated in the Journa! 
of Marketing, XIII (January 1949), 383: “Fair trade, we believe, tends to stabilize prices 
in a rising market because the changing of a fair-trade contract is far more cumbersom 
than the mere remarking of a price upward.” 





ir as 
lowe; 
Many 
Liz: 


Sibyl 
anu 
Pale 


bu 
Sule 
rab 
LLL Lbe 
rh « 
- ou 
Col 


least 


Cor 
ty « 
tors 
Wwe! 
he 


pula 
dar 
the 
il 
‘ard 
Con 
be On 
Rita 
the 
hat 
a 


free 
The 
in 


y’ 


-_- 


STUDY OF MONOPOLY POWER 559 


so, of course, the balance may be upset by product improvements, variable ef- 
ficiencies in selling, and so on. If only one member of a matched oligopoly fixes 
resale prices, he assumes the risk of holding a price umbrella over his competi- 
tors and forces his dealers to do the same over competitive dealers. 

The moral, of course, is obvious: under such conditions, the industry would 
be expected to act as a unit with uniform policy. If the product were one of 
inelastic general demand but with a high cross elasticity of demand, it would 
seem reasonable for the competitors to fix resale prices. 

turely, however, does one find truly matched oligopoly in industry. With 
greater diversity, there is less likelihood of uniform policy as regards resale 
price maintenance except perhaps (a) in following a leader, or (4) under out- 
side compulsion, such as the organized demands of dealers, or (c) through agree- 
ment. The Federal Trade Commission has stated that even though agreements 
are unlawful they do occur. The Commission also presents many examples of 
organized pressure by dealers upon manufacturers for protected prices. 

All things considered, it seems evident that widespread effective resale price 
jnaintenance would stelu primarily from the desires sand organized elforts of 
dealers rather than from manufacturers. Early in this century, manufacturers 
were nore active in the political movement for resale price maintenance than in 
recent Vears. Since the 1930's, retail and wholesale distributors have been the 
nore active and effective proponents both politically and within industry. 

Basic to a sound decision on the part of any single jaanufacturer is sole con- 
ception of his position and strength as against both his near competitors and his 
distributors, and of the influence of resale price maintenance upon his market 
position, The possibility of advertising price to the ultimate buyers may be an 
ipertant consideration, especially for Mnanufacturers of highly inscrutable 
products with marked brand dominance. If price is standardized and adver 
tised, then all of the leading elements of distribution are under the manufac 
turer's direction, and the likelihood that consumers will exercise their critical 
faculty in buying is reduced to a minimum, This type of situation, however, 
represents a very small proportion of goods marketed. A major obstacle to 
advertising the resale price is that a manufacturer must fix the actual price, 
net a minimum, and may find it diffieult to Change upward or downward 

$. Knforcement problems and costs.—TYhere are two strong reasons for the 
unwillingness on the part of many manufacturers to embark upon full programs 
of resale price control: (a) the great difficulty of striking upon a single or mini 
mum price to replace the variable actual prices of competition, and (4) the ex 
pense and difficulty of enforcing the prices, once they are established 

When the distributive trades are highly populated and highly varied as 
price, cost, and service levels, manufacturers are exceedingly loath to undertake 
the responsibility for pricing. If prices meet the wishes of the average or ot 
the majority of dealers, their level will be considerably above that required and 
desired by low-cost, limited-service enterprises. The solution in this case would 
seem to be a Jow minimuin price rather than an actual price for all dealers 
But since there is a pronounced tendency for a well-publicized minimum price 
to become the going price, the manufacturer still courts the ill will and organ 
ized opposition of the dealers whe desire higher prices and margins. Mann 
facturers have learned in recent years that dealers can be very insistent about 


+ 
io 


their margins. 

In a fully mature situation, a manufacturer could find himself faced with a 
powerful, organized group of distributors. This would be an example of bilateral 
monopoly, In the bargaining, the manufacturer would resist raising prices in 
order to enlarge the margins of distributors, because he would fear an adverse 
effect upon his sales. He would also resist enlarging distributors’ margins at 
the expense of his own margins. 

Regardless of the nature of the compromise solution reached on margins, the 
manufacturer in this country must bear the costs of enforcement. His problem 
us well as his enforcement costs would be lightened by concerted action with 
competitors as well as with distributors; this, however, is unlawful in the 
United States. Policing a price structure in a highly populated trade in national), 
regional, and local markets and over a period of time is a tremendous task. It 
takes even governments pause, and that in the exceptionally favorable environ 
ment of wartime. Undoubtedly, the problem of enforcement is a major obstacle 
to resale price maintenance in most industries, particularly so since group action 
is prohibited. It is safe to generalize that group efforts would generate signifi- 
cant economies and so tend to extend the scope of resale price maintenance 
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In the presence of a prohibition of group enforcement and great difficulties and 
high costs of individual enforcement, it is not surprising that an insistent demand 
has appeared for governmental enforcement. To date, this demand has been 
granted primarily in the sale of alcoholic beverages. Here it takes the guise of 
so-called mandatory fair trade enforced by some appropriate governmental 
agency or official. 

* * * For most manufacturers and products in this country, the resist 
anees to and risks involved in taking full suzerainty over prices in the marketing 
channel by independent action have been much too great to be acceptable. Manu 
facturers have hesitated even when they had the aid of the nonsigner’s clause of 
the fair-trade laws, which gave them authority over noncontracting third parties. 
The Supreme Court decision in the Schwegmann case will most likely make resale 
price maintenance even less important in American markets, unless it is offset by 
new legislation. Most manufacturers, insofar as they wish to influence resale 
prices, undoubtedly will rely upon informal and voluntary measures, such as 
merely suggesting resale prices, rather than try to establish and administer 
prices." 

tHE LONG-RUN RATIONALE OF FAIR-TRADE PRICING 


It is likely that the majority of proponents of fair-trade pricing might be dis 
illusioned by experience long enough and broad enough to provide sound evi- 
dence concerning the long-run consequences. This might be true particularly 
in tields of general distribution. Some consequences have made themselves evi 
dent already in this country. ‘Thus it has been noted that food outlets increas 
ingly are stocking drug products. The guaranteed margins of drug products 
under fair-trade price regulation are usually considerably above those character- 
istic of food stores, and hence such products become attractive items. Conse 
quently, a new system of rack jobbing has developed to supply this demand 
Thus competition outside the regular food tield has been engendered. 

Competition also may be increased within a given trade unless there are limi- 
tations upon entry. Guaranteed margins, especiantly when they approach the 
operating expectations of average enterprises, serve to attract new dealers into 
the field. This increase in the number of outlets, unless checked, reduces the 
average Volume per establishment. Furthermore, the inability to reduce prices 
epenly to gain business tends to lead to a stress upon service in business getting 
It is very difficult under these conditions to check increases in operating costs 
Thus, even under guaranteed margins, dealers may find themselves being pushed 
out of business by the combination of decreases in volume and increases in costs 
Furthermore, surreptitious and disguised forms of price-cutting are likely to 
appear or perhaps even open price-cutting in violation of the price schedules 
Under these conditions unrest appears in the trade leading to a number of 
important consequences, including a demand for vigorous enforcement and for 
higher margins. The only true solution for the situation would be through the 
restriction of numbers of dealers, either by private or by publie licensing. In 
Great Britain private licensing came to be employed widely. In this country 
there has been a tendency to look toward public licensing, particularly in the sale 
of alcoholic beverages. In other words, voluntary fair trade has been moving 
toward mandatory fair trade under the aegis of State governmental agencies 
in the sale of alcoholic beverages. In such instances in some Stutes the whole 
pattern of consequences is now effective, involving restriction of numbers 
through licensing, the mandatory announcement of price structures by manu 
facturers, and enforcement by public officials. 

Now, admittedly, the above picture is painted much too clearly for most fields 
Admittedly, too, the liquor trade is not typical either in terms of public interest 
or regulative possibilities by the States. Yet it is important to realize that 
the long-run rationale of general resale price maintenance point toward private 
or public restriction upon entry and governmental enforcement in full or in 
part. In Great Britain governmental enforcement was not requested because 
there were no barriers to collective administration by all factors of the trade. 
Since open, effective collective administration is prohibited in this country, the 
system inust be implemented either by governmental enforcement or by a potent 
weapon such as the nonsigner’s clause. 


‘This portion of my statement is from the forthcoming volume, Marketing in the Ameri 
ean Economy (Ronald Press, 1952), pp. 427-484, by R. S. Vaile, E. T. Grether, and Reavis 
Cox. The small amount of reiteration in this analysis will serve to reemphasize the basic 


issues 
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One of the saving features of our enterprise system is its enormous capacity 
to develop Compensatory reactions to arbitrary exterior intrusions. Fortu- 
nately, therefore, some of the adverse long-run consequences of resule price 
maintenace would be checked by compensatory reactious such as the growth of 
private brands and the expansion of volume of sales through consumers and 
other forms of cooperative buying and merchandising. In fact, judging from 
the experience in Great Britain, the expansion of sales by Consumers’ Cooperatives 
might very well introduce one of the most interesting and most unexpected de 
velopments. From one point of view, developments of this sort may be used as 
arguments to defend fair-trade pricing since they will introduce compensatory 
adjustments. From the point of view of members of the trades, however, these 
effects may be very disillusioning and might even lead to requests for a very 
positive program of public interference. It is likely also, for instance, that 
small merchants may be surprised at the ability of their larger-scale competitors 
to thrive under resale price maintenance. In other words, this is no sure 
scheme of protecting small merchants. 


PORTENT OF FAIR TRADE PRICING IN TERMS OF TRADITIONAI YSTEM OF FREE ENTERPRISE 


Admittedly, much of the above analysis is speculative, but there are evidences 
in British and United States experience to support all of these evidences and 
long-run repercussions. The more serious issue, however, is the significance of 
fair trade pricing and similar endeavors to our traditional system of free enter- 
prise. Under resale price maintenance, implemented by the poweriul nonsigner’s 
weapon, private price regulation replaces the flexible individual price adjust- 
ments of thousands of dealers in competition. It reflects another piecemeal 
modification of free pricing and of free competition—another step toward regu- 
lated competition. Year after year in this country we have tended to weaken ihe 
vital spark of competition in this piecemeal manner. Along these lines one may 
eventually discover that the exceptions huve become the rule. The drift in this 
direction is so subtle and insiduous that many people are not aware of it. In 
some of our States it has already procecded so far that the antitrust laws are 
moribund, if not completely buried and forgotten. The distributive trades are 
among the most competitive parts of our economy. Can we afford to weaken 
competition in these fields that hold such a key position in the coordination of 
the economy and in the direction of the use of resources in supplying our needs? 


STATEMENT OF BENJAMIN S, Karz, PRESIDENT OF THE GRUEN Waren Co. 


THE IMPORTANCE OF FAIR-TRADE LEGISLATION 


As one of the first watch manufacturers to advertise its product nationally 
and as a company that has consistently done so for 42 vears of its 7S-year 
history, the Gruen Watch Co, is 2 firm believer in the principle that far from 
increasing the cost, such advertising permits and even requires reduced costs 
and better values for the buying public Equativy strongly, this company be 
lieves that soun ‘air trade or minimum resale price Jeg slation, binding non 
Signers as well: igners of minimum resale price agreements, not only assures 
fair and in the long run aver prices to the buying public in such States but 
also assures re: ‘onmpetition and the prevention of monopoly in the important 

} : : } 


field of retail distribution (if price-cutting ntinues on the present scale 


many retail jewelers will be unable te continue in business, thus encouraging 
monopolies). Evidence of this can be readily obtained on the west coast where 
the business of the retail jeweler came to a virtunl standstill last year due 
to the cut-price sales of national brand watches by cut-rate drug stores, 
markets, department stores, and other merchants that used these major brand 


watches as “loss leaders” in order to entice the buying public into their establish- 


ments for the purpose of selling them other merchandise at regular prices, 
There can be ne question that one of the chief, if not the chief reason, 
the greater prosperity of the United States over the rest of the world is 
use of techniques of mass production and mass distribution. These, in turn, 
are dependent upon advertising Anvone who has compared advertising medin 
and copy of foreign countries with that so vigorously used in the United States 
can have no question of the supremacy of that of this country or of the marked 
increased interest it arouses in the buying public. The demand created ly 
American advertising enables mass production and sales on a reduced-cost 
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basis, which, because of the competition between trade-marked and nationally 
advertised products, must necessarily be reflected in lower prices and greater 
values to the buying public, and at the same time serves to increase the Ameri 
ean standard of living. 

Conversely, if price-cutting tactics are permitted to continue unabatedly, a 
manufacturer could very well lose his incentive to advertise his product and 
he would no longer have the need to make a quality product. Were this to 
occur, the consumer would be completely at the mercy of the retailer because 
there would then be no more “names” for him to rely upon and to guide him 
in his buying. 

We believe there is a strong tie-in between advertising on a national scale 
and resale price maintenance agreements and that the full beneficial effects 
of national advertising cannot be obtained without general uniformity of re 
sale prices. Such uniformity can only be assured through resale price main 
tenance binding on all dealers handling the advertised products. 

Based on the available records, more than S25 million has been spent on 
advertising Gruen watches during a short period of 15 years out of the total of 
42 years that this company has been a consistent national advertiser. This 
large advertising expenditure was for the prime purpose of acquainting the 
American public with the quality and value of Gruen watches. The confidence 
of the buying public in this valne is certainly weakened, if not destroyed, by 
the use of Gruen watches as “loss leaders.” We, as well as other manufacturers 
of trade-marked and nationally advertised watches, jewelry, and other consumer 
items, have had ample evidence of this since the decision of the United States 
Supreme Court in the Schwegmann case last May, which for all practical pur 
poses repudiated the Miller-Tydings Act. 

Similarly, as the buying public loses confidence in the value of products of 
manufacturers, which he can purchase for one price in one store and at a lower 
price in another store only a block or two away, it loses confidence in the store 
charging a higher price for the product. This may or may not be of importance 
in certain products but in watches and similar service items where oiling, adjust 
ments, and repairs are necessary services to be rendered by the retailer, the 
matter is one of very considerable importance. The more than 7,500 jewelers 
who retail Gruen watches expect to render normal services to their customers 
to assure the continued successful operation of Gruen watches for years after 
the initial sale is made. Such servicing is considered a part of the retailer's 
eost of doing business and a portion of such cost must come out of the profit 
he must make on the original sale of the watch. This definitely is not true of 
those outlets acquiring watches in a wholesale distress purchase from a jeweler 
or in other manner and then retailing them as “loss lenders” to attract customers 
to their stores. Ve have had ample evidence of this in the past 10 months when 
at our plant in Cincinnati we have received a great many watches sent us by 
the buying public for minor adjustments and repairs, which would have been 
made as a matter of course by authorized Gruen jewelers had such watches been 
purchased from them. Moreover, the retail jeweler carries a complete selection 
throughout the entire year to accommodate the needs of the consumer at all 
times. Opposed to this, these outlets who habitually cut prices, usually take 
advantage of seasonal trends only. It remains, therefore, that if price-cutting 
continues on as extensive a scale as it has during the past months and it causes 
niany retail jewelers to go out of business, the best interests of the buying public 
ure not served since they would then not be afforded a complete selection of 
merchandise during the nonseasonal periods. 

It is, of course, axiomatic that it is not the small independent jeweler or 
merchant Who engages in price cutting. If his independence is to be assured, 
if the confidence of the American buying public is to be preserved in the inde 
pendent jeweler and merchant and in trade-marked products, if the full benetit 
of national advertising is to be preserved in the form of reasonable prices and 
full values, it is necessary to permit the maintenance of fair and reasonable’ 
resale prices (fixed certainly insofar as watches are concerned in large measure 
through the vigorous and healthy competition of seven major and innumerable 
less important manufacturers of trade-marked watches). Accordingly, we most 
sincerely request this committee to give its favorable considerable and recom 
mendation to the passage of a bill, such as H. R. 6567, designed to this end 
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STUDY OF MONOPOLY POWEK 


STATEMENT ON RETAIL PRICK MAINTENANCE LEGISLATION BY JEROME LEVY AND 
S. JAY Levy, New Economic Linrary, New York Ciry 


The correct measures to assure fair trade and to achieve other economic objec- 
tives can be ascertained only from an examination of the parts of our economic 
system and the determination of whether or not these parts are functioning 
efficiently under present legislation. If they are not, new legislation must be 
levised to assure the correct functioning of the economic system. 

In this respect the economic system is exactly like any other system, organiza 
tion, or machine. The automobile, for example, will only run well if each of its 
parts is operating efficiently. If the carburetor is working poorly, the car will 
not perform satisfactorily. In order for the car to operate efficiently, steps have 
io be taken to see that the carburetor does its job. 

All the activities of the economic system are accounted for by 10 parts: Self- 
interest, working class, investing class, consuming class, money lending class, 


and, profits, monetary system, taxes, and government. The question of fair 
trade is particularly concerned with self-interest, investing class, consuming class, 


sovernment, and profits. 

Self-interest is the desire to secure an income that motivates people to work 
and accept risks. They want this income to satisfy their personal desires for 
goods and leisure, to aid others, to promote activities in which they are inter 
ested, and to extend human knowledge. Self-interest manifests itself in various 
ways, two of which are eoncerned with the question of fair trade. The first is 
the desire of the investor to get as large a profit as he can. The second is the 
desire of the consumer to get the most for his money, the best and most desired 
products for his dollar. 

The primary function of the investing class, to assime the risks of production, 
arises from the fact that there are two risks associated with the production of 
goods: (One) natural, that the product may be partially or totally destroyed 
by earthquakes, floods, tornadoes, droughts, insects, ete., and (two) economic, 
that it will not bring its cost. A self-employed worker assumes both risks. If 
he is employed by others and paid a wage that measures the value of his efforts 
irrespective of What happens to his product and the price it brings, his employer, 
whether a private or Government-owned organization, assumes these risks. 

Having assumed the risks of production, the employing organization, if. pri 
ately owned, is faced with the necessity of selling the resultant product at a 
profit. Its success assuming fair competition will be determined by its relative 
ability to select the right products and to produce them efficiently. Thus the 
efficient production of desired products is the corollary function of the investing 
lass. It follows that the function of the investor is to serve the individual as 
vorker and consumer. 

The risk that concerns us here is the risk of trade, the risk that a product 
vill not bring its cost. This risk is borne by the manufacturer who fabricates 
a product, for example, a washing machine, and in turn by the retailer who 
distributes if. 

The function of the consuming class is to determine by its purchases what 
soods shall be produced and what organizations shall produce them. Actuated 
by self-interest, the consumers, assuming that they have adequate information, 
Vill buy the products that will satisfy them most, price considered. By their 
purchases they also determine which organizations will produce them. In 
order for the consumers to be able to choose the right products, all produets 
inust be accurately advertised and presented and all concerns must compete 
fairly. 

Under the capitalist system the consumer makes these determinations by the 
tnost democratic and effective procedure ever designed. A purchase of a wash 
ng machine is a vote to continue the production of this product. If no one or 
relatively few buy washing machines, the output will be curtailed. A purchase 
of a particular model washing machine is a vote for its production. If no one 
or relatively few buys a particular brand of machine, its manufacturer will soon 
ie “voted out of office’ and those who make the machines that are sold will 
take over. 

The function of government is to see that the economic system is correctly 
perated, that each part including itself does its specific job. 

In order that the consumer can satisfy his function to select the retail organi 
4itions that most efficiently distribute merchandise, there must not be in effect 
any conditions such as fixed retail prices that would prevent competing retailers 
from demonstrating their relative efficiency, price and service wise. For example, 
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if efficient methods enable a retailer to sell what is normally a $10 item for 
$9.75, his opportunity to demonstrate his efficiency will be curtailed if he must 
sell it for 510. Under this condition the consumer would have no basis for 
determining which retailer is the more efficient. On the other hand the retailer 
must not be allowed to resort to practices such as loss leaders, fake sales, ete., 
that tend to create a mistaken idea of his efficiency in the minds of the con- 
sumers, 

An obvious conclusion from the function of the investing class is that its 
correct operation requires fair competition. Without fair competition the rela- 
tive efficiency of each concern could not be determined and compensated. Fair 
competition requires among other things that the profits of a concern should not 
be subject to the unjustified activities of other concerns, or more specifically, the 
profits of a manufacturer should not be subject to unfair practices of retailers 
over Which it has no control, 

Another conclusion from the function of the investing Class is that every con 
cern must be given the opportunity to operate as efficiently as it can. It would 
be illocical and absurd to make the profits of a concern depend upon its relative 
ability to preduce desired products efficiently and then allow conditions that 
prevent it from operating as efficiently as it is capable. Production covers bot! 
fabrication and distribution. Thus, every concern should be allowed to select 
the methed of distribution which it holds is the most efficient. If a coneera 
believes that advertising its product and selling it at a fixed retail price is the 
most efficient method of distribution, it has the right to adept such a polices 
nider the function of the investing class. 

In determining the retail price of his prodnet, the manufacturer selects a 
figure that he expects, based upon his experience and knowledge of what his 
competitors are doing, will enable him to get a satisfactory share of the market 
for his product and also allow his retail distributors an acceptable profit. His 
fixed price is a means to accomplish two purposes: A desired volume of sales 
and a satisfactory profit to his retailers. It is not a sacrosanct figure. Thus, 
his self-interest will be maintained if cutting his fixed prices by retailers does 
not jeopardize his relative competitive position and his standing with retailers 

The retailer, too, is a member of the investing class and, thus. must be assured 
of the opportunity to operate as efficiently as he is capable. Thus, if he holds 
that it is to his advantage to sell at a lower price than his competitors, he has 
the ri ht todo so. Furthermore, the correct functioning of self-interest gives the 
retailer the right to operate at any percentage of profit or mark-up that he feels 
is to his interest. 

It is the Government's function to see that the legitimate self-interests of man 
ufacturers and retailers are assured, Thus, if the retailer holds that it is to his 
self-interest to operate at a lower mark-up than his competitors because of 
zreater efficiency or willingness to operate at a lower mark-up, he shontd he 
illowed to do so provided that he cuts the price of every price-fixed prodnet the 
<ame percentage and maintains the cut price for at least 3 months. This pro 
cedure will prevent him from using loss leaders at the expense of their mann 
facturers and his competing retailers. At the same time it will give him the 
opportunity to display his greater efficiency or willingness to operate at a low 
percentage of profit. 

The reductions in price made under this proposal will seldom if ever exceed 
percent, because few retailers are able to operate at more than 3 percent less 
thon their average competitors and few would be willing to accept more than 
2 2-percent reduction in their operating profit. In view of the above, such price 
ents should be limited to 5 percent. 

The ferevoing procedure will protect the manufacturers of price-fixed products 
against unfair comretition and maintain their relative competitive position that 
they themselves established. It is in accord with the function of the consumin 
eloss and it is just to the retailer. 

The small retailer can and very often does successfully compete with the large 
eoneerns that may (or may not) be able to undersell him by, say, 3 or 4 percent 
The small independent store is able to meet this price competition on the basis 
of service. Many consumers consider that this service is worth more than a 
small cut in price, However, the small retailer’s position as an investor is 
unfairly jeoparcized by the practice of some concerns of using loss leader 
promotions, a practice that the larger organizations can usually far better 
avord to do, By selling a few products at 15 or 20 or more percent below com- 
petitive prices, a store misleads the consumer into believing that its prices in 
general are appreciably lower than those of its competitors. This practice 
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is, thus, unfair and dishonest. While our proposal will protect the retailer 
from this type of unfair competition, it will also, by placing the consumers in a 
better position to judge the relative efficiency of competing stores, force the 
retailer to make every effort to reduce the costs of distribution or increase their 
services. 

There is another consideration by which economic measures must be judged. 
What is their effect on production, employment, prices, and prefits? This con- 
sideration leads to another part of the economic system, profits, whose function 
is to induce private investors to assume the risks of production, to employ Workers 
to produce goods, 

Profits are frequently misunderstood in that they are considered to be some- 
thing that a concern “makes.” Concerns do not “make” a profit. They compete 
for a profit that it made available to business by various factors. Thus, profits 
are comparable to the prizes offered for competition by a school, In any period 
of time there is a fund of protits created by the various economic activities of 
society. When this fund is large, as it has been recently, there is prosperity ; 
when it is small as in the early thirties, there is depression. (The explanation 
of the factors that increase and reduce this fund is complicated. Since it is 
net essential for this explanation, it is net included, but can be supplied if 
required. ) 

For the fund of profits mentioned above to serve as the greatest possible in- 
ducement for production and employment, industry has to be encouraged to 
operate at a low percentage of profit. Thus, if industry is competing for $1 billion 
of profits and it earns an average profit of 10 percent, it will expend $10 billion. 
If it earns an average profit of 5 percent, it will expend S20 billion, resulting in 
a great deal more production and employment. Without going into a detailed 
explanation of the sources of profits, it is olvious that lower profit rates mean 
lower prices. Thus, it is desirable and in accord with the functions of profits 
and the other parts of the economic system that retail business be encouraged 
to operate at a low percentage of profit. 

The belief is sometimes expressed that giving manufacturers the right to fix 
the retail prices of their products will result in agreements to secure excessive 
prices and profits. There is, of course, an identity among competing concerns 
in that they desire to secure a profit. Each industry, moreover, has an operating 
percentage of profit that does not vary much for its individual members. For 
example, the average operating cost of most department stores is approximately 
32 percent. To secure a profit, the mark-ups of all concerns must exceed their 
operating cost percentages and to this extent their actions concur. This con- 
currence, however, almost always seems to end here, because over the years 
the earnings of individual concerns seem to reflect general business conditions 
and individual efficiency rather than any agreement to maintain profits and 
prices 

Some industries, nevertheless, have made excessive profits. This sitnation, 
however, does not justify depriving the manufacturer of the right to fix the 
retail prices of his products. The rights of a group should not be subiect to the 
possibility that they may be abused by a few. Furthermore, the way to 
abolish excessive profits is not by preventing manufacturers from fixing the 
retail prices of their products. (There is a correct way of eliminating excessive 
profits whether due to monopolies or anv other cause. It is derived from the 
functions of the parts of the system. We will be glad to explain these correct 
measures. ) 

Excessive profits may, of course, sometimes be earned on patented products 
and, for example, a new drug in limited supply. In these cases there will be 
little competition whether or not the manufacturer fixes the retail price. In 
many instances, in fact, the retailer would get higher prices than the manufac- 
turer would have put on the produet. 

Moreover, experience indicates that giving mannfacturers the right to fix the 
retail prices of their nroduets would promote competition and, thus, lower prices. 
The absence of price-fixing imposes an additional and unneesssary risk on manu- 
facturers and retailers. Business mark-ups in competitive lines tend to follow 
the degree of risk. The grenter the degree of risk, the higher the mark-up. We 
have previously shown that as the onerating percentage of profit or mark-up 
rises, production and employment decline. 
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STATEMENT OF LoWeLL F. HALLIGAN, Vice PRESIDENT IN CHARGE OF SALES 
HAMILTON WatcH Co., LANCASTER, PA. 


Since the enactment of the Miller-Tydings amendment, the Hamilton Watch 
Co. has been the foremost exponent of fair trade in the watch industry. We 
have embraced this policy because through fair trade we can protect our sub- 
stantial investment in the good will and reputation of the name “Hamilton,’ 
and because we are firmly convinced that fair trade contributes to the stability 
and soundness of the thousands of small businesses through which Hamilton 
watches are distributed. The economic well-being of these many retail jewelry 
stores is directly related to the economic health of the Hamilton Watch Co., and 
in a very real sense to the economie well-being of the United States. 

The recent decisions in the cases of Sunbeam v. Wentling and Schwegmann 
Bros. v. Calvert Distillers have seriously impaired the effectiveness of fair trade 
to accomplish either of these purposes. 

Fair trade allows the small business to acquire an inventory of quality mer 
chandise with the assurance of reasonable stability in the market, a rapid turn 
over of inventory, and the building of good will among many satisfied customers 
Dealers cannot afford to carry an inventory of valuable merchandise without 
these assurances, We at Hamilton are convinced that through fair trade Hamil 
ton is able to give to the consumer the best value for his money in the watch 
market today, and at the same time secure adequate profits for the jeweler and 
ourselves, 

In our economy today the competition that should be sought is competition 
between products, not merely between retailers. It is this competition of othe: 
similar products that keeps the prices of any manufacturer in line. It is this 
product competition that is particularly important in the watch industry. In 
any price war it is the consumer who ultimately loses, because the inevitable 
result of price wars is a reduction in the quality of many products and the loss 
to the consumer of the services offered by many small retailers. Fair trace 
fosters product competition beneficial to the consumer. 

There is probably no area of our American economy more competitive than 
the watch market. There are at least 15 well known nationally advertised 
brands of watches, countless regionally and sectionally advertised brand namies 
and literally hundreds of nondescript, private and occasionally used names 
competing for the interest of the consumer, At the same time in the purchas: 
of a watch, a customer must rely entirely upon the reputation and integrity 
of the manufacturer or his jeweler. In the purchase of many articles, a 
consumer is well equipped to relate price and quality through a visual inspec 
tion of the article. That is not true with a watch. 

The Hamilton Watch Co. has always built a watch of unusual quality. <A! 
Hamilton watches contain nickel silver instead of brass plates and bridges, 
sterling silver dials, and are adjusted so that with proper cure they will give 
years of accurate satisfactory service. None of these features, or many others 
ure apparent to the purchaser. 

With the advent of fair trade, Hamilton could relate price and quality in 
order to compete in the highly competitive and often chaotic watch market at 
retail prices balanced by Hamilton to attract the largest possible number of 
consumers, while offering a return sufficient to permit the building of these 
high quality features into each Hamilton watch. 

It is not surprising that the Hamilton Watch Co., the wateh company which 
has shown the greatest interest in fair trade, prices its watches with the lowest 
mark-up to the jeweler of any major watch company. This is typical of the 
effect of fair trade. It is the non-fair-traded watch or only nominally fair- 
traced watch that carries excessive mark-ups. 

It is not true that fair-trade laws operate to produce the highest possible 
prices without regard to the consumer. For example, in competing with 
other watches, Hamilton has absorbed many of the increased costs of manu- 
facturing. The history of the prices of Hamilton watches is typical of many 
fair-traded articles. Our records show that the prices of Hamilton watches 
increased about 25 pereent between 1941 and 1951, while the prices of many 
commodities were doubling and the Wholesale Commodity Price Index of 
the Department of Commerce showed an increase of 104 percent. The com 
petition of other products effectively controls the prices of fair-traded mer 
ehandise. Under the fair-trade laws there can be no fair-trade price on 
product unless that competition exists. 
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In establishing a fair-trade policy, the Hamilton Watch Co. prepared fair- 
trade contracts which, even before the Schwegmann decision, were signed by 
about half of the retail jewelers selling Hamilton watches. It is a tribute to 
Hamilton's sincerity of purpose that this fair-trade system has operated without 
any special methods of policing fair-trade prices. We have, however, under- 
taken to uphold our part of the agreements with our dealers. When our sales- 
men or jewelers learn of cut-price sales or advertisements, they send this infor- 
mation to our home office. Appropriate action, including court action, is then 
taken. 

During the 2 vears preceding the Schwegmann cause, Hamilton and its whole- 
salers successfully completed over a dozen of these actions enjoining the cutting 
of prices on Hamilton watches. Most of these actions were aguinst resellers 
who had not signed contracts. In most instances, the relief sought did not 
include claims for damages but merely injunctions against the price cutting. 

Since the Schwegmann case, which prevents the enforcement of fair-trade 
prices against retailers who have not signed fair-trade contracts, the operation 
of a fair-trade system has been seriously hampered. Because Hamilton had 
heen diligent in the enforcement of fair-trade prices, we received the voluntary 
cooperation of jewelers all over the country in obtaining signature on fair-trade 
contracts. At the present time approximately 90 percent of the retail outlets 
being sold Hamilton watches have signed these contracts. The operation of an 
effective fair-trade system, however, has been made very difficult because many 
stores which do not regularly handle and sell Hamilton watches are able to 
obtain these watches and run highly advertised loss-leader sales to obtain store 
traffic. 

Loss-leader traffic-building promotions of this type are a serious threat to 
many of the economic institutions of this country. To be successful these stores 
Wiust prostitute the name and reputation of a nationally advertised product to 
their own temporary tinancial benetit. Unlike normal retail stores who adver- 
tise, display, and actively promote quality tmerchandise, these stores do not 
contribute to the making of a reputation or the publicizing of a trade name. 
Like parasites, however, they live by feeding on the reputation of a manufac- 
turer built up by years of national advertising and qualtiy production. 

The entire economic pattern today of independent manufacturers building 
reputations for nationally advertised products, which are distributed through 
thousands of independent small businesses, is already being weakened by the 
traffic luring cut price promotions. If we are to continue a Nation of small- 
business enterprises, the independent manufacturer must be given the oppor- 
tunity through the vehicle of fair-trade, as it was known before the Schweg- 
mann case, to build and protect. the reputation of a nationally advertised product. 

Legislation to restore fair trade must also restore the effectiveness of State 
fair-trade laws in reaching all sales made within a State. The Wentling case, 
which held that sales made by mail-order houses in interstate commerce are not 
subject to the fair-trade laws of any State, is at odds with the basie theories 
upon which fair trade is founded. State fair-trade laws, as augmented by the 
Miller-Tydings amendment to the Sherman Act, are designed to allow the manu- 
facturer of a nationally advertised product to protect his investment in the 
reputation of his product. For these laws to be effective in either of two 
States having fair-trade acts, the mere fact of mailing an article from one of 
these States to the other should not be allowed as a subterfuge to avoid the 
identical policies of both States, 

The Hamilton Watch Co. endorses H. R. 6567 introduced by Representative 
Keogh, of New York, because this bill will effectively restore fair trade. We 
sincerely urge that this conmmittee report favorably on this measure. 


STATEMENT OF FRED NEUBAUER, PRESIDENT, EFFEN Propucts, INc., BROOKLYN, N. Y 


This statement is respectfully submitted to the Subcommittee on Study of 
Monopoly Power by Fred Neubauer, Brooklyn, N. Y¥., who has been engaged in the 
photographic trade—retail, wholesale and manufacturing for 30 years and feels 
that his views and experience in the matter of fair trade in this and allied lines 
can be of yalue in the consideration of the matter at issue. 

At the outset, | would like to make it clear that fair trade in some lines may be 
lesirable and to some extent workable but that it has failed in all respects in 
uiny other lines, definitely in those where trade-ins are possible. 
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The selling price of fair-traded items is well advertised and therefore known to 
the consumer. The dealer consequently is much more tempted to cut on this 
price than on any other item. He feels somehow that his competitor must hold 
to the fair-traded price. This situation has created a large class of consumers to 
shop from store to store until he finds one dealer who will cut, say 5 percent, 
The next confronted with the consumer shoppers remark, “I can do better,” will 
offer 10 percent and so down the line until as a fact many fair-traded items can 
be bought at 25 percent below the fair-traded price. This situation exists all 
over the country now when dealers have to sign an agreement. How much worse 
would this situation become when no individual contracts will be required. 

Used photographic equipment, the same as radios, refrigerators and thousands 
of other used articles are taken by the retailer in trade or are bought outright 
for sale “as used.” Experience has shown that the pressure of competition will 
induce dealers to manufacture such trade-ins. A brand new camera can always 
be called a demonstrator hecause its use has been demonstrated to a customer and 
consequently may be sold “as used.” <A tiny scratch will make any item “used— 
like new.” This subterfuge has been widely used to meet competition in fair- 
priced articles. I do not know of any way in which this evasion can be stopped 
and as stated, it is net practiced in isolated cases but has almost become stan- 
dard practice to evade fair-price laws. 

Does the consumer or retail dealer gain by fair trade? TI do not think so. The 
price of a fair-traded article must contain the high cost of advertising and pro- 
motion. Only extremely broad advertising and promotion schemes (contests, 
ete.) ean bring the necessary demand for a branded and fair-traded item. Then 
there must be added to overhead the cost of trade-making, maintaining contract 
agreements and policing them. Such expense may be a small percentage of the 
sales price in some lines—in other lines where the total amount of sales cannot 
be large—like on some photographic equipment, it is 2 considerable percentage 
of the sales price. All this expense naturally must be paid by the consumer. 

Fair trade can lead to the establishment of monopolies because it gives the 
manufacturer the choice to select the dealer he wants to sell to. In this manner, 
he can eventually control the dealer’s actions in respect to carrying other lines 
or selling them at prices not to his own liking. It is a fact that a dealer under 
certain circumstances is not able to sell his business without the manufacturer’s 
approval and consent of the buyer. The manufacturer has the power to refuse 
to sell to the new owner and thereby make his purchase valueless. 

We now come to enforcement of the law. Evasion or disregard is widespread. 
Engorcement which rests upon the manufacturer is as good as entirely absent for 
several reasons. First, he is not interested in a fair profit to the dealer—but 
only in quantity sales. In the past, many have not hesitated to sell large 
quantities of their fair-traded products to mail order houses, dealers occupying 
a room in an office building or home offiering cut prices and to many other similar 
outlets where they knew the law was disregarded. The few instances where a 
manufacturer made an attempt to enforce his fair-trade contract have not been 
too successful. To really enforce such a law, would mean that the manufacturer 
constantly maintained a number of shoppers or detectives in each city or town 
where his goods are sold to check on dealers and so obtain proof of infringements 
of the contract. If the proof is sufficient to hold in court, he can start proceed- 
ings ut considerable expense. However, such positive proof is extremely diffi- 
cult to obtain. 

To sum up: 

Fair-traded items must be excessively high priced. 

Evasion and clear disregard of the law is easy and common. 

Enforcement is difficult if not entirely impossible and very expensive. 

Fair trade may lead to monopolistic tendencies. 

The small-business man (dealer) is not benefitted. 

The consumer pays an inflated price. 

Therefore, I favor H. R. 4365 (Curtis, Missouri) making every contract, ete 
illegal. 


STATEMENT oF CrAIG D, Munson, Vice PRESIDENT AND GENERAL SALES MANAGER, 
THE INTERNATIONAL SILveR Co. 


We wish to go on record to the effect that we are in favor of legislation to 
repair the State fair-trade laws to legalize the so-called nonsigner clauses with 
respect to these laws. 
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The International Silver Co. is the manufacturer of flatware (knives, forks, 
and spoons) of sterling silver and silverplate bearing the trade-marks: “Inter- 
national Sterling,” “1847 Rogers Bros. Silverplate,” “Holmes & Edwards Sterling 


Inlaid Silverplate.” 
These products have been sold on the open 
over 100 in the case of 1847 Rovers Dros... and we buve made use of the fair- 
1 
i 


market for a great many years, 


trade laws to maintain minimum resale prices, for almost the full period of time 
that these laws have been available. 
1988 through 1951, this company has invested some 


During this period, from 
intil tod: ‘ they epre 


$25,000,000 to create public acceptance for these brands 
sent an annual retail volume of many million lars done through 1 
15.000 retail dealers. It is significant to note in passing that over 7U 
of this volume is done through stall retailers, thousands of fan 
jewelry stores in small and large cities, credit jewelry stores, and so-calles 
jewelry stores, even the largest of whom are in categzor f very 
as compared to the mass type of outle tment stores a 
operations 

These products have constituted a substantial porti« 
ness done by these retailers and hi ontributed largely to their livelihood. 
The retail margin of profit provided by the floor of fair-trade prices has enabled 


a stock of sufficient size a variety to adequately serve the 


m oof the silverware busi- 


retailers to carry 

public and to promote the growth of their business by active 
and merchandising. The opportunity for the small retailer has been in no way 
limited by fair trade, in fact it has been very much enhanced, as is evidenced by 


advertising, display, 


the fact that during the period since 1938S the number of dealers handling these 
products has increased by at least 50 percent 

The stability of this business and its steadily growing volume have enabled us 
as a manufacturer to make continual improvements in quality, with very small 
increases in retail prices notwithstanding tremendous increases in material and 
labor costs. 

Since as recently as 1945, for example, the price of copper has increased 1 
percent, silver 69 percent, and labor costs 


os 
percent, zine 124 percent, nickel 77 
tt} percent, In spite of these drastic increases in the costs of the ingredients, 
the suggested retail price of a set of 1847 Rogers Bros. silverplate has increased 
only 15 percent and of Hlolmes & Edwards only 9 percent. 

We know of no other product which has held the price line for so long and 
offers such outstanding value in this day of high prices. Furthermore, we believe 
that the price history of fair-traded products in general reflects less increase in 
price during the so-called inflationary years than do nonfair-traded products. 
Certainly there is no evidence of fair trade having in any way contributed to the 
consumer having to pay unconscionably higher prices for the products. Rather, 
fair trade has contributed to consumer confidence in the quality of these products, 
in the prices at which they are sold, and in the retailers who sell them 

Since the Supreme Court decision in the Schwegmann case, a serious change 
has taken place in the marketing of these products. Realizing the fine reputation 
of these trade-marks and the national publie acceptance, many mass-type retail 
distributors have purchased goods through secondary sources, and have adver- 
tised these brands at from 30 percent off regular retail prices to prices barely 
above the cost of the goods to the retailer, and os loss-leaders purely for the 
purpose of drawing traffic into their store. These are retailers who never before 
handled silverware, and are not handling it now as part of their regular business. 
They are tremendous drug chains, ready-to-wear bargain houses, and super- 
markets, 

In cities from coast to coast, these great mass outlets are busy thumping their 
chests in the newspapers about the bargains they are giving the publie in “famous 
1847 Rogers Bros.” or “Holmes & Fdwards Silverplate’, “made by the Inter- 
national Silver Co.” Truly they are bargains to the few who can find what they 
want in the incomplete and ill-assorted stocks, who will wait for uncertain de- 
liveries, and who do not care that these stores will have no responsibility for 
supplying silverware a day longer than the product fails to pull customers into 
their store. 

As the manufacturer, we know what the selling price or cost to the retailer is, 
Likewise, through our familiarity with the problems of retail business, we know 
how much mark-up on this cost is required to provide the retailer a net profit 
upon resale. With this information we likewise know that the mass-type dis- 
tributors cannot be selling our fair-traded products at the discounts offered 
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because they are anxious to engage in a profitable venture. Therefore, they are 
using the goods as bait to get the consumer into the store to buy other goods 
These other goods must, if the over-all retail operation is to be profitable, be sold 
at a high rate of profit. This means that at the price paid, the other goods may 
be overpriced for the quality. Thus the consumer may actually get less value for 
his dollar and may be deceived unless he buys only the fair-traded goods being 
sold at a discount. It is obvious that the consumer does not so limit his pur 
chases because the use of loss-leaders is continued. by the retailers, and no such 
businessman intentionally operates as a charity with the public the beneficiary. 

An important result has been that the good will which this Company has 
built up in connection with these trade-marks is being destroyed and we are 
losing business at a time when it is most essential that we keep as many as 
possible of our employees on our payroll if for no other reason than to enable 
them to share, through their taxes, their portion of the burden for national 
defense, 

However, of even greater importance are the consequences to the small re 
tailer who constitutes the great majority of dealers in our products. He has 
been selling this silverware at a fair profit based on lecitimate costs of doing 
business. Now he finds that be cannot sell our product at the regular retail prices 
because the consumer counters with advertisements by price cutters featuring 
large discounts. If he sells in competition at a discount, he suffers an unprofit 
uble venture, as does the price cutter. If he refuses to sell at reduced prices, 
the goods stay on his shelves, except in those instances where the consumer 
refuses to be side-tracked by the loss-leader theme. In the meantime, discount 
conscious buyers suspect all his prices as being too high. 

Truly, it can be said that the retailer who cannot afford to use loss leaders, 
technically is at the merey of the big outlets. They, through their mass buying, 
ure enabled in fact to attract to their stores, through large-volume loss-leader 
operations, such a disproportion of the available market for a nationally adver- 
tised product that they gain a monopoly in sales for their area of operation. 
Loss leaders permit this, and loss lenders exist because of the present state 
of the fair-trade laws. Fair trade does not enhance monopoly, but lack of it 
Inay create a monopoly. 

Typical of the small retailers’ feeling in this situation is the attached copy 
of a letter from a jeweler in New Rochelle, N. Y. 

Any situation where a few big retailers can prey upon the established good 
will of thousands of small retailers, and in the process destroy not only their 
business but the great value of trade-marks which are properties of the manu- 
facturer, is not in the American tradition. 

We can see no remedy but the restoration of the fair-trade laws and the 
legality of the nonsigner clause by the enactment of H. R. 6267 for the amend- 
ment of the Sherman Act, or whichever one of the several proposed bills is con- 
sidered most advisable by the Congress. 

GENTLEMEN: Enclosed you will find a tear sheet of an “1847 Rogers” ad that 
was run simultaneously with one from your company (Stamford Advocate, 
Octcber 10, 1951) to show our earnest desire to cooperate with your effort to 
stimulate sales in this area. 

It is unfortunate, however, that the New York Daily News enjoys wide cireula 
tion in Stamford as well. Needless to say, the next day we were confronted 
by a customer bearing this tear sheet from Sunday's News. ‘To say that we were 
deeply chagrined, is a masterpiece of understatement. 

This letter is not being written maliciously, but in a sincere effort to show you 
the need for a good “house cleaning,” so far as the manner in which your 1847 
Rogers and Holmes & Edwards are being made available to the trade is concerned 
It has now deteriorated to the point where they can be had by anyone, including 
unscrupulous clothing concerns (or other unrelated lines) whose sole purpose in 
handling the products is to abuse them in an effort to create for the public an 
illusion of being a “good Samaritan” and to obscure the underhanded methods 
Which they really employ when presenting their goods to the publie. 

If you took a far-sighted view of the situation, and channeled some effort into 
screening your present accounts and perhaps reorganizing your manner of distri- 
bution vou might do a better merchandising job in the long run. 

As matters now stand, these upstarts are making a farce of your advertising 
and good will which represents years of laying the groundwork and a considerable 
investment on your part. 

Why let Sunbeam take the initiative with its test case in the Midwest? It's 
true, you no longer enjoy the price protection of the Federal and State Govern 
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ments, but why depend upon being pampered?’ Don't sit back and wait for the 
storm to blow over, Take some positive action, and let the trade know how you 
stand. 

If all else fails, it would be to your advantage to actually buy up Klein's stock 
and check up on his future deliveries. You could prevent further shipments to 
him and stop him cold. 

Until you can offer your dealers some measure of protection against this 
scourge, any further effort on cur part to promote the sale of these products pre 
cludes consideration. 

Very truly yours, 


STATEMENT OF NATIONAL ASSOCIATION OF CONSUMERS, New York Cit 


for many years organized consumer groups have consistently opposed the 
practice of resale price maintenunce under the protection of Federal and State 
enabling acts and have sought to have such acts repealed, 

lt is not in the consumer interest to paralyze competitive pricing at the retail 
level regardless of the cost differentials between different types of outlets or 
services renudered, The history of retailing is a record of continuous evolution 
of new ferns and hew practices to meet changing circumstances thus widening 
the area of consumer choice with respect to conditions of sale. Resale price 
inaintenance, establishing uniform prices, or setting a floor under prices for 
particular branded articles is contrary to our proudly proclaimed principle of a 
free competitive economy, 

We are told that some retailers or retail groups have used branded items 
us loss leaders, that is to say they have sold these products below net invoice 
cost (for other than emergency reasons) talking advantage of national-brand 
idvertising by manufacturers for their own promotional purposes. 

There is no evidence showing to what extent this practice does, in fact, exist 
In their study on resale price maintenance published in December 1945, the 
Federal Trade Commission declared that their investigation indicated that even 
when chain stores, department stores, and supermarkets were said to be selling 
helow cost, these lower prices “vielded substantial average gross margins over 
invoice cost of goods in all market areas visited.” 

Unfair promotional practices such as sales below net invoice costs cannot be 
properly corrected by creating the iniquities and rigidites shown to adhere in 
resale price maintenance as it has developed in this country since the early 
thirties, particularly in some categories of consumer goods 

Unfair discount practices can be controlled through clarification and efficient 
enforcement of the Robinson-Patman Act, provided necessary appropriations are 
nade available for the purpose. 

Small retailers with initiative and imagination can meet the mass-buving 
vantages of large retail outlets and systems by such constructive action as form: 
ng retailer cooperatives, etc., without prejudicing the consumer interest by devel 
oping a structure of private price control which, in the words of the Depart 
ment of Justice, has become a cloak for many conspiracies in restraint of trade, 
“to be expected from a system of private price fixing unregulated by public 
authority.” 

In their investigation of resale-price maintenance practices during the LO30's 
(data to 1939), the Federal Trade Commission reported, particularly with 
respect to the drug, toilet goods, and cosmetics fields, that the result was appar 
ently to raise prices substantially (over a range of 6% to 11 percent) in the mass 
distribution outlets based on records. Some stall independents declared their 
prices had come down under resale-price maintenance, but they were mainly 
relying on memory which, according to the Federal Trade Comunission, was 
likely to be affected by intensive propaganda from the so-called fair-trade usso 
ciations., 

A Dun & Bradstreet survey reported in 1939, and investigations by private 
consumer groups during the controversy over proposals for resale-price tuain 
tenance in the District of Columbia 1945-46, showed comparable results. It 
must also be remembered that expenses of private State and local fair-rrade 
committees set up to police these price-fixing arrangements have also te come 
out of the consumer's dollar. 

One result of resale-price maintenance has been to strengthen the develop 
ent of strong cooperating trade associations at various levels, which as the 
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NRA disclosures revealed, is often a prelude to monopoly action. In many cases, 
trade associations of retailers (as the National Association of Retail Drugegvists) 
and of wholesalers have put strong pressure (coercion) on unwilling manu- 
facturers to cooperate even to the extent of making identical agreements as 
those made b yother manufacturers. Such action not only facilitates perpen- 
dicular price-lixing but also horizontal agreements in conflict with our expressed 
poliey, 

The assertion that small-business men will be ruined unless resale-price main- 
tenance is strengthened and even extended by nonsigner clauses hardly seems to 
be borne out by experience in those few States and the Distriet of Columbia 
which so far have been able to resist the pressures for private price agreeinents 

As pointed ont earlier, unfair practices, when they exist, should be dealt with 
directly. “As a corrective of objectionable features of price competition”, 
reported the Federal Trade Commission December 1945, “resale-price mainten 
ance inakes no distinction between price competition that is economically un- 
sound or is unfairly used in trade and price competition that is economicaily 
sound and in the publie interest because it results in udequate service to 
public at prices consistent with differences in consumer service rendered 
dealers using different methods of distribution. 

At the end of the war there were widespread indications that resale-price 
maintenance agreements were holding prices at an artitically high level despite 
the fact that a sound economy ecatied for the most imaginative and efficient 
techniqnes with low costs and prices in moving goods and services from the 
point of production into the hands of those who could use them. This is still 
necessary in the long view if we are to take full advantage of our vast produe- 
tive capacity, avoid depressions, and bring about abundance for all. 


STATEMENT OF ArtTHUrR L. NEWMAN, COUNSEL FOR AMERICAN BOOKSELLERS 
ASSOCIATION, INc., New York Ciry 


My name is Arthur L. Newman. I am, and for the past 25 years have been, 
general counsel for the American Bookse'lers Association. The association 
had originally planned to have appear before you on February 20, 1952, its 
executive secretary, Mr. Gilbert FE, Goodkind, who would have brought you his 
comprehensive knowledge of the problems of the book industry and of retail 
book selling. However, Mr. Goodkind was killed in an automobile accident on 
January 30 and i was asked to appear in his place. My scheduled appearance 
before your committee on March 10 having been canceled by you because of the 
pressure of congressional business, I am submitting this statement in lieu of 
such appearance. During the past 25 vears, in which I have acted as attorney 
for the association and many retail book sellers, I have become familiar with 
the problems of the book trade and have fo'lowed closely and been concerned 
with each step in the formulation and development of fair-trade laws. 

The American Booksellers Association, which was organized more than 50 
years ago, is a national nonprofit trade association of retail book sellers which 
represents 1,387 retail book outlets in the United States. Included in its mem- 
bership are virtually every retail book store and book department of any sig- 
nificance in the United States and also, book stores in Alaska, Hawaii, and 
Puerto Rico. 

“The members of the association are convinced that fair trade is essential to 
the continued existence of the retail book seller and that, since the United States 
Supreme Court “cut away the heart of the Miller-Tydings act,’* new Federal 
legislation is imperative if the existing State fair-trade laws are to have any 
vitality and effect. 

Our major premise is that the continued existence of retail book sellers is in 
the general public interest. 

It has been well said that “Books are true necessities for any life worth the 
living’ Books are not merely merchandise but are an essential part of educa- 
tion and worth-while leisure. In these times of ideological conflict, the expres- 
sion in permanent form of carefully worked out new thoughts and ideas and 
adequate information of past and present developments seems in many ways 
as important as any other measure which our Nation can take in its struggle 


1 Report of Senate Select Committee on Small Business 
2 Sir Norman Birkett, in Books Are Essential, published in London, by Andre Deutsch. 
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against world domination by communism. We think that most people will agree, 
without further argument, that the economic collapse of the book industry in the 
United States would be a public disaster, and that a healthy book industry serves 
the public interest. 

Let us now examine the place in the book industry of the retail book seller. 
We submit that the reading of books is an essential part of education; that 
the buying of books is an essential part of reading them: and that the existence 
of retail book sellers is essential if the book market is not to be narrowed and 
the level of education in the United States lowered 

The many public libraries and the numerous inexpensive magazines available 
in the United States help serve the reading publie but do not supplant the need 
for retail book outlets for the book industry. Certain types of books, such as 
the inexpensive paper-bound volumes and certain types of self-help and how to 
do it books, are sold in drug stores, stationery stores, newspaper stands and 
tobacco shops, but such outlets are not an important part of the book industry 
as sare now considering it. Because of the stall margin of profit in the 

>of books, the low unit of sale and the slow turn-over in terms of the total 


titles necessarily stocked, outlets selling books in conjunction with 


0 he 4 

it occupies. Whether such outlets will continue the sale of books is uncertuin. 

from day to day. The various book clubs deal only ith a handful of titles. 
We are here talking about t! retail book sell : defined 

Ethies for the American Bookseller \ssoclation, 

“A retail book seller is one who earries ge} 

ex! osed fon public sale.’ The concern of the} 

retail book outlets which stock sand sell 

accepted international book-subject  classilic: 

located in the various regions of the United States, who lea 

preferences and needs and stock the volumes suitable for both 

make and hold book customers 1 t busine oft | 

he many thousands of 


merchandise may find that book business does not justify the value of the space 


long ron, can be ho stro 
that point of contact for the 
lt IS reneraiy con eded that the ] 
exist without the retail general book seller ; ‘ 
possible for publishers (who require a sale of 7,500 to 10,000 copies 
their initial cost ® to bring out boeks of unknown riters who 
may be to a numerica small audien William Faulkner, J 
and Sinclair Lewis, f Nut 7 ‘eoonce such wt 
such books will not be ok Ww the ty f onth 
iragraph. 
Our second majer point 
so small that maintenance 
the Sit of hooks for Its COL nie t Xister le ad 
Trade books, which are books sold) primarily” thre 
universally sold by their puoblishers at | price less a 
on such books is generally from 86 to 42 cent, depending in » number 
of books purchased at one time, the type of Ko and th nblisher involved, 
With an over-ell average of 


os.2 percent. Phe discount on technical and other 
specialized books, such as medical and lawhbooks, is usually a flat 20 percent 
regardless of quantity but such books are not primarily sold through book stores 
and are not trade books.) After paving for rent, heat, light, telephone, wages, 
taxes, and other expenses, the average efficient retail book seller, selling at list 
price only, finds himself left with a smaller net profit than is true of almost any 
other business. It must be borne in mind that since the list price of a book is 
printed by the publisher on the jacket, there is no possibility that the retailer, re- 
gardless of the demand for any particular title, can sell the hook for more than 
that price, as compared with sales of other items, as for example, nationally 


'The International classification of books lists the following 25 subjects: Agriculture 
gardening : biography: business: education: fiction: fine arts; games sports: general 
literature and criticism: geography. travel: history: home economies: juvenile: law 
medicine; hygiene: music: philology: philosophy: ethies: poetry: drama; relig 
science : sociology ; economies: technical and military books : miscellaneous 

‘In the United States, 11,062 books were published during 1950 and 10.172 books were 
published during the first 11 months of 1951. The World Almanac, 1952 edition, p. 283 

© New York Times, sec. 7, p. 2, February 17, 1952 

®* Publishers’ Weekly, November 24, 1951, p. 2026 





574 STUDY OF MONOPOLY POWER 


advertised wearing apparel for which the producer has not publicized a retail 
price. 

Mr. George Hecht, general Inanager of the chain of Doubleday Book Shops, 
estimates that the book shop owner in the United States averages a net pre fit 
of less than 1 percent of sales.” The temporary committee on book trade outlets, 
appointed in 1951 by the American Book Publishers Council, Inc. (the members 
of which are publishers only), to conduct a*survey, recently concluded that “the 
present earnings of book stores are barely enough to keep them in business.” ° 
This is not a recent development, as Dun & Bradstreet, Inc., in a survey of 
retail stores, based on 1930 figures compiled and recently made available by 
the United States Department of Commerce, rated book stores next to poorest, 
in a tabulation of the net profit earned by 50 retail businesses. The only avail 
uble breakdown of the retail bookseller’s cost of doing business is one which 
resulted from a cost ratio survey conducted by the American Booksellers Asso 
ciation in 1950. Ninety-three retail book outlets throughout the United States 
were used in the determination of these cost ratio figures. The result follows 

Percent 


Average discount received by store 36.8 


Cost of doing business: 
a co an concstcrapiel 
pero... {Set oe 8 ot A Ee aes 
Postage, carriage, and freight on incoming books_-_- 
ee EE SG ES ES eae 
Taxes, other than Federal income taxes_-— 
paeeries S0a wales... 
Advertising ; 
Depreciation —__ see EL 
ae SSS Sue 
Printing and stationery__—-,.--- 
Shipping materials and supplies 
NS ST SE aa 
Store maintenance 
Miscellaneous__—— 


_ 
Potal 


3, Se 

All this data makes it clear that the book seiler’s margin of profit is slim and 
that the maintenance of list prices is essential for survival of a retail general 
hook seller. 

This fact is sometimes overlooked by organizations which call themselves clubs 
and advertise trade books for sale by mail at discounts running from 15 t 
25 percent. These organizations are not to be confused with the national book 
clubs, which acquire their books at a mere fraction of their price to other retailers 
The existence of such discount houses is brief and each particular advertisement 
soon disappears. A few years ago, for example, the Bonus Book Club, Inc.” and 
the Dividend Book Club, Inc.,” each advertised trade books to the public at 
25-percent discount. After a while, the same discount was offered by a new 
entity, the Dividend-Bonus Book Club, Inc. A small article in the New York 
Law Journal, some months later, that the property of the Dividend-Bonus Book 
Club, Ine., was being sold at auction under a marshal’s execution on an unsat 
isfied judgment recovered against it by a publisher, closed this typical case 
history." Some other discount mail-order book outlets which advertised in th. 
New York Times, and advertisements for which no longer appear there, are 
Looks Discount Club, Books Discount Corp., Taylor's Book & Record Clab, and 
Suburban Book Club. 

Our third major point is closely related to the foregoing and is that giant 
retailers consider books ideal items for price-cutting and loss-leader sales. 

Throughout the past 50 years, trade publishers generally have specified Lis! 
prices for their books, and such list prices have been and are advertised and 

? Publishers’ Weekly, August 25, 1951, p. 686. 

* Report. printed for the council in December 1951, entitled “The Situation and Outlook 
for the Book Trade,” p. 6. 

* New York Times, Pook Section, p. 28. May 8, 1949. 

” New York Times, Book Section, pp. 29. Pebruary 5. 1950 

" New York Law Journal, June 8, 1950, official notice section. 
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widely publicized. The list price is printed on the book jacket and reviews of 
books almost invariably state their list prices. Thus, as a matter of trade custom, 
and also for the economic reasons stated above, retail general booksellers for 
many years past have sold books at list prices. This permits a general mer- 
chandise outlet, which wishes to cut prices and use books as loss-leaders, to make 
a dramatic showing and at the same time to refer, for adverse comparison, to 
general retail book stores where the same books are to be purchased at list 
prices. A second reason for the desirability to large retailers of using books 
as loss leaders is that the volume of such business is small compared to the 
stores’ total volume, and accordingly, a customer can be enticed into a store 
and exposed to the sale of other high-profit merchandise for a small loss to the 
store. The customer might purchase several dozen sheets or pillow cases of a 
nationally advertised brand, or a case of soap flakes, but he is unlikely to 
purehase more than one copy of From Here to Eeternity or The Caine Mutiny, 
regardless of the bargain price «ffered. Thirdly, the unit price is ideal for loss 
leader purposes : it is not too siiall to be insignificant to the buyer, as for example, 
a bottle of aspirin tablets might be; nor is it so large that any loss to the re- 
tailer is important, as for example in the sale of a freezer or refrigerator, Ifa 
general merchandise store, whose annual volume is in millions, sells $100,000 
worth of books on which it sustains a net loss of 10 percent or $10,000, that amount 
can easily be absorbed as an advertising cost and may well be considered an 
efficient (although we contend a most unethical) method of bringing poople into 
its store. Whenever a retail business let-down appears, we can expect large 
general outlets to seize upon books for loss-leader uses—unless publishers who 
wish to do so are permitted to establish minimum retail prices. 

Loss-leader tactics in the book field are not new. In October 1950, Muaey's 
in New York sold Modern Library titles listing at 9 cents which cost it 53 
cents per volume, at 9 cents each. Gimbel sold the same titles for 10 cents 
each.” In February 1933 Bloomingdale’s in New York sold Modern Library 
titles, which cost it 55 cents each, for 39 cents.” Despite the depression, these 
stores apparently believed they could sell customers enough high-protit merelian 
dise to make up the losses on books. Its hard to check the prices of ash cons, 
chinaware, shoes, and hundreds of other items which such stores sell. The datm- 
aging effect of the above tactics on Modern Library titles stocked by the retail 
bookseller is still vividly remembered by them. 

After passage of the Miller-Tywdings Act in 1937, which everyone then thought 
gave effect in interstate Commerce to the various State fair-trade liws, condi 
tions in the retail book trade became reasonable stable. Then, on May 21. 1951, 
the United States Supreme Court, in the Schwegmann decision, for all practical 
purposes as far us the book industry is concerned, invalidated the Miller 
Tydings Act. Immediately afterward R. H. Macy, Gimbel, Bloomingd:les and 
other general merchandise stores began to publicize certain best-seller books 
at cut prices. Within a month numerous best-selling books were being sold 
as loss-leaders at prices allowing of no net profit to the seller and frequently 
below the umounts actually paid fer the books to the publishers involved 
For example: From Here to Eternity, on which the niaximum discount offered 
by its publisher, Scribner, was 44 percent (so that no-retailer could buy the 
book for less than $2.47, even with a 2-percent cash discount), was reduced by 
Macy. Gimbel, and Abraham & Straus from its list price of $4.50 to $1.64." 
The Caine Munity, on which the maximum discount offered by its publisher, 
Doubleday, was 47 percent (so that no retailer could buy the book for less 
than 82.05, even with a 2-percent cash discount), was reduced from its list 
price of 83.95 to $1.49." 

Sylvia F. Porter, economist for the New York Post. analyzed these price slashes 
in an article entitled “Who Loses?” and pointed out that “at $1.64, the real loser 
is the retailer—particularly the small book seller, on whom the industry depends 
for its life’: She quoted a neighborhood book seller who complained to her, “I 
haven't sold a copy since this thing started. TI can’t afford to take a dollar loss 
on every book I sell. I can’t afford not to sell books. Uli be ruined if this keeps 
up.” ”* 

Book sellers report that the effect of price slashing and loss-leader selling of 
books in New York City is Nation-wide. The newspapers in which such eut prices 

= Publishers’ Weekly, October 18, 1930. 

™ New York Times, February 12, 1933, p. 14. 

™ New York Times, June 7, 1951. p. 26. 

* Publishers’ Weekly, June 9, 1951, p. 2404 

” New York Post, June 7, 1951, p. 36. 
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on books are advertised and Commented on are circulated throughout the United 
States. Many persons who would normally buy from local book stores will order 
from New York by mail after checking on the book at the local book seller's store, 
at the book scller’s expense. Many more will simply refuse to buy at all, since 
they will quite naturally gather the impression that the local book store selling 
at list price must be making an unreasonably large profit if another retailer 
can sell the same book at one-half price or less. 

Lest anyone argue that the sale of books at such low prices is desirable for the 
public or would result generally in selling more books, it must be borne in mind 
that price-cutting outlets are interested in staying in business and that if their 
sales of books without a reasonable protit becomes too large they will simply 
eliminate the sale of books. By that time the many retail book sellers who are 
unable or unwilling to meet that type of cutthroat competition will have gone 
out of business and the availability of books to the general public will have 
sulfered. 

Mr. Adolph Kroch, a veteran retail book seller of Chicago, in a recently pub- 
lished book entitled “Book Stores Can Be Saved,” pointed out that the greatest 
danver threatening the existence of book sellers is the possible collapse of the 
maintenance of list prices. His words are worth repeating. He said: 

“The unscrupulous price cutter, who uses books with their selling price printed 
on the jacket as a bait to Inre customers with the false idea that all his prices 
to our economic system. Should this epidemic spread 


are low, is a danger 
outlets and 


throughout the country it would destroy the publishers’ legitimate 
nuike them subservient to the whitis of unscrupnious traders. The publishers 
may experience a sudden ilare-up in sales of ceriain best sellers when these are 
offered at cut rate even Lelow cost, but soon they are left high and dry in deso 
late territories with their outlets extinet.” 

The Senate Select Committee on Small Business, in its recent annual report, 
pointed out sharply the dangers to our whole economy inherent in cutthroat com 
pelition and loss-leader selling 

The use of books as loss leaders can only be intended to deceive the public into 
the belief that all other merchandise at the stere is offered at prices carrying 
less than a normal mark-up. However, on reflection is obvious that losses in 
one Cepartment, such as the book outlet, must be made up by increased profits 
in other departments. It is no preblem for huge retailers to juggle upward 
the prices on many unfamiliar items in order to cover their deticit on loss-lead 
er books, for they carry a vast array of different kinds of merchandise. The 
independent book seller does not. He is in business to sell books and if he cannot 
sell them without taking a loss he will be forced to close his doors 

But what will it mean to the country if most of the independent book sellers, 
with their general stock of miscellaneous books, are forced out of business? Two 
things would inevitably follow: Firstly, the surviving giant retailers would soon 
be in such a monopolistic position that they could bring abont an increase in the 
prices the public is required to pay for any books —competition would no longer 
protect the public: secondly, it would mean, in the long run, a very dangerous 
constriction in the tlow of ideas and information to the American public. The 
book industry mnust bave muainy outlets through which its products can be made 
available to the buying public. If these outlets are destroyed by price wars, 
the book publishers, if they are to stay in business, must depend on selling their 
books throngh the relatively few giant retailers. But these retailers are not 
interested in books as books. “Phey can’t afford to be. They need merchandise 
with a fast turn-over. They will stock best sellers, in short, and very little of 
anything else. 

Many of the most important and influential books of our times, however, are 
not best sellers. They are sold now in limited quantities through independent 
boo'sellers throughout the United States. With these outlets gone, book pub- 
lishers would be forced, by the economic facts of life, to bring out fewer and 
fewer of such significant books and many more of the best seller variety, designed 
solely for entertainment, namely, the type of book that giant retailers would 
be willing to handle. 

Such a development would have most serious and damaging consequences for 
the literacy of the country. 


REFERENCE TO ARGUMENTS AGAINST BILL 


We would like to refer briefly to some of the arguments advanced by the oppo- 
nents of the proposed bill. They argue that fair-trade laws are contrary to the 
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basic American principle of free competition: This argument overlooks the fun 

damental definition of the word “free.” namely, not subject to an arbitrary ex- 
ternal power, and uses the word as meaning unbridled and unrestrained. Every 

one agrees that free speech does not give one the right to shout “ire” in a crowded 
theater: We submit that “free” competition should not give a powerful, wealthy, 
general merchandise retailer the right to destroy his financially weaker competi- 
tor—the retail book seller. The American way has never been to encourage 
economic jungle warfare. That is one reason why we have laws such as the 
Federal Trade Commission Act and the Robinson-Patman Act. We suspect that 
the price cutter who now makes money on, and supports, loss-leader tactics would 
be the first to object if his financially more powerful competitors decided actually 
to give merchandise away and thus began to ruin his business. Yet, the dif- 
ference is only one of degree. 

Another argument advanced agninst the bill is that under fair-trade laws a 
buyer finds himself confronted with high prices set artificially and with no real 
choice whether to buy or refrain from buying. This argument overlooks the 
fundamental fact that fair-trade agreements are permissible only as to products 
in free and open competition with other similar products, and scarcely seems 
relevant to our existing economy, Where there are numerous producers of almost 
every item one can purchase. There are judicial decisions that books are in 
competition with one another. There are almost 200 publishers in the United 
States who publish trade boeks of general publie interest and the competition 
umong their respective products is keen. If any publisher sets the list price of 
his book higher than the reading public will pay, he has plenty of competitors 
Who will take advantace of his mistake to take away the market he may pre- 
viously have enjoyed. Magazines, which are uniformly sold at list price, offer 
proof that fair competition keeps prices as low as the publisher can set them 
and still make a fair profit. The argument also ignores the economic fact that 
prices are a result of the interplay of supply and demand and that no producer 
can seta price higher than the consumer is able und willing to pay, and still 


stay in business 

The giant retailers who oppose fair trade are financially able to market their 
own brands if they honestly believe any fair-traded item is priced too high. This 
would be fair competition but of course would not satisfy the price cutter, who 
wants to use the good will of the national producer to bring customers into his 
store. If their price-cutting tactics incidentally destroy the producer of one 
product, they merely seize upon another item for their next loss-leader program 
If hooks are their choice, it will be the entire Nation and not merely the book 
industry which will suffer, 

The arsument that fair-trade laws make for unnecessarily high prices is con 
tradicted by what has happened to book prices during the last 10 years. The 
percentage of increase in list prices of books from 1941 to 1951 averages less 
than 2S percent, despite much greater percentage increases in the cost of paper, 
printing, wages and salaries, ete., during the same period The Conustimer’s 
Price Index, according to the Bureau of Labor Statistics, has risen about SO per 
cent during the same period. It is therefore obvious that the book industry, 
under fair-trade laws, has held the line against inflationary pressures remark 
ably well. 

It is also worth noting that under fair-trade laws, the net profit of trade book 
publishers has been remarkably modest. In a survey of 1950-51 trade book pub 
tishing, prepared for the American Book Publishers Council, Inc., by J. K. Lasser 
& Co,, the average net profit of the 46 typical trade publishers surveyed amounted 
to > percent on sales, before Federal income taxes. It is hard to see how the 
erities of fair trade can sustain their usual argument that producers, here the 
publishers of books, would lower their prices if fair trade is abolished. 

In summary, all the arguments advanced against H. R. 6367 treat it as if it 
were the advancement of a new policy and completely ignore the fact that it 
Will merely enable the 45 States, which have enacted fair-trade laws as being 
in furtherance of sound policy for their residents, effectively to implement that 
policy, even where it crosses State lines: and ignore also that their dire fore- 
hodings are contradicted by almost 20 years’ actual experience under effective 
fair-trade laws. 

7 Fiction prices have risen 17 percent: biography prices, 22 percent: and history prices 
46 percent. Publishers’ Weekly, January 5, 1952, p. 23. The average of these increases 
is 28 percent, but since there are far more fiction books published than any other classifica 
tion, the average increase is conservatively stated as merely less than 28 percent, 
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CONCLUSION 


The enactment of H. R. 6367, which would restore the various State fair-trac; 
laws to their pre-Schwegmann effectiveness, can preserve the book industry as 
we now know it. It can help to insure the survival of hundreds of small, ind: 
pendent booksellers who ask merely the chance to compete on fair terms but wh» 
are helpless against the general retailer’s massed dollar resources turned again: 
them in price wars. It is just such small-business men who constitute the back 
bone of our competitive system. 

Because effective fair trade is essential to the health and growth of the book 
industry, and because it is in the larger public interest, I urge, on behalf of the 
American Booksellers Association, that favorable action be taken on H. R. 6367 
by this committee and the Congress. 


STATEMENT OF Mrs. G. RALPH SMmirH, INsrruUcToR ar Harpur COLLEGE, Stari 
UNIVERSITY OF New York, Enpicorr, N. Y, 


My name is Hilda Smith (Mrs. G. Ralph Smith). IT am an instructor 
Economics and Business Administration at Harpur College, State University o 
New York, Endicott, N. Y. I am working toward a doctor of philosophy 
degree in economics at Syracuse University and the subject of my doctoral dis 
sertation is resale price maintenance in the United States in the period 1940-51 
Therefore, I have been studying this type of pricing practice for some time. | 
feel that my opinions as a student in this field and as a Consumer may be of i: 
terest to you. 

Iam addressing myself to bills H. R. 6367, H. R. 4662, H. R. 4592, and H. R 
4365 now before the Committee on the Judiciary. 

As I see the eliects of this type of practice in the market place, there is little 
justification of retaining the enabling legislation or extending it to include noi 
signers. Iam therefore in favor of HT. R. 4365 which would prohibit this tvre 
of pricing practice in interstate commerce and against H. R. 6367, H. R. 4662, 
and H. R, 4592, which would extend resale price maintenance to nonsigners 
Tiere has been entirely too little study of the operations of these laws by dis 
interested groups and entirely too many studies and publications by biased 
groups—misleading both the legislative bodies and the public. 

Vhe advocates of fair trade feel that this movement has been a natural cor 
comitant of the great surge of brand-name promotion of the 1920's and modert 
merchandising and advertising techniques, However, I feel that they emphasiz: 
the producer's responsibility for the item to practically the complete exclusio: 
of the retailer's role of responsibility, that the large producers are not necessarily 
as altruistic as pictured by the fair traders, and that “fair trade” is not the onl, 
and most effi‘ient method to protect the manufacturer. In protecting his proy 
erty rights, he still may license, finance retail inventories, grant exclusive fran 
chise, refuse to sell, make agency agreements, ete, 

The products that are especially good for loss-leader tactics are the heavily 
nationally advertised, big-name brands, quite often the products of fairly large 
corporations who have in many instances had the basic antitrust legislatior 
invoked against them. As Morris L. Ernst stated, “All the giants in America 
have price maintenance without the act.” And the natural corollary is the desire 
of the small-business man to have similar market power granted to him legally, 
Obviously this is overlooking the spirit and intent of the Sherman Antitrust 
Act which seeks to control practices and devices which afford undue market 
controls. Thus in pleading for similar rights by law for the small-business man 
one is tacitly approving monopolistic practices (in the economic sense) of larg: 
corporations. The extension of this market practice of large corporations mia) 
redound most disadvantageously to the consumer and to the aggregate economy 

The American Fair Trade Council estimates that 5 percent of the United States 
retail trade, around $5 billion of annual sales volume, is in fair-traded merchan 
dise. The foes of fair trade believe this figure is low but nothing more than 
an estimate can be made since many firms fair-trade only part of their produc 
mix. One can be misled as to the economic effect and importance of resale price 
maintenance by these figures since certain areas are affected only slightly and 
others very importantly. In the pricing of food, for instance, resale price main 
tenance is not generally feasible for manufacturers. However in the drues, 
cosmetics, and allied drug products, the situation is reversed. The New York 
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State druggists in 1947 stated that 85 percent of these items (35,000) were under 
fair-trade protection. It would then seem that the residents of New York State 
for the most part have a choice not of articles in free and open competition but 
only the choice between one fair-traded item and other fair-traded items in 
the drug field. In the drug field, as well as in other fields, this might well 
iliustrate the contention that the fair-trade practice seems to be strongest where 
price has little relation to cost and retail margins are often large. 

The proponents of “fair trade” indicate that the consumer is not severely 
harmed since only around 5 percent of the sales volume is fair traded and these 
tems are not in the necessity field. Then, contrariwise, it also follows that 
it does not materially benefit them because of the restrictive tield and amount. 

Through the medium of advertising the public has been led to believe that a 
trade-marked item has more intrinsic value than one not so designated. This 
s not universally true, but the fair traders do much to encourage this idea. It 
is dubious if the higher prices paid by consumers are sufficiently balanced by 
the beneficial effects of the security guaranteed to the producer of the fair-trade 
items. In essence, the question is posed, Is the protection gained by the producer 
of more value to the economy as a whole than the loss to the consumer of 
diminished purchasing power? And a corollary question, Does the maker of a 
fair-traded, trade-marked item provide more jobs, more income, and more sti 
bility to the economy than one who does not so distinguish and protect his 
product? 

The claims of the ill effeets and the amount of price-haiting (as this terms has 
a Worse connotation than price-cutting to the housewife) are usually exaggerated 
and the situations given rather inclusive labels—“unrestrained price war” for all 
retail price-cutting ; all price cutters are aiming at monopoly: price cutters are 
“slaughter house” merchants in the sense of killing our economy; opposition to 
fair trade is opposition to the small-business man. The term “loss-leader” 
itself has never been defined with a ceneral and universally acceptable definition. 
One writer characterizes it as “little more than a derogatory term used by busi- 
nessmen to denote any deep price cuts of which they disapprove.” No one has 
come forth with any statistics or reliable estimates, as to the amount of loss- 
leader tactics and as to the great harm it has caused to manufacturers’ sales 
in general, sufficient to justify this legislation. 

The grocery or food distribution field is an example of little resale price main- 
renance but still no monopoly, still independent large and small stores, chain 
stores, etc., existing side by side. If this situation can exist in this very highly 
competitive field and also in the other than 5 percent of sales volume without 
henefit of these laws, then it would seem to me that the other sheltered distri 
butive fields and manufacturers could also survive in the “competitive jungle” 
especially the nationally advertised brand manufacturers who these laws ure 
designed primarily to protect. 

I would like to have someone indicate specifically those who were becoming 
monopolists of distribution before “fair trade” and the ones who are biding 
their time to accomplish this purpose when this type of legislation is repealed. 
It would be much more difficult to accomplish monopoly in distribution than 
in manufacturing because of the absence of patent protection, relatively smaller 
fixed investments, greater freedom of entry, ete. Yet the proponents of fair 
trade would rather see price competition eliminated between retailers on fair 
traded items for competition among manufacturers where freedom of entry is 
much less. The question also must be asked that if competition is good between 
manufacturers, if price competition is good between non-fair-traded necessity 
items, if other types of competition is good between retailers, why then is price 
competition for the fair-traded items so harmful. 

The argument that the consumer suffers by being tricked into buying over- 
priced articles and substitutes would more logically be met by introducing vreater 
consumer education and improvement of the ethical standards of retailers, as 
evidenced by better business bureaus, ete. 

Various studies that have been conducted by more or less impartial surveys 
indicate that in the rural areas and in the small cities and in the small stores 
there was either no change or a slight decrease in price after “fair trade” while 
in the larger cities and in the larger stores (noncredit, nondelivery stores) there 
were slight increases in price. If a person is willing to give up extra services 
in order to reap a“iower price, I do not feel that the law should prevent it. 

With respect as to whether fair trade has increased the prices to the con 
sumer there have been just about as many studies conclusively and inconeclu- 
sively proving it as those proving the opposite thesis. I would be suspect of 
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the method of sampling and computation of either a strong proponent or op 
ponent of fair trade. If LT am told an independent research ageney has con 
ducted a survey which proves the point for which the group is known to stand 
I would like te know the name of the independent agency. It also might be 
reasoned in all these studies showing only small percentage increases in fair 
traded items since 1939 that the price was already comfortably high (what thy 
traffic would bear) and despite increased costs of the postwar era, these items 
were not raised further for two reasons, namely, they still provide good returns 
and higher prices might reduce consumption through elasticity and cross-elas 
ticity of demand 

Furthermore, since these permissive laws require only that articles be trad 
marked and in free and open competition, it is not beyond the realm of. pos- 
sibility that a considerably increasing share of the consumer's dollar will by 
taken by fair-trade items without any actual accrual of better quality, better 
service, or in fact, anything better for the consumer. 

It is also logical that in the operation of these laws manufacturers are more 
or less forced to meet the retailer's mark-up or margin of other manufacturers 
or their products will not be pushed. Thus, the most generous manufacturer 
would have a large inflnence, 

The manufacturer who is suppesed to find his costs rising without resale 


price maintenance may more likely find that his costs rise with it. Because 


of higher mark-ups that may result which may be passed on to the consumer, 
his volfime of sales may decline and his cost per unit may rise. He also has 
added costs by the amount he subscribes to the fair-trade funds and the expense 
of policing and enforcing the contracts for which the consumer gets no added 
quality f he abserbs the increased margin, his income per unit would be 
less—possibly affecting his present or future wage schedule. 

A reduction in price is usnally reflected as a poliey of the retailer and does 
not necessarily imply a cheapening of the brand by the manufacturer. If other 
retailers cannot meet this rednetion, it is possible that their good will will be 
injured but this law is not designed to protect the good will of the retailer. And 
I do not believe that the law could legally be justified on this basis since the 
property-rights question of good will of the item is not involved. Therefore, 
the attack on the good will is more an attack on the good will of the merchant 
than of that of the mannfacturer 

In steres handling thousands of varving items of varving speeds of turn-over, 
With fixed costs of varying proportions, with varying amounts of operating costs, 
With varying degrees of efficiency depending upon the entrepreneurial ability of 
the individual, with locations of varying desirability, varying prices could be 
permissible without any of them being considered loss leaders as commonly 
understood, Yet, if the item is sold for one penny less than the stipulated o: 
hinkmum price, the merchant can be sued under the present laws, And it is not 
necessary that the manufacturer prove he was injured. 

Most manufacturers will not oppose fair trade as it may be a very profitable 
device for them. They may be indifferent to it but will support fair trade so as 


! 


not to antagonize their distributors and retailers, 

Profits are obtained by unit profit times volume, The manufacturer estimates 
that he will obtain the most profit by selling so many items at such a price. 
is entirely possible that he could make the same or more profit selling more 
items at a lower price with the obvious gain of more consumer goods in the 
hands of the consumer. But without the experimentation of the many thousands 
of merchants and the interactions in the market to indicate this, he will hesitate 
to take this step for fear he will spoil the market. As far as the proponents 
of fair trade are concerned, a lower price would necessarily mean a dropping off 
of demand because the consumer would suspect the quality of the item, lower 
Wages, and subsequent unemployment. However, it is possible that at the price 
set by the manufacturer the demand is less than it would be at a lower price, 
and we have less employment at this higher price than would be the case with a 
lower price. It is aiso possible at a lower price those people who had been priced 
out of the market in the past now would buy the item leading to a larger demand 
and more employment. It also would mean that the consumer would have the 
difference between the prices either to buy additional units of the product or 
another product which would stimulate employment and business in other 
lines. 

If the laws are as stated, to protect the manufacturer who has invested much 
money in his reputation and product, it would seem that the trade-mark or 
brand-name owner would be the instigator or at least a party to these contracts. 
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But a wholesaler may bind all retailers to a resale price maintenance contract 
and enforce it in court without the manufacturer being a party to the contract. 
The argument also seems specious in that the pressure for fair-trade legislation 
has come (primarily) from groups of organized retailers and wholesalers seeking 
to protect themselves from the competition of large-scale distribution methods, 
One should certainly be struck by the plethora of dealer and distributor orguniza 
tions that are aggressively pushing for this type of legislation and the apparent 
lack of Imanufacturers’ enthusiastic support. 

In passing it may be noted that much of the impetus for resale price agree- 
ments in the television-set field comes from retailers and wholesalers associations, 
\ retailer of television receivers in the Endicott area stated to this writer in 
the fall of 1940 that he would not continue to stock Admiral products since the 
Admiral Corp. refused to maintain a cousistent mark-up and consistently 
attempted to alter its prices in conformity with existing demand or in an attempt 
to stimulate effective demand through a price reduction. 

It has often been stated that these laws coddle the inefficient retailer by 
preventing the efficient ones from passing along the economies in the form of 
reduced prices. It has been termed an internal protective tariff. If this is the 
situation, there is no justification for the perpetuation of this type of market 
situation. If, as the proponents claim in their surveys that the smaller stores ure 
really the more eflicient stores and have lower average costs, then there is still no 

tification of this laws’ existence as a protection of the small retailers since 
ostwise they already have the advantage. 

For those who favor fair trade there seems to be no middle ground, either we 
retain the laws to protect the small-business man, or without the laws the small 
retailer is driven out of business by the large chains and in his place there will be 
monopoly and statism. ‘They also assume the small retailers are without devices 
of their own. There still will be prodnet differentiation due to location, credit, 
delivery, phone orders, personality of the entrepreneur and personnel and similar 
distinctions, 

Publishers’ Weekly reiterates incessantly that a large number of retail outlets 
is an absolute necessity in the book field. This publication pays no attention to 
the fact that there is an optimum limit to the number of such outlets and that 
there may be excess capacity in existence, Its articles further state that in the 
book trade without these protective laws there would be a disappearance of many 
retail outlets and mergers and monopolies among the publishers. Further, 
evaporation of retail book stores over the vears has no doubt contributed to an 
appreciable degree to the increased cost of merchandising bocks.” Such state- 
ments cannot be positively refuted but neither can they be proved. Therefore, 
the facts in these statements may be regarded as suspect. nwever, the growth 
of book clubs (about which many book retailers are unhappy) and the mushroom- 
ing of pocket editions may well be reactions to the existence of fair-trade prices 
in this field. 

Depression price cutting of the 1930's is a veritable phobia with adherents of 
fair-trade laws. Most of those depression price cutters did not reduce prices for 
predatory or monopolistic gains but because of the drastically reduced amount of 
effective demand. Should not prices be flexible to react to market conditions? 
Mr. John W. Anderson, president of the Fair Trade Council, in the fall of 1946 
claimed these laws would “provide fortification against such temporary fluctua- 
tions in buying psychology of the public as a buyers’ strike now predicted in so 
many quarters.” Why should 5 percent of total sales volume need to be provided 
fortification against economic market phenomena while 95 percent reacts to it? 

In reply to the Temporary National Economic Committee's queries on price 
fixing the druggists stated that “prices in a privately operated economy are 
necessarily fixed by somebody, hence the charge that fair-trade statutes permit 
private price fixing loses its point.” It must be remembered though that other 
price setting is usually not so arbitrary nor so unsusceptible to the changing 
demand. 

This law is no constructive solution to the prevention of depressions. In fact, 
price rigidity has been considered by many economists as a factor accentuating 
the downward spiral. It is augured that in a period of downturn, this price 
rigidity will meet with strong consumer opposition and greater retail evasion. 
Even in the more or less inflationary period of 1949-51 there is strong evidence 
of buyer resistance, and increased violation of the statutes by sellers trying 
to overcome this resistance. 

The desire to eut price in most instances usually comes about when demand is 
found lagging for the product. If you can sell the items in sufficient volume 
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there would be little incentive to reduce the price. But if there are a grea) 
many outlets with each having smal! volume, the desire te attract custome: 

away from your competitors is very strong. Or, if general demand for goods 
falls, attempts are made to attract reluctant customers with price reduction 

It is entirely possible that falling demand precedes price cutting rather th: 

price cutting causing falling demand. Price cutting does not cause a depressi: 

but is itself a symptom of other economic maladjustments. 

Perhaps, it is not unfair to say that resale price maintenance has become 
political expedient for those whose economic basis is not too secure, Seizi: 
upen the disasters produced by the depression, resale price maintenance sup 
porters secured enabling legislation which prior to this time had always failed 
to pass the Congress. The decade of the forties was principally one of a hig! 
production, high-income economy in which pricing was not a basic problem 
the deflationary sense. This means that this legislation has not been tested it 
a eyelical downturn. The brief recession of 1949 produced many violations us 
evidenced by the number of Cases, with the common defense in these cases 
claim of widespread violation of resale price agreements 

The discount houses found in many principal cities are a highly unsatisfactor 
method of obtaining price flexibility in the market. In most instances the mar 
ufacturer must either know or have a pretty good idea of how these supplies ar 
obtained by the discount houses. Without punitive litigation directed towar 
them the mannfacturers are giving tacit approval to these practices. 

in their easily understood personal desire for economic security, it is evident 
that fair traders confuse personal economic stability with that of the economy 
in the aggregate. In fact, by the effect of higher prices, the diffused purchasing 
power of the consumer's dollars is obviously reduced. The net result is a partia 
redistribution of income from the consumer to the distributor and retailer. It 
is extremely doubtful that in net balance such income redistribution is more 
beneficial than it is harmful. 

In these laws there is no differentiation between sound or economic pric 
reductions to meet changing market conditions and those that are of the uneco 
nomic variety—all are grouped and tagged alike as predatory. If the laws ar 
aimed at just loss-leader or predatory price cutting, then one would assume, us 
some courts have, that offering trading stamps or cash discounts to customers 
for purchases are insignificant—de minimis non curat lex—and not within the 
interest of the law. However, other courts have construed the purpose as elim 
inating all price competition so that any reduction, trading stamps, or other 
devices, comes within the definition of unfair competition. This would also hold 
true if a retailer desired to absorb some of the excise taxes, but unless the Stat: 
specifically allows them to absorb the tax, any activity of this nature is termed 
as unfair. In 1941 when the excise tax on toilet goods was enacted, Bristo! 
Myers, Coty, Inc., and Noxzema Chemical Co. immediately notified their dealers 
that they wonld consider it a violation of the contract if they did not add the 
excise taxes to their existing prices. 

It would seem that with these State laws and the Federal enabling legislation 
we have used a blndgeon to smash all price competition at the retail level in 
many lines where only a knife to ent out the rotten spot was necessary. This 
is well stated in the comment of the court in the 1947 State of Wisconsin \ 
Tarkar case that if the legitimate intent of the law was to prohibit in specie 
gift offer, the 1-cent sale, ete.. it was inconsistent with extant ethical standards 
of competitive merchandising. * * * Tf direeted toward maintenance of 
trade-marked article prices at an above-cost level (as it manifestly proper 
it has done so in a laborious and overly comprehensive manner 

A scrutiny of the court cases concerning resale price maintenance during 
this period shows very little consistency and a great deal of confusion in the 
conrts’ internretations of the intention of the acts. The amount of influence 
of the Supreme Court decisions in 1937 is, of course, not measurable but Sta 
courts usually attempt to be consistent with the Supreme Court's decisions 
However, this favorable attitude has not prevented nonsigners (usually) to test 
its validity and in May 1951 the Supreme Cenrt did decide in favor of the nor 
Signers in interstate commerce. 

Krom the cases another pattern can be clearly discerned—that the fair-trad 
laws have heen used by mannfacturers, wholesalers, retailers, trade associa 
tions, councils, individuals, ete., to promote illegal horizontal consriracies for 
price enhancement and fixing. At least 11 times has the Justice Department 
indicted groups for going beyond the intent of these acts. How many fime-s 
more resale price maintenance has provided an easy vehicle for price fixing 
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can only be conjectured, Both the Federal Trade Commission and the Depart- 
ment of Justice indicate they do not have enough personnel or appropriations 
to investigate and prosecute the myriad of causes involving possible extension 
of these acts beyond the intent of the laws. 
Courts have been continuously deciding who could sue under these acts. Vari- 
us causes in this period have indicated that an injured retailer, a nousigning 
tiler, 28 injured retailers, wholesalers without the consent or knowledge of 
owner of the trade-mark, trade associations, and publishers of copyrig!ited 
aterial can bring suit against those who have sold for less than the stipu- 
ed or minituum price. Here again indicating a possible misapplication of the 
original purpose of good-will protection of the owner of his property rights (good 
will in the trade-marked or branded items). 
In other cases the legality of some modern merchandising techniques has heen 
placed in doubt. For example, when a manufacturer combines one or two fair- 
ded items and offers them as a combination for less than the individual main- 
tained prices, does that constitute an abandonment of the minimum-price con 
tracts?) Yes, in two cases in New Jersey, but no in California if the combina 
tion Sale is for a limited time. Offering a gift for al! purchases over o certain 
amount is illegal but if vou give everyone whe enters the store regardless of 


e amount of the purchase a gift, that is legal. If vou give 2 gallons of gas 

yay with every purchase of 7 gallons, that is not considered a loss-leader, but you 
would be prevented from giving a quart of oil under the same circumstances, 

dent Can you as a merchant issue trading stamps, coupons, cash-register receipts, ete., 
omy sales of all articles—fair traded and not fair-traded—-as a policy of your 
sing store When you are selling fair-traded items at the minimum or stipulated prices? 


Most courts have held that this was not in violation but in two cuses in the New 
York courts injunctions were issued preventing a “dividend club” and a de- 
fendant from issuing “cash-register receipts’ redeemable in merchandise. In 
141 the Wisconsin statute forbidding the issuance of trading stamps With fair- 
traded goods was upheld as eonstitutional, 

When one remembers that these fair-trade laws permit but do not force 
the manufacturer to bring suit, he will realize that by nonenforcement or par 
tinl enforcement, Inany retailers nry carry on practices specifically forbidden 
other retailers. In reviewing the cases of the last 3 years one is struck by the 
vast increase in cases in 1949 and early 1950 which seem to indicate a pressure 
toward violation and a stiffening enforcement attitude, with the courts holding 
that failure to move against all violators or arguments thai others including 
subsidiaries of the plaintiff are price-cutting are not sufficient grounds for de- 
nying injunctive relief to the plaintiffs. However, in two cases, the courts did 
permit a showing to the effect that conclusive proof existed of widespread and 
continued violations so that, in effect, the agreements no longer existed. Since it 
behooves the manufacturer or large distributor little to punish the small retailer 
oo price-cutting, usually the large volume retailers, such as R. H. Maey & Co., 

» prosecuted, Yet these firms are competing with the discount houses and 
smi all retailers who are with apparent impunity violating the fair-trade legisla- 
tion, As Justice C. G. Walters of 2 New York court said, “Violations of fair- 
ade agreements may be so widespread and general us to show that in fact 
there are no effective price- fixing agreements, and where that is so an injune- 
tion * * * is a perpetuation of discrimination instead of a promotion of fair 
trade, : 

The very minuteness of the plaintiffs allegations, for example, a single sale, 
i single sale of a tarnished article labeled as such, or a single sale that would 
have allowed a 375 percent profit, indicated the unwillingness of those urging fair 
trade to permit any deviation no matter how slight. 

To sum up the few discernible trends in the cases, one can rather safely say 
that resale price maintenance has allowed an extension of price control through 
horizontal agreements and patent extensions beyond the original intent of the 
aws, that they have caused confusion as to the legality of some usttal merchandis- 

techniqnes, that they have enhanced the price to the consumer by not allow- 

ne trading stamps or other merchandising discounts and by increasing costs with 

litigation charges, and that as consumer pressure against high prices is exerted 

and inventories start to pile up, violations and discrimination increase, These 

uses of these laws would certainly not support an extension of fair-trade legis- 
tion but a repeal of it. 

\nother objection is that it gives private parties power to fi prices greater 

an that of the States and Federal Government granting these powers. (Hmer- 

cy price fixing powers recently ordered by the Congress are not of the same 
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nature as the price fixing of resale price maintenance.) ‘These vertical pri 
agreements are legal and binding without any State or Federal supervision 
to the reasonableness of the price. This writer does not advocate that it wor 
be wise to amend the laws for the governments to assume this task but it di: 
seem that the powers already granted are extended too far when these contra: 
are binding on nonsigners. These nonconsenting retailers are the usual 
fendants. 

A sort of backhanded argument for the laws are that they are not completel; 
effective. Many small stores that violate these prices are not prosecuted. Ma 
order, chain, and department stores have expanded their “private brands” whi 
they can sell at lower prices, i. e., Sears, Montgomery Ward, R. H. Macy & Co., 
ete. Those retailers who could charge less for the fair-traded item can sell the 
free-traded item at a lower price. Certainly the violations of the laws or oth: 
merchandising practices should not be adequate justification for retaining and 
extending this type of legislation. 

Qne very serious objection to this law as far as the writer is concerned is thy 
apparent inconsistency between this type of legislation and the antitrust policy 
In general, the American belief is in an atmosphere or plane of Competition 
competitive economy with more or less free interaction in the market. Pub 
policy makers do not advocate complete laissez-faire or free or perfect or pure 
competition. Instead, our antitrust laws, more or less effectively, aim at making 
possible a workable competitive atmosphere in which we are apt to have as m 
competitive elements as could realistically exist. There has been no outward 
denial of the Government's belief in a competitive economy. 

When price competition on fair-traded items on the retailer level is prevented 
by law and vertical agreements, a part of the competition in the market is lost 
Obviously a uniform price precludes price competition between retailers. Prices 
have been considered in onr economy as the primary regulating force, and the 
antitrust laws have attempted to prevent man-made obstacles to their formation 
The effects derived from the fair-trade, man-made obstacles may well price com 
modities out of the market for some consumers, waste national resources by 
excess numbers of ontlets, add to costs by stimulating advertising, slow down 
trade with frozen inventories, lead to price rigidity and horizontal collusion, and 
generally lessen the efficiency of the free market. 

The effect of retailers in the drug industry getting together and maintaining 
the price of an item and of the retailers in the drug industry urging a manu 
facturer to fair trade his item allowing at least a 3514 percent mark-up on selling 
price are very similiar but the former is illegal under the antitrust laws and the 
latter is legal under the resale price maintenance laws. The latter practice 
would probably be illegal without legislation. 

Since the profit gap of retailers and distributors are protected, many potential 
entrants are lured into the area of the items covered by the fair trade laws so 
that excess capacity is encouraged without the usual market method to eliminate 
them. As Dean Fwald Grether of the University of California Business School 
remarked, “One might well speak of a Malthusian principle of dealers, for price 
maintenance provides fertile soil for the sprouting of dealers in the absence of 
‘preventative checks’.” 

These entrants sre not weleomed by the established retailers and another 
element of what is commonly considered to be part of the competitive milieu— 
freedom of entry—is inhibited in sundry ways. In this country, druggists and 
liqnor denlers are bitterly trying and sneceeding in some instances to protect 
their field from encroachment by the department, chain, and grocery stores. 
They complain about the private brands sold at lower prices bv larger stores. 
Thev are concerned bout the growing amount of substitution. These practices 
of which thev complain have the effect of returning some price flexibility to the 
market. In Pritain, the British National Pharmaceutical Union has sought to 
bind manufacturers with 7-vear contracts which preclude the manufacturer from 
selling to any retailer other than chemists. Enforcement of such pgreements is 
obtained by energetic selling of protected items while nonagreeing manufacturers 
find their items languishing on the shelf. Recently a royal commission urged 
the aholition of fair-trade legislation as being inimical to the general welfare 
of the British consumer. The Canadian legislation permitting resale price 
maintensnce has very recently been renealed. <A careful scrutiny of the report 
of their hearings and the subsequent economic effeets in Cannda shonld nrovide 
much material unon which to jndge the validity of many of the arguments pro- 
mulgated concerning resale price maintenance. 
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The one inescapable, and certainly not original conclusion that must be 
drawn is that fair trade violates the spirit and intent of the Federal and State 
anti-trust legislation. The adoption of H. R. 4865 would be a most salubrious 
factor in the continuance of a much more healthy competitive environment 
insofar as currently fair-traded items are concerned. 

With the adherents of resale price maintenance vociferously urging its 
extension it can easily become the most rigid factor in retail prices with 
which the economy has to contend. While there may be justifiable exceptions 
to the application of anti-trust legislation, such exceptions need to be rigorously 
scrutinized to show weal for the common individual. In the working out of 
these laws, such benefit hus not been conclusively demonstrated. In the Miller- 
Tydings amendment there is an unjustifiable reversal of the Sherman Act. 
Some legitimate means more consonant with antitrust legislation can and 
should be found to protect the manufacturer and the small retailer from 
unethical and uneconomic practices. The unfair practices or sales acts do not 
appear to be the sought-after means since they are more complicated of defi- 
nition and enforcement and have already been used many times to facilitate 
jllegal conspiracies. Neither ure the fair trade acts the sought-alter means. 


STATEMENT OF Ep. WimMeR, Prestpent, Forwarp America PcuprisHine GuILp, 
Inc., CINCINNATI, Onto 


Would the passage of a fair-trade law, with enough teeth in it to protect 
sellers of trade-marked goods from predatory competition, be in the public 
jnterest, or would such a law be against the public interest’ That is the 
question upon which the case of fair trade must rest, and it is upon this 
premise that I have prepared my remarks in favor of a fair-trade law. 

In approaching this question, I am not losing sight of the fact that present 
tendencies of the American people are to surrender more and more of their 
liberties in more and more attempts to preserve them. The opponents of a 
fair-trade law have argued this point in their contentions that a halting of 
sales below cost is not only an undue restraint on the freedom of the seller, 
but is a restraint on the freedom of the consumer to buy at low prices. 

No one worthy of speaking for fair trade would deny that such protection 
would result in a surrender of certain liberties in the marketing of trade- 
marked goods, but, if such surrender would result in preserving liberty in its 
broader sense, then both seller and buyer would enjoy greater freedom and 
not less. This is true because the three cornerstones of our free-enterprise 
system are fair wages, fair profits and fair prices, and anything which seri- 
ously weaken any one of these cornerstones, weaken them all. Our problem, 
therefore, is to strengthen all three if we are to safeguard and perpetuate 
the American system of free, competitive, capitalistic enterprise. 

There are others who have or will appear before this committee, with charts, 
surveys, statistics, et cetera, that will tend to show that the fair-trade laws 
have not raised prices to consumers: that is, in their over-all purchases, due to 
the fact that when a seller loses money on one item he must make it up on 
another, if, at the end of the year, he is to show reasonable earnings. What I 
would like to do is to confine my statement as much as possible to why a fair- 
trade law is necessary to the preservation of freedom of opportunity for Ameri- 
can boys and girls, and why we must have fair-trade legislation if those men in 
our Armed Forces who, someday, may want to be in business for themselves are 
to be protected in this desire. 

Consider, please, that price wars have already cut wide paths of misery and 
frustration for millions of Americans, and if predatory competition continues, I 
fear what may happen when our present high income, due to Government spend- 
ing, begins to taper off. Another point which I wish to make clear in the be- 
ginning: the records will show that the trends to concentration of economic 
power in the hands of the few, which took place in this country over the past 
half-century, were speeded up in many Cases, and especially in the distribution 
field, by the loss-leader selling which the advocates of fair-trade seek to curb. 

In support of this contention, I refer to a statement by Mr. Ernest G. Shinner, 
Chicago banker and industrialist, which I have taken from his book “Prosperity 
Can Be Permanent”: 

“When prices were slashed by the big chains during the early years of the 
depression, the standard of living in this country sank to its lowest level. The 





586 STUDY OF MONOPOLY POWER 


big distributors bought at their own price, and baited the consumer with far 
products and other goods which they sold far below cost of production and dis 
tribution, and ruined hundreds of thousands of small farmers and business me: 
and destroyed hundreds of thousands of jobs.” 

I urge the committee to not forget the National Recovery Administration ani! 
its attempt to reconstruct our economy on a basis of fair prices, fair wages, ani 
fair profits for all. NRA was nullified by a predatory price cutter, just as thy 
fair-trade laws have been virtually nullified, and I do not say this in defens:. 
of NRA. The fact remains, if predatory competition had been outlawed during 
the 1920's, I doubt very much if there would have been any need for the Nations! 
Recovery Act, and I believe that farmers and business men would have bee; 
able to get back on their feet again after the 1929 crash, if the big distributors 
and big producers had not driven prices into the ground. Things were so bad 
when NRA was created, that Pope Pius, viewing the American scene, declared ; 

“Free competition in America is dead. Unbridled ambition for domination has 
succeeded the desire for gain, and the whole economic life is becoming hard, 
cruel, and relentless in a ghastly measure.” 

It was impossible in those days for the small-business man to earn a fair return 
on his invested capital and, therefore, it was impossible for him to furnish 
steady employment at a fair living wage. This same condition struck most big 
manufacturers as the depression got underway, from which the big distributors 
benefited tremendously, because, as I said before, they could buy at their own 
prices and they were offering farm products as baits and were selling dresses 
as baits for as low as 79 cents each. The lowest price level of the early 1930's 
found us with destitution and talk of revolution on every hand. Cheap, cheap, 
cheap, was the ery of the big advertisers during these days, and “Cheapness,” 
said McKinley, “makes a cheap nation.” We were. 

There have been farm leaders who have appeared in opposition to the passage 
of fair-trade laws. Yet, all of the farmers who are members of these organ 
izations are, today, enjoying Government protection of their price structure, and 
are even guaranteed against loss on surpluses. These same farmers have soul! 
out baits and have passed up their legitimate home merchants in the searci 
for something for nothing. They have organized their farm cooperatives to cheat 
the middleman, as they call him, of his earned profit. It seems to me to be 
mighty inconsistent for farm organization spokesmen to oppose fair-trade laws 
that would give the business men only a small part of the protection that Con 
gress gives the farmer. 

You have heard from representatives of labor in opposition to fair-trade legis 
lation. Yet, organized labor is doing everything possible to get a floor under 
wages, and they are asking that this floor protect the inefficient as well as the 
efficient. Labor wants the most for its effort, but wants to buy at prices that 
do not permit a continuation of good wages, If it is wrong for Congress to pro 
tect business against unfair competition, it is equally wrong for Congress to pro 
tect workers against unfair employers. 

Senator William E. Borah, a great statesman, declared his position on eut 
throat competition many, many times. I would like to quote one of his state 
ments which, T believe, expresses the feelings and aims of every person and 
organization appearing before this Committee seeking protection from unfair 
competition : 

“Those who are speaking for small business are seeking just laws, humane laws, 
laws which recognize the dictates of justice under which small business may 
have an opportunity to exist. If it be true that small business is making its 
last struggle for existence, it should be permitted to do so under fair laws which 
protect its rights. We strenethen capitalism by strengthening small business 
and thus we help to meet the threat of communism.” 

Senator Borah made this statement long before communism was a real threat 
to our country, and Tam sure if he were here today he would say that any law 
which tends to protect and perpetuate small-business enterprise, would be a good 
law. and be an »dded safeguard agvinst the growing menace of communism. 

Consider the statement of a New York department store official in this respect 
During a price war which took place in that city last year, he said: 

“If we don’t protect middle-class business, this country is going to wind up 
with a few monopolies and 150,000,000 proletarian workers.” 

Does not this statement tie in with the one made by Senator Borah in 1935? 

T have read the statement of Hon. S. G. Morison, representing the views of the 
Department of Justice. Mr. Morison stated: “Resale-nrice maintenance laws 
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were depression born; as becomes crystal clear throtgh a review of the history 
of their enactment.” 

Mr. Morison said that a few years after California adopted a fair-trade law, 
President Roosevelt reluctantly signed the Miller-Tydirgs bill, which was passed 
py Congress to strengthen the State laws. If the President was reluctant in 
signing this bill, his reluctance was not consistent with his many other attempts 
to establish a system of fair prices, fair wages, and fair profits. I would say 
to Mr. Morison that the present attempt to get passage of a fair-trade law is 
not depression-born, but is born of the desire to help prevent another depression. 

Another statement of Mr. Morison’s which | would challenge is his contention 
that the so-called fair-trade laws go far beyond what is necessary to prevent 
loss-leader selling. The records will show that this is not true except in remote 
cases, “Furthermore,” said Mr. Morison, “a fair-trade law is contrary to the 
basic American principle which has kept our economy dynamic and vigorous.” 
| thought the basic American principle was fair play, whether the competition 
is in the market place, on the baseball diamond, or in the fight ring. 

Let us explore Mr. Morison’s statement a little further. He says that if only 
one manufacturer of a particular commodity enters into a resale price-fixing 
agreement, that competing manufacturers will be able to adjust their prices to 
undersell him. Isn't this the protection against overpricing by fair traders, 
which we claim is existent in fair-trade contracts? No manufacturer dares 
to fair-trade any item at a price that avords a retailer an exorbitant proilit. 
The reasons are clear. 

In wnother part of his statement, the gentleman from the Justice Department 
says that the fair-trade law is aimed ostensibly at chain stores and other large 
outlets, and that these stores have found that the price-maintenance laws are 
no handicap to them, LT heartily disagree with him, in that the chains that have 
built their business on predatory, cut-throat competition are all opposed to the 
fair-trade laws, but those chains which see the ultimate destruction of our free- 
enterprise system through increased loss-leader selling, are in favor of the 
tuir-trade laws. 

I also disagree with Mr. Morison’s statement that chain and large department 
stores who choose to compete pricewise, develop their own brands, and that this 
method of competition is scarcely available to the small retailer. Private brands 
are available to the small retailer in every market. Private-brand wholesalers 
and retailers are doing a big part of the business of the United States. It is the 
privilege of bootlegging national trade-marked goods that the price cutter wants 
to keep, because he has found that baiting with private brands has about the 
same effect on a customer as a slot machine without a jackpot. 

The Department of Justice position on fair-trade legislation is wholly incon- 
sistent with its many other attempts to preserve competition and to halt monop- 
oly. During the prosecution of the A. & PL Co., Justice Department lawyers 
repeatedly pointed to the evil practice of the A. & BP. Co. to use national brands 
as baits in drive after drive, until their small competitors were destroyed. 
Department of Justice lawyers showed that just as soon as A. & P. had built up 
a desired volume, it put pressure on the sale of its own private brands. 

The 1941 report of A. & P. on its Albany, N. Y., operations, shows how monop 
oly entrenches itself. A. & P. operated all its stores in Albany, in 1941, at a total! 
loss of $28,000, but realized a net profit of $425,000 through subsidiary profits, 
quarterly advertising allowances, local-advertising allowances and stock gains. 
The smaller independents, unable to meet this sort of competition, folded up. 
lt say that when Department of Justice officials oppose remedies for such condi- 
tions, they are being like the elephant who, while dancing among the chickens, 
said, “Every man for himself, and let the feathers fly.” 

Recently, the Federal Trade Commission, an agency upon which we must 
depend greatly for the maintenance of our free-enterprise system, has issued 
statements opposing the passage of fair-trade legislation. I call to the attention 
of these gentlemen, and to the attention of this committee, a statement by Col. 
Charles H. March, who served nobly as chairman of the Federal Trade Com- 
mission. Colonel March said: 

“FPair-trade laws are deliberately designed to keep competition in American 
business, Those who oppose fair-trade legislation are seeking to destroy 
ompetition, whether they realize it or not. If the people of the United States 
vant monopoly; if they want the avenue of production and distribution in a 
ommunity controlled by the few, then loss-leader selling is the best way to 
obtain it.” 
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Another distinguished former chairman of the Federal Trade Commission, 
Hon, Joseph E. Davis, supported this view when he argued: 

“IT am impressed with the need of doing justice and giving proper govern- 
mental protection to the manufacturer of branded goods who produces standard 
goods of fine quality behind which he places his name and reputation, and fu 
which he has created valuable good will by great conscientious effort. The fair- 
trade law is fully in the public interest.” 

If FTC's present position on the fair-trade laws is correct, how can the Com 
mission justify its enforcement of the Robinson-Patman Act, which also pro 
tects independent dealers from disastrous price discrimination, and on what 
grounds can they proceed against sellers who use the profits of one zone of 
operation to destroy competitors in another zone’ In other words, is it un- 
lawful to destroy small business by one means but lawful by another? And is 
the Federal Trade Commission dedicated to the job of saving the consumer a few 
cents on a grocery bill, or is the FTC dedicated to help preserve economic 
and political salvation for our boys and girls? If both the Department of Jus 
tice and Federal Trade Commission persist in the view that it is wreng t 
protect the weak from the strong by taking the weapons of predatory com 
petition away from the strong, then I am afraid that the American free-enter- 
prise system may be sacrificed on the counters of those who may temporarily 
offer the best baits. 

Our American Indians traded their handicraft and horses and lands for beads 
and firewater, and the Justice Department and the Federal Trade Commission 
would stand by and permit present-day Americans to trade economie and polit- 
ical liberty for a 5-cent saving on a pound of coffee. 

sefore me is a letter from Mr. Emerson R. Boyd, proprietor of a progressive 
candy store in Covington, Ky. His le.ter reads: 


PILGER’s, 
Covington, Ky., February 8, 1952. 
Dean Mr. Wimmer: Thursday evening’s Times-Star had an ad from both 
Walgreen's and Albers’ featuring an item that all of us small retailers sell 
at 39 cents per dozen for the price of 21 cents and 29 cents, respectively. In 
other words, an item we buy at 27% cents per dozen in case lots is being sold 
individually at Walgreen’s for 21 cents per dozen and at Albers for 29 cents per 


dozen. We understood when we purchased this merchandise that the retail 
price would be 39 cents, which is fair profit to all. 

All of us little fellows know the good job that is being done by your feder:- 
tion on the floors of Congress and we hope you will help us the best you can. 
We bought the merchandise from the J. F. Poetker Co., Cincinnati, Ohio, a very 
fair and reputable jobbing house. The item, called 12 Valentine greeting cards 
and 12 Valentine pops, is manufactured by the FE. Rosen Co., Providence, R. I 
This is a deplorable situation, and our 39 cents price makes us look like robbers. 
The result is we have had to reduce the price to meet this unfair competi- 
tion and have thus lost money on the whole deal. 

Emerson R. Boyp 


Ilere we see where the Walgreen Co. is selling an item—12 Valentine greeting 
eards and 12 Valentine pops—at 21 cents per dozen, which is 614 cents less 
than the wholesale price charged the small dealers. Is this the kind of selling 
that opens up opportunities for American boys and girls to go into business for 
themselves? Is this the free competition that the Federal Trade Commission 
and the Department of Justice is talking about? If it is, it is no wonder that 
when our boys and girls are asked what they want to do when-they leave school, 
they invariably answer, “Go to work for the biggest corporation, or for the 
Government, because in those two places alone some degree of security exists.” 

I am wondering if it isn’t competition of this kind that causes a man lik: 
Bishop Fulton J. Sheen to say: 

“The capitalistic system offers no more to the average man than socialism”- 
and if such conditions have not contributed to the resolution of 49 Protestant 
orginizations calling for a system of controlled capitalism. 

Investigate the conditions now existing in the average food, drug, and appliance 
store, and you will find that in many markets from 30 to 50 percent of all mer- 
chandise now being sold by small dealers is being handled below cost. Inves- 
tigate this condition and you will find that it is putting small business in its 
worst position since the depression. The great supermarket chains are spreading 
over the Nation like locusts, and for weeks and even months after the opening 
of a new store, they sell millions of dollars worth of nationally known merchan- 
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dise at or below or slightly above cost to independent merchants. Yet, their 
profits are the greatest in history ; which proves beyond a shadow of doubt that 


what they lose on one item they make up on another. 

The big chains are not alone in this guilt. Many individuals who are opening 
up big new markets today, are just as bad and sometimes even worse. They 
know the weakness of the buying public to seek out something for nothing, 
and those who know best how to play upon this weakness are, today, the most 
snecessful in the retail field. 

Mr. Howard Heisterman, secretary of the Dayton & Montgomery County Retail 
Grocers and Meat Dealers’ Association, Dayton, Ohio, has come up with some 
interesting figures. Mr. Heisterman points out that when a merchant cuts the 
price of a product showing a 16 percent gross protit, by only 3 percent, he must 
increase his sales on that product by approximately 9 percent to recover losses, 
This does not take into consideration added overhead of bandling the increased 
The picture grows darker when you find that a 10 percent price cut 

1G percent, requires an increase of 150 
items can you price- 


volume, 
on an item showing a gross mark-up of 
percent in sales to stay even. In other words, how many 
cut and still stay in business if you don’t stick the customer on other products? 
In the consideration of the passage of a fair-trade law, the Congress must not 
overlook the glaring truth that the predatory price cutters in the retail field 
are responsible to a great degree in helping the big seap companies, the big 
flour companies, and other big suppliers, to wipe out their smaller competitors 
in the manufacturing field; thereby creating much of the economic concentra- 
tion Which is, today, a bigger threat than communism itself, for it is the breeder 
of communism. What I mean to convey by this statement is, that when a big 
soap company permits it’s products to be sold over retail counters at or below 
cost, the smaller soap company’s product is priced out of the picture. Tlundreds 
of small flour millers and small soap companies have either gone out of business 
or have been merged with their bigger competitors as a result of this kind of 
business, 

It the Congress fails to take note of these things, and weigh carefully all the 
great principles involved in the fight for decent and fair competition, I am afraid 
that Bishop Sheen's declaration that “capitalism has nothing more to offer the 
average man than socialism offers,” and the resolution of 49 Protestant organiza 
tions entling for a s\stem of "« ontrolled capitalism,” mets find wide neceptance, 

I tell you, gentlemen, the fruits of gangsterism in the market place in the form 
of false bargains at the retail counter, is going to mean frustration for our youth 
and our veterans and, ultimately, some form of government other than the kind 
which is now permitting hearings on whether or not a litthe guy can look to those 
whom he elects for the protection of his rights. | think that when the United 
States Supreme Court upheld the fair-trade laws in 19386, the Justices realized 
that when a predatory power is loose in the market place, and when that predatory 
power cannot be controlled at the local level, then the Federal Government must 
step in and protect with laws the weaker competitor, and the people generally, 
from the misuse of power. We did not put the big lumber mills out of business 
when we restricted them from destroying our forests by limiting their ent, and by 
forcing them to support reforestation. If we had not halted the wanton destruc 
tion of our forests, there would be no redwoods to hold us spellbound today, and 
the mighty oak would have virtually disappeared. 

We do not say that a man cannot go hunting or fishing, but we limit the wild 
game he can bag and the number and size of fish he can take from our lakes and 
streams. If we did not do this, there would be no wild game, and fish would be 
caught by the millions just for the sport of catching them. I wonder if there 
would be any Indians left in this country if we had not given them some protec 
tion from their exploiters. Is not the preservation of opportunities for our bey: 
and virls as important as the preservation of wildlife and the safeguarding of our 
Indians? 

\t this point IT would like to offer a itement by Mr. Merryvle S. Rukevser, 
olumnist and commentator, which I believe is extremely pertinent to the 
problem at hand: 

“It should be kept in mind that the expansion of the service occupations hins 
been the means by which our American economic society has prevented labor 
saving machinery from narrowing total-job opportunities. This should be kept 
ih mind when there is amateur erving over the alleged high cost of distribution 
Distribution, including advertising, selling, and merchandising, constitutes a 
way of life for a growing ratio of the population, Likewise, somewhat expensive 


distribution is therefore necessary to be able to achieve the grent economies of 
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mass production. No industrial society can loug endure which does not provid 
human opportunity as well as desirable merchandise. One man’s wages 
the means of payment for buying the other fellow’s products. It is helpful 
all groups to try to dissect objectively the economic forces at work whic! 
govern employment opportunities.” 

Please contrast this statement with one which was made by F. W. Woolwor! 
in the early days of that company’s growth. Mr. Woolworth wrote to th 
managers; 

“We cannot afford to pay good wages. Our clerks ought to know it. Tt u 
be hard for you to pay such small wages, but get girls who live at home 
they can manage to get along on our wage.” 

Mr. Woolworth’s obsession Was to buy things at rock-bottom prices, and to 
sell at low prices, but he always managed to make a profit on everything |y 
did sell, and he was not interested in the people who produced the products 
which he sold. On one of his trips to Germany, he wrote to his wife and said 

“Now IL know why Germany can produce dolls and toys so cheaply. Those 
women and children in Germany work day and night. When they are finished 
they put their dolls and toys in a basket, strap the basket on their baek, and co 
to market. They think nothing of wading through the mud for a distance of! 
from 10 to 20 miles. All they get for their labor is about 1 cent per doll. | 
saw a little girl, she couldn't have been more than 4 years old, with a basket 
strapped across her back. It was much bigger than she was. She told me s 
had come from a place 5 miles away, and had come alone. * * *~ T found 
tree ornaments being made in dirty hovels not even fit for pigs. I was com 
pelled to go into dirty hovels to do my buying. I had to hold my nose. The 
streets are full of barefoot children, even theugh there is snow on the ground 

If we are going to be so bent on this drive to save ourselves a nickel here 
nud there on a phony bargain, then -T think we should go ahead, as Gen 
Hugh S. Johnson said we could, when he declared: “There is such a thing as 
being too damned smart,” and he went on to show how we could knock down 
all the fences in the State of Kansas and make one big fturm. run as a modern 
corporation is run; that it could produce five times as much as it now produces, 
using one-tenth of the manpower at a fraction of the cost; that its cropage could 
he worked out by a staff of expert agronomists, and that only power implements 
with the widest range would be put into action. Waste would be eliminated, and 
thus production could be multiplied. Then the general asked what would be 
come of the 60 to 70 percent of the population in the State of Kansas thus dis 
placed, and what would become of other farm areas that could not meet such 
competition? 

Gentlemen, [say that if we are going to have and maintain a system of wide 
spread, independent ownership of farm, home, and business enterprise, whereve! 
practical and possible; that if we are going to maintain a system that will of! 
the greatest number of people possible an opportunity to participate as inde 
pendent individuals in the production and distribution of goods and. services 
then we must do whatever is necessary to maintain a society based on the idea 
of developing a maximum of individual enterprises with a mininum of powe 
in the hands of the few. There is no other antidote, no other antithesis to com 
munism, and it all goes back to Thomas Jefferson's statement, that “it is not 
the advantage of a republic that a few should control the many, when nature 
has seattered talents through the conditions of men.” 

If the Congress fails to take every step possible in the direction of opening 
up opportunities for our people to develop and exercise their talents—and that 
means that beginners must be able to enter any field and be protected from forces 
with which neo individual can cope—then we are not going to change the al 
titude of our young people who believe that security lies only in the biggest cor 
porations and in Government work. And I say that those things for which 
our Armed Forces are offering their lives today will be gone with the wind. The 
passage of a fair-trade bill, worthy of the name, is not in itself going to guar 
antee fair competition, but T honestly believe that its passage would give hope 
to many small-business men who are now on the ragged edge of bankruptcy, 
and would encourage many others to venture into the market place. 

We know that if the automobile industry would permit a dealer in each 
city to cut the price of new cars; that if he could get enough cars, there would 
be few auto dealers in business at the end of a few months or a few vears at 
most. The automobile industry has the power to maintain fair competition 
among its dealers, the same as the newspapers have Ways and means to mimi 
tain a price on their papers and advertising that saves their enterprises from 
the ravages of cutthroat competition. 
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What is wrong with the idea of the Federal Government doing everything 
in its-power to give equal protection to any line of business where cutthroat 
competition is used to destroy competition ? 

In the years to come, the Federal Government will need to raise billions upon 
hillions of dollars to meet the obligation on our great debt, pay our tax bills, cure 
for our veterans, keep up our defenses, and meet all other tax needs, and there 
is no reason in the world why every product that is handled by the retail business- 
men of this Nation should not pay its share of those taxes out of legitimate 
profits. To ask you why should a jar of pickles or a jar of honey be burdened 
with a mark-up high enough to take care of the losses on coilee, cigarettes, soap 
chips, Crisco, or any other popular bait itetas* 

It has been argued that masy of the big manufacturers in the food industry 
have not come forth in support of the fair-trade laws. Why should they, when 
every price cutter in the country increases the sale of their products by forcing 
their competitors to offer highly advertised merchandise at deep-cut prices in 
order to hold their trade? The marketing of less-kKnown merchandise is thus 
held back; the result being that greater public demand for nonprolit items is 
bnilt up at the expense of profits for the dealer: and the manufacturers who 
vive their dealers a Chance to profit has his market reduced accordingly. 

Among the objectors to a fair-trade law is the Cooperative League of the United 
States: the National Housewives’ League; the General Federation of Women’s 
Clubs: Federation of Citizens’ Associations, et cetera, and, of course, the farm 
and labor organizations I mentioned previously. How many of the people who 
helong to these organizations would put in a part of each day’s work without pay, 
as all of the small dealers in the United States are doing when they handle no- 
profit merchandise? “They do not see,” as Senator Arthur Capper said, “that the 
small dealer is being extinguished, not because he cannot compete but because 
he is made to appear to be unable to do so.” 

In conclusion, I would like to say that fair trade is not a restraint of competi- 
tion, but that it protects Competition by leaving the most competitors to compete 
wih each other; that fair trade injures no one except those who would do injury 
to others; that fair-trade laws are a stabilizing influence because they help to 
insure a reliable market in which both big and little business, and the general 
public, can trade in confidence. Fair-trade laws are not protection for the in- 
eficient or the “Mama and Papa” stores, as one of the big price-cutters in 
California has said; that fair trade does no more than a rule which prevents one 
tighter from hitting the other below the belt; that fair trade is to the market 
what rules of fair play are to the baseball diamond, the football field, or in any 
other American sport. 

Passage of a fair-trade law, and I repeat, worthy of its name, would prohibit 
che person from desiroying another's prosperity ; would prohibit the price-cutter 
from liquidating the legitimate merchant's investments, the jobs of his employees, 

ud, of interest ta you gentlemen of the committee, would prohibit the price- 

itter from destroying other people's ability to pay taxes. 

Justice Barton, of the Wisconsin Supreme Court, recently stated : 

“The police power, which is about all the power that sovereign government has, 
aside from its power to eminent domain and taxation, is not limited to protection 
of publie health, morals and safety: it extends also to economic needs.” 

Fair competition is an economic need in this country, and if everything possible 
is not done to preserve it—then both economic and political freedom may be 
ost in this generation. Let this Congress be aware that the price-cutters who 
appear before this committee, do not cut their prices in the public interest—they 
are not philanthropists. 

I know that many Members of Congress are afraid that such corporations as 
General Electric, Westinghouse, and others whe are getting a strangle-hold on 
inany lines of business, would profit greatly by price maintenance. I do not 
believe that this is true, because these corporations get their price no matter what 
(he item is sold for on the open market. There is this fear, as expressed by 
Theodore K. Quinn: 

“As fewer manufacturers, with bigger brand names, take over a market, they 
are in position to increase their own profits and decrease the margins of the inde- 
pendent distributors and dealers. Thus the fair trade laws serve to cement their 

utrol and force their will upon everyore concerned.” 

My answer to this very reasonable objection of Mr. Quinn would be that fair- 
trade laws have a tendency to stymie the Goliaths rather than help them, due to 
the fuet that fair-trade laws protect the “Little Davids” from being wiped out by 
utthroat competition: thus keeping the market open for any manufacturer 
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who wants to challenge the Goliaths. In other words, if there are great num- 
bers of independent retailers operating in a fair market, there will always be 
great numbers of suppliers, big and small. With cutthroat competition on the 
loose, We move toward a big producer-big distributor type of economy, which Mr 
Quinn is worried about, and which no real, free enterpriser wants to see. It 
would, therefore, seem that a good fair-trade law might become a powerful 
force for a diffusion of economic opportunities so badly needed at the moment, 
In this thought, and with a final plea that the Congress consider the future of 
American youth as being more important than a 5-cent saving on a grocery bill, 
I rest my arguments in behalf of a fair-trade law. 


STATEMENT OF CHARLES C. WITHERS, PRESIDENT OF THE TOWLE MANUFACTURING 
Co,, NEWBURYPORT, MASS. 


The Towle Manufacturing Co., founded in 1690 and incorporated in 1880, man 
ufactures and sells direct to retailers sterling silverware in every State in the 
Nation, 

We wish to go on record with the House Judiciary Subcommittee on study of 
monopoly power to the effect that we are in favor of the basic merchandising 
principles which underlie the fair-trade laws. 

We have seen in the retailing end of our industry the tremendous growth 
recently of the “loss-leader principle” and know that the retailers who handle 
our products cannot make a fair protit if they are subjected to the unfair com- 
petition of certain dealers who seek to enhance their reputation with the con- 
sumer by cff-ring for sale nationally advertised products at discount prices, 

Towle’s reputation over the many Years of its existence for having fine silver- 
ware made by craftsmen makes it a natural target for the loss-leader principle 
and we, therefore, for many years, operating within the law, have utilized the 
merchandising principles which underlie the fair-trade laws. 

We feel that we are hurt in every case where our product gets into retail 
channels at prices which are below that which have to be charged by a reputable 
retailer performing the public service of stocking, displaying, and servicing our 
product. We also feel that our retailers are hurt in every instance where our 
products are offered for sale at less than nationally advertised prices since his 
customers come to think of him as a “high-priced store.” The results of these 
two factors are unsatisfactory volume, increased costs attendant on lower oper 
ations, and a debasement of Towle silverware in the regard of the consumer. 

We believe that in general the fair-trade laws have operated in a manner to 
insure consumers fair value at fair prices 

Our company employs 600 people and is one of the major employers in 
community of Newburyport, Mass. 


SanrorpD, MAINE, February 26, 1952 
E. Ernest GoLpstein, 
General Counsel, Celler House Judiciary Committee, 
Old House Office Building, Washington, D. C.: 

In 1931 the makers of the original Palm Beach cloth. 
price cutting, were practically forced out of business. Mill management est 
lished in the depths of the depression a clothing manufacturing plant in 
effort to standardize quality of make at a fair-market suggested price. Tl 
courageous, ventnresome and costly effort has enabled us to recover our p! 
in industry and give steady employment 50 weeks a year to approximately 1.7! 
people in our mill and 3, tl 


because of predat 


3,500 employees in our several Palm Beach cloethi! 
manufacturing plants. Fair-trade laws have enabled us in a seasonal busines 
to plan ahead and to sell approximately 4,000 stores in every State in the Unio 
most of them small independent merchants. Our distribution has enabled 
to build mass production and develop efficiency and low costs in productio! 
for example, the price of Palm Beach suits has incrensed only $1.40 per s 
Wholesale since 1948 despite the fact that our payrolls have jumped in tl! 
time from $10.500,000 to $15,000,000, We know of no one in our business wl 
can sell many competitive stores in the same city without the protection of fa 
trade laws. Our experience in the past 20 years has been that the fair-trade 
laws do not price our merchandise, that we must always price our suits com 
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petitively and that because of the protection the retail distributor has had under 
the law he will buy courageously at an honest-to-God value. This allows us to 
give steady employment in our mills and in our clothing manufacturing units. 
Your findings in this matter are vital to the future of our business and in behalf 
of our workers I beg the consideration and protection that honest merchandis- 
ing deserves. 

Am sending tonight copy of statement by Mr. Valente, president of the United 
Textile Workers of America, which we wish to have placed on record. 

OLMER L. Warp, 
President, Goodall-Sanford, Ine. 


UNIrep TEXTILE WORKERS OF AMERICA, 
Washington, D. C., June 6, 1951. 
Mr. E-mer L. Warp, 
President, Goodall-Sanford, Ine. 
Nanford, Maine. 

Dear Mr. Warp: I enclose herewith, for your information, a copy of the 
statement released today by the United Textile Workers of America on the 
air-trade decision of the Supreme Court and unfair competition. 

Very truly yours, 
ANTHONY VALENTE, 
International President. 


THE FatrR-TraDe DECISION OF THE SUPREME Court AND UNFATR COMPETITION 


The United Textile Workers of America welcomes the decision of the Supreme 
Court of the United States in freeing business from the price fixing of fair-trade 
laws. We believe that this will, in its ultimate effects, be extremely beneficial to 
the free competitive economy of the United States. 

However, just as we are opposed to price fixing and restraints on effective 
competition, we are also vigorously opposed to unfair, cutthroat competition 
wherever it evidences itself. Unfair competition is as destructive of our free 
ompetitive economy as monopolistic price-fixing practices, 

One of the recent effects of the Supreme Court decision has been resort by 
certain merchants to slashing of prices virtually below the cost of production 
nm formerly fair-trade items. One of our best employers, Goodall-Sanford, 
Inc., has been unfairly affected by these questionable practices 

The Goodall Co. has been a fair employer. Our relations with them have been 
excellent. It has been a completely reputable firm in its commercial dealings 
in the business community. Furthermore, it produces excellent products at fair 
values. We are sure that Goodall has no fear of fair competition in a free 
market. 

However, unconscionable price slashing and cutthroat competition have made 
ts products a football in a price war that will be destructive of the interests 
fall concerned: manufacturers, retailers, consumers, workers, and our economy 
generally. 

We, therefore, deplore all attempts on the part of anybody to take unfair 
advantage of our free economy, and abuse the hberties it provides, to compete 
infairly and to destroy the good name of reputable business enterprises, 


Lewis & Smiry Drve Co., Ine. 
Omaha, Nebr... March 1, 1952. 
Re Keogh bill H. R. 6867 and MeGuire bill TH. R. 5767. 
Hon. EMANUET, CELLER, 
Chairman, House Judiciary Committee, 
House Office Building, Washington, D.C. 

My Drar CONGRESSMAN CELLER: As an independent drug retailer serving the 
average American family, and as a patriotic citizen; | appeal to vou and the 
ther members of the House Judiciary Committee to fight for the public interest 
ind defeat the Keogh bill H. R. 6867 and the McGuire bill H.R. S767. T wrote 
uy Senator, Hon. Hugh Butler of Nebraska, concerning these two bills and he 
has suggested that I direct my objections in writing to you to be inserted in the 
record, 

You see, Congressman, we smal! independent drug retailers have been betrayed 
by our ewn trade associations to which we have contributed money in good 

95481—52—-ser. 12——_39 
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faith, and also betrayed by manufacturers whose brands of merchandise we hay: 
helped to build up the demand for. In fact, we along with the common peo) 
generally, have in some instances been betrayed by our Representatives in Con 
gress who have yielded to monopolistic giants like NARD and other vested-in 
terest pressure groups. The very name “Fair Trade” is a cheap countert: 

label which monopolists have attached to these two bills to hide their dead! 
destructive purpose, which if enacted into law, will eventually destroy all of u 
independent retailers with limited-capital resources, and also destroy the syste; 
of free, competitive enterprise of this country. 

I regret to say that many small drug retailers have been doped by this ex 
nomic sedative called fair trade because every magazine and drug trade journ 
is saturated with such insidious price-fixing propaganda. Enclosed herewit! 
is a copy of a telegram which I sent the Cosmopolitan marazine in November 
1951, in which I challenged to debate the lengthy piece of propaganda writt 
in the December issue of their magazine by Maurice Mermey of the Fair Track 
Council Educational Committee. The editor replied that my position was j 
teresting, but unfortunately they could not give me space in their magazine | 
tell the other side of the story or to debate with me over other news media 
Turning then to appeal to my greed, he said that his publication would continu 
to try and bring into all of our drug stores more business. 

My objections to these two bills are set forth in a brief attached hereto whic! 
IT submit for the records of the House Judiciary Committee. I hope you ean 
impress upon your committee their sworn duty to represent the common people 
of this country and not prostitute themselves to the task of becoming the tool of 
vested-interest, monopolistic-minded pressure groups. 

Cordially yours, 
W. Lee SMITH, President 

Attachments. 


Farr-TRAvDE Laws, as Proposep 1x H. R. 5767 ann H. R. 6367, are Unsounp Pus. 
PoLicy 


I. So-called fair-trade laws, such as the proposals set forth in the McGuire bil! 
and the Keogh bill, are nothing more nor less than attempted legalized con 


spiracies of vested interest pressure groups directed against unorganized con 


Summers. 

Should either of these bills become law, vested interest pressure groups wil! 
again become able to soak the unorganized consuming public with exorbitant 
monopolistic fixed minimum prices for branded merchandise not obtainable in 
a free and competitive market, which has prevailed in the United States only 
since the Supreme Court decision of May 1951, knocking out the infamous 
novsigner clause. In the era from about 1987 to May 1951, the fair-trade con 
spiracy operated illegally and billions of dollars were mulched from the pockets 
of housewives, white-collar workers, farmers, and the millions of common work 
ing people who carry lunch pails. With the use of the illegal nonsigner clauss 
as a club, ruthless trade associations such as NARD forced every distributor ir 
fair-trade law States to charge the same identical price for branded merchandise 
no matter how bitterly opposed to such price fixing that the majority of distribu 
tors and the consuming public might be. The same price hits every consume 
in the face no matter what type of store he might go into, and for 15 years not a 
single customer could escape from this monopolistic blackmail which carried 
the flashy label of fair trade. 

Fair-trade laws were lobbied and liquored through State legislatures in the 
1980's by greedy manufacturers, kept retailers, and monopolistic-minded trac: 
associations, using Washington bureaucrats as convenient tools, Not a single 
one of the 45 fair-trade State laws were written by the people of the States, 
hut model bills were prepared in Washington and mailed out to local con 
spirators and paid lobblyists, flying squadrons followed through with them 
to help turn on the heat and get them through State legislatures. It is unthink 
able that the Congress of the United States will again arm these monopolisti 
handits with the infamous “nonsigner” clause so they can start legally to rob 
millions of people with fixed fair-trade prices. Fair-trade brands in the past 
have carried the most unreasonable mark-ups ranging from 33 to 40 
and 50 percent, plus some bonus of free goods occasionally thrown in by 
the manufacturer. Many of these brands I am now able to sell in my Omaha 
drug store and make money on at mark-ups ranging from 20 to 25. per 
cent. Lazy, stupid, and indolent drug operators can’t even make money at 50 
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percent mark-up, but why force me to rob my customers to prop up these para- 
sites and line the pockets of greedy manufacturers? 

Il. The proposed fair-trade provisions of these two bills will rob the medium- 
and low-income groups of people and simultaneously subsidize people in the 
higher-income groups. 

Nore.—In the 15-year fair-trade era ending in May 1951, one must exclude 
from the list of those created, residents of the Country Club Oasis and all 
dwellers along the Gold Coast. It is true that they paid the fixed monopoly 
fair-trade price but in addition they received gratis valuable services and free 
credit not available to the average person. 

The average workingman is paid his wages weekly and he shops from store toe 
store with his wife and childreu in search of bargains, attempting to make ends 
meet out of his limited pay envelope. He pays spot cash, Waits on himself, and 
then commandeers his wife and kids to help lug the merchandise to a distant 
parking lot or te the family home on the bus or street car, The family finds 
bargains and specials in the best brands of nationally known merchandise when 
there is free and open competition, and they are able to raise their standard of 
hving. Fair-trade price-fixing kills all of this opportunity of the average family 
to exercise thrift and raise their standard of living, and in every store they are 
hit in the face with the same fixed price, regardless of the services rendered in 
selling the merchandise. 

On the other hand, people in the higher-income brackets have adequate credit 
ratings to Warrant charge accounts and it is not uncommon for them to have 
free-charging privileges ranging from 30 days to 6 month, when purchasing 
branded high mark-up fair-traded merchandise. They can get their orders filled 
over the telephone and have free delivery made to the suburbs daily or three 
times a week. These people pay the same identical price as the lower-income 
family, which means that the lower-income family is actually paying the credit 
carrying charges and the expensive delivery services extended to the families in 
the higher-income brackets. 

Is it fair and justi to rob the man of limited means and simultaneously furnisl 
luxurious free services and credit without charge to the man in the high 
group? This is exactly what there proposed bills will do should they become law, 
and I ean’t conceive of the Congress of the United States becoming a party to 


income 


such a gigantic swindle of the people. 

I1I. These so-called fair-trade laws give an unfair advantage to large en- 
trenched competitors with choice corner street locations, and drive into bank 
ruptey sinall entrepreneurs attempting to start their own business, and also 
undermine established small stores who have only capital resources enough to 
afford an unhandy side- or back-street location, 

Many well-intentioned people have paraded before the Congress, 
paid lobbyists of greedy manufacturers and monopolistic-minded trade associa 
tions, advocating passage of the McGuire or Keogh bills to protect the small 
independent retailer. These very proposals which they advocate will help the 
little man, in reality of every-day practice will drive millions of small shops into 
bankruptcy. I speak from the bitter realities of actual business experience in 
attempting to start my own drug business in Omaha, Nebr., in 1944, on the meager 
savings which I had accumulated as an average white-collar worker. Fair trade 
wis a millstone around my neck as I wish to point out below; it is also the same 
for every little man. 

An industrious and aggressive small retailer can operate much more efficiently 
under free and open competition, thun a large bureaucratic organization such 
as a chain store or large independent store set up to render luxurious customer 
services. The small retailer can draw customers away from large competitors 
even on main-street corner locations, to his unhandy side—or back-street loca- 
tions, if he can offer some price advantage for cash and carry customers who want 
to save. Likewise, a young man who wishes to start his own small shop can 
draw customers away from entrenched competitors—if he can offer some ad 
Vantage or saving to his potential customers, over and above that extended by 
competitors. Nobody, even including a friend, will walk out of their way to an 
unhandy location to trade with a proprietor merely because he is a good fellow. 
They must offer to the customer some definite, tangible inducement over and 
above what entrenched competitors offer. The quality of branded merchandise 
is now so standardized and of such uniform quality that about the only induce 
ment that can be offered is the one of lower price. 

Fair-trade minimum prices sought in these two bills will rob the new and the 
established small stores of these advantages available under free and open 


as well as 
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competition, because the small store on the back street is forced to sell at the 
sume price as the big entrenched competitor on the main street corner location, 
which the masses of people pass every day in the course of their normal routin: 
As a result, few people will walk out of their way to the unhandy location of 
the small store, when they can buy the leading brands at the same fixed fai: 
trade price from the big stores on the corners in the handy main shopping dis 
trict. The new store goes broke because the young proprietor is never able to 
attract a large enough clientele to carry the overhead, and the small established 
store is hardly able to eke out a living from the few passers-by on his back 
street. 

Under fair trade, large operators can further intensify the pressure on the 
small independent, by being able to sell at the same price as the little man and 
at the same time extend luxurious services such as free charge accounts, free 
delivery service, and give disguised rebates and bribes to his clientele in the form 
of premium bounties, trading stamps, green stamps, and many other kinds of 
rebates. The little man doesn’t have the organization or capital facilities for 
extending the rebates and bribes; vet he is clubbed over the head by the fair- 
trade monopolist when he tries to meet this underhanded competition, by offering 
above-board lower prices to those who wish to save. 

Strange to say, the so-called fair-traders have never frowned upon trading 
stamps, green stamps, and other forms of rebates and bribery which big-store 
operators indulge in wholesale. 

The hyprocrisy of paid lobbyists and soft-headed do-gooders who claim that 
fair-trade price-fixing laws are necessary for the survival of the small inde- 
pendent retailer is the most gigantie lie ever spoken, including the big lie of 
Hitler's day. They use the old bugaboo of the big giant gobbling up the little 
merchant by price wars, ete., so that they can kill off the little man in silence 
by the methods I have outlined above. 

If the Congress of the United States wants to help the little merchant, I can 
tell them the best way to do it: 

1. Stop passing multitudinous rules and regulations which take the little 
man away from the actual operations of his business 50 percent of his time 
to fight with bureaucrats riding on his shoulder; to fight off boyeotts and threats 
of trade-association monopolists, kept retailers, and greedy manufacturers. Big 
suys can wine and dine such people with great ease. 

2. Quit bleeding him white with taxes and snecial fees for licenses which 
corrupt politicians and crooked bureaucrats graft away in Washington. 

5. Set the little man free and he will carve out his own destiny as he always 
has in the past. 

IV. The most fraudulent claim of fair-traders is the allegation that such 
laws are necessary in order to protect valuable trade-marks, patents, and brand 
names of manufacurers, so as to enable them to avoid paying sweatshop wages 
to employees. 

There are many thousand manufacturers in this country who own some of the 
most valuable trade-marks and brand names, but they have not chosen to regis- 
ter these products under fair-trade laws for protection. Just to name a few, one 
might mention Camels, Lucky Strikes, Tide, Crisco, Horsheys, Juicy Fruit, and 
Maxwell House, and the workers who manufacture and sell these famous 
brands are among the highest paid in the world. Distributors large and small 
cannot afford to be without many of these products and the public benefits 
to the greatest extent posible as well as the owners, from the wide distribution 
afforded without benefit of fair-trade price fixing. 

Not every manufacturer can avoid fixing the price of his product under fair- 
trade regulation, because of the “‘lead-pipe” treatment given him by powerful 
trade associations and vested interested pressure groups, under the threat 
of a powerful boycott against displaying and selling his products. He is forced 
to bribe the retailers by offering an exorbitant profit margin in order to get 
distribution along with competitor's products. 

In many instances where manufacturers had the backbone to resist the fair 
trade price fixers, they were given an even more vicious “lead pipe” going over 
indirectly. The monopolist-pressure groups merely switched banners in parading 
before State legislatures from the slogan “Fair Trade” to “Unfair Sales Act” 
which is even more vicious. The pressure groups have turned the heat on legis 
latures so ruthlessly that in many States laws have been pased fixing the prices 
and prolit margins to the fraction of a cent on many such products as cigarettes, 
candy, and tobaccos regardless of the manufacturers’ wishes. 
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Note.—I would refer you to the “Unfair Sales Act” in the State of Iowa 
where any distributor can have his tobacco and cigarette license taken away 
from him and put out of business if he fails to sell at specified legal prices. 
Bribery is rife among the very sponsors of this law in Iowa, in trying to get 
customers away from competitors. These price fixers invaded our own State 
of Nebraska 2 years ago and spent large sums of money in an effort to lobby 
such a law through our legislature. I formed a group of native Nebraskans and 
defeated these mercenary monopolists and drove them back across the Missouri 
kiver. 

Greedy manufacturers, kept retailers, and monopolistic-minded trade associa- 
tions will spare no forms of hyprocrisy to devise schemes for rigging prices to 
the detriment of the white-collar workers, housewives, farmers, and the millions 
of honest toilers who carry dinner pails. 

V. It is alleged that fair-trade laws are necessary to protect the public from 
price jugglers; that the public supports fair-trade laws because they keep prices 
down. 

After dealing with the public over many years in stores ranging from New 
York Fifth Avenue department stores, to specialty stores in Boston, grocery 
stores in Virginia, and in my own retail drug store in Omaha, Nebr.: I can't 
recall a single customer who ever thanked me enthusiatsically for soaking him 
the exhorbitant fixed fair-trade price carried on a branded article of merchan- 
dise. On the contrary, every retailer has had dozens of customers many times 
a day the question “Can’t you make me a lower price than that on this piece 
of merchandise?” It is also alleged that when a retailer cuts the price on one 
item and advertises it to the public, he simultaneously marks up many other 
items and by so juggling prices, the shopper is cheated, That statement is simply 
a gross falsehood and cannot be validated by any disciple of fair trade in the 
everyday practice of retail stores. It is ridiculous to say that shoppers are 
too stupid to tell the difference between a good value and a poor one when they 
come into a store upon the invitation of an advertisement. The shrewdest 
judges in the world of merchandise are the everyday shoppers and not the 
“so-called” price jugglers behind the counter. If you don't believe it, get behind 
a bargain counter on a busy sales day and try to match your wits against crowds 
of shoppers. A merchant may be able to outsmart some few customers for a 
time by “come on ads” and trickery, but he can never outsmart enough of them 
n the long run to build up a profitable retail business. “You can shear a sheep 
many, many times; but you can’t skin him but once.” That is even more true 
in the case of dealing with a retail shopper. If he is abused, he will not come 
back for more and no retail store ever made a go of it on “one time” customers. 

Fair-trade laws caused inflation in many branded artieles long before there 
was any increase in commodity prices generally and consequently they could 
not go up as much as commodity prices generally. In the drug manufacturing 
industry, there have been formed investment trusts to hold in their portfolios 
shares of such drug manufacturers as rigidly enforced fair-trade prices. As 
an illustration of the increase in their profits during the fair-trade era, one 
major drug company increased its profits from almost zero in the 1930's to a 
gross profit of 34 percent on sales of $100,000,000 before Federal income taxes in 
151. In my own retail drug store, IT would be pleased to have gross protits of 
17 percent before deducting either Federal income taxes or any single item of 
operating expenses. 

VI. Fair-trade laws work against the public interest and inevitably will lead 
to the destruction of our competitive free enterprise system and lead to collect- 
ivism. 

The volume of goods distributed and consumed are restricted by high fixed fair- 
trade monopolistic prices. This in turn reduces the number of jobs at the raw 
material source on the farms, in the forests, and in the mines; and also reduces 
the number of people employed at the mannfacturing level, and in the channels 
of retail trade. As a result, the general standard of living for everybody is held 
to a lower level. The lesson of mass production and mass distribution taught 
by Henry Ford more than 30 years ago has never been put into practice generally, 
and fair trade is the very antithesis of the Henry Ford philosophy. 

When profit margins are guaranteed by law, business management becomes 
inefficient, arrogant, and contemptuous of customers. The people rebel acninst 
such tyranny and arrogance of parasites and then the State takes over all in- 
dustry and trade with the promise of free and easy living for the masses, 
England is a typical example today of the result of such initial monopolistic 
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policies. Freedom of the people has been lost, austerity and scarcity of everyday 
necessities of life prevail, and the standard of living of all the people is lowered 


[Telegram] 
OMAHA, Nesr., November 18, 1951 


Harry M. DUNLAP, 
Publisher, Cosmopolitan Magazine, 
959 Eighth Avenue, New York: 
I challenge the claims made for fair trade in December issue of Cosmopolitan 
I offer to debate Morris Mermey or any other leading advocates of fair trade on 
radio or TV at any time at their convenience. If this is not agreeable may I have 
equal space in your January issue to present the other side of the picture? 
W. Lee Sir, 
President, Lewis Smith Drug Co 


{Telegram ] 
WATERVILLE, MAINE, March 3, 1952 
EMANUEL CELLER, 
House Judiciary Committee, 
Washington, D.C. 

Oppose fair-trade practice as detrimental to the democratie functioning of a 
free-enterprise economy. It deprives consumers of any gain through legitimate 
free buying. 

Mrs. GILBert FF’. Loess, 
Chairman, Consumer Division, General Federation of Women’s Clubs. 


GENERAL ELeEctTrIic Co., 
Bridgeport, Conn., March 3, 19852. 
Hon. EMANUEL CELLER, 
Chairman, Subcommittee on the Study of Monopoly Power, 
Committee on the Judiciary, House of Representatives, 
Washington, D. C. 

Dear Sire: On February 25, 1952, Mr. Q. Forrest Walker, an economist for 
R. H. Macy & Co., Inc., appeared before your committee to testify regarding 
fair-trade legislation. Because of his reported references to General Electric 
Co., we recently examined a transcript of his testimony. 

Without attempting to comment upon all the references in Mr. Walker's tes- 
timony with which we disagree, two of his statements so erroneously charac- 
terized General Electric Co.’s position that we feel impelled to write this letter 
with a respectful request that it be made part of the record of the hearings. 

The first of Mr. Walker’s statements to which we have referred, pertains to 
the General Electric Co.’s successful injunction suit against R, H. Macy & Co. 
enjoining the sale of our fair-traded household appliances below the minimum 
retail prices stipulated in duly executed fair-trade contracts. Apparently to 
mitigate the effect of the trial court’s adverse holding, Mr. Walker stated that 
Macy appealed the decision and that “after the appeal record was filed and after 
arguinent, General Electric asked the court to discontinue the suit rather than to 
have the record reviewed on the merits.” 

Far from seeking to avoid a review “on the merits,” General Electric Co. 
expended considerable time and money in preparing and arguing the appea! 

sriefs for both parties had been filed and the case was fully argued before the 

appellate division of the Supreme Court of New York on April 24, 1951. The 
parties were, therefore, simply awaiting decision of that court when on May 21, 
1951, the United States Supreme Court handed down its opinion in the Schweg 
mann case. It was only then that General Electric Co. elected to seek a vacation 
of the trial court’s judgment and a discontinuance of the Macy suit. Such actio: 
was dictated solely by the possible implications of the new rule of law enunciated 
by the Supreme Court in the Schwegmann opinion. 

Mr. Walker was also in error when he testified before your committee that 
following the disposition of the Macy case General Electric Co. abandoned its 
fair-trade contract system and no longer attempted to fair trade. The fact 
of the matter is that the company still has in effect throughout the country 
many fair-trade agreements where permitted by applicable State law. Enforce 
ment proceedings against nonsigners have, of course, been abandoned and in our 
opinion cannot be reinstituted unless appropriate legislative action is taken. 
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While we are aware that the hearings before your committee on fair-trade 
legislation have been-concluded, we would be grateful if you could accede to our 
request to have this letter made part of the hearing record. 

Very truly yours, 
WInston H. Pickert, Counsel. 


{From Drug Topics, February 25, 1952] 
“PusH-Burron” FAtR-TRADE PLAN ReApIED BY OKLAHOMA MEN 


STILLWATER, OKLA.—A “push-button” plan of action to spur passage of the 
McGuire fair-trade bill has been organized in Oklahoma, Elbert R. (Pete) Weaver, 
secretary of the Oklahoma Pharmaceutical Association told Drug Topics. 

According to this plan, 150 druggists from over the State have been appointed 
fo serve as nembers of a contract committee. Through this committee, druggists 
in every town in the State can be alerted within a few hours when the time comes 
io give Congressmen an extra nudge in order to get the fair-trade bill through. 

The plan was put into effect recently when Oklahoma druggists sent 178 tele- 
grams over the State, opposing a motion to refer the McGuire bill to the House 
Judiciary Committee. 

The wires went to 178 keymen in the pharmaceutical association and secretaries 
of other trade associations, who followed up with a similar barrage of telegrams 
to their membership. 


RECALLS ACTION ON OTHER BILL 


“Lam working closely with the secretaries of several other retail trade organi- 
zations which will appoint similar committees to coordinate our efforts,” Mr. 
Weaver said. 

In explaining the value of such a plan of action, Mr. Weaver recalled the Okla- 
homa Campaign of 1987 which was credited with saving the Miller-Tydings Fair 
Trade Enabling Act. 

Said Mr. Weaver: “Here is a striking example of what happened in 1937 when 
the National Fair Trade Enabling Act was in conference committee in Congress. 

“The late Congressman Jack Nichols, of Eufaula, Okla., was a member of the 
conference committee. The vote was tied 5 to 5, and they could not get the bill 
out of committee. 

“Rowland Jones, Jr., who at that time was the Washington representative of 
the National Association of Retail Druggists, called me long distance and said, 
‘Pete, we must have Congressman Nichols’ vote to get the bill out of committee. 
Callas many druggists as possible at once and have them call him in Washington.’ 

“T called some 10 or 15 druggists in bis district. Within less than 3 hours Cong- 
ressman Nichols was called off the floor of Congress by telephone and he voted to 
break the tie. 

“The National Association of Retail Druggists, at their following convention, 
gave Oklahoma the credit for saving the national fair-trade bill. 

“This year, we are going to pass a new fair-trade law. When the order comes 
for more messages to Congressmen, we are going to contact our contact men, 
and we know they will act quickly. 

“Mr. Weaver has sent a letter to all of Oklahoma's Congressmen telling them 
how important fair trade is to the small-business man. His letter urges them to 
talk to businessmen in the small towns of Oklahoma ‘before you make up your 
mind, because in the past, they have been the forgotten man who has never been 
given a chance to take the witness stand and tell his side of the story of fair-trade 
laws, 

**Your Members of Congress know that these little-business men make up the 
very backbone of our economic structure. Investigate the 90 percent of the in- 
dependent merchants who must have fair trade in order to be able to share an 
equal opportunity with the big-shots.’ 

‘Other trade organizations which are cooperating in the ‘push buton’ plan are: 
the Oklahoma Retail Merchants’ Association, Oklahoma City Retail Merchants’ 
\ssociation, Oklahoma Retail Grocers’ Association, Oklahoma Retail Jewelers 
Association, Oklahoma Book Dealers Association, Oklahoma Association of To- 

iced Distributors, Oklahoma Association of Insurance Agents.” 
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DISTRICT MEETINGS HELD 


In addition to the contact committee, the Oklahoma association is using the 
following means to support fair-trade legislation: 

(1) District meetings to arouse druggists as to the necessity of a solid fro: 

(2) Full cooperation with other trade groups interested in fair trade. 

(3) A committee to obtain favorable newspaper publicity for the fair-tracds 
drive. 

(4) Speakers to address civie groups on fair trade. 

Parl W. Gilliam, of Oklahoma City, president of the Oklahoma associati: 
told Drug Topics that recent travel across the State and district meetings hav 
convinced him that druggists will not fail in their efforts for passage of a fair 
trade bill. 

“Our State association is dedicated to work for fair trade in the months ahead 
and with our strong district organizations’ support, the job is going to be dor 
well in Oklahoma,” he commented. 


{From Yahr Lange, Inc., Tomorrow, Milwaukee, Wis. ] 
Fair TRADE AVENUE IS PaVeED With Goop INTENTIONS 


Wholesale fair-trade contracts are just as necessary as retail fair-trade co 
tracts. Both were created for the same purpose 
Manufacturers alone, cannot do a perfect job of enforcement any more thar 
our Government alone, could make price controls stick—retailers and wholesalers 
must make contributions, too, 
There must be 
A willingness of merchants to respect the wholesale and retail minimun 
prices and discount policies. 
A refusal of retailers to connive with wholesalers who are fair-trade \ 


olators. 
Remember there can be no violators or chiseling without customers—he, wl: 
patronizes fair-trade violators, helps defeat the common effort, and in the long 


run, defeats his own interests. 

Just in case you don’t know it, here is a partial list of manufacturers whos 
products are covered by their stabilized distribution policies, at both the ret: 
and wholesale level: 


Eli Lilly & Co. Upjohn Co. 

International Cellucotton Products Co. | Weeo Products Co. 

Mead Johnson Co. Proctor & Gamble Co. 
Johnson & Johnson Whitehall Pharmacal Co, 
Smith, Kline & French Charles Phillips Co. 
Baner & Black Schering Corp. 

Miles Laboratory Wild Root Co. 

Coty, Ine. CIBA Pharmaceutical Products, Inc. 
Bristol-Myers Co. Prophylactic Brush Co. 
Gillette Safety Razor Co. Lambert Pharmacal Co. 
Toni, Ine. Julius Schmid, Ine. 

Ek. R. Squibb & Sons Davol Rubber Co. 
Burroughs Wellcome & Co, White Laboratories 
Wyeth, Ine. Youngs Rubber Corp. 

G. 1D. Searle Co, Amity Leather Products Co. 
Lederle Laboratories Anahist Co., Ine. 

Mennen Co. Washburn Products Co. 
The Bayer Ca Barbasol Co. 

Pepsodent Co. American Safety Razor Co. 
Personal Products Corp. Recton-Dickinson Co, 
Hoffman-La Roche Co. Block Drug Co. 

Hudnut Sales Co. Grove Laboratories 
Colgate-Palmolive-Peet Co. Blue Jay Products Co. 
Vick Chemical Co. Bourjois, Ine. 

Coca Cola Sales Co. Centaur-Caldwell Co. 
Winthrop-Stearns, Ine. Campana Sales Co. 
Abbott Laboratory Chamberlain Sales Corp. 
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Chilleott Laboratories 

Clean Home Products Co. 

J. B. Williams Co. 
Creomulsion Co, 

DeVilbiss Co. 

Emerson Drug Co. 

Cummer Products Co, 

Pyramid Rubber Co. 

fHx-Lax Corp. 

Sales Builders (Max Factor) 
Pharmaco, Ine. 

FE, W. Fitch Co. 

H. Clay Glover Co. 

Lanteen Medical Laboratories 
Lehn & Fink Products Corp. 
Lavoris Co, 

Lucky Tiger Manufacturing Co. 
Mentholatum Co. 

Miller Forge Rubber Co. 
Murine Co. 

Musterole Co. 

Noxema Chemical Co. 

Ortho Pharmaceutical Products 
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Pearson Pharmaceutical Co. 
Pharma Craft Corp. 

Dr. Pierce Medical Co. 
Pinex Co. 

Lydia E. Pinkham Medicine Co. 
Lamont Corliss Co. 

Potter Drug & Chemical Corp. 
Remington Rand Ine. 
Sunbeam Corp. 

Schick, Ine. 

Ritchie Janvier, Ine. 

Union Pharmacal Co, 
Minnesota Mining Co. 

R. B. Semlar Ine. 

Tek Hughes, Ine. 

Tampax Corp. 

H. K. Wampole & Co. 


| Wm. R. Warner & Co. 
| R. L. Watkins Co. 


Westinghouse Electrie Co. 


| Zonite Sales Corp. 


Norwich Chemical Co, 


If you find any wholesaler offering vou extra discounts or special quantity 
prices on the above lines: he is a violator—he is not a builder—he’s a member 


of the wrecking crew. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 


Washinaton 25, D. C.. February 28, 1952. 


Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington 25, D. C. 

My Dear Mr. CELLER: This is in response to your inquiry about the Bureau's 
action on agency reports on H. R. 4592, H. R. 4662, and H. R. 6367, now pend- 
ing before your committee. 

All these bills would amend the Miller-Tydings Act for the purpose of modi- 
fying the recent ruling of the Supreme Court in the case of Schwegmann 
Bros. et al. vy. Calvert Distillers Corp. (341 U.S. 384). 

As you indicated, because of the urgency of your committee’s time schedule, 
the adverse report of the Federal Trade Commission and the favorable report 
of the Department of Commerce on these bills were sent directly to the com- 
mittee without awaiting the usual action by this ollice under Budget Circular 
A-19. 

Copies of these reports and the adverse testimony of Assisiant Attorney 
General Morison have now been reviewed and we are advising the agencies 
that, in light of the considerations advanced by the Commission and Mr. Mori- 
son, we believe that enactment of the legislation would not be in accord with 
the program of the President. 

Sincerely yours, 
F. J. Lawton, Director. 


THe SECRETARY OF COMMERCE, 
Washington 25, February 27, 1952. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C 
Dear Mr. CHAIRMAN: Enclosed herewith is a statement on the legislation 
relating to resale price maintenance in reply to your letter of February 25, 
1952. 
This statement presents my views and those of the Department of Com- 
merece, TI am most grateful for the opportunity you have afforded me to 
present my views on this subject to your Committee. 
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Due to the urgency of this matter, we have been unable to secure the view 
of the Bureau of the Budget. 
Sincerely yours, 
CHARLES SAwyeEr, Secretary of Commerce. 
Enclosure. 


VIEWS OF THE DEPARTMENT OF COMMERCE CONCERNING LEGISLATION PROVIDIN« 
FOR MINIMUM RESALE PRICE MAINTENANCE 


Title S of the act of August 17, 1937, ch. 690, 50 Stat. 693 (popularly known a 
the Miller-Tydings amendment), amended the Sherman Antitrust Act to provic: 
that nothing contained in that act shall make illegal contracts or agreements | 
tix minimum prices for resale of a commodity which bears, or the label o: 
container of which bears, a trade-mark, brand, or name of the producer or 
distributor thereof and which is in free and open competition with commodities 
of the same general class produced or distributed by others if such contracts 
or agreements are lawful as applied to intrastate transactions under any statute, 
law, or public policy in any State, Territory, or the District of Columbia in which 
such resale is to be made or to which the commodity is to be transported for such 
resale. Title 8 also provided that such contracts or agreements would not be 
an unfair method of competition under section 5 of the Federal Trade Comunis 
sion Act. It also included a specific statement that horizontal price agreements 
were not authorized or made legal. Shortly after the enactment of this legisla 
tion many States passed laws making lawful resale price maintenance contracts 
or agreements with respect to intrastate transactious. Most, if net all, of those 
laws contained the so-called “nonsigners clause” which provided that such 
contracts or agreements made with one distributor within the State applied 
to every other distributor of that commodity within the State who was provided 
with notice of the terms of the contract or agreement. The clause allowed such 
contracts or agreements to be enforced against both signers and nonsigners of the 
contract or agreement. 

In 1951, the Supreme Court of the United States in the case of Schiregmann 

erothers, et al y. Calvert Distillers Corp. (341 U. S. 384) held that: contracts 
establishing minimum prices for »*sale of connnodities in commerce could not 
be enforced against distributors wot parties to such a contract. Recognizing 
that the practical effect of the Schwegmann case wus to nullify the Miller-Tydings 
amendment and therefore the minimum resale price laws of the States, several 
Members of the Congress have introduced bills providing that such contracts may 
be enforced against nonsigners if the State law contains a “nonsigners clause,’ 
without constituting a violation of the Federal Trade Commission Act or the 
antitrust acts. Legslation to repeal the Miller-Tydings amendment has also 
been introduced. 

The position of the Department of Commerce, in commenting on this legisla 
tion, is influenced by the organic responsibilities of the Department in encourag 
ing higher standards of business ethics and operations and also by the responsi 
bility of the Department in protecting the interests of small business. 

Without the Miller-Tydings Act, State fair-trade laws would be largely in 
operative since, without this enabling act applying to interstate trade, if would 
undoubtedly be necessary for a manufacturer to be incorporated in each State 
in which he wished to issue fair-trade contracts. This procedure would add 
materially to the cost of distribution, a policy to which the Department is 
justifiably opposed; and it is manifest that a large number of manufacturers 
now working under fair-trade contracts would drop such contracts under those 
conditions and that the State fair-trade laws thereupon would become a matte: 
of only academic interest. Since a repeal of the Miller-Tydings amendmen 
would nullify State fair-trade laws, the Department's attitude regarding this 
amendment reasonably might be based on its view of the fair-trade laws them 
selves. And with reference to these State laws, since 45 States have enacted 
them, there seems to be a clear-cut matter of public policy, affecting 45 States, 
involved in support or opposition to the Miller-Tydings amendment. 

The same reasoning applies to the “nonsigner” clause typical to a State fair 
trade law. In considering the wisdom of this clause, however, we must recogniz 
that without the clause, fair-trade contracts in any State would be meaningless, 
because the firms who precipitate price wars are the very ones who would not 
sign the fair-trade contract. If all competitor retailers were not treated alike 
in this respect, the stage would be set for wide-open price wars in any State. I: 
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considering the “nonsigner” clause, therefore, we must conclude that without 
such a clause, fair-trade laws would be meaningless. 

Since either of the above two features spells life or death for State fair-trade 
laws themselves, a decision for or against the Miller-Tydings amendment, or the 
nonsigner clause, must be made with due consideration of the values attached to 
this type of resale price maintenance law, and upon the basis of public policy 
with reference to fair-trade laws. 

In contemplating policy regarding fair-trade laws, the following aspects are 
worthy of consideration : 

These laws protect the capital investment of small retailers in inventories 
which have been purchased at prevailing market prices, in that the retailer is 
protected against killing price wars. Faced by predatory price cutting by 
powerful retail organizations, the small retailer must either sell his goods at a 
loss, or lose his trade to these competitors on the “loss-leader” items and also 
lose the store traffic thus diverted to the price-cutting stores for the purchase of 
such items. This result we believe is destructive of small business enterprise 
and constitutes a deception of the consuming public 

Price wars disappeared with a few exceptions, with the widespread acceptance 
of fair-trade contract procedures, and the businesses of many small retailers 
were thus saved. 

Studies have been made from time to time of the results of fair-trade laws 
on consumer prices. Those studies have been unconvincing in demonstrating 
the effeet of these laws on prices. Some studies have shown tendencies toward 
higher prices. Other studies have shown that average prices are lower under 
fair-trade laws. It is known that in a great many neighborhood and other 
independent-retail stores, prices on fair-trade products have been reduced as 
standard practice, because the fair trade minimum price became a standard 
price in the trade and this price was lower than the price printed on labels 
which was the price formerly charged by these stores. Fair-trade prices are, in 
general, fair to the consumer and to the dealer, allowing the latter only a 
reasonable markup in order to cover his operating costs and a nominal profit 
ou his business investment. 

Opponents of fair-trade laws claim that monopolistic practices are thereby 
promoted. We know of no evidence which supports such a belief, and are of 
the opinion that opposition on this ground is based wholly on theory. It is our 
opinion, and we believe that opinion to be substantiated by the Report of the 
Federal Trade Commission on Resale Price Maintenance (submitted to the 
Congress, December 13, 1945), that ardent support for minimum-resale prices 
is found in-the ranks of small business, independent proprietors of corner drug 
stores, and similar retail establishments. These persons are the least likely to 
favor legislation encouraging the growth of monopolies in their field. Amonz 
others, those groups identified with monopolistic practices and tendencies, such 
as loss-leader selling to the deception of the public and to the benefit of their 
own competitive position in the market at the expense of small business, usually 
were opposed to fair-trade legislation. 

The opposition to fair-trade laws comes from two principal sources: (1) Large 
distributing groups including chains and large department stores which have 
historically used price cutting to drive weaker competition out of the way. thus, 
in restraint of trade, attempting to create a monopoly in the field of retailing: 
(2) lawyers and economists, both in the Government and in private practice, 
who cite a violation of the economic principle of a free price based on supply 
and demand and the theoretical harm resulting from such violations. Equally 
eminent practitioners, in Government and private practice take a contrary 
view, citing favorable price and other economic results flowing from these laws 
We believe that theory and practice must be separated when considering the 
merits of this type of legislation. 

Price control is a practical, not theoretical, problem. Price ceilings are at 
times necessary, and at other times, during buyers’ markets price floors are 
needed to prevent business chaos. 

To eandemn price control under the fair-trade laws is to close one’s eves to 
other types of price control sponsored by mannfacturers and producers withont 
regard to fair-trade contracts. Ina very substantial segment of business. renre 
sented by sales of automobiles, major appliances, home furnishings and some 
lines of men's clothing, resale prices are maintained by fear that the mannfac- 
turer will refuse to sell to the dealer in the event he violates the manufacturer’s 
price policy. 
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There are other types of price maintenance in operation in this country wit) 
out regard to fair-trade contracts. In one type merchandise is distribut: 
through the retailer on a consignment basis. In this type of merchandising th 
manufacturer owns the retail stock and the retailer does not pay for it uunti 
it has been sold to the ultimate consumer. Obviously, under this system, th 
dealer has nothing. to say about prices. He is merely an agent executing th 
orders of his principal. 


CONCLUSION 


There is reason to conclude that the case against fair trade is more theoretic: 
than real; that fair trade is beneficial to small business; that facts regarding its 
causing higher prices in total are unconvincing: that monopoly does not resu}t 
from fair-trade laws; and that fair-trade laws have a stabilizing influence o) 
the economy. For these reasons we recommend against repeal of the Miller- 
iydings amendment, and, further, recommend that the amendment be strenezt! 
ened by the adoption of H. R. 4592, TH. R. 5767, or similar legislation. 

Due to the urgency of this legislation we have been unable to obtain the view: 
of the Burean of the Budget with respect to the transmission of this report 


Concentration in drugs and medicines industry 


Medicinal tieals 
Rotanieal product 
Pharmaceutical prepara 
Biological product 


Source: Department 


{From Drug Trade News, March 3, 1952] 
McGutre Birt Is OKayrep py Hovse Group 


WINS MAJORITY VOTE OF COMMERCE UNIT: JUDICIARY COMMITTEF READIES ITS FAIR 
TRADE LEGISLATION 


HOUSE GROUPS RUSH FATR-TRADE MEASURES 


Much of the opposition which developed in the Interstate Commerce Com 
mittee to hasty action on H. R. 5767 was brushed aside by Representative McGuire 
in his efforts to get a fast, favorable report on his bill. 

It was reported that Representative Robert Crosser (Democrat, Ohio), com- 
mittee chairman, and Representative J. Percy Priest (Democrat, Tennessee), 
chairman of the seven-member Subcommittee on Fair Trade, urged a go-slow 
policy to see what Representative Celler and his monopoly subcommittee would 
do. 

However, Mr. McGuire, assisted in large part by a flood of letters and tele- 
grams from retail druggists to their Congressmen, was able to whip his bill 
through the subcommittee and force the full committee to schedule the executive 
meeting on February 27. 


As reported by the subcommittee, H. R. 5767 would amend section 5 (2) of 


the Federal Trade Commission Act. 
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Spectral NARI) BULLETIN FROM THE Orrick OF THE EXECUTIVE SECRETARY, 
JOHN W. DARGAVEL 


THE NATIONAL ASSOCIATION OF Reraln Druaetsis, 
Chicago, Ill, February 28, 1952. 
To the Presidents and Secretaries of State, Local, and Metropolitan City Phar- 
praceutical Associations and Meonhbers of the National Legislation and Auril- 
rue to National Legislatic n Committees 


GENTLEMEN: We are very happy to report that the House Committee on Inter- 
state and Foreign Commerce reported H. R. 5767 (the MeGuire bill) favorably 
with a recommendation to pass. This is a very important step that has been 
accomiplished. The next step, of course, is to obtain a rule (that is, special 
consideration for thoor action on EL KR. 5767) from the Rules Committee. 

We urge all of vou in the States and districts which the members of the 
House Rules Committee represent to do everything possible to create a flood 
of telegrams and letters to these Congressmen. ‘The Rules Committee can break 
or make H.R. 5767. If a rule is not granted, the bill never will come up on 
the floor of the House. So you can see that this is one of the most important 
efforts we have to make. We urge your complete and wholehearted cooperation 
in getting telegrams and letters in to the members of the House Rules Com- 
mittee, 

Those of you who happen to know a member of the Rules Committee person 
ally should call him lone distance to urge him to do all he can to have a rule 
for Hl. R. S767 granted at an eurly date. We must work fast because the Rules 
Committee will be asked for a rule within the next few days. 

Another thing that ‘is important at this time is that vou begin to initiate a 
flood of letters and telegrams to every Congressman in Our State 

If an rule is granted, the bill will come up promptly on the floor of the House 
So all Members of Congress shon be contacted immediately, Please 
part. We can pass the McGuire bill if we get the same splendid sup 
have received to date. We call on you to do everything possible on f] 
courses of united action. 

Naturally we are elated that the bill was reported favorably by the Interstate 
and Foreign Commerce Committee. L have been informed there were only four 
votes against it. It appears evident that our plans are right and that the 
ground work we laid is seund. TL. Ro S767 can be pushel forward from the 
point it has attained if we get your support. However, bear in mind that the 
opposition to fair trade is very strong and that it hus just started to roll. If 
we fail to do everything possible, we will meet defeat 

Please get not only other druggists but the members of their families, all 
other independent merchants, and everyone else you possibly can to write and 
wire their Congressman to call for support of H. R. S767. We have to have 
other retailers and also Consumers in general besides Gruezists to succeed in 
the fight to save fair trade. 

We have made one big hurdle, thanks to the splendid cooperation you people 
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have provided. I am confident we will be successful if you continue your 
efforts as you have up to the present time. So please get busy immedintelys 
right away—to start the flow of telegrams and letters in to the members of the 
Rules Committee and also to all Members of the Hlouse of Representatives. 
Enclosed is a copy of H. R. S767 as recommended favorably by the House 
Committee on Interstate and Foreign Commerce, You will note it contains 
severul amendments to the original MeGuire bill. These amendments were 
introduced by the NARD at the hearings, and we believe that we now have a very 
fine bill in H. R. 5767. 
With best wishes, 
Cordially yours, 
J. W. Darcavet, Executive Secretary. 
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SUPREME Courr OF THE UNITED STATES 
Nos. 442 and 443.—October Term, 1950 
Schwegmann Brothers, et al., Petitioners, v. Calvert Distillers Corporation (442) 


Schewegmann Brothers, et al., letitioners, v. Seagram Distillers Corporation 


(443) 


ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
FIFTH CIRCUIT 


[May 21, 1951] 


Mr. Justice DouGias delivered the opinion of the Court. 

Respondents, Maryland and Delaware corporations, are distributors of gin 
and whiskey. They sell their products to wholesalers in Louisiana, who in turn 
sell to retailers. Respondents have a price-fixing scheme whereby they try to 
maintain uniform retail prices for their products. They endeavor to make 
retailers sign price-fixing contracts under which the buyers promise to sell at 
not less than the prices stated in respondents’ schedules. They have indeed 
succeeded in getting over one hundred Louisiana retailers to sign these agree 
ments. Vetitioner, a retailer in New Orleans, refused to agree to the price-fixing 
schemé and sold respondents’ products at a cut-rate price. Respondents there 
upon brought this suit in the District Court by reason of diversity of Citizen 
ship to enjoin petitioner from selling the products at less than the minimuin 
prices fixed by their schedules. 

It is clear from our decisions under the Sherman Act (26 Stat. 209) that this 
interstate marketing arrangement would be illegal, that it would be enjoined, 
that it would draw civil and criminal penalties, and that no court would enforce 
it. Fixing minimum prices, like other types of price fixing, is illegal per s: 
United States vy. Socony-Vacuum Oil Co., 310 U. S. 150; Kiefer-Stewart Co. v. 
Seagram & Sons, 340 U. S. 211. Resale price maintenance was indeed struck 
down in Dr. Miles Medical Co. v. Park & Sons Co., 220 U.S. 373. The fact that 
a state authorizes the price fixing does not, of course, give immunity to the 
scheme, absent approval by Congress. 

Respondents, however, seek to find legality for this marketing arrangement 
in the Miller-Tydings Act enacted in 19837 as an amendment to § 1 of the Sher 
man Act. 50 Stat. 693,15 U. S. C. §$ 1. That amendment provides in material! 
part that “nothing herein contained shall render illegal, contracts or agreements 
prescribing minimum prices for the resale” of specified commodities when “cov 
tracts or agreements of that description are lawful as applied to intrastate trans 
actions” under local law.’ [Italics added. ] 

Louisiana has such a law. La, Gen. Stat. §§ 9809.1 ef seq. It permits a “eon 
tract” for the sale or resale of a commodity to provide that the buyer will not 
resell “except at the price stipulated by [the] vendor.” The Louisiana statute 
goes further. It not only allows a distributor and retailer to make a “contract 
fixing the resale price; but once there is a price-fixing “contract,” known to a 
seller, with any retailer in the state, it also condemns as unfair competition 
a sale at less than the price stipulated even though the seller is not a party 
to the “contract.”? In other words, the Louisiana statute enforces price fixing 
not only against parties to a “contract” but also against nonsigners. So far 
as Louisiana law is concerned, price fixing can be enforced against all retailers 
once any single retailer agrees with a distributor on the resale price. And the 
argument is that the Miller-Tydings Act permits the same range of price fixing. 

The argument is phrased as follows: the present action is outlawed by the 
Sherman Act—the Miller-Tydings Act apart—only if it is a contract, com 
bination, or conspiracy in restraint of trade. But if a contract or agreement 


‘Resale price maintenance is allowed only as respects commodities which bear, or thi 
label cr container of which bear, the trade mark, brand, or name of the producer or dis 
tributor and which are in free and open competition with commodities of the same gener 
¢lass produced or distributed by others. Excluded are agreements between manufactur 
between producers, between wholesalers, between brokers, between factors, between retailer 
or between persons, firms or corporations in competition with each other. 

2 The nonsigner clause in the Louisiana Act reads as follows: “Willfully and knowing 
advertising, offering for sale or selling any commodity at less than the price stipulated 
any contract entered into pursuant to the provision of Section 1 of this Aet. whether 
person 80 advertising, offering for sale or selling is or is not a party to such contract 
unfair competition and is actionable at the suit of any person damaged thereby.” 
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the vice, then by the terms of the Miller-Tydings Act that contract or agreement 
is immunized, provided it is immunized by state law. The same is true if the 
vice is a conspiracy, since a conspiracy presupposes an agreement. That was in 
essence the view of the Court of Appeals, which affirmed by a divided vote a judg- 
ment of a district court enjoining petitioner from price cutting. 184 F. 2d 11. 

The argument at first blush has appeal. But we think it offends the statutory 
scheme. 

We note to begin with that there are critical differences between Louisiana's 
law and the Miller-Tydings Act. The latter exempts only “contracts or agree- 
ments prescribing minimum prices for the resale.” On the other hand, the 
Louisiana law sanctions the fixing of maximum as well as minimum prices, for 
it exempts any provision that the buyer will not resell “at the price stipulated 
by the vendor.” We start then with a federal act which does not, as respondents 
suggest, turn over to the states the handling of the whole problem of resale 
price maintenance on this type of commodity. What is granted is a limited 
immunity—a limitation that is further emphasized by the inclusion in the state 
law and the exclusion from the federal law of the nonsigner provision. The 
omission of the nonsigner provision from the federal law is fatal to respondents’ 
position unless we are to perform a distinct legislative function by reading into 
the Act a provision that was meticulously omitted from it. 

A refusal to read the nonsigner provision into the Miller-Tydings Act makes 
sense if we are to take the words of the statute in their normal and customary 
meaning. The Act sanctions only “contracts or agreements.” If a distributor and 
one or more retailers want to agree, combine, or conspire to fix a minimum 
price, they can do so if state law permits. Their contract, combination, or 
conspiracy—hitherto illegal—is made lawful. They can fix minimum prices 
pursuant to their contract or agreement with impunity. When they seek, how- 
ever, to impose prive fixing on persons who have not contracted or agreed to 
the scheme, the situation is vastly different. That is not price fixing by contract 
or agreement; that is price fixing by compulsion. That is not following the 
path of consensual agreement ; that is resort to coercion. 

Much argument is made to import into the contracts which respondents make 
with retailers a provision that the parties may force nonsigners into line. It 
is said that state law attaches that condition tou every such contract and that 
therefore the Miller-Tydings Act exempts it from the Sherman Act. Such a 
condition, if implied, creates an agreement respecting not sales made under 
the contract but other sales. Yet all that are exempted by the Miller-Tydings 
Act are “contracts or agreements prescribing minimum prices far the resale” 
of the articles purchased, not “contracts or agreements” respecting the practices 
of noncontracting Competitors of the contracting retailers. 

It should be noted in this connection thet the Miller-Tydings Act expressly 
continues the prohibitions of the Sherman Act against “horizontal” price fixing 
by those in competition with each other at the same functional level.” Therefore, 
when a state compels retailers to follow a parallel price policy, it demands private 
conduct which the Sherman Act forbids. See Parker y. Brown, 317 U.S. 341, 350. 
hlimination of price competition at the retail level may, of Course, lawfully result 
if a distributor successfully negotiates individual “vertical” agreements with al! 
his retailers. But when retailers are forced to abandon price competition, they 
are driven into a Compact in violation of the spirit of the proviso which forbids 
“horizontal” price fixing. A real sanction can be given the prohibitions of the 
proviso only if the price maintenance power granted a distributor is limited to 
voluntary engagements. Otherwise, the exception swallows the proviso and 
destroys its practical effectiveness. 

The contrary conclusion would have a vast and devastating effect on Sherman 
Act policies. If it were adopted, once a distributor executed a contraet with a 
single retailer setting the minimum resale price for a commodity in the state, all 
other retailers could be forced into line. Had Congress desired to eliminate the 
onsensual element from the arrangement and to permit blanketing a state with 
resale price fixing if only one retailer wanted it, we feel that different measures 
would have been udopted—either a nonsigner provision would have been included 
or resale price fixing would have been authorized without more. Certainly the 
words used connote a voluntary scheme. Contracts or agreements convey the 

“Provided further, That the preceding proviso shall not make lawful any contract or 
greement, providing for the establishment or maintenance of minimum resale prices on 

y commodity herein involved, between manufacturers, or between producers, or between 

holesalers, . . . or between retailers, or between persons, firms, or corporations in com- 

tition with each other.” 15 U.S.C. § 1. 
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idea of a cooperative arrangement, not a program whereby recalcitrants 
dragged in by the heels and compelled to submit to price fixing. 

The history of the Act supports this construction, The efforts to override th. 
rule of Dr. Miles Medical Co. v. Park & Sons Co., supra, were long and persisten 
Many bills had been introduced on this subject before Senator Tydings introduced 
his. Thus in 1929, in the Seventy-First Congress, the Capper-lkelly fair trade |) 
was offered. It had no nonsigner provision. It merely permitted resale pric 
maintenance as respects specified classes of commodities by declaring that no su 
“contract relating to the sale or resale” shall be unlawful, As stated in tly 
House Report that bill merely legalized an agreement “that the vendee will 1 
resell the commodity speciiied in the contract except at a stipulated price 
That bill became the model for the California act passed in 1931—the first stat 
act permitting resale price maintenance.” ‘The California act contained no not 
signer clause. Neither did the Capper-Kelly bill that was introduced in tly 
Seventy-Second Congress... So far as material here it was identical with its 
predecessor. 

The Capper-WNelly bill did not pass. And by the time the next bill was intr 
duced—three years later—the California act had been changed by the additio: 
of the nonsigner provision.” That was in 19385. Yet when in 1936 Senatio: 
Tydings introduced his first bill in the Seventy-Fourth Congress” he followe 
substantially the Capper-Kelly bills and wrote no nonsigner provision into 
His bill merely legalized “contracts or agreements prescribing minimum prices 
or other conditions for the resale” of a commodity. By this date several add 
tional states had resale price maintenance laws with nonsigner provisions 
Even though the state laws were the models for the federal bills, the nonsigne: 
provision was never added. That was true of the bill introduced in the Seventy 
Fifth Congress as well as the subsequent one. They all followed in this respec: 
the pattern of the Capper-Kelly bill as it appeared before the first nonsigner pri 
Vision was written into state law. The “contract” concept utilized by Capper 
Kelly before there was a nonsigner provision in state law was thus continued 
even after the nonsigner provision appeared. The inference, therefore, is strony 
that there was continuity between the first Tydings bill and the preceding Cappe) 
Kelly bills. The Tydings bills built on the same foundation: they were no more 
concerned with nonsigner provisions than were their predecessors. In view of 
this history we can only conclude that if the draftsman intended that the non 
signing retailer was to be coerced, it was strange indeed that he omitted the one 
clear provision that would have accomplished that result. 

An argument is made from the reports and debates to the effect that “contracts 
or agreements” nevertheless includes the nonsigner provisions of state law. The 
Senate Report on the first Tydings bill, after stating that the California law 
authorized a distributor “to make a contract that the purchaser will not resel! 
except at the stipulated price, said that the proposed federal law “does no mor: 
than to remove Federal obstacles to the enforcement of contracts whieh the 
States themselves have declared lawful.” The Senate Report on the second 
Tydings bill, which was introduced in the Seventy-tifth Congress, did little mor 
than reprint the earlier report.” The House Report, heavily relied on here, 
gave a more extended analysis.” 

The House Report referred to the state fair trade acts as authorizing th: 
mnaintenance of resale prices by contract and as providing that “third persons 
with notice are bound by the terms of such a contract regardless of whethe: 
they are parties to it”; and the Report also stated that the objective of the Aci 
Was to permit the public policy of the states having such acts to operate with 
respeet to interstate contracts for the sale of goods.“ This Report is the 


*S. 240, 71st Cong., Ist Sess.; H. R. 11, 7ist Cong., Ist Sess. See H. R. Rep. No. 526, 
Tist Cong., 2d Sess. 

°'H. R. Rep. No. 536, 71st Cong., 2d Sess., p. 2. 

Cal. Stat. 1921, ¢«. 278. T California Act was sometimes known as “the Junio 
Capper-Kelly.” See Grether, Price Control Under Fair Trade Legislation (1939) p. 54 

7S. 97, 72d Cong., 1st Sess. ; H. R. 11, 72d Cong., 1st Sess. 

*Cal. Stat. 1933, e. 260: The California law is now found in Business & Professions 
Code, Pt. 2, «. 3, § 16904. 

S. 3822, 74th Cong., 2d Sess., 80th Cong. Ree. 1007. 


_ See TI. Laws 1935, p. 1436; Iowa Laws 1935, ¢. 106; Md. Laws 1935, 
$2; .N 


N. J. Laws 1935, c. 58, § 2: } 
la. Laws 1 , No. 115, § 2; Wash. Laws 1935, ec. 177, 
"S. Rep. No. 2053, 74th Cong., 2d Sess. 2. 
= S. Rep. No. 257, Tith Cong., 1st Sess. 
' H. R. Rep. No. 882, 75th Cong., 1st Sess. 
1% Jd., p. 2. 


. Y. Laws 1935, c. 976, § 2; Ore. Laws 1935, c. : 
§ 4; Wis. Laws 1935, c. 52 
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strongest statement for respondents’ position which is found in the legislative 
history. The bill which that Report endorsed, however, did not pass. The bill 
which became the law was attached by the Senate Committee on the District of 
Columbia as a rider to the District of Columbia revenue bill. In that form it 
was debated and passed, 

[ft is true that the House Report quoted above was referred to when the 
Senate amendment to the revenue measure was before the Tlous« And one 
Congressman in the debate said that the nonsigner provision of state laws was 
validated by the federal law. 

But we do not take these remarks at face value. In the first place, the House 
Report, while referring to the nonsigner provision when describing a typical state 
Mair Trade act, is so drafted that the voluntary contract is the core of the argu- 
ment for the bill. Hence, the General Statement in the Report states that the sole 
objective of the Act was “to permit the public policy of States having ‘fair trade 
acts’ to operate with respect to interstate contracts for resale of goods”: and the 
fuir-trade acts are referred to as legalizing “the maintenance, by contract, of 
resale prices of branded or trade-marked goods.” i Italics added, | 

In the second place, the remarks relied on were not ouly about a bill on which 
no vote was taken; they were about a bill which sanctioned “contracts or agree- 
ments” prescribing not only “minimum prices” but “other conditions” as well. 
The words “other conditions” were dropped from the amendment that was made 
o the revenue bill. Why they were deleted does not appear. It is said that they 
have no relevance to the present problem, since we are dealing here with “mini- 
num prices” not with “other conditions.” But that answer does not quite hold. 
The question is the amount of state law embraced in the words “contracts or 
agreements.” It might well be argued that one of the “conditions” attaching to a 
contract fixing a minimum price would be the liability of a nonsigner. We do no 
more than stir the doubt, tor the doubt alone is enough to make us skeptical of the 
full implications of the old report as applied to a new and different bill. 

We look for more definite clnes ; and we find the following statement made on the 
floor by Senator Tydings : “What does the amendment do? It permits a man who 
manufactures an article to state the minimum resale price of the article in a con- 
tract with the man who buys it for ultiinate resale to the public. * Not once 
did Senator Tydings refer to the nonsigner provisions of state law. Not once did 
he suggest that the amendment would affect anyone but the retailer who signs the 
contract. Wesearch the words of the sponsors for a clear indication that coercive 
as Well as voluntary schemes or arrangements are permissible. We tind none. 
What we do find is the expression of fear in the minority report of the Senate 
Committee that the nonsigner provisions of the state laws would be made effective 
i the law passed.” These fears were presented in the Senute debate by Senator 
King in opposition to the amendment.’ But the Senate Report emphasizes the 
“permissive” nature of the state laws,~ not once pointing to their coercive features. 

The fears and doubts of the opposition are no authoritative guide to the cor 
struction of legislation. It is the sponsors that we look to when the meaning of the 
statutory words is in doubt. And when we read what the sponsors wrote and said 
about the amendment we cannot find that the distributors were to have the right 
to use not only a contract to fix retail prices but a club as well. The words thes 
ised——“contracts or agreements’ —suegest just the contrary. 

It should be remembered that it was the state laws that the federal law was 
designed to accommodate. Federal regulation was to give way to state regulation, 
When state regulation provided for resale price maintenance by both those who 
contracted and those who did not, and the federal regulation was relaxed only as 
respects “contracts or agreements,” the inference is strong that Congress left the 
noncontracting group to be governed by preexisting law. In other words, since 
Congress was writing a law to meet the specifications of state law, it would seem 
that if the nonsigner provision as well as the “contract” provision of state law 


'See, e. g., the statement of Rep. Dirksen, a House conferee in 81 Cong. Ree. 8138 
*H. R. Rep. No. 382, supra, note 13. 
* S81 Cong. Ree. 7495 
>. B Rep. No. 1413, 75th Cong., Ist Sess. 10 (the Conferences Report of the House 
nerely stated: “This amendment provides for an amendment to the antitrust laws undet 
hich contracts and agreements stipulating minimum resale prices of certain commodities 
and which are similar to contracts and agreements which are lawful as applied to intr: 
fate commerce, are not to be regarded as being illegal under the antitrust laws 
S. Rep. No. S79, 75th Cong., Ist Sess. 
81 Cong. Rec, 7491. And see S. Rep. No. 879, Part 2, 75th Cong., Ist Sess 
*S. Rep. No. 879, supra, note 20, p. 6. 
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were to be written into federal law, the pattern of the legislation would have ty 
different. 

We could conclude that Congress carved out the vast exception from the Shy 
man Act now claimed only if we were willing to assume that it took a devious rows, 
and yet failed to make its purpose plain. 

Reversed. 


SUPREME COURT OF THE UNITED STATES 
Nos. 442 and 443.—October Term, 1950 


Schwegmann Brothers, et al., Petitioners, vy. Calvert Distillers Corporation 
(442) 


Schwegmann Brothers, et al., Petitioners, v. Seagram Distillers Corporation 
(443) 


ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE FIPrrii 
CIRCUIT 


{May 21, 1951.] 


Mr. Justice JAcKsON, whom Mr. Justice MINTON joins, concurring. 

I agree with the Court’s judgment and with its opinion insofar as it rests upon 
the language of the Miller-Tydings Act. But it does not appear that there is 
either necessity or propriety in going back of it into legislative history. 

Resort to legislative history is only justified where the face of the Act is 
inescapably ambiguous, and then I think we should not go beyond Committee 
reports, which presumably are well considered and carefully prepared. I can 
not deny that I have sometimes offended against that rule. But to select casua! 
statements from floor debates, not always distinguished for candor or accuracy, 
as a basis for making up our minds what law Congress intended to enact is to 
substitute ourselves for the Congress in one of its important functions. ‘The 
Constitution, in requiring three readings of an Act in each House before fina! 
enactment, intended, I take it, to make sure that Congress knew what it was 
passing and passed what it wanted, and that what it enacted was formally re- 
duced to writing. It is the business of Congress to sum up its own debates in 
its legislation. Moreover, it is only the words of the bill that have presidentia! 
approval, Where that approval is given. It is not to be supposed that in signing 
a bill the President endorses the whole Congressional Record. For us to under 
take to reconstruct an enactment from legislative history is merely to involy: 
the Court in political controversies which are quite proper in the enactment of 
bill but should have no place in its interpretation. 

Moreover, there are practical reasons why we should accept whenever possible 
the meaning which an enactment reveals on its face. Laws are intended fo 
all of our people to live by; and the people go to law offices to learn what their 
rights under those laws are. Here is a controversy which affects every little 
merchant in many States. Aside from a few offices in the larger cities, t! 
materials of legislative history are not available to the lawyer who can affor! 
neither the cost of acquisiton, the cost of housing, or the cost of repeated) 
examining the whole congressional history. Moreover, if he could, he would 
not know any way of anticipating what would impress enough members of tli 
Court to be controlling. To accept legislative debates to modify statutory pro\ 
sions is to make the law inaccessible to a large part of the country. 

By and large, I think our function was well stated by Mr. Justice Holme» 
“We do not inquire what the legislator meant; we ask only what the statut 
means.’ Holmes, Collected Legal Papers, 207. See also Soon Hing v. Crow 
113 U. S. 703, 710-711. And I can think of no better example of legislati 
history that is unedifying and unilluminating than that of the Act before us. 
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SUPREME CouRT OF THE UNITED STATES 

Nos. 442 and 445.—October term, 1950 
Schwegmann Brothers, et al., Petitioners, v. Calvert Distillers Corporation (442 
Schwegmann Brothers, et al., Petitioners, v. Seagram Distillers Corporation (443) 


ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE FIFTH 
CIRCUIT 


{| May 21, 1951] 


Mr. Jusrice FBANKFURTER, Whom Mr. Justice BLack and Mr. Justice BuRTON 
join, dissenting. 

In 1890, Congress passed the Sherman Law, which declared illegal “[e]very 
contract, combination in the form of trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, or with foreign nations.” Act 
of July 2, 1890, § 1, 26 Stat. 209, 15 U. S.C. § 1. In 1937, Congress passed the 
Miller-Tydings Amendment. This exempted from the Sherman Law “contracts 
or agreements” prescribing minimum prices for the resale of trade-marked com- 
modities where such contracts or agreements were valid under State statute or 
policy. Act of Aug. 17, 1937, Title VIII, 50 Stat. 675, 693, 15 U. 8S. C. § 1. It 
would appear that insofar as the Sherman Law made maintenance of minimum 
resale prices illegal, the Miller-Tydings Amendment made it legal to the extent 
that State law legalized it. “Contracts or agreements” immunized by the Miller- 
Tydings Amendment surely cannot have a narrow scope than “contract, combina- 
tion . . . or conspiracy” in the Sherman Law. The Miller-Tydings Amend- 
ment is an amendment to § 1 of the Sherman Law. The category of contract 
cannot be given different content in the very same section of the same act, and 
every combination or conspiracy implies an ageement. 

The setting of the Miller-Tydings Amendment and its legislative history remove 
any lingering doubts. The depresion following 1929 gave impetus to the move- 
ment for legislation which would allow the fixing of minimum resale prices. In 
1931, California passed a statute allowing a manufacturer to establish resale 
prices binding only upon retailers who voluntarily entered into a contract with 
him. This proved completely ineffective, and in 1933 California amended her 
statute to provide that such a contract establishing a minimum price binding 
upon any person who had notice of the contract. Grether, Experience in Cali- 
fornia with Fair Trade Legislation Restricting Price Cutting, 24 Calif. L. Rev. 
640, 644 41936). This amendment was the so-calied “non-signer”’ clause which, 
in effect, allowed a manufacturer or wholesaler to fix a minimum resale price for 
his product. Every “fair trade” law thereafter passed by any State contained 
this “non-signer” clause. By the close of 1936, 14 States had passed such laws. 
In 1937, 28 more States pased them. Today, 45 out of 48 States have “fair 
trade” laws. See F. T. C., Report on Resale Price Maintenance (Dee. 15, 1945), 
XXVII. 

A substantial obstacle remained in the path of the “fair trade” movement. In 
1911. we had decided Dr. Miles Medical Co. v Park & Sons Co., 220 U. S. 373. 
There, in a suit brought against a “non-signer,” we held an agreement to main- 
tain resale prices was a “contract . .. in restraint of trade’ which was contrary 
to the Sherman Act. To remove this block, the Miller-Tydings Amendment was 
enacted. It is said, however, that thereby Congress meant only to remove the bar 
of the Sherman Act from agreements between the manufacturer and retailer, that 
Cougress did not mean to make valid the “non-signer” clause which formed an 
ntegral part of each of the 42 State statutes in effect w hen the Amendment was 
passed. 

The Miller-Tydings Amendment was passed as a rider to a Revenue Bill for 
the District of Columbia. The Senate Committee which attached the rider 
eferred the Senate to S. Rep. No. 2053, 74th Cong., 2d Sess." The House Con- 
ference Report (H. R. Rep. No. 1413, 75th Cong., Ist Sess.), contains only five 

nes concerning the rider. But the rider was not a new measure. It came as no 
<urprise to the House, which already had before it practically the same language 

the Miller Bill, reported favorably by the Committee on the Judiciary. H. R. 

The Senate Report on the Distriet of Columbia Revenue Bill, S. Rep. No. S79. 75 
Ist Sess., quoted S. Rep. No. 2053, 74th Coneg., 2d Sess See S. Rep. No. 257, 
Ist Sess.. which also quotes the text of the earlier report 
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Rep. No. 382, 75th Cong., Ist Sess. soth the House and Senate, therefore, |) 
before them reports dealing with the substance of the Miller-Tydings Amendie 
These reports speak for themselves, and I attach them as appendices to t! 
epinion. Every State act referred to in these reports contained a “non-signe: 
provision. I cannot see how, in view of these reports, we can conelude that 
Congress meant the “non-signer’’ provisions to be invalid under the Sheri 
Act—uniless, that is, we are to depart from the respect we have accorded authori 
tative legislative history in scores of cases during the last decade. See casi 
collected in Commissioner v. Estate of Church, 335 U. 8. 632, 687, Appendix A 
In many of these cases the purpose of Congress was far less clearly revealed th 
here” It has never been questioned in this Court that committee reports, as we 
as statements by those in charge of a bill or of a report, are authoritative elnei: 
tious of the scope of a measure. 

It is suggested that we go to the words of the sponsors of the Miller-Tydine:s 
Amendment. We have done so. Their words confirm the plain meaning of the 
words of the statute and of the congressional reports. Senator Tydings made t! 
following statement: “What we have attempted to do is what 42 States ha 
already written on their statute books. It is simply to back up those acts, that 
all; to have a code of fair trade practices written not by a national board such as 
the N. R. A. but by each State, so that the people may go to the State legislatur: 
and correct immediately any abuses that may develop.” S81 Cong. Ree. 7496 

Representative Dirksen made a statement to the House as a member of its 
Conference Committee. He referred to the case of Old Dearborn Co. v. Seagrai 
Corp,, 299 U.S. 183, in which this Court had held that the “non-signer” provision 
of the Illinois “fair trade” statute did not violate the Due Process Clause. My 
Dirksen continued : “A question then arose as to whether or not the maintenance 
of such resale prices under a State fair trade act might not be in violation of the 
Sherman Anti-Trust Act of 1800 insofar as these transactions sprang from 
contract in interstate commerce. This question was presented to the House 
Judiciary Committee and there determined by the reporting of the Miller bi 
It was essentially nothing more than an enabling act which placed the stamp ot 
approval upon price maintenance transactions under State acts, notwithstanding 
the Sherman Act of 1890." 81 Cong. Rec. S138. 

Every one of the 42 State acts which the Miller-Tydings Amendment was 
“back up’—the acts on which the Miller-Tydings Amendment was to place a 
“stamp of approval’’—contained a “non-signer” provision. As demonstrated by 
experience in California, the State acts would have been futile without the 
“non-signer’” clause. The Court now holds that the Miller-Tydings Amendment 
does not cover these “non-signer” provisions. Not only is the view of the Cour 
contrary to the words of the statute and to the legislative history. It is also in 
contlict with the interpretation given the Miller-Tydings Act by the Federal Trad: 
Commission, by the Department of Justice,” and by practically all persons ad 


? The intricate verbal arguments used to support the Court’s decision do not affect t 
clarity of the statute and its legislative history. (1) It is said that the proviso to th 
Miller-Tydings Amendment makes it inapplicable to ‘‘non-signer’ clauses in State act 
But the proviso only made explicit that the Amendment applied only to vertical agreeme 
and did not make legal horizontal agreements, for example, those between retailers 
between manufacturers. See statements of Senator Tydings, 81 Cong. Ree. T7487, 7491 
The wording of the proviso, in fact, follows closely a statement of what the Senate Con 
mittee thought was implicit in the State acts. See S. Rep. No. 2053, 74th Cong., : : 

2 (2) The faet that the 1981 California statute used wording similar to the 
Tydings Amendment and was later amended to refer to nonsigners is beside the mark 
words of the 1935 amendment to the California statute make clear that it was not, like 1 
Miller-Tydings Amendment. designed to remove the bar to an antitrust act It Was enacts 
to give an affirmative right to recover from nonsigners, something the Miller-Tydine- 
Amendment does not purport to do. In such a statute specific language referring to n 
Signers would of course have to be used. (3) It is said that H. R. Rep. No. 382, 751 
Cong., Ist Sess., refers to a bill containing the phrase ‘other conditions.” The word 
“other conditions” when used in conjunction with a phrase referring to minimum pric 
could searcely mean anything except “conditions other than minimum prices.” We 
here concerned with minimum prices. (4) ‘Permissive’ was used in the Senate Repor 
not to refer to retailers but to manufacturers. ‘“‘[The State acts] merely authorize 
manufacturer or producer to enter-into contracts for the maintenance of his price, but the 
do not compel him to do so. In other words, they are merely permissive.’ S. Rep. Ne 
2058, 74th Cong... 2d Sess, 2 

* See letter addressed to the President by the Chairman of the Federal Trade Commissior 
S. Doc. No. 58, Tath Cong Ist Sess., pp. 2-3. See also F. T. C., Report on Resale Pr 
Maintenance (Dee. 13, 1945) LXIT 

*The Department of Justice appears to have instituted no prosecutions because 
enforcement of “fair trade” acts against nonsigners, The Assistant Attorney General wl 
plaved an important part in enforcement of the antitrust laws called for repeal of tl 
Miller-Tydings Amendment because it made legal the nonsigner provisions of the Stat 
“fair trade” acts Statement of Mr. Thurman Arnold, T. N. FE. C. Hearings p. 18162 
18165, 
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versely affected by the “fair trade” laws.” The “fair trade” laws may well be 
unsound as a matter of economics. Perhaps Congress should not pass an im- 
portant measure dealing with an extraneous subject as a rider to a revenue bill, 
with the coercive influence it exerts in avoiding a veto; perhaps it should restrict 
legislation to a single relevant subject, as required by the constitutions of three- 
fourths of the States, These are matters beyond the Court’s concern. Where 
both the words of a statute and its legislative history clearly indicate the purpose 
of Congress, it should be respected. We should not substitute our own notion of 
what Congress should have done. 


HOUSE REPORT NO, 582, 75TH CONG., IST SESS. 
The Committee on the Judiciary, to whom was referred the bill (H. R. 1611) 
to amend the act entitled “An act to protect trade and commerce against un- 
awful restraints and monopolies”, approved July 2, 1890, after consideration, 
report the same favorably to the House with an amendment with the recom- 
mendation that as amended the bill do pass, 
The committee amendment is as follows: Strike out all after the enacting 
lause and insert in lieu thereof the following: 

That section 1 of the Act entitled “An Act to protect trade and com- 
merce against unlawful restraints and monopolies’, approved July 2, 1800 
(U.S, Code, title 15, sec. 1). be amended to read as follows: 

“Specrion, 1. Every contract, combination in the form of trust or other- 
Wise, or conspiracy in restraint of trade or commerce among the several 
States, or with foreign nations, is hereby declared to be illegal. Every 
person who shall make any such contract or engage in any such combina- 
tion or conspiracy, shall be deemed cuilty of a misdemeanor, and, on con- 
viction thereof, shall be punished by fine not exceeding $5,000, or by im- 
prisonment not exceeding one year, or by both said punishments, in the 
diseretion of the court. Nothing herein contained shall render illegal, 
contracts or agreements prescribing minimum prices or other conditions 
for the resale of a commodity which bears, or the label or container of 
which bears, the trade mark, brand, or name of the producer or distributor 
of such commodity and which is in free and open competition with com- 
modities of the same general class produced or distributed by others, 
When such contracts or agreements are lawful as applied to intrastate 
transactions, under any statute, law, or public policy now or hereafter in 
effect in any State, Territory, or the District of Columbia in which such 
resale is made, or to which the commodity is to he transported for such 
resale, and the making of such contracts or agreements shall not be an 
unfair method of competition under section 5, as amended and supple- 
mented, of the Act entitled ‘An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes’, approved September 
26, 1914 (U.S. Code, title 15, see. 45). 


GENERAL STATEMENT 


The sole objective of this proposed legislation is to permit the publie policy 
of States having “fair trade acts” to operate with respect to interstate con- 
tracts for the resale of goods within those States. The fair-trade acts referred 
to legalize the maintenance, by contract, of resale prices of branded or trade- 
inarked goods which are in free competition with other goods of the same general 
ClaSS, 

To accomplish this end, the reported bill amends section 1 of the Sherman 
Antitrust Act which declares every contract in restraint of trade illegal. The 
imendment adds a sentence to the section, in the nature of a limitation. to the 
effect, in substance, that nothing therein contained shall render illegal contracts 
prescribing minimum prices or other conditions for resale of branded or trade- 
marked goods when such contracts are lawful as to intrastate transactions under 
he State law of the State in which the resale is to be made: and that the 


The ‘ontention that the “non-siener’ provisions are not within the Miller-Trdings 
\mendment apnears to have been made in only two renorted eases since the Am: 
iS passed in 1937 Calamia v. Goldsmith Bros... Ine., 2999 N.Y. 626. T45- Pe psaodent Co. x. 


Krauss Co... 56 F Supp. @22 In both, the argument was rejected 
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making of such contracts shall not be an unfair method of competition unc 
section 5 of the Federal Trade Commission Act. 

In view of the decision of the Supreme Court in Dr. Miles Medical Co. v. Pay 
€&€ Sons Co. (220 U. S. 373). and other cases, it is doubtful, at least, that su 
contracts are now valid in interstate commerce. 


STATE FAIR TRADE ACTS 


State fair trade acts typically provide, first, that contracts may lawfully 
made which provide for maintenance by contract of resale prices of branded | 
trade-marked competitive goods. Second, that third parties with notice s 
bound by the terms of such a contract regardless of whether they ure part 
to it. 

The pertinent provisions of the Illinois act, recently held constitutional! 
the Supreme Court in the case of Old Dearborn Distributing Co. vo Seagranm-l) 
tillers Corporation (decided Dec. 7, 1936) read as follows: 

Section 1. No contract relating to the sale or resale of a commodity wh 
bears, or the label or content of which bears, the trade mark, brand, 
name of the producer or owner of such commodity and which is in fair ar 
open competition with commodities of the same general Class produced | 
others shall be deemed in violation of any law of the State of [linois |) 
reason of any of the following provisions which may be contained in su 
contract : 

(1) That the buyer will not resell such commodity except at the pric: 
stipulated by the vendor. 

(2) That the producer or vendee of a commodity require upon the sale of 
such commodity to another that such purchase agree that he will not, 
turn, resell except at the price stipulated by such produeer or vendee. 

Such provisions in any contract shall be deemed to contain or imply cor 
ditions that such commodity may be resold without reference to such agres 
ment in the following cases: 

(1) In closing out the owner's stock for the purpose of discontinuing 
delivery of any such commodity: Provided, however, That such stock 
first offered to the manufacturer of such stock at the original invoice price, at 
least ten (10) days before such stock shall be offered for sale to the publi 

(2) When the goods are damaged or deteriorated in quality, and notice 
is given to the public thereof. 

(3) By any officer acting under the orders of any court. 

Sec. 2. Wilfully and knowingly advertising, offering for sale, or selling 
any commodity at less than the price stipulated in any contract entered 
into pursuant to the provisions of section 1 of this Act, whether the perso: 
so advertising, offering for sale, or selling is or is not a party to such co! 
tract, is unfair competition and is actionable at the suit of any pers 
damaged thereby. 

The following States, the committee is advised, hive adopted fair trade act- 
California, Washington, Oregon, Montana, Wyoming, Arizona, New Mexic 
Utah, North Dakota, South Dakota, Kansas, Louisiana, Arkansas, Iowa, Wi 
consin, Illinois, Kentucky, Tennessee, Indiana, Ohio, Georgia, Virginia, West Vir 
ginia, Pennsylvania, Maryland, New York, New Jersey, and Rhode Island. 

The committee is advised that in addition one house of each of the followine 
States have passed a fair trade bill: South Carolina, North Carolina, Idah 
Colorado, and Oklahoma. 

The committee is further advised that bills are pending in the Legislatures «! 
Nevada, Michigan, Minnesota, Texas, Mississippi, Delaware, Missouri, Connec! 
eut, Massachnsetts, New Hampshire. and Maine; and that only one State, Ver 
mont, has definitely rejected legislation of this character. 


ECONOMIC ASPECTS 


The anticipated economic effects of the legislatien here proposed were pr 
sented both by proponents and opponents of the bill in the hearings held by thy 
subcommittee of the Committee on the Judiciary in charge of the bill. Om thy 
one hand it is urged that predatory price cutting is a weapon of monopolist 
large distributors to crush small businessmen. On the other hand, it is co! 
tended that price-maintenance legislation tends unduly to enhance the price © 
goods to the consumer. To this argument it is answered that the free play « 
competition between products of different manufacturers of the same gener 
class will prevent such a result. 
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Hlowever, in the opinion of the committee, those arguments are more properly 
addressed to the State legislatures considering the enactment of fair trade acts. 
It is the legislature’s responsibility to fix the public policy of the State. This 
jegislation merely seeks to help effectuate a public policy so fixed in a State. It 
has no application to any State which does not see fit to enact a fair trade act. 

In this connection the committee invites attention to the following paragraph 
of the opinion of the Supreme Court, heretofore referred to, upholding the con- 
stitutionality of the Illinois act, the Court speaking through Mr. Justice Suther- 
land: 

There is a great body of fact and opinion tending to show that price 
cutting by retail dealers is not only injurious to the goodwill and business 
of the producer and distributor of identified goods, but injurious to the gen- 
eral public as well. The evidence to that effect is voluminous; but it would 
serve no useful purpose to review the evidence or to enlarge further upon 
the subject. True, there is evidence, opinion, and argument to the con- 
trary; but it does not concern us to determine where the weight lies. We 
need say no more than that the question may be regarded as fairly open to 
differences of opinion. The legislation here in question proceeds upon the 
former and not the latter view; and the legislative determination in that 
respect, in the circumstances here disclosed, is conclusive so far as this 
court is concerned. Where the question of what the facts establish is a 
fairly debatable one we accept and carry into elfect the opinion of the legis 
lature. Radice v. New York (264 U. 8. 292, 294): Zahn v. Board of Public 
Works (274 U.S. 825, 828, and cases cited). 


EFFECTUATION OF STATE PUBLIC POLICY 


Your committee respectfully submit that sound public policy on the part of 
the Federal Government lies in the direction of lending assistunce to the States 
to effectuate their own public policy with regard to their internal affairs. It is 
submitted that this is especially true where such assistance, as in this instance, 
consists of removing a handicap resulting from the surrender of the power over 
juterstate commerce by the States to the Federal Government 

* * * = o 


SENATE REPORT NO, 2055, 74TH CONG., 2D SESS 


The Committee on the Judiciary, having had under consideration the bill 
(S. 3822) to amend the act entitled “An act to protect trade and commerce 
ugainst unlawful restraints and monopolies,’ approved July 2, 1890, report 
the same back with the recommendation that the bill do pass. 

In 1933 a law was enacted by the State of California anthorizing a manu 
facturer or producer of a commodity which bears his trade mark, brand, or 
name, and which is sold in free and open competition with commodities of the 
sume general class produced by others, to make a Contract that the purchaser 
will not resell such commodity except at the price stipulated by the manufacturer 
or producer. 

The purpose of the California act, as expressed in its title, was to protect 
trade-mark owners, distributors, and the general public against injurious and 
uneconomic practices in the distribution of articles of standard quality under 
“ trade mark, brand, or name, and the particular practice against which it was 
directed was the so-called “loss-leader selling.” 

Since the passage of the California act similar iegislition has been enacted 
in 12 other States, namely, New York, Illinois, Pennsylvania, New Jersey, Oregon, 
Washington, Wisconsin, lowa, Maryland, Ohio, Virginia, and Rhode Island (the 
last three since the introduction of the proposed bill). 

In still other States contracts stipulating minimum resale prices are valid 

ommon law. 

In the States where such contracts are lawful it has been found that loss 

der selling of identified merchandise sold under competitive conditions oper- 
fes as a fraud on the consumer destroys the producer’s goodwill in his trade 

rk, and is used by the large merchant to eliminate his small independent 
petitor. 

In recommending the passage of S. 3822 the committee, while fully recognizing 

evils of loss-leader selling, is not required to determine the effectiveness 
the device adopted by the States to eliminate the same. 
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It is sufficient that this type of selling unquestionably has had a disastroy 
effect upon the small independent retailer, thereby tending to create mono) 
and that a large number of States have found that its evil effects can be mi 
gated, if not eliminated, by legalizing contracts stipulating minimum resai 
prices. 

The Congress is not called upon to pass upon the effectiveness of the remed 
but it should not put obstacles in the way of efforts of the individual States 
to make the remedy effective. 

Though there is no specitic adjudication on the subject, it is believed that 
contracts stipulating minimum resale prices, even when they are made or ar 
to be performed in a State where such contracts are lawful, may violate tly 
Sherman Act whenever the goods sold under the contract move in interstat: 
colnumerce, 

Consequently, many manufacturers not domiciled in the state of the vend 
ure unwilling to run the risk of violating the Federal law, and the effectiveness 
of the State fair-trade laws is thereby seriously impaired. 

S. 3822 removes the doubt as to the applicability of the Sherman <Aet by) 
expressly legalizing such contracts where legal under the laws of the St 
where made or where they are to be performed. 

Moreover, the proposed bill declares such contracts shall not be an unfa 
method of Competition under the Federal Trade Commission law. 

The language of the bill, in describing the class of commodities to which 
is applicable, follows closely the language of the State acts, and the scope ot 
the bill is therefore carefully limited to commodities “in free and open comp. 
tition with commodities of the same general! class produced by others.” 

The State acts are in no sense general price-fixing acts. They merely author 
ize a manufacturer or producer to enter into contracts for the maintenance of 
his price, but they do not compel him to do so, In other words, they are merely 
permissive, 

They do not authorize horizontal contracts, that is to say, contracts or agree 
ments between manufacturers, between producers, or between wholesalers, 
between retailers as to the sale or resale price of any commodity. 

They apply only to commodities which are in free and open competition wit! 
commodities of the same general class produced by others, and they therefor 
do not in any sense restrain trade or competition. In fact, they legalize a devices 
which is intended to increase competition and prevent monopoly. 

But most important, from the standpoint of the Congress, the proposed bi 
merely permits the individual States to function, without Federal restraint 
within their proper sphere, and does not commit the Congress to a nationa 
policy on the subject matter of the State laws. 

In other words, the bill does no more than to remove Federal obstacles to 
the enforcement of contracts which the States themselves have declared lawful 
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IN THE Disrricr Courr oF THE UNTTED STratvres OF AMERICA FOR THE DISTRIC! 
COLORADO 


November 1941 term 


United States of {merica v. Colorado Wholesale Wine and Liquor Dealers 
Association, Inc., et al. 


Criminal No. - 
UNITED STATES OF AMERICA, 
District of Colorado, ss. 


INDICTMENT 


The Grand Jurors of the United States of America, duly impaneled, swor! 
and charged in the District Court of the United States for the District ot! 
Colorado at the November 1941 term of said Court, inquiring within and for th: 
said District at said term of said Court, do upon their oaths find and present a 
follows, to wit: 
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COUNT ONE 
TI. PERIOD OF TIME COVERED BY THIS COUNT 


1. Each of the allegations hereinafter contained in this count shall be deemed 
to refer to the period of time beginning in or about the month of June 1935, the 
exact date being to the Grand Jurors unknown, and continuing thereafter up to 
and including the date of the presentation of this indictment, unless otherwise 
expressly stated. 

II. DEFINITIONS 

2. Whenever the term “spirituous liquor” shall be used in this indictment it 
shall be deemed to mean alcoholic beverages, of whatever description, containing 
240% or more of alcohol, by volume. 

3. Whenever the term “alcoholic beverages” is used in this indictment it shall 
be deemed to mean spirituous liquor, wine, and beer 

4. Whenever the term “producers” is used in this indictment it shall be deemed 
to mean persons, partnerships, and corporations engaged in manufacturing, dis- 
tilling, fermenting, brewing, rectifying, processing, or importing any alcoholic 
beverage, or any parent, subsidiary, or affiliated corporation thereof engaged in 
the sale of the products of such person, partnership, or corporation. 

>. Whenever the term “wholesalers” is used in this indictment it shall be 
deemed to mean persons, partnerships, and corporations doing business in the 
State of Colorado engaged, in whole or in part, in the purchase of alcoholic 
beverages for resale to retailers 

6. Whenever the term “retailers” is used in this indictment it shall he deemed 
to mean persons, partnerships, and corporations doing business in the State of 
Colorado engaged, in whole or in part, in the sale and distribution of alcoholic 
beverages in bottles and by the case to the consuming public. 

7. Whenever the term “wholesale prices” is used in this indictment it shall 
be deemed to mean prices charged for alcoholic beverages sold by wholesalers 


to retailers, 
S. Whenever the term “retail prices” is used in this indictment it shall be 
deemed to mean prices charged for alcoholic beverages sold by retailers to the 


consuming public. 

9. Whenever the term “wholesale discount” is used in this indictment it shall 
he deemed to mean a discount for quantity purchases and tie like allowed from 
or upon the wholesale price. 


Ill. THE DEFENDANTS 


10. Colorado Wholesale Wine and Liquor Dealers Association, Ine.. (herein- 
after sometimes desiguated as the Wholesale Association) is hereby indicted 
and made a defendant herein. Said Association is a corporation organized and 
existing under the laws of the State of Colorado, with its principal place of 
business in Denver, Colorado. The membership of said Association is composed 
of wholesalers doing business as such within the State of Colorado, 

11. The Colorado Package Liquor Association, Inc., (hereinatter sometimes 
referred to as the Package Association) is hereby indicted and made a defend 
ant herein. Said Association is a corporation organized and existing under the 
laws of the State of Colorado, with its principal place of business in Denver, 
Colorado. The membership of said Association is composed of retailers doing 
business as such within the State of Colorado. Said defendant Package Associa- 
tion and defendant Wholesale Association are sometimes hereinafter referred to 
as “defendant associations.” 

12. The following named corporations are hereby indicted and made defend- 
ants herein. Each is a corporation doing business as a producer, organized 
and existing under the laws of the State, and having its principal! offices at the 
city. indicated below. These defendants will sometimes hereinafter be referred 
toas “defendant producers.” 
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State of Incorporation 


Principal Offic: 





Hiram Walker Incorporated ____-.- 
Seagram- Distillers Corporation. __- 
Waterfill & Frazier Distillery Co eee. 
Schenley Distillers Corporation. -— ~~ __- 
eg ober ns & Worts, Limited. 

Jas. Barclay & Co. Limited _-_- 

Ben-Burk, Inc 

Brown Forman Distillers C orpor: ation 
Calvert-Distillers Corporation 

Frankfort Distilleries, Incorporated ___- 
Glenmore Distilleries Company : 
National Distillers Products Corporation ____ 
The Fleischmann Distilling Corporation 
William Jameson & Co., Inc 

DD. J. Bielzoff Products Company 
Garrett & Company, Incorporated 
The Ameriean Distilling Company 
Somerset Importers, Lt« 

East-Side Winery 


Delaware _- 
Delaware _- 


.| Missouri 
| Delaware 


Delaware 
Delaware 


_ | Massachusetts. - 
| Delaware 
| Maryland 


West Virginia 





Detroit, Michigan 
New York, New )\ 
Kansas City, Mis 
New York, New \ 
Detroit, Michigan 
Detroit, Michigan 
Boston, Massachtis: 
Louisville, Kentuch 


| New York, New ¥ 


Louisville, Kentuch 





..| Kentucky-.. 

Virginia 

| New York 
Delaware 
Illinois 
New York 
Maryland 
I el iware 
California 


Louisville, Kentuc} 
New York, New ) 


"| New York, New 


4 


New York, New ‘ 


Chicago, Iinois 
Brooklyn, 
New York, New 
New York, New 
Lodi, California 


New Y 


Y 


) 


13. The following named corporations are hereby indicted and made defend 


ants herein. 


Each is a corporation doing business as a wholesaler, organize! 


and existing under the laws of the State, and having its principal offices at tly 


city, tndicated below. 


Certain of these corporations, 


members of defendant Wholesale Association : 


Name of Corporation ; 
f ry ' poration 


Reuler-Lewin, Ine_. Colorado_. 


Davis Bros. Ine Colorado 
Liquors, Ine Colorado 
A. Carbone and Company, Ine Colorado 
IcKesson & Robbins, 


rated 
Colorado Beverage Company Colorado 


Ineorpo- | Maryland 


The C. D. Smith Drug Co Colorado 


Colorado Aleohol Company Colorado 


State of Incor- | 


Principal Offices 


Denver, Colorado 
Denver, Colorado 
Denver, Colorado 
Denver, Colorado 
New York, New York 


Denver, Colorado 


Grand Junction, Colo- 


rado 
Denver, Colorado 


Member, 


as indicated below, 


Affiliation 


Wholesale A 
tion. 
Member, 


tion 
Member, Wholesale 


tion. 

Member, Wholesale / 
tion. 

Member, Wholesale 
tion 

Member, Wholesale 
tion 

Member, Wholesale 
tion. 


Wholesale Ass 


ure 


14. The following named individuals are hereby indicted and made defendants 


herein. 


indicated below, with 


eated below. Said 


individual defendants, 
indictment and within three years next preceding 
have been actively engaged in the management, 


Each of the said individuals is or has been associated, 
one of the defendant associations or with 
defendant corporations other than the defendant associations, or both, 
during the period covered by 
the date of its presentatio! 
or operation of the 


direction, 


in the capacit 

one of the 
as indi 
this 


affairs, policies, and activities of the respective defendant organizations wit 


which they are or have been associated, 


as indicated below, 


particularly thos: 


affairs, policies, and activities of the said defendant organizations described 


this indictment: 
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Name of Individual | 


Burg, Morris L....-.--- 


Carbone, John A... ...- 


Carroll, Edward J 


Davis, John C 


Reuler, George C. 


Rothberg, Abraham _. 


stenzel, Raymond O 

Wheat, George M 

Zerotmick, Joseph - 
‘fend 


nized 
it 


impbell, E. J.. 


Distasi, Angelo. . 

Franzen, Arthur L 
Harlow, Cecil B_. 
Langran, Loyce M 


Lowenstein, David H. 


Nier, Harry K_- 


Sullivan, Leo 
Webster, Herbert D 


Whitacre, Earl N 


Cursey, Julian W 


eateale, R. E 
schel, Victor A 


McLaughlin, D. F 


Modlish, R. F 


Nauheim, Milton J 


Sabin, Joseph W 


Sobel, Max 


Bert, Philip R_- 


ikke, Gerald E 
oxer, Samuel G 


ichan, William K 


‘ohn, Harry O.._- 
irgan, Bert C 
ber, Isadore E 


Lewkowitz, Earl B 


Residence 


Denver, Colo 


Denver, Colo 


Denver, Colo 


Denver, Colo 


Denver, Colo... 


Denver, Colo-. 


Denver, Colo 


Denver, Colo 


l yenver, Colo 


Denver, Colo 


Denver, Colo 


Denver, Colo. 
Denver, Colo 
Dallas, Texas 


Denver, Colo 


Denver, Colo 


Denver ’ Colo 


Denver, Colo 


Denver, Colo. 


San Francisco, 
California. 
Louisville, Ken- 

tucky. 
New York, New 
York 
San Francisco, 
California. 
San Francisco, 
California 
New York, New 
York. 
Chicago, Ilinois 
San Francisco, 
California. 


Denver, Colo 


Denver, Colo 
Denver, Colo 


Lakewood, Col- 
orado. 


Denver, Colo. 
Denver, Colo 
Denver, Colo. 


Denver, Colo- 
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Business Affiliation 


President, Liquors, Ine 


President, A. Carbone and 


Company, Ine. 
Employee, Davis Bros, Inc-. -. 
President and General Man- 
ager, Davis Bros. Inc 


President, Reuler-Lewin, Inc 


Zerobnick, 


Employee, Sarah 
i Midwest 


doing business as 

Liquor Company 
Manager Liquor Sales, McKes- 

son & Robbins, Incorporated 


Zerobnick, 
Midwest 


Employee, Sarah 
doing business as 
Liquor Company 

District Sales Manager, W ater- 
fill & Frazier Distillery Com- 
pany 

District Sales Manager, Calvert 
Distillers Corporation 

District Sales Manager, 
gram-Distillers Corporation 

Division Sales Manager, Schen- 
ley Distillers Corporation 

District Sales Manager, Glen- 
more Di tilleries Company 

Division Sales Manager, Gar- 
rett & Company, Incorporat- 
ed 

District Sales Manager, Hiram 
Walker Incorporated 

District Sales Manager, Brown 
Forman Distillers 
tion 

District Sales Manager, Na 
tional Distillers Products Cor 
poration 

District Sales Manager, Frank- 
fort Distilleries, Incorporated 

Regional Sales Manager, Na- 
tional Distillers Products Cor 
poration 

Sales Manager, Glenmore 
tilleries Company 

General Sales Manager, 8 
gram-Distillers Corporatio 

Western Regional Sales Mana- 
ger, Schenley Distillers C« 
poration 

Regional Coordinator, Sch« 
Distillers Corporation 

Executive Vice - President, 
Schenley Distillers Cory 
ration 

Regional Sales 
Fleischmann 
poration 

Western Division \lan- 
ager, Seagram-Distillers Cor- 
poration 

District Sales 
American 
pany 


Sea- 


Cor poru- 


Dis 


nley 


Man 


Disti 


ger, 


ing 


Sales 


The 
Com- 


Manager, 
Distilling 
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Organization Affiliation 


Director, Wholesale Asso- 
ciation 

Director and  Ex-Presi- 
dent, Wholesale Associa- 
tion 

Ex-Director, Wholesale As- 
sociation 

Ex-Director and Ex-Presi- 
dent, Wholesale Associa- 
tion 

Director and ‘Treasurer, 
Wholesale Association 

Director, Wholesale As- 


Socistion 


Director and Ex-Secretary, 
Wholesale Association 
Ex-Executive Secretary, 

Package Association 
Representative to W hole- 
sale Association 


Director, Package Associa- 
tion. 

Director, Package Associa- 
tion 

Manager and Ex-Execu- 
tive Vice-President, 
Wholesale Association. 

Ex-Secretary, Package As- 
sociation 

Vice-President, 
Association. 

Preside nt, Package 
ciation 

Treasurer, 
ciation. 


Package 
Asso- 


Package Asso- 
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Name of Individual Residence Business Affiliation Organization Affiliatio 


Lutz, John Pueblo, Colo Ex-Director, Packagt 
sociation. 
Pringle, Abraham J Denver, Colo | Director, Package Asso 
tion. 
Rudolph, Jack J Denver, Colo Director, Package Ass 
tion. 
Sackowitz, Jacob Denver, Colo Ex-Director, Packag 
sociation 
Singer, Harry A-_-.- Denver, Colo Ex-Director, Packag 
sociation. 
Singer, Samuel D Denver, Colo Director, Package Ass 
tion 
Speegle, J. E : Denver, Colo Ex-Direetor, Package 
sociation 
Stein, William E Denver, Colo Ex-Treasurer, Pact 
Association 
Weinstock, Isadore J Denver, Colo Director, Package A 
tion 
Wernet, Edmund Denver, Colo Ex-Vice-President Pach 
Association 
Wolfson, Benjamin H Denver, Colo Secretary, Package A 
ciatior 
Lewin, Morton J__. Denver, Colo Secretary, Reuler-Lewin, Ine 
Kendrick, R. G Santa Barbara, | Former Regional Sales Man- 
California ager, Hiram Walker Incorpo 
rated, San Francisco 
Works, Lyle A Denver, Colo Vice-President, MekKesson & | Ex-Secretary and Dire 
Robbins, Incorporated Wholesale Associatic 
Tarble, N. E_. Detroit, Michi- | General Sales Manager and 
gan President, Jas. Barclay & Co, 
Limited 
Grosse Pte.) General Sales Manager and 
Park, Michi- President, Hiram Walker 
gan Incorporated 
Gross, Boone irosse Pte General Sales Manager and 
Park, Michi- President, Gooderham & 
gan Worts, Limited 
Hirsch, Otto E Kansas City, | President, Waterfill & Frazier 
Missouri Distillery Company 
Kirk, Charles E Denver, Cok 


Ls. The defendant corporations named in paragraph 13 together with defend 
ants Abraham Rothberg and Joseph Zerobnick are sometimes hereinafter referred 
to as “defendant wholesalers.” The defendants designated in paragraph 14 as 
being, or as having been, officers and directors of defendant Package Association 
ure sometimes hereinafter referred to as “defendant retailers.” 

16. During all times hereinafter mentioned some of the corporate defendants 
named herein have wholly owned or controlled subsidiaries through which 
portion of their business is transacted, and wherever in this indictment refere 
is made to any act or transaction on the part of any one of the said corporat: 
defendants, it shall be deemed to include such act or transaction when performed 
by any of said subsidiaries. 

17. Whenever it is hereinafter alleged in this indictment that any defendant 
association did any act or thing, such allegation shall be deemed to mean that 
each of the individuals and corporations named herein as defendants and 
described as officers, members, agents, or employees of the said defendant ass 
ciation authorized, ordered, or did such act or thing; and whenever it is herein 
after alleged that any defendant corporaton (other than defendant associations 
did any act or thing, such allegation shall be deemed to mean that each of th: 
said individuals named herein as defendants and described as officers, agent 
or employees of the said defendant corporation authorized, ordered, or did su 
act or thing, 


IV. NATURE OF TRADE AND COMMERCE INVOLVED 


18. Alcoholic beverages are marketed in the State of Colorado by means 
a continuous flow of shipments from producers: located outside the State o 
Colorado, through wholesalers and retailers, to the consuming public. Under thi 
laws of the State of Colorado, alcoholic beverages shipped and sold in bottles by 
producers thereof may be sold to retailers in the State of Colorado only by whol 
salers licensed as such under the laws of Colorado. Thus, wholesalers and r 
tailers are the conduit through which alcoholic beverages shipped from states of 
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“the United States other than the State of Colorado are sold and distributed to 
the consuming public within the State of Colorado. 

19. Until in or about 1940 small quantities of spirituous liquor produced in 
states of the United States other than the State of Colorado were shipped into 
the State of Colorado in bulk, bottled in said State, and sold to the consuming 
public through the medium of wholesalers and retailers. At all times substantial 
quantities of wines produced in states of the United States other than the State 
of Colorado are shipped into the State of Colorado in bulk, bottled in said State, 
and sold and distributed to the consuming public through the medium of whole- 
salers and retailers. 

20. More than 98% of all spirituous liquor consumed within the State of 
Colorado is produced outside the State of Colorado and shipped therefrom into 
the State of Colorado for sale and distribution to the consuming public through 
the medium of wholesalers and retailers. The total quantity of the spirituous 
liquors thus shipped into and sold and distributed within the State of Colorado 
approximates 1,150,000 gallons annually. More than 80¢, of all wines consumed 
within the State of Colorado is produced outside the State of Colorado and 
shipped therefrom into the State of Colorado for sale and distribution to the 
consuming public through the medium of wholesalers and retailers. The total 
quantity of the wines thus shipped into and sold and distributed within the State 
of Colorado approximates SO0OU,000 gallons annually. Substantial amounts of 
the beer consumed within the State of Colorado are produced in states other 
than the State of Colorado and shipped therefrom into the State of Colorado 
for sale and distribution to the consuming public through the medium of whole- 
sulers and retailers. 

21. Aleoholic beverages are distributed to the more than 700 retailers doing 
business in the State of Colorado by approximately 28 wholesalers. More than 
75% of the spirituous liquors and wines, and substantial quantities of the beer, 
sold and distributed at wholesale in the State of Colorado are sold and distributed 
by the defendant wholesalers. All of the spirituous liquor and wines, and sub- 
stantial quantities of the beer, sold and distributed by the bottle or case to the 
consuming public in the State of Colorado are sold and distributed by retailers, 
including defendant retailers and other members of defendant Package 
Association. 

Vv. THE CONSPIRACY 


22. The Grand Jurors aforesaid, upon their oaths aforesaid, inquiring as 
aforesaid, do further find, present, and charge that all of the defendants herein, 
and other persons to the Grand Jurors unknown, well knowing all the facts 
alleged in this indictment, beginning in or about the month of June 1935, the 
exact date being to the Grand Jurors unknown, and continuously thereafter up 
to and including the date of the presentation of this indictment, knowingly have 
entered into and engaged in a combination and conspiracy to raise, fix, and 
maintain the wholesale prices of spirituous liquor and wines shipped into the 
State of Colorado from producers located outside the State of Colorado by 
raising, fixing, and stabilizing wholesale mark-ups and margins of profit on such 
liquor and wines, which combination and conspiracy has been and is now in re- 
straint of the hereinbefore described trade and commerce in spirituous liquor 
and wines among the several States and in violation of Section 1 of the Act 
of Congress of July 2, 1890, entitled “An Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monopolies” (U.S. C. A. Title 15, Section 1), 
commonly known as the Sherman Act, and which combination and conspiracy 
is now described in further detail, that is to say: 

25. It is and has been a part of said combination and conspiracy : 

(a) That the defendants from time to time discuss, agree upon, and adopt 
high, arbitrary, and noncompetitive wholesale prices, mark-ups, and margilis 
of protit and arbitrary and noncompetitive discounts. 

(b) That beginning in 1937 and continuing thereafter up to and inelud- 
ing the date of this indictment the defendant wholesalers and other members 
of defendant Wholesale Association and defendant retailers agree upon and 
undertake a program, in part through the defendant associations, to pet 
suade, induce, and compel producers, including defendant producers, to enter 
into producer-wholesaler fair trade contracts, affecting the various brands 
of spirituous liquor and wines shipped by said producers into the State of 
Colorado, and to establish in and by said contracts high, arbitrary, and 
artificial wholesale prices embodying the arbitrary and noncompetitive 
mark-ups, margins of profit, and discounts agreed upon as aforesaid 
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(c) That as a part of the program agreed upon and undertaken as afore 
said to persuade, induce, and compel producers to enter into such pro 
ducer-wholesaler fair trade contracts, the defendant Wholesale Associatio: 
prepare and adopt forms of such fair trade contracts acceptable to the de 
fendant wholesalers and to the other members of the defendant Wholesa\ 
Association; that defendant Wholesale Association agree with producers 
including some of the defendant producers, upon the forms of fair track 
contracts to be issued by said producers; that the defendant Wholesal 
Association prepare and circulate among its Members bulletins and notices 
announcing the adoption of producer-wholesaler fair trade contracts, an 
listing the names of all producers entering into producer-wholesaler fa 
trade contracts and of all producers not entering into such contracts. 

(d) That, in connection with revisions in the wholesale prices establishe: 
in and by the said fair trade contracts, the defendant wholesalers, acting 
through defendant Wholesale Association, from time to time advise and agres 
with producers, including defendant producers, as to such revisions so as t: 
preserve and maintain the arbitary and noncompetitive wholesale mark-up: 
margins of profit, and discounts agreed upon as aforesaid. 

(e) That the defendant wholesalers and the other members of the ds 
fendant Wholesale Association agree among themselves and with defen 
ant producers and defendant retailers to sell, and sell, spirituous liquor an: 
wines covered by the said producer-wholesaler fair trade contracts at whole 
sale prices, mark-ups, and margins of profit not lower, and at wholesal: 
discounts not higher, than those established in said contracts; that the di 
fendant wholesalers agree among themselves and with the defendant pro 
ducers that wholesalers selling spirituous liquor and wibes at prices, mark 
ups, and margins of profit lower, and at wholesale discounts higher, than 
those established in said fair trade contracts be deprived of the opportunity 
to purchase such spirituous liquor and wines from defendant producers. 

(f) That in order further to discourage and prevent sales by wholesalers 
at prices, iark-ups, and margins of profit lower, and discounts higher, thar 
the prices, mark-ups, and margins of profit agreed upon as aforesaid, de 
fendant Wholesalers, acting through defendant Wholesale Association, dis 
cuss and agree upon so-called “costs of doing business” as a wholesale 
reflecting said agreed-upon prices, mark-ups, and margins of profit; and 
that defendant wholesalers, acting through defendant Wholesale Associatio! 
thereaiter institute and prosecute legal proceedings ostensibly to obtair 
judicial determination of the costs of doing business as a wholesaler, but 
actually for the purpose of securing legal sanction for said agreed-upon 
“costs of doing business,” as aforesaid, by presenting to the Court only 
facts tending to support said agreed-upon “costs of doing business” and 
withholding from the Court, and suppressing, facts tending to establish 
costs of doing business lower than said agreed-upon “costs of doing business’ 
as aforesaid. 

(g) That the defendants, acting in part through defendant associations 
agree to and do police the high, arbitrary, and noncompetitive wholesale 
muark-ups and margins of profit, the high, arbitrary, and artificial whole 
sale prices, and the arbitrary and noncompetitve wholesale discounts agreed 
upon as aforesaid, and agree to and do require and enforce observance 
thereof: that defendant Wholesale Association employ paid executives and 
investigators to spy upon and harass wholesalers who fail or refuse to ob 
serve said wholesale prices, mark-ups, margins of profit, and discounts 
that defendant Wholesale Association threaten to institute, and in fact 
institute or cause to be instituted, legal proceedings against wholesalers 
who fail or refuse to observe said wholesale prices, mark-ups, margins 
of profit, and discounts; that to finance the aforesaid activities the de 
fendants, beginning in or about July 1936 and continuing up until the 
dute of this indictment, agree upon and provide for the collection of an 
eXtra charge added to the wholesale price, the proceeds thereof to be paid 
to defendant Wholesale Association, and that defendant Wholesale Associa 
tion in turn from time to time pay to defendant Package Association « 
portion of said proceeds. 

(h) That such fair trade agreements as aforesaid be made, agreed upon 
and carried out in a manner and for purposes not contemplated by the 
Miller-Tydings Amendment to the Sherman Act (Act of Congress, August! 
17, 1987: 50 Stat. 693) or the Colorado Fair Trade Act (Vol. 4, See. 2 
(1)-20 (5), C. 165, 1987 Colorado Statutes Annotated). 
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“4. For the purpose of effectuating the aforesaid combination and conspiracy 
the defendants have regularly and continuously entered into those agreements 
and done those things which they combined and conspired to do as hereinbefore 
alleged. 

VI. EFFECT OF THE CONSPIRACY 


25. The effect of the combination and conspiracy hereinbefore alleged is and 
lias been (a) to raise, fix, stabilize, and maintain the wholesale prices of 
spirituous liquor and wines shipped in interstate commerce into the State of 
Colorado and sold and distributed therein, at levels acceptable to and approved 
by the defendants: (b) to eliminate price competition among the defendant 
wholesalers in the sale and distribution of spirituous liquor and wines shipped 
in interstate commerce into the State of Colorado; (¢) to eliminate price competi- 
tion between defendant wholesalers and the other members of defendant Whole 
sale Association in the sale and distribution of spirituous liquor and wines 
shipped in interstate commerce into the State of Colorado; (d) to restrain and 
suppress interstate trade and commerce in spirituous liquor and wines not 
covered by producer-wholesaler fair trade contracts. 

26. It has never been and is not now the purpose, intent, or effect of said 
combination and conspiracy to promote the purpose of the Miller-Tydings Act 
(Act of Congress, August 17, 1987: 50 Stat. 693) and the Colorado Fair Trade 
Act (Vol. 4, See. 20 (1)—20 65), C. 165, 1987 Colorado Statutes Annotated), or 
to establish wholesale prices on spirituous liquor and wines for the protection 
of the goodwill in the trademarks, brands, or names of the producers or whole 
salers producing or distributing such spirituous liquor and wine 


VIL JURISDICTION AND VENUE 


27. The combination and conspiracy herein alleged has been entered into and 
carried out in part within the District of Colorado. During the period of said 
conspiracy and within three vears next preceding the presentation of this indict 
ment, the defendants have performed within the District of Colorado many of 
the acts and things set forth in paragraph 23 hereof. 

28. And so the Grand Jurors aforesaid, upon their oaths aforesaid, do find and 
present that the defendants throughout the period aforesaid, at the places and 
in the manner aforesaid, unlawfully have engaged in a continuing combination 
and conspiracy in restraint of the aforesaid trade and commerce in spirituous 
iquor and wines among the several states of the United States, contrary to the 
form of the statute of the United States of America in such case made and pre 
vided, and against the peace and dignity of the United States. 


Count Two 


And the Grand Jurors aforesaid, upon their oaths aforesaid, inquiring as afore 
said, do hereby reaffirm, reallege, and incorporate as if herein set forth in full, 
each of the allegations set forth in paragraphs 2 to 21, inclusive, contained it 
fount One of this indictment. 


I. PERIOD OF TIME COVERED BY THIS COUNT 


29. Each of the allegations hereinafter contained in this count shall be deemed 
to refer to the period of time beginning in or about January 1936, the exact date 
heing to the Grand Jurors unknown, and continuing thereafter up te and includ 
ng the date of the presentation of this indictment, unless otherwise express!) 


tated, 
Il. THE CONSPIRACY 


30. The Grand Jurors aforesaid, upon their oaths aforesaid, inquiring as 
aforesaid, do further find, present, and charge that all of the defendants herein 
nd other persons to the Grand Jurors unknown, well knowing all the facts 
leged in this indictment, begining in or about January 1956, the exact date 
eing to the Grand Jurors unknown, and continuously thereafter up to and 
including the date of the presentation of this indictment, knowingly have entered 
ito and engaged in a combination and conspiracy to raise, fix, and tnaintain 
he retail prices of alcoholic beverages shipped into the State of Colorado from 
roducers located outside the State of Colorado Py raising, fixing, and stabliizing 
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retail mark-ups and margins of profit on such alcoholic beverages, which com- 
bination and conspiracy has been and is now in restraint of the hereinbefore 
described trade and commerce in alcoholic beverages among the several states 
and in violation of Section 1 of the Act of Congress of July 2, 1890, entitled “An 
Act to Protect Trade and Commerce Against Unlawful Restraints and Monopolies’ 
(U. 8. C. A. Title 15, Section 1), commonly known as the Sherman Act, and 
which combination and conspiracy is now described in further detail, that is 
to say: 
$1. It is and has been a part of said combination and conspiracy : 

(a) That the defendants from time to time discuss, agree upon, and adept 
high, arbitrary, and noncompetitive retail prices, mark-ups, and margins 
of protit. 

(b) That beginning in 1937 and continuing thereafter up to and including 
date of this indictment defendant retailers and defendant wholesalers and 
other members of defendant associations agree upon and undertake a pro 
“ram, in part through defendant associations, to persuade, induce, and com 
pel producers, including defendant producers, and wholesalers, to enter into 
fair trade contracts affecting every type and brand of alcoholic beverages 
shipped into the State of Colorado and to establish in and by said con 
tracts high, arbitrary, and artificial retail prices embodying the high, arbi 
trary, and noncompetitive retail mark-ups and margins of profit agreed upon 
as aforesaid. 

(c) That as a part of the program agreed upon and undertaken as afore 
said to persuade, induce, and compel producers and wholesalers to enter 
into such fair trade contracts, the defendant Package Association prepare 
and adopt forms of fair trade contracts acceptable to the defendant 
retailers and to the other members of the defendant Package Association ; 
that defendant Package Association agree with producers and whole 
salers, including some of the defendant producers and defendant whole 
salers, upon the forms of fair trade contracts to be used by said producers 
and wholesalers. 

(d) That the defendant Package Association prepare and circulate among 
its members bulletins and notices announcing the adoption of fair trade 
contracts and listing the names of producers and wholesalers entering into 
fair trade contracts and of all producers and wholesalers not entering 
into such contracts; that defendant retailers, through defendant Package 
Association, agree to and do patronize only those producers and whole 
salers, including defendant producers and defendant wholesalers, who ente! 
into fair trade contracts embodying said retail prices, mark-ups, and margins 
of profit, and who require and compel observance of the minimum retail 
prices established in and by said fair trade contracts: that defendant 
retailers, through defendant Package Association, agree to and do withhold 
their patronage from producers and wholesalers who fail or refuse to enter 
into such fair trade contracts embodying such retail prices, mark-ups, and 
margins of profit. 

(e) That, in connection with revisions in the retail prices established 
in and by the said fair trade contracts, the defendant retailers, acting 
through defendant Package Association, from time to time advise and agres 
with producers and wholesalers, including defendant producers and « 
fendant wholesalers, as to such revisions so as to preserve and maintain 
retail mark-ups and margins of profit agreed upon as aforesnid 

(f) That the defendants, acting in part through defendant associations, 
agree to and do police the high, arbitrary, and noncompetitive retail prices, 
mark-ups, and margins of profit agreed upon as aforesaid, and require 
and secure observance thereof; that defendant associations employ paid 
executives and investigators to spy upon and harass retailers who fail or 
refuse to observe said retail prices, mark-ups, and margins of profit; that 
defendant associations threaten to institute and in fact institute or cause 
to be instituted legal proceedings against retailers who fail or refuse to 
observe said retail prices, mark-ups, and margins of profit; that the de 
fendant retailers agree among themselves and with the defendant pro 
ducers and the defendant wholesalers and retailers selling alcoholic bever 
ages at prices, Inark-ups, and margins of profit lower than those established 
in said fair trade contracts be deprived of the opportunity to purchase 
such alcoholic beverages from defendant producers and defendant whole- 
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salers; that defendant retailers threaten to boycott and in fact boycott 
wholesalers and producers who supply their products to retailers failing 
or refusing to observe said retail prices, mark-ups, and margins of profit; 
that to finance the aforesaid activities the defendants, beginning in or 
about July 1936 and continuing up until the date of this indictinent, agree 
upon and provide for the collection of an eXtra charge added to the whole- 
sale price, the proceeds thereof to be paid to defendant Wholesale Associa- 
tion, and that defendant Wholesale Association in turn froin time to time 
pay to defendant Package Association a portion of said proceeds. 

(g) That, in disregard of the Colorado Fair Trade Act (Vol. 4, See. 20 (1) 
YO (5), C. 165, 1937 Colorado Statutes Annotated) and in order to maintais 
the retail prices, mark-ups, and margins of profit agreed upon and policed 
as aforesaid, the defendants agree to and do discourage and prevent sales 
of merchandise being or to be closed out by the owner thereof at retail 
prices lower than those established in and by said fair trade contracts 

(h) That in order to reduce price competition among retailers, defendant 
retailers, acting in part through defendant Package Association, agree and 
attempt to persuade and induce the authorized officials of the State of 
Colorado und the City and County of Denver, Colorade, to reject applica 
tions for retail liquor licenses 

(i) That such fair trade agreements as aforesaid be made. agreed upen, 
and carried out in a manner and fer purposes not contemplated by the 
Miller-Tydings Amendment to the Sherman Act (Act of Congress, August 17 
O87: OU Stat. O95) or the Colorado Fair Trade Act (Vol. 4, See. 20 61) 
PO (5), C. 165, 1987 Colorado Statutes Annotated) 

32. For the purpose of effectuating the aforesaid combination and conspiraes 
the defendants have regularly and continueusly entered into those agreements 
and done those things which they combined and conspired to do as hereinbefore 
alleged. 


Hl. EFFECT OF THE CONSPIRACY 


33. The effect of the combination and conspiracy hereinbefore alleged is and 
has been (a) to raise, fix, stabilize, and maintain the retail prices of alcoholic 
beverages shipped in interstate commerce into the State of Colorado and sold 
ond distributed therein, at levels acceptable to and approved by the defendants: 
(b) to eliminate price competition among the defendant retailers in the sale and 
distribution of alcoholic beverages shipped in interstate commerce into the State 
of Colorado; (c¢) to eliminate price competition among the members of the de 
fendant Package Association in the sale and distribution of alcoholic beverages 
Shipped in interstate commerce into the State of Colorado: (d) to restrain and 
suppress interstate trade and commerce in alcoholic beverages not covered by 
fair trade contracts 

34. It has never been and is not now the purpose, intent, or effeet of said com 
bination and conspiracy to promote the purposes of the Miller-Tydings Act (Act 
of Congress, August 17, 1937; 50 Stat. 693) and the Colorado Fair Trade Act 
(Vol. 4. See, 20 (1)-20 (5), ©. 165, 1987 Colorado Statutes Annotated), or to 
estublish retail prices on ntleoholic beveraves for the protection of the goodwill 
in the trademarks, brands, or names of the producers or wholesalers producing 


or distributing said alcoholic beverages 


IV. JURISDICTION AND VENUE 


oo. The combination and conspiracy herein alleged has been entered inte snd 
arried out in part within the District of Colorado. During the period of said 
conspiracy and within three years next preceding the presentation of this in 
dictment, the defendants have performed within the District of Colorado many 
f the acts and things set forth in paragraph 31 hereof 

36. And so the Grand Jurors aforesaid, upon their oaths aforesaid, do find 
and present that the defendants throughout the period aforesaid, at the places 
and in the manner aforesaid, unlawfully have engaged in a continuing com 
bination and conspiracy in restraint of the aforesaid trade and commerce in 

coholic beverages among the several states of the United States, contrary to 
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the form of the statute of the United States of America in such case made ar 
provided, and agains the peace and dignity of the United States. 
A true bill: 
Foreman. 
THURMAN ARNOLD, 
Assistant Attorney General 
THOMAS J. Morrissey, 
United States Attorney 
JAMES Mol. HENDERSON, 
Special Assistant to the Attorney General 
JOHN W. Porrer, 
Npecial Assistant to the Attorney General 
JaMes R. BrowNina, 
Special Attorney 
Donatp W. MARSHALL, 
Special Attorney 
STEPHEN L. R. McNtcHo-s, 
Npecial Attorney 


In rue Disrricr Court oF THE UNITED STATES FOR THE NORTHERN District 


. 


ILLINOIS, EASTERN DIVISION 
May term, 1942 
No. 338328 ¢Criminal) 


United States of America v. Associated Serum Producers, Inc.; Allicd Labora 
tories, Inc.; Blue Cross Norden Serum Co.; The Columbus Scrum Company ; 
Corn Belt Laboratories, Inc.; Corn Belt Serum Co.; The Corn States Serum 
Company; Fort Dodge Laboratorics, Inc.; Grain Belt Supply Company; Jensen 
Nalsbery Laboratories, Ine.; Liberty Laboratories, Incorporated ; The Missouri 
balley Serum Company; The National Laboratories Corporation; Norden 
Laboratories; The Southwestern Serum Co.; Carl N. Angst: Schuyler 1 
Barrett; Daniel BF. Baughman; Anthony FB. Bott; James T. Burriss; Edward A 
Cahill; Amor C. Drach; Thomas R. Furry; Guy G. Graham; Charles 
Greene; Frank V. Hawkins; Edward B. Hollecker; Eddell C. Jones; Ren ¢ 
Julien; Thomas W. Munee; Cari J. Norden; Fred J. Rathman; Robert 
Rives; Muron F. Wallace; Guy H. Williams; Bobert M. Young, DEFENDANTS 


INDICTMENT 


Phe Grand Jurors of the United States of America, duly impaneled, swor: 
and charged in the District Court of the United States for the Northern Distric! 
of Ulinois, Eastern Division, at the May 1942 Term of said Court, and inquiring 
within and for said District and Division at the May 1942 Term of said Court 
do upon their oaths find and present as follows : 


PERIOD OF TIME COVERED BY THIS INDICTMENT 


1. Allegations herein refer to the period of time between March 1933, approxi 
nately, and the date of the return of this indictment, unless otherwise expressl) 
stated. 

2. Acts alleged herein were performed within the three years next preceding 
the return of this indictment, unless otherwise expressly stated. 


DEFINITIONS 
3. Whenever the term “animal medicines” is used in this indictment, it shal! 
be deemed to mean all types of biological and pharmaceutical products used in 
the prevention or treatment of disease in hogs, cattle, poultry, horses, sheep, or 
other domestic animals. 
4. Whenever the term “supplies” or “animal supplies” is used in this indict 
ment, it shall be deemed to mean all types of instruments, equipment, and sup 
plies used in the treatment of animals for disease, their immunization against 
disease, and their identification. 
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5. Whenever the term “product” is used in this indictment, it shall be deemed 
to mean an item of animal medicines or supplies. 

6. Whenever the term “producer” is used in this indictment, it shall be deemed 
to mean a person, firm, or corporation engaged in the business of manufacturing 
or producing one or more animal medicines or supplies. 

7. Whenever the term “wholesaler” is used in this indictment, it shall be 
deemed to mean a person, firm, corporation, association, or agency engaged in 
the wholesale animal medicine and supply business, purchasing animal medicines 
and supplies from producers and reselling such medicines principally to dealers, 

Ss. Whenever the term “volume contract purchaser” is used in this indictment, 
it shall be deemed to mean a wholesaler who purchases at least fifteen million 
cubic centimeters of hog cholera serum annually. There are three such volume 
contract purchasers: Illinois Farm Bureau Serum Association: Iowa Farm 
Serum Company ; and Florida State Livestock Sanitary Board. 

9. Whenever the term “dealer” is used in this indictment, it shall be deemed 
to mean: (1) a veterinarian, or (2) a drug store, county farm bureau, or other 
person, firm, corporation, association, or agency engaged in the business of 
purchasing animal medicines and supplies from producers or wholesalers and 
reselling said products to consumers or veterinarians. 

10. Whenever the term “consumer” is used in this indictmegt, it shall be 
deemed to neun an owner of hogs, cattle, poultry, liorses, sheep, or other domestic 
animals. 


rik DEFENDANTS 


11. Associated Serum Producers. Inc. hereinafter sometimes referred te as 
ASP, is hereby indicted and made a defendant herein. Said Associated Serum 
Producers, Ine., is a corporation organized and existing under the laws of 
the State of Delaware, with its principal office at Wilmington, Delaware. The 
membership of the Associated Serum Producers, Ine., is composed solely of 
producers. Between April 28, 1983, and June 12, 1933, approximately, Asso- 
ciated Serum Producers was an unincorporated association. On or about June 
12, 1983, the association was incorporated, the corporation taking the name 
of the association with the addition of the word “Ine.” and the membership 
remaining the same. 

12. The name Associated Serum Producers, Inc. or the initials A. S. P. here 
inafter appearing in this indictment shall be deemed to refer to that corpora- 
tion in connection with events tranuspiring since on or about June 12, 1983, 
and to the unincorporated association of that name in connection with events 
transpiring prior to on or about June 12, 1933 

13. The following named corporations, hereinafter referred to as “defendant 
producers,” are hereby indicted and made defendants herein Each is a 
corporation organized and existing under the laws of the state of incorporation 
and having its principal place of business as indicated below Each is a 
producers and is a member of Associated Serum Producers, In 


Namie of corporation 


Allied Laboratories, Inc 

Blue Cross Nord serum Co 

The Columbus Serum Company 

Corn Belt Laboratories, Inc 

Corn Belt Serum Co 

Che Corn States Serum Company 

Fort Dodge Laboratories, Inc 

(Girain Belt Supply Company 

Jensen-Salsbery Laboratories, Inc 

Liberty Laboratories, Incorporated 

Che Missouri Valley Serum Company 

Che National Laboratories Corpor itior 

Norden Laboratories ebras Lincol 
he Southwestern Serum Co ims Wichita, 


14. The following named individuals sare hereby indicted and made de- 
fendants herein. Each of the said individuals is associated with the defendant 
Associated Serum Producers, Inc., or one of the defendant producers, or both, 
and holds the official titles or positions therewith as indicated below. or has 
been so associated and has held the official tithes or positions therewith for 
the periods which are set out below. 
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Residence Address 


Charles S. Greene, 4 resident of Whitehall, Illinois, is hereby indicted and 


pe 

made a defendant herein. Said defendant is general manager of The Gregory 
Labratory of Whitehall, Illinois, which is a member of Associated Serum Pro 
and has represented his company at meetings and conferences of 


ducers, Ine., 
Associated Serum Producers, Ine, 
16, Acts alleged in this indictment to have been done by a defendant corpora 
were authorized, ordered, or performed by the natural persous named herein 
officers or emplovees of such defendant 


ion 
defendants and described as 


corporation 
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NATURE OF THE TRADE AND COMMERCE INVOLVED 


17. Hogs, cattle, poultry, horses, sheep, and other animals handled by the live- 
stock industry are raised in nearly every state of the United States. As a part 
of the routine of raising such animals for market, large numbers thereof are 
regularly immunized against certain common devastating diseases, including but 
not limited to hog cholera, black-leg and fowl pox, by administering to them 
animal medicines which are proven immunizing agents. Such immunizing 
agents are administered to such animals when they have attained a certain age, 
when disease is prevalent in the community, or at such other times as would 
appear desirable or necessary. The immunizing agent is administered by swine 
raisers, poultrymen, stockmen, farmers, other animal owners, and veterinarians. 
Large numbers of such animals are annually treated for disease and immunized 
against disease by the administration of animal medicines and require the use 
of animal supplies 

1S. Hog cholera virus and serum, when used simultaneously, constitute an 
immunizing agent and are more widely used in the livestock industry than ans 
other animal medicine. All producers of hog cholera virus and serum are re 
quired by federal law to be licensed and are subject to continuous federal inspe 
tion to assure maintenance of proper standards. The defendant producers man 
ufacture approximately 50 per cent of all the hog cholera virus and serum 
produced in the United States. 

19. The defendant producers are located in various states of the United States 
and manufacture and sell animal medicines and supplies to wholesalers located 
throughout the United States who resell such products to veterinarians. The 
defendant producers also sel] such products to veterinarians located throughout 
the United States. A substantial part of such products is sold by defendant 
producers in interstate commerce to wholesalers and veterinarians in states other 
than the state or states in which produced. 

20. Most of the producers, other than defendant producers, sell such products 
to wholesalers and volume contract purchasers who resell such products princi 
pally to dealers who are not practicing veterinarians. Said other producers also 
sell such products to consumers 


21. Most producers, including defendant producers and other, in’ additi 


to selling their own products, act as wholesalers of items of animal medicines 
and supplies which are manufactured by other producers 
22. It is contrary to the customs of the veterinary profession for its men 


bers to sell animal medicines and supplies to consumers, Generally, veterinarians 


refrain from selling animal medicines and supplies to consumers 
THe CONSPIRACY 


25. During the period of approximately nine vears immediately preceding the 
return of this indictment, defendants and others to the Grand Jurors unknow 
have Knowingly and continuously engaged in a wrongful aud unlawful combina 
tion and conspiracy to establish, maintain. and enforce an arbitrary, artificial! 
and unreasonable policy and program of distribution restricting the channels 
of distribution through which animal medicines and supplies are sold and dis 
tributed in interstate commerce for distribution te consumers, which con 
spiracy has been in restraint of the heretofore described commerce in animal 
medicines and supplies among the several states and in violation of Section 1 
of the Act of Congress of July 2, 1890 (U.S. C., Tithe 15, Section 1), commonly 
known as the Sherman Act. 

24. The aforesaid conspiracy has consisted of a continuing agreement and 
concert of action among the defendants, the substantial terms of which have been: 

(a) That each defendant producer sell animal medicines and supplies 
only to veterinarians who are graduates of approved veterinary colleges and 
to producers, Wholesalers, and dealers who sell only to such veterinarians, 
and to purchasers for resale who likewise confine their sales. 

(b) That each defendaut producer refrain from selling animal medicines 
and supplies to consumers and to producers, wholesalers, and dealers who 
either resell such medicines and supplies to consumers or permit those to 
whom they resell such medicines and supplies to sell to consumers. 

(c) That each defendant producer refrain from advertising its products 
direct to the farmer by the use of farm papers, the rad by circulurizing 
throngh the mail, or by other means. 
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(d) That the defendant Associated Serum Producers, Inec., require its 
members to sell animal medicines and supplies only to veterinarians who 
are graduates of approved veterinary colleges and to producers, wholesalers, 
and dealers who sell only to such veterinarians, and to purchasers for resals 
who likewise confine their sales. 

(e) That the defendant Associated Serum Producers, Inc. require its 
members to refrain from selling their products to consumers and to pro 
ducers, Wholesalers, and dealers who either resell such products to consumers 
or permit those to whom they resell such products to sell to consumers, 

(f) That the defendant Associated Serum Producers, Inc. require its mem 
bers to refrain from advertising their products direct to the farmer by (he 
use of farm papers, the radio, by circularizing through the mail, or by othe: 
means. 

25. For the purpose of effectuating the aforesaid conspiracy, the defendants, 
by agreement and concerted action, have regularly and continuously done thos: 
things and performed those acts which they conspired to do as hereinbefor: 
alleged. 

rHE FFFECT OF THE CONSPIRACY 

25. For the purpose of effectuating the aforesaid conspiracy, the defendants 
the defendants, of arbitrarily and unreasonably preventing swine raisers, stock 
men, poultrymen, farmers, and other animal owners from administering imumu 
nizing agents*to their own animals; of arbitrarily and unreasonably controlling, 
restricting, limiting, and restraining the channels through which animal medi 
cines and supplies are distributed and sold; of arbitrarily and unreasonab!s 
restricting, limiting, and confining the individual liberty of trade of each of the 
defendant producers; of arbitrarily and unreasonably excluding persons, firms, 
corporations, and associations from engaging in the distribution and sale of said 
xnimal medicines and supplies; of arbitrarily and unreasonably suppressing com 
petition among the defendant manufacturers and nondefendant wholesalers and 
dealers in the distribution and sale of animal medicines and supplies to con 
sumers; and has had the effect thereby of restraining the hereinbefore described 
juterstate trade and commerce in animal medicines and supplies. 


JURISDICTION AND VENUE 


27. The couspiracy charged in this indictment has operated and has been cat 
ried out in part by the defendants in the manner and form aforesaid within the 
Northern District of Illinois during the three years next preceding the return of 
this indictment. Within the Eastern Division of said District, the defendants 
have consummated the aforesaid conspiracy during the three years next pre 
ceding the return of this indictment by overt refusals to sell animal medicine 
and supplies to drug stores, consumers, and others not licensed graduate veteri 
uarians located in said Division, which refusals to sell were made pursuant to 
and in furtherance of the conspiracy alleged in this indictment. 

28. And so the Grand Jurors aforesaid, upon their oaths aforesaid, do furthe 
present that the defendants named, at the time and place and in the manner and 
form aforesaid, unlawfully have conspired in restraint of trade and commerce il: 
wnimal medicines and supplies among the several states of the United States 
against the peace and dignity of the United States and contrary to the form o! 
the statute of the United States in such case made and provided, 

A true bill: 

CHARLES W. YEAMANS, 
Foreman, 
THURMAN ARNOLD, 
issistant Attorney General. 
J. ALBERT WOLL, 
United States Attorney. 
DANIEL B. Brrrvr, 
Npecial Assistant to the Attorney General. 
GERALD A. HERRICK, 
WALTER A. BOLINGER, 
WALKER SMITH, 
Special Attorneys 
Returned May 2s, 1942 
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IN THE Cincurr Court oF THE UNITED States FoR THE Districr or INDIANA 
May term, 1907, No. 10593. May 9, A. D. 1907 
Before the Honorable Albert B. Anderson, Judge 


The United States of America vs. The National Association of 
Retail Druggists ct al. 


DECREE 


Now at this time comes the complainant, by Joseph B. Kealing, the United 
States attorney for the District of Indiana, and William J. Shroder, special as 
sistant United States attorney, and Addison C. Harris and Charles W. Miiler, 
special counsel, and the defendants, The National Association of Retail Druggists, 
Searle and Hereth, Hamlin’s Wizard Oil Company, E. C. De Witt and Company, 
H. . Bucklen and Company, World’s Dispensary Medical Asesociation, D. Ran 
som, Son and Company, S. T. W. Sanford and Sons, Seabury and Johnson, Himrod 
Manufacturing Company, Alleock Manufacturing Company, The Omega Chemi- 
cal Company, Dr. Miles Medical Company, The Eli Lilly Company, The Milk’s 
Emulsion Company, John Wyeth and Bro., Smith, Kline and French Company, 
The Piso Company, Nelson Baker and Company, Parke Davis and Company, F. 
Stearns and Company, Pyramid Drug Company, I’. A. Stuart and Company, Edgar 
(. Powers Company, J. C. Ayer Company, C. 1. Hood Company, Sterling Remedy 
Company, The Vapo-Cresoline Company, Paris Medicine Company, Chattanooga 
Medicine Company, Wells and Richardson Company, Dr. B. J. Kendall Com- 
pany, The W. Hill Company, The Kickapoo Indian Medicine Company, Cham- 
berlain Medicine Company, Lydia BE. Pinkham Medicine Company, Dr. Shoop 
Family Medicine Company. Meade and Baker Carbolic Mouth Wash Company, 
Battle and Co, Chemists’ Corporation, California Fig Syrup Company, Charles 
Gibson, Jonas M. Kilmer, J. A. Lockie, William J. Schiefelin, Jesse F. Hiscox, 
and Everett S. Hiscox, individually and representing the estate of David Hiscox, 
deceased, Charles F. Mann, William A. Hover, George G. Green, Adolph C. Moyer, 
William E. Gilbert and John G. Gilbert, Charles H. Avery, Charles C. Bombaugh, 
Charles M. Carr and Thomas V. Wooten, Julius Garst, William D. Wheeler, Fred. 
lL. Carter and George Golding Kennedy, Lewis C. Hopp, Lucien B. Hall and 
Samuel E. Strong, Samuel B. Hartman and Frederick W. Schumacher, Joseph EF. 
Toms, W—— J. Mooney, John N. Carey, Frank E. Holliday, Frank A. Faxon, 
Thomas F. Van Natta, Simon N. Jones, M. Cary Peter, Benjamin Kk. Pritchard, 
Thomas H. Potts, E——— C. Bottume, Charles Rehfuss, Mahlon N. Kline, Clayton 
I’, Shoemaker, Joseph H. Schenck, Edward H. Hance, Anthony M. Hance, Emma 
hb. Hance and Edward Hance, Executors of the Estate of Joseph C. Hance, de- 
ceased, Thomas Voegelli, Thomas N. Kenyon, M—— T. Breslin and Arthur ID 
Parker, by their respective counsel come also, and thereupon it is ordered by 
the court that the reference of this cause to Noble C. Butler, Special Master, be 
and the same is hereby set aside, and that this cause shall be now submitted for 
final hearing and determination 

And now this cause as to the issues between the complainant and the de- 
fendants came on to be heard and was argued by counsel and thereupon, upon 
consideration thereof, it is ordered, adjudged and decreed as follows: 

(1) That said defendants, and each and all of them, and each and all of their 
respective directors, committees, agents, employes, servants, and all persons, 
acting under or through them or in their behalf, or claiming so to act, or affiliated 
or associated with them, be and they and each of them are hereby perpetually 
enjoined, restrained and prohibited from doing any act as charged in the 
bill of complaint in pursuance of or for the purpose of carrying out the com- 
bination, conspiracy and agreement in restraint of trade and commerce and from 
monopolizing said trade and commerce, as alleged in the bill of complaint. 

(2) That the National Association of Retail Druggists, M——~ T. Breslin, 
Charles H. Avery, Charles M. Carr, Thomas V. Wooten, Charles F. Mann, Simon 
N. Jones, Thomas Voegelli, J-—— A. Lockie, Lewis C. Hopp, William D. Wheeler, 
Thomas H. Potts. E—— C. Bottume, Charles Rehfuss and Benjamin E. Pritchard, 
referred to in the bill of complaint and hereinafter as the “National Association 
of Retail Druggists and its agents,” and all members, officers, directors, com- 
mittees, agents, servants and attorneys of said The National Association of 
Retail Druggists, and each and every one of them, be and hereby are perpetually 
enjoined from, by promise, threats, ridicule or discrimination, inducing, forcing 
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or compelling any manufacturer of proprietary articles and medicines, drug: 
medicines, pharmaceutical preparations, surgical supplies, plasters, or druggist: 
sundries, to enter into any contract, agreement or understanding in the furthe: 
ance of the combination and conspiracy, as alleged in the bill of complaint, rr 
varding or relating to the articles and commodities of his or its manufacture 
and from inducing, forcing or compelling any such manufacturer to adopt any 
plan for marketing the article of his or its manufacture, in furtherance of th: 
combination and conspiracy, as alleged in the bill of complaint, and, in further 
ance of the combination and conspiracy alleged in the bill of complaint fro: 
issuing, causing to be issued, or aiding in any way in the publication of list 
or other documents purportng to contain the names of persons, Corporations 
or partnerships, udhering or not adhering to their contracts, or maintaining o) 
refusing to maintain prices, and, in furtherance of the Combination and con 
spiracy alleged in the bill of complaint, from securing or aiding in securing: 
the adoption of and from aiding in enforcing the maintenance of any schedul: 
for the sale of the aforesaid articles and commodities by the retail dealers of 
any market to the consumers of said market, and all such lists, document 
schedules, contracts, agreements and understandings are hereby declared unlay 
ful, and it is ordered that the last-named defendants, and all members, office: 
employees, Committees, agents, servants and attorneys of said The Nation 
Association of Retail Druggists, and each and every one of them, do forthwit! 
release each and every manufacturer of proprietary articles and medicines 
pharmaceutical preparations, surgical supplies, plasters, and drugyists’ sundries 
from every such contract, agreement or undertstanding in furtherance of the 
combination and conspiracy as alleged in the bill of complaint regarding or 
relating to articles and commodities of his or its manufacture, and do forthwith 
release every such manufacturer from every such contract, agreement or under 
standing as to the adoption of any plan for marketing the articles of his or 
its manufacture. and that said last named defendants, and all members, officers 
employes, Committees, agents, servants and attorneys of said The National As 
sociation of Retail Druggists shall not on their part perform any such co! 
tracts, agreements or understandings regarding or relating to said articles and 
cominodities. 

It is further ordered that the said last named defendants, and all members, 
officers, employes, committees, agents, servants and attorneys of said The N 
tional Association of Retail Druggists, and each and every one of them, do fort! 
with recall any and all such lists, documents and publications, and do forthwit} 
annul, cancel and set aside any such schedule of prices in whose adoption, mail 
tenance or enforcement said defendants or any of them in any way participated 
pursuant to or in furtherance of the conspiracy as alleged in the bill of complaint 

(3) That the defendants, Lucien B. Hall, William J. Schieflin, Joseph E 
Toms, Fred L. Carter, Arthur D. Parker, William J. Meoney, Charles Gibso: 
Thomas F. Van Natta, John N. Carey, Frank E. Holliday, Samuel E. Stron: 
Mahlon N. Kline, Clayton F. Shoemaker, M. Carey Peter, William A. Hover a: 
Prank A. Faxon, referred to, in the bill of complaint and hereinafter as th 
“National Wholesale Druggists’ Association and its members,” their officers, con 
mittees, members, servants, agents and attorneys, and any other person « 
persons acting or Claiming to act for said defendants, and each and every on 
of them, be and hereby are perpetually enjoined from, by promises, threats 
ridicule or discrimination, inducing, forcing or compelling any manufacturer of 
proprietary preparations, surgical supplies, plasters or druggists’ sundries, 1 
enter into any contract, agreement or understanding regarding or relating to the 
articles and commodities of his or its manufacture in furtherance of the co! 
bination and conspiracy as alleged in the bill of complaint whereby the sal: 
prices to or by any wholesale dealer are in any way restricted, or whereby any 
resolution of defendants or any one of them in restraint of trade is in any wa) 
incorporated into the contracts of said manufacturer, or whereby any restraint 
in the commerce of any manufacturer or of any wholesale dealer is imposed 
or by any of the means last aforesaid, from inducing, forcing or compellil 
any such manufacturer to adopt any plan for marketing the articles of his 
or its manufacture, in furtherance of the combination and conspiracy as alleged 
in the bill of complaint, and from cooperating in any way in the enforcement of 
any such contract, agreement, understanding or plan in restraint of the trade an 
colmmerce in said articles, and from publishing, issuing, causing to be issue 
or published, or aiding in any way in the issuance or publication of lists or othe: 
documents purporting to contain the names of persons, corporations, or partner 
ships, adhering or not adhering to their contracts, or maintaining or refusing 
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to maintain prices, and from refusing to sell and from discriminating in sales to 
persons, corposations or partnerships whose hames appear or have appeared on 
any list or document so issued, or on any list or document issued by or with 
the assistance of or under the direction of Charles C. Bombaugh or The National 
Association of Retail Druggists, its members, officers, committees, employes, serv- 
ants, agents and attorneys, or any of them for the reason, in whole or in part, that 
said names appear or have appeared on such lists; all such lists, documents, 
schedules, contracts, agreements, and understandings, as aforesaid, are hereby de- 
clared unlawful and it is ordered that the said defendants, The National Whole- 
sale Druggzusts’ Association and its members, their members, officers, employes, 
committees, agents, servants and attorneys, and each and every one of them, do 
forthwith release each and every manufacturer of proprietary articles and medi 
cines, drugs, plasters and druggists’ sundries from every such contract, agree- 
ment or understanding in furtherance of the combination and conspiracy as 
alleged in the bill of complaint regarding or relating to articles and commodities 
of his or its manufacture, and do forthwith release every such manufacturer from 
every such contract, agreement or understanding as to the adoption of any plan 
for marketing the articles of his or its manufacture, and that said defendants, 
their members, officers, employes, committees, agents, servants and attorneys, 
and each and every one of them shail not on their part perform any such con 
tracts, agreements or understandings regarding or relating to said articles and 
commodities. 

It is further ordered that said The National Wholesale Druggists’ Association, 
its members, their members, officers, employes, committees, agents, servants and 
attorneys, and each and every one of them, do forthwith recall any and all lists, 
documents and publications purporting to contain the names of persons, corpora- 
tions or partnerships adhering or not adhering to their contracts, or maintaining 
or refusing to maintain prices, in whose compilation, publication or issuance said 
defendants or any of them in any way participated, and do forthwith annul, 
cancel and set aside each and every resolution passed by said defendants or any 
or all of them, in furtherance of the combination and conspiracy as alleged in the 
bill of complaint regarding or relating to said articles and commodities. 

(4) That Charles ©. Bombaugh, his agents, servants, employes, and attorneys, 
and each and every one of them, be and hereby are perpetually enjoined from 
issuing, publishing, causing to be issued or published, or aiding in the publication 
or issuance of any lists or other documents purporting to contain the names of 
persons, corporations, or partnerships, adhering or not adhering to contracts, or 
maintaining or refusing to maintain prices, as alleged in the bill of complaint: all 
ists or other documents as aforesaid and all contracts, agreements and under- 
standings in relation to the same are hereby declared unlawful and it is ordered 
that the said Charles C. Bombauch, his agents, servants, employes and attorneys, 
and each and every one of them, do forthwith reeall and annul, cancel and set 
uside every such list or document as aforesaid, in whose issuance or publication 
he or they aided in any manner, and that said defendant do forthwith release 
each and every person from any and all contracts, agreements and understandings 
with said defendant, by which they or said defendant have undertaken in any way 
to aid in furnishing the names for, or publish or aid in the publication or issuance 
of any such list or document as aforesaid, and that said Charles C. Bombaugh, his 
agents, servants, employes and attorneys, shall not on their part perform any 
contracts, agreements or understandings in any way relating to the issuance on 
publication of such lists or documents. And said Charles C, Bombauch, his agents, 
servants, employes and attorneys, and each and every one of them, are hereby 
enjoined from making, executing or carrying out any such contract, agreement 
or understanding in the future. 

(5) That the defendants, Julius Garst, doing business as Phenyvo Caffeine 
Co., George Kennedy, doing business as Donald Kennedy, George G. Green, Wil- 
liam KE. Gilbert and John G. Gilbert, doing business as Gilbert Bros. & Co., 
Thomas N. Kenyon, doing business as Kendon Mfg. Co., Joseph H. Schenck, doing 
business as J. H. Schenck & Son, Jesse F. Hiscox and Everett S. Hiscox, in- 
dividually and representing the estate of David Hiscox, deceased, doing business 
as Hiscox Chemical Works, Chattanooga Medicine Company, The W. H. Hill 
Company, Himrod Manufacturing Company, The Vapo-Cresoline Company, All- 
cock Manufacturing Company, H. E. Gucklen and Company, The Omega Chemi- 
cal Company, Hamlin’s Wizard Oil Company, F. A. Stuart Company, The Kicka 
poo Indian Medicine Company, Chamberlain Medicine Company, Pyramid Drug 
Company, J. C. Ayer Company, S. T. W. Sanford and Sons, Smith, Kline and 
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French Company, Lydia E. Pinkham Medicine Company, Dr. b. J. Kendall Com 

pany, Battle and Co. Chemists’ Corporation, Sterling Remedy Company, E) 

Lilly Company, E. C. De Witt and Company, C. I. Hood Company, Meade and 
Baker Carbolic Mouth Wash Company, Edgar C. Powers Company and D. Ran- 
som Son and Company, referred to in the bill and hereinafter as “Tripartit: 
Proprietors,” their members, officers, agents, employes, servants and attorneys, 
and any and all persons acting or claiming to act for said defendants, and each 
and every one of them, be and hereby are perpetually enjoined from entering 
into any contract, agreement or understanding in furtherance of the combina 

tion and conspiracy as alleged in the bill of complaint, with each other, or with 
the defendants, The National Association of Retail Drugeists, or The Nationa 

Wholesale Druggists’ Association and its members, their officers, members 
agents, employes, servants, and attorneys, or with any of them, regarding or r¢ 

lating to articles of their manufacture, and from performing or aiding in any 
way in the performance of any such contract, understanding, or agreement wit! 
the defendants, or any of them, in restraint of trade and commerce as alleged 
in the bill of complaint, and, more particularly, from refusing to sell and fron 
discriminating in their sales to persons, corporations and partnerships whose 
names appear or have appeared on any list or documents published or issued 
by or with the assistance or under the direction of the defendants, The Nationa! 
Association of Retail Druggists, The National Wholesale Druggists’ Association 
and its members, or Charles C. Bombaugh, their officers, agents, servants, em 
ployes, committees, and attorneys, or any of them, purporting to contain the 
names of persons, corporations or partnerships adhering or not adhering to their 
contracts, or maintaining or refusing to maintain prices, for the reason, in whole 
or in part, that said names appear or have appeared on such lists, and in further 
ance of the combination and conspiracy as alleged in the bill of complaint from 
fixing the price at which the articles and commodities of their respective manu 
facture shall be sold by the wholesale dealer to the retail dealer, and from 
including in the terms of such sales any resolution of the defendants, The Na 
tional Wholesale Druggists’ Association and its members in restraint of trade, 
and in furtherance of the combination and conspiracy as alleged in the bill of 
complaint, from fixing the price at which articles of their respective manu 
facture shall be sold by the retail dealer to the consumer and from including 
in the terms of sale the schedule prices fixed or adopted by 75 per centum or any 
per centum of the retail dealers in any market; all contracts, agreements and 
understandings as aforesaid are hereby declared unlawful and it is ordered 
that said defendants, individuals and corporations named herein as “Tripartite 
Proprietors,” their members, officers, agents, servants and attorneys, and each 
and every one of them, do forthwith release each other, The National Associa 
tion of Retail Druggists, The National Wholesale Druggists’ Association and 
its members, and Charles C. Bombaugh, their members, officers, employes, agents, 
servants, committees, and attorneys, and each and every one of them, from each 
and every contract, agreement and understanding as charged in the bill of com 
plaint as to the sales of articles and commodities of his or its manufacture 
or the manufacture of any one of them, restricting or tending to restrict in fur 
therance of the combination and conspiracy as alleged in the bill of complaint, 
the free purchase or sale of said commodities, and that said defendants named 
herein as “Tripartite Proprietors,” their members, officers, employees, agents, 
servants, committees and attorney shall not on their parts respectively perform 
any such contracts, agreements or understandings as aforesaid. 

(6) That the defendants, Edward H. Hance, Anthony M. Hance, Emma FE 
Hance, and Edward H. Hance, executors of the estate of Joseph C. Hance, de 
ceased, doing business as Hance Bros. and White, Baker and Company, Parke. 
Davis and Company, Seabury and Johnson, F. Stearns and Company, Searle and 
Hereth, and John Wyeth and Bro., referred to in the bill and hereinafter as 
“Blacklist Manufacturers,” their members, officers, employes, agents, committees, 
servants, and attorneys, and each and every one of them, be and hereby are 
perpetually enjoined from entering into any contract, agreement or understanding 
as charged in the bill of complaint in furtherance of or pursuant to the combina- 
tion and conspiracy as alleged in the bill of complaint with each other or with the 
defendants, The National Association of Retail Druggists or The National Whole- 
sale Druggists’ Association and its members, their officers, members. agents, em 
ployes, committees, servants, and attorneys, or any one of them, regarding or 
relating to the articles of their manufacture and from performing or aiding in any 
way in the performance of such contract, agreement, or understanding with said 
defendants, or any one of them, in restraint of trade and commerce as alleged 
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in the bill of complaint and from refusing to sell or from discriminating in their 
sales to persons, corporations, or partnerships, Whose names appear or have ap- 
peared on any list or document published or issued by or with the assistance 
of or under the direction of the defendants, The National Association of Retail 
Druggists, The National Wholesale Druggists’ Association and its members, and 
Charles C. Bombaugh, their agents, members, officers, committees, servants, em- 
ployes, and attorneys, or any one of them, purporting to contain the names of 
persons, corporations, or partnerships adhering or not adhering to their contracts, 
or maintaining or refusing to maintain prices for the reason, in whole or in 
part, that said names appear or have appeared on such lists; all contracts, 
ugreements, and understandings as aforesaid are hereby declared unlawful and 
it is ordered that said “Blacklist Manufacturers,” their members, oflicers, agents, 
employes, servants, and attorneys, and each and every one of them, do forthwith 
release each other, The National Association of Retail Druggists, The National 
Wholesale Druggists’ Association and its members, and Churles C. Bombaugh, 
their members, officers, employes, agents, servants, committees, and attorneys 
from each and every contract, agreement, or understanding as charged in the bill 
of complaint in furtherance of the combination and conspiracy alleged in the 
bill of complaint as to the sales of articles and commodities of his or its mianu- 
facture, or the manufacture of any one of them, restricting or tending to restrict- 
ing or tending to restrict the free purchase or sale of said commodities: said 
“Blacklist Manufacturers,” their members, officers, employes, agents, servants, 
committees, and attorneys, shall not on their parts respectively perform any such 
contracts, agreements, or understandings as aforesaid. 

(7) That Jonas M. Kilmer, World's Dispensary Medical Association, Adoiph ©, 
Meyer, Dr. Shoop Family Medicine Company, and California Fig Syrup Com- 
pany, numed in the bill of complaint and hereinafter as “Wholesale Contract 
Proprietors,” their members, oilicers, agents, employes, servants, and attorneys, 
and all persons acting or claiming to act for said defendants, and each and every 
one of them, be and hereby are perpetually enjoined from entering into any 
contract, agreement, or understanding in furtherance of or pursuant to the 
combination and conspiracy as alleged in the bill of complaint with the National 
Association of Retail Druggists, The National Wholesale Drugvists’ Association, 
and its members, their officers, members, agents, employes, committees, ser- 
vants, and attorneys, or any one of them, or with each other, and from entering 
into any plan in furtherance of or pursuant to the combination and conspiracy 
as alleged in the bill of complaint for marketing the articles of their respective 
manufacture, and from cooperating in furtherance of or pursuant to the com- 
bination and conspiracy as alleged in the bill of complaint with the defendants, 
The National Association of Retail Druggists, the National Wholesale Drugzists’ 
Association, and its members, or Charles C. Bombaugh, their officers, agents, 
servants, committees, employes, and attorneys, or any one of them in the enforce 
ment of any such plan, and from in furtherance or pursuant io the combination 
and conspiracy as alleged in the bill of complaint placing serial numbers upon 
the retail packages of the ariicles of their manufacture for the purpose of 
keeping a record or tracing the sales therefor in the enforcement of such plan, 
and for said purpose from in furtherance of or pursuant to the combination and 
conspiracy, as alleged in the bill of complaint, requiring any vendee to keep a 
record of his sales by means of serial numbers, or to furnish such record to 
said defendants, or any one of them; and, in furtherance of or pursuant to the 
combination and conspiracy, as alleged in the bill of complaint. from securing 
the adoption of, or from aiding in any Way in securing the adoption of schedules 
for the sale of articles of their manufacture and of other articles in any market: 
and from, in furtherance of or pursuant to the combination and conspiracy as 
alleged in the bill of complaint, refusing to sell, and from discriminating in their 
Sales, to persous, corporations, or partnerships whose names appear or have 
appeared on any list or document published or issued by, or with the assistance, 
or under the directions of the defendants, The National Association of Retail 
Dbruggists, The National Wholesale Druggists’ Association and its members, and 
Charles C. Bombaugh, their oflicers, members, agents, servants, employes, and 
attorneys, or any one of them, or upon lists or documents issued by said Whole- 
sale Contract Proprietors, jointly or severally, upon information obtained from 
such lists or documents purporting to contain the names of persons, corporations, 
and partnerships adhering or not adhering to their contracts, maintaining or 
refusing to maintain prices, for the reason, in whole or in part, that said names 
appear or have appeared on such lists. 
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And it is ordered that said Jonas M. Kilmer, World’s Dispensary Medical 
Association, Adolph C. Meyer, Dr. Shoop Family Medicine Company and Cali- 
fornia Fig Syrup Company, “Wholesale Contract Proprietors,” their members, 
officers, servants, agents, attorneys, and each and every one of them, do forth- 
with release each and every wholesale dealer from any contract, agreement or 
understanding entered into by him in furtherance of or pursuant to the combi 
nation or conspiracy as alleged in the bill of complaint restricting or tending to 
restrict the free purchase or sale of the articles of their respective manufacture, 
and that the said defendants shall not, on their part, perform such contracts, 
agreements or understandings in furtherance of or pursuant to the combination 
and conspiracy, as alleged in the bill of complaint, and shall abandon the plan 
or scheme for marketing the articles of their respective manufacture entered 
into or maintained in furtherance of or pursuant to the combination and con- 
spiracy as alleged in the bill of complaint. 

(8) That the defendants, Samuel B. Hartman and Frederick W. Schumacker, 
doing business as the Peruna Drug Manufacturing Company, Wells and Richard- 
son Company, Dr. Miles’ Medical Company, The Milk’s Emulsion Company, 
Paris Medicine Company and The Pisco Company, referred to in the bill of com- 
plaint and hereinafter as “Direct Contract Proprietors,” their members, offi- 
cers, agents, employes, committees, servants and attorneys, and each and every 
one of them, be and hereby are perpetually enjoined from agreeing to enter 
into, and from entering into or adopting in furtherance of or pursuant to the 
combination and conspiracy, as alleged in the bill of complaint, the direct con- 
tract serial number plan as charged in the bill of complaint for the marketing 
of the articles and commodities of their respective manufacture and from co 
operating with the defendants, The National Association of Retail Druggists, 
The National Wholesale Druggists’ Association and its members, their officers, 
members, agents, employes, committees, servants and attorneys, in the carrying 
out of any such plan in furtherance of or pursuant to the combination and 
conspiracy, as alleged in the bill of complaint, for the marketing of the articles 
and commodities of their respective manufacture, and from, in furtherance of 
or pursuant to the combination and conspiracy, as alleged in the bill of complaint, 
requiring any dealer at wholesale or retail to enter into any contract as charged 
in the bill of complaint restraining in any way the trade and commerce in the 
articles of their respective manufacture and in furtherance of or pursuant to 
said combination and conspiracy from placing’serial numbers upon the retail 
packages of said articles and commodities for the purpose of keeping a record or 
tracing the sales thereof in the maintenance of such plain, and for said purpose 
in furtherance of or pursuant to the combination and conspiracy as alleged in the 
bill of complaint from requiring any vendee to keep a record of his sales by 
means of serial numbers or to furnish such a record to the defendants, or any one 
of them. And it is ordered that said “Direct Contract Proprietors,” their mem 
bers, officers, servants, agents and attorneys, and each and every one of them, 
do forthwith release each and every wholesale and retail denier from any suet 
contract, agreement, or understanding, entered into by him in furtherance of or 
pursuant to the combination and conspiracy as alleged in the bill of complaint 
restricting or tending to restrict the free purchase or sale of the articles of their 
respective manufacture, and that the said defendants shall not on their part 
perform such contracts, agreements and nnderstandings made and entered into 
in furtherance of or pursuant to the combination and conspiracy as charged in 
the bill of complaint for the marketing of the articles of their respective manu 
facture, and shall forthwith annul, cancel and set aside the same. 

(9) Every person, partnership or corporation having knowledge or notice 
of this decree whether a party hereto or otherwise who shall engage with the 
defendants herein, or any one or more of them, in the doing of any act or thing 
by this decree prohibited to be done or in refusing to do any act or thing by chis 
decree ordered to be done, and by such doing or refusing to do assists the de- 
fendants or any one or more of them in the commission of any act or thing 
hereby enjoined to be done or not to be done, will be guilty of violating this 
decree, 

(10) Nothing herein shall be construed to restrain or interfere with the action 
of any single corporation, partnership or individual by its, their or his officers 
or agents from acting or contracting in any lawful manner with respect to its. 
their or his own corporate. firm or individual property or affairs, and no pro 
vision or clause of this decree shall be held to restrain, affect or enjoin the sale 
of any drugs or merchandise, or the making or securing of any contrnet, plan 





STUDY OF MONOPOLY POWER 637 


or schedule as described in the bill of complaint when such sale or contract, plan 
or schedule relates only to trade or commerce within a particular state. 

(11) It is further ordered, adjudged and decreed by the court that the com 
plaimant have and recover of the defendants its costs and charges, lixes al 


dollars, 


InN THE UNiIrep Srates Distaict Courr t 
PENNSYLVANIA 


United States of America, Plaintiff, v. Tri-State Retail Record Dealers Associa- 
tion; Ludwig Hommel & Company; Burton Radio & Appliance Company: 
VeAllister’s, due.z Record & Gift Center, Ine.: Elier Hamburg: Charles 
Feldman; Bart Gardner; Meyer Gisser: Nicholas Lomakin: Samucl Shaptre 


Harold Silverstcin; Eliner Willett, Defendants 
Criminal No. 13008, filed Noveniber 


HOT MEN 


The Grand Jury charges: 


DEFINITIONS 


1. Whenever the terin “distributor” is used herein, it shall mean a wholesale 
who buys phonozraph records trom manufacturers for resale to dealers 

2. Whenever the terms “record dealer” and “dealer” are used herein, they 
shall mean a retailer who buys phenograpli records from distributors or from 
manufacturers’ branch offices for resnie to ultimate purchasers, 
3. Whenever the term “tri-state aren” is used here j 


Pennsylvania, eastern Ohio, and northern West Virginia 


“TN, T sh l Li ude Wester 


DEFENDANTS 

+. Tri-State Retail Record Dealers Association, sometimes hereinafter 
to as the Association, is hereby indicted and made a defendant , 
ulincorporated association of record dealers in the tri-state 
principal place of business in Pittsburgh, Pennsylvania 

». Ludwig Hommel! & Company is hereby indicted and made a defendant here 
It is a corporation organized and existing under 
of Pennsylvania and has its principal place of business in Pittsburgh, Pennsy 
vania. It is a distributer of phonograph records to dealers in the tri-state aren 

6. Elmer Hamburg of Pittsburgh, Pennsylvania, is hereby indicted and made a 
defendant herein. He is a partner in a partnership doing business as Hamburg 
Brothers, which distributes phonograph records to de:alers in the tri-state ares 
He has actively engaged in the management of Hamburg Brothers within the 
period covered by this indictment, and has ordered, authorized. or performed some 
or all of the acts constituting and in furtherance o hie 
charged. : 

7. Charles Feldman of Pittsburgh, Peunusyivannia, 
a defendant herein. During the period covered by this 
manager of the phonograph record department of Hamburg Brothers, and as 
such has ordered, authorized, or performed scuie or all of the act onstituting 
and in furtherance of the offense hereinafter charged 

S. The individuals listed below are hereby indicted and 
Each such individual is a phonograph record dealer and 
the period covered by this indictment, a member or officer of 
Record Dealers Association and, on his own behalf aud on behalt 
tion, has ordered, authorized, or performed some or all of the acts 
and in furtherance of the offense hereinafter charged 
sometimes hereinafter be referred to as defendant deal 


the law of the Commonwealth 


offense hereinatter 


is hereby indicted and made 


indictment he bus beer 
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Firm and position Address 


Bart Gardner Owner, Gardner's ..| Mount Lebanon, 
| Pittsburgh, Pa 
Meyer Gisser | Manager, Universal Record & Gift Shop Pittsburgh, Px 
Nicholas Lomakin -.| Owner, Lomakin Music Pittsburgh, Ps 
Samuel Shapiro .-| Partner, National Record Mart Pittsburgh, Pu 
Harold Silverstein | Owner, The Music Box Braddock, Pa 
Elmer Willett ae | Manager, Stedeford’s Jewelry Store Pittsburgh, Pa 


Defendants Harold Silverstein, Elmer Willett, and Meyer Gisser named above. 
are president, vice president and treasurer, respectively, of the Association, anc 
with the period of time covered by this indictment, actively engaged in the 
management, direction and control of the affairs, policies and acts of said defend 
ant association. Defendants Meyer Gisser, Nicholas Lomakin, Samuel Shapiro 
Harold Silverstein, and Elmer Willett named above, within the period of time 
covered by this indictment, are or have been members of committees of the 
Association appointed, authorized, or directed to perform some or all of the 
acts constituting and in furtherance of the offense hereinafter charged. 

9. The corporations listed below are hereby indicted and made defendants 
herein. Each is incorporated under the laws of the Commonwealth of Penn 
s¥ivania and has its principal place of business at the place indicated. The terin 
“defendant dealers,” as hereinafter used, shall be understood to include the 
corporations listed below : 

Principal place o 

business 
Burton Radio & Appliance Company 588 ‘ Pittsburgh, Pa. 
McAllister’s, Ine. —_- aed Saini harp ome alps .____...._.. McKeesport, Pn 


Record & Gift Center, NES ey sihee casabsao ehctatiubintaa cashes en ree 


Officers of the above-named corporate defendants, within the period of time 
covered by this indictment, are or have been members of committees of the 
Association appointed, authorized, or directed to perform some or all of the acts 
constituting and in furtherance of the offense hereinafter charged. 

10. Acts alleged in this indictment to have been done by the defendant Associ 
ation and the corporate defendants were authorized, ordered, or performed 
by the officers, agents, representatives, or employees of such Association am 
such corporate defendants, respectively, 


IIL. 
CO-CON SPIRATORS 


11. Various phonograph record dealers, not made defendants herein, partici 
pated as co-conspirators with the defendants in the offense hereinafter charged 
and performed acts and made statements in furtherance thereof. These co-con 
spirators include all of those phonograph record dealers, other than the dealer 
defendants, who, at any time during the period covered by this indictment hav: 
been members of defendant Tri-State Retail Record Dealers Association. 

12. James Winston of Pittsburgh, Pennsylvania, partifipated as a co-con 
spirator with the defendants in the offense hereinafter charged, and performe: 
acts and made statements in furtherance thereof. During the period covered 
hy this indictment he has been manager of the record department of defendant 
Ludwig Hommel! & Company, 2 distributor. 


IV. 
NATURE OF TRADE AND COMMERCE INVOLVED 


13. Approximately 250 record dealers are located within the tri-state area. prac 
tically all of whom purchase records from defendant distributors. The tots 
annual volume of sales by the record dealers in the tri-state area amounts to a} 
proximately $5,238,000, and approximately one-half of the records so sold are 
purchased from defendant Ludwig Hommel & Company and from Hamburg 
Brothers, a partnership, in which defendant Elmer Hamburg is a partner and 
defendant Charles Feldman is manager of the record department. 

14. Defendant Ludwig Hommel & Company buys phonograph records from a 
factory located in the State of Connecticut, and Hamburg Brothers buys phono 
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graph records from a factory located in the State of New Jersey. The records so 
purchased are shipped from said factories in interstate commerce to Ludwig Hom- 
mel & Company’s and Hamburg Brothers’ places of business in Pittsburgh, Penn- 
sylvania. Lugwig Hommel & Company and Hamburg Brothers then sell such 
records to dealers located in the tri-state area, including defendant dealers and 
co-conspirators, A substantial portion of the records sold by Ludwig Hommel & 
Company and Hamburg Brothers are shipped in interstate commerce from their 
places of business in Pittsburgh, Pennsylvania, to record dealers located in the 
States of West Virginia and Ohio. 

15. Many of the records purchased by Hamburg Brothers are packed at the 
factory in individual packages labeled for a particular dealer, and upon receipt 
thereof by Hamburg Brothers are immediately transshipped by Hamburg 
Brothers to the dealer without repackaging. 

16. Low priced records, which are and have been boycotted by defendant dea! 
ers and co-conspirators, are manufactured in states other than the States of 
Pennsylvania, Ohio, and West Virginia, and are shipped in interstate commerce 
into such states from the state of manufacturer. 


vs 
OFFENSE CHARGED 


17. Beginning in or about the year 1948, the exact date being to the Grand 
Jurors unknown and continuing thereafter to the date of the return of this in 
dictment, the defendants and co-conspirators, together with other persons to the 
Grand Jury unknown, have engaged in a combination and couspiracy to fix, 
stabilize, maintain, and control the prices at which dealers in the tri-state area 
sell phonograph records to ultimate purchasers, in unreasonable restraint of the 
interstate trade and commerce hereinbefore described, in violation of Section 1 
of the Act of Congress of July 2, 1890, entitled “An Act to Protect Trade and Com- 
merce Against Unlawful Restraints and Monopolies,’ as amended, commonly 
called the Sherman Act (Title 15, U.S. C., Seetion 1). 

18. The aforesaid combination and conspiracy has consisted of a continuing 
agreement and concert of action among the defendants and co-conspirators, 
herein identified, and other persons to the Grand Jurors unknown, the sub- 
stantial terms of which have been and are that: 

(a) Noncompetitive prices, terms, and conditions for the sale of phono- 
graph records by dealers to the general public be fixed and maintained. 

(b) Noncompetitive discounts and prices be fixed and maintained for 
the sale of phonograph records by dealers to music box operators, churches, 
and schools: j 

(c) Defendant dealers and other members of defendant Association 
boyeott manufacturers and distributors of phonograph records which are 
sold at a lower retail price than records for which they tix and maintain 
the price. 

19. For the purpose of effectuating the aforesaid combination and conspiracy 
the defendants and co-conspirators by agreement and concert of action have 
done the things which, as hereinbefore alleged, they conspired to do 


VI. 
EFFECTS OF THE CONSPIKACY 


20. The effects of the aforesaid combination and conspiracy have been directly, 
substantially, and unreasonably to restrain the aforesaid interstate trade and 
commerce in phonograph records by stabilizing consumer prices and by eliminat- 
ing and suppressing competition in the distribution and sale of phonograph 
records, 

Vil 
JURISDICITION AND VENUI 


21. The combination and conspiracy hereinbefore alleged has been entered inte 
and carried out in part in the Western District of Pennsylvania and has eon 
tinued therein up to the date of the return of this indictment. 

22. Within the applicable period of the statute of limitations defendants and 
co-conspirators have held meetings within the Western District of Pennsyvlvani: 
for the purpose of eTectuating the aforesaid conspiracy, and many of the de 





640 STUDY OF MONOPOLY POWER 


fendants and co-conspirators have sold substantial amounts of phonograph 
records to purchasers within said district at prices and discounts fixed and 
maintained pursuant to the combination and conspiracy hereinbefore set forth 
CLYDE E. SPEICHER, 
Foreman 
Hrreerr A. BERGSON, 
Assistant Attorney General 
Marcus A. HortLaBaucu, 
Special Assistant to the Attornen General 
OwrENn M. Burns, 
United States Attorney 
GroRGE W. JANSEN, 
Wiitiam L. MAHER, 
Special Assistants to the Attorney General 
James H. Durkin, 
James P. Torant, 
Npecial Attorneus 


IN rue UNirep SrAres Disrricr Courr ror rub EASteEKRN Disrricr OF 
PENNSYLVANIA 


United Statvs of America v. Record Dealers Association, Rawmond Rosen & Co., 
Inc., Capitol Records Distributing Corp., Stuart FF. Louchhein Company, 
Decca Distributing Corp., Nathan M. Fischer, Alex A. Gettlin, Frank T. Ryall, 
Henry Pitkow, John C. Ragona, Raymond Santini, David Krantz, Alcecander R. 
DePillis 

Criminal No. W755, June 2 1950 


INDICTMENT’ 


The Grand Jury charges: 


DERINITIONS 


1. As hereinafter used, the word “distributor” shall ana Wholesaler who 
purchases phonograph records from tmanufacturers for resale to dealers, and 
subsidiaries of manufacturing corporations engaged in the wholesale distribution 
of phonograph records to dealers. 

’. As hereinafter used, the terms “record dealer” or “dealer” shall mean a 
retailer who purchases phonograph records from distributors, manufacturers or 
distributing subsidiaries of manufacturers for resale to ultimate purchasers and 
shall include retailers who purchase records from distributors for resale to 
other dealers or to coin machine operators. 

3. As hereinafter used, the term “Philadelphia area’ shall include Philadel- 
pliia, eastern Pennsylvania, southern New Jersey, and Delaware 


II. 
DEFENDANTS 


1. Record Dealers Association, sometimes hereinafter referred to as “RDA”, 
ix hereby indicted and made a defendant herein. It is an unincorporated associ 
ition of record dealers in the Philadelphia area and has its principal place of 
business in Philadelphia, Pennsyivania. 
>». Raymond Rosen & Co., Inc., is hereby indicted and made a defendant herein 
Ii is a corporation organized and existing under the Jaws of the Common 
wealth of Pennsylvania and has its principal place of business in Philadelphia, 
Pennsylvania. It is the sole distributor of RCA Victor Phonograph records to 

ealers in the Philadelphia area. 

6. Capitol Records Distributing Corp. (formerly Capitol Record Distributing 
Corporation of Georgia) is hereby indicted and made defendant herein. It 
is a corporation organized and existing under the laws of the State of Delaware 
has its principal place of business in Hollywood, Californian. and = transacts 
business within the Commonwealth of Pennsvivania through an. office in the 


I 
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City of Philadelphia. It is the sele distributer of Capitol Phonograph records 
to dealers in the Philadelphia area. 

7. Stuart F. Louchheim Company (formerly Motor Parts Company) is hereby 
indicted and made a defendant herein It is a corporation organized and 
existing under the laws of the Commonwealth of Pennsylvania and has its 
principal place of business in Philadelphia, Pennsyivania. It is the sole dis 
tributer of Columbia phonograph records to dealers in the Philadelphia area 

S. Decea Distributing Corporation is hereby indicted and made a defendant 
herein It is a corporation organized and existing under the laws of the State 
ef New York, has its principal place of business in New York, New York, and 
transacts business within the Commonwealth of Pennsvivania through an office 
in the City of Philadelphia It is the sole distributer of Decca phonograp! 
records to dealers in the Philadelphia area. 

9% The individuals listed below are hereby indicted and made defendants 
herein. Each such individual is a phonograph record dealer and is, or has 
heen, a member or officer of the Record Dealers Association and, on his own 
behalf or on behalf of RDA, has ordered, authorized, or performed some or all 

the acts constituting and in furtherance of the offense hereinafter charged 
ous defendant dealers 























Collectively they will sometimes hereinafter be referred 






















Alex A. Gettlir President, Alexander A, Gettlin Ine Philadelphia, Pa 
Frank T. Ryall Owner Ry Upnrer Darby, Pa 
Henry Pitkow Owner - Bond Radio Pt lelphia, Pa 
lohn C. Ragona Owner- Ragor Ris nd Rees ! Philadetpt P 
Raymond Santi: Partner— Porreca & Say Philadelphia. P 
d rant Part Krentz Record & Rad st I sdelpt Pa 
Alexander R. DePillis Parti Ire er Record > | i ! Pa 








above, are 









Defendants Nathan Fischer and Alexander R. DePillis, named 
president and vice-president, respectively, of RDA, and within the period 
covered by this indictment, actively engaged in the management, direction, and 
control of the affairs, policies, and acts of said defendant RDA. Alex A. Gettlin, 
Frank T. Ryall. Henry Pitkow, and David Krantz, named above, within the 
period covered by this indictment, have been oflicers of defendant RDA and, 
ax such were elected, appointed, authorized or directed to perform some or all 


of the acts constituting and in furtherance of the offense herein alleged 


















III 





CA CONSPIRATORS 















1. Varions phonegraph record deniers, not made defendants herein, partici 
pated aus co-conspirators with the defendants in the offense hereinafter charged 
and performed acts and made statements in furtherance thereof. These co 







couspirators include all of those phonograph record dealers, other than the 
dealer defendants. who, at any time during the period covered by this indict 


nent have been members of defendant RDA. 

















L\ 












NATURE OF PRADI LND COM MERC? INVOLVED 












ll. Approximately TOO record dealers are located in the Philadelphia aren, 
practically all of whom purchase records from defendant distributors. The 
total annual volume of sales by record dealers in the Philadelphia area amounts 
to approXimateily 6,000,000 and approximiutely 65 percent of the records so 
seld are purchased from the defendant distributors. 

\pproximately all of the phonograph records seld by defendant distributors 








nthe Philadelphia area are manufactured in areas outside the Commonwealth 





to the 






of Penusyivania and shipped from said areas in interstate Commerce 
defendant distributors. A substantial portion of the records sold by said dis 







tributers are shipped in interstate commerce from their places of business in 


Phitad phia te record dealers located in the States of New Jersev and Delaware 






\ stuibstarit ortion of the records seld by said dealers are sold and shipped 









literstate commerce to purchasers in the States of New Jersey and Dela 
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ware. <A substantial portion of these records are packaged in areas outside 
the Commonwealth of Pennsylvania to fill orders placed by dealers with the 
distributors, and are shipped in interstate commerce through the distribut.; 
to the dealer in the original package. 

12. Approximately 13 per cent of the member dealers of defendant RDA 4 
located and do business outside the Commonwealth of Pennsylvania. 


V. 
OFFENSE CHARGED 


13. Beginning in or about the year 1947, the exact date being to the Gra: 
Jurors unknown, and continuing thereafter to the date of the return of this 
indictment, the defendants and co-conspirators, together with other persons | 
the Grand Jurors unknown, have engaged in a combination and conspiracy 
fix, stabilize, maintain, and control the prices at which dealers in the Philadelph: 
area sell phonograph records to ultimate purchasers, and to prevent others fro: 
engaging in the sale of phonograph records, in unreasonable restraint of t) 
interstate trade and commerce hereinbefore described in violation of Section 1 
the Act of Congress of July 2, 1890, entitled “An Act to Protect Trade and 
Commerce Against Unlawful Restraints and Monopolies,” as amended, con 
monly called the Sherman Act (Title 15, U.S. C. Section 1). 

14. The aforesaid combination and conspiracy has consisted of a continui: 
agreement And concert of action among the defendants and co-conspirators 
herein identified, and other persons to the Grand Jurors unknown, the su 
stantial terms of which have been and are that: 

(a) Uniform, non-competitive prices, terms and conditions for the sal 
of phonograph records to consumers be established and maintained amo! 
dealers : 

(hb) Price competition in the sale of phonograph records by dealers t 
consumers be eliminated by the simultaneous adoption and the enforcemen 
of “fair-trade” contracts, between each of the distributors and various 
member dealers of defendant RDA, which said “fair-trade” contracts b) 
their terms required dealers to sell reeords retail at prices which ar 
identical; 

ic) Defendants and co-conspirators maintain these fixed prices, term: 
and conditions of sale, referred to in (a) and (b) above by black listir 
boyeotts, litigation, and threats of litigation: and 

(d) Defendant distributors restrict the number of retail record stores 
in the Philadelphia area by a refusal to open new accounts in areas service 
by members of the RDA. 

15. For the purpose of effectuating the aforesaid combination and conspiras 
the defendants and co-conspirators by agreement and concert of action have dom 
the things which, as hereinbefore alleged, they Conspired to do. 


Vi. 
EFFECTS OF THE CONSPIRACY 


16. The effects of the aforesaid combination and conspiracy have been direct 
substantially, and unreasonably to restrain the aforesaid interstate trade a 
commerce in phonograph records by establishing uniform consumer prices amon: 
record dealers in the Philadelphia area and by restricting, eliminating, and suy 
pressing competition in the distribution and sale of phonograph records. 


VIL. 
JURISDICTION AND VENUE. 


17. The combination and conspiracy hereinbefore alleged has been entered in! 
and carried out in part in the Eastern District of Pennsylvania and has continues 
therein up to the date of the return of this indictment. 

18. Within the applicable period of the statute of limitations defendants an 
co-conspirators have held meetings within the Eastern District of Pennsylvani 
for the purpose of effectuating the aforesaid conspiracy. and many of the defend 
ants and co-conspirators have sold substantial amounts of phonograph record 





STUDY OF MONOPOLY POWER 643 


to purchasers within said district at prices fixed and maintained pursuant to the 
combination and conspiracy hereinbefore set forth. 
A True Bill: 


, 
Foreman. 
HERBERT A. BERGSON, 
Assistant Attorney General. 
Marcus A. HOLLABAUGH, 
Special Assistant to the Attorney General. 
GERALD A. GLEESON, 
United States Attorney. 
GEORGE W. JANSEN, 
WILLIAM L. MAuer, 
Special Assistants to the Attorney General. 
JAMES H. DwuRKIN, 
Epwin J. DENYz, 
JAMES T. DEVINE, 
Special Attorneys. 


In tHe Districr Court or THE UNITED STATES FOR THE Distrricr of NEw JERSEY 
November term, 1941 
No. 618 ¢ (Criminal) 


Inited States of America v. The National Wholesale Druggists’ Association, 
Coffin-Redington Company, Davis Bros., Ine., Des Moines Drug Company, 
J. W. Edgerly & Co., Bulis-Bagwell Drug Company, Gilman Brothers, Ince., 
Hazeltine & Perkins Drug Company, Justice Drug Company, D. Kaltman & Co., 
Inc., The Kauffman Lattimer Company, Kiefer-Stewart Company, Charles 
Leich and Company, 1. L. Luonus & Company Limited, McKesson & Robbins, 
Incorporated, Meyer Brothers Drug Company, Mooney-Mueller-Ward Company, 
Schieffelin & Co., Smith Kline & French Incorporated, Southwestern Drug 
Corporation, Standard Drug Company, Strother Drug Company, Towns 4 
James, Inc., Yahr-Lange, Inc., Edivin L. Newcomb, Robert Morrisson, Henry J. 
Haaf, John C. Davis, Moses Fugene Sherman, Theodore J. Inskeep, Robert R. 
Rilis, Charles A. Loring, Lee Wilson Hutchins, Pearly A. Hayes, David L 
Kaltman, George H. Kauffman, Augustus Kiefer Mayer, Richard L. Hanson, 
Irving L. Luons, Charles F. Michaels, Bernard H. Badanes, Leo A. Lanigan, 
George V. Doerr, Thomas O, Duff, Edward P. Schrader, William J. Mooney, Jr., 
Charles C. Caruso, James Mahion Buck, James M. Penland, Ernest A, Morrison, 
James C. Holloran, Warner James, Herbert W. Adkins, defendants 


INDICTMENT 


‘NITED STATES OF AMERICA, 
District of New Jersey, 8s: 

The Grand Jurors of the United States of America, duly impaneled, sworn, and 
charged in the District Court of the United States for the District of New Jersey 
at the November 1941 Term of said Court, and inquiring within and for the said 
District at said term of Court, do upon their oaths find and present as follows 
to wit: 


I. PERIOD OF TIME COVERED BY THE INDICTMENT 


|. Each of the allegations hereinafter contained in this indictment shall be 
deemed to refer to the period beginning in or about the year 1932, the exact 
date being to the Grand Jurors unknown, and continuing thereafter up to and 
including the date of the presentation of this indictment, unless otherwise ex 
pressly stated. 

2. Each allegation hereinafter made in this indictment that an act has been 
done by any of the defendants herein, or by any other person, shall be deemed 
to be an allegation that such act was performed within three vears next preced- 
ing the date of the presentation of this indictment, unless otherwise expressly 
stated, 
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Il. DEFINITIONS 


3. Whenever the term “drug products” is used in this indictment it shal! 
deemed to include products known in the trade as proprietary products, ethi 
products, pharmaceutical preducts, toilet goods, and sundries, and _ sitnila: 
products which are customarily sold and distributed by wholesale druggists. 

t. Whenever the term “manufacturer” is used in this indictment it shal! 
deemed to mean a person, firm, or corporation engaged in the business of ma 
facturing and selling one or more drug products. 

5. Whenever the term “wholesaler” is used in this indictment it shal! 
deemed to mean a person, firm, or corporation engaged in the wholesale cdi 
business, purchasing drug products from manufacturers and reselling said pro 
ucts to retail druggists. 

6. Whenever the term “wholesale selling prices” is used in this indictment 
it shall be deemed to mean the prices at which drug products are sold by wh: 
salers to retail druggists. 

7. Whenever the term “wholesale purchasing prices” is used in this indictinen 
it shall be deemed to mean the prices paid by wholesalers to manufacturers { 
drug products. 

S. Whenever the term “drop-shipment order” is used in this indictment it sha 
be deemed to mean an order sent to a manufacturer by a wholesaler requestil 
suid manufacturer to ship direct to a retail druggist. 


Hl. THE DEFENDANTS 


% The National Wholesale Druggists’ Association (hereinafter sormecitne 
referred to as the N. W. D. A.) is hereby indicted and made a defendant herein 
Said N. W. D. A. is a corporation organized and existing under the laws of th: 
listrict of Columbia, with its principal place of business at New York, New 
York. The active membership of the said N, W. D. A. is composed solely of 
wholesalers. A large number of important manufacturers hold associate niem 
bership in said N. W. Db. A. Whenever the term “members” of the defendant 
N. W. D. A. is hereinafter used it shall be deemed to refer only to the wholesalers 
who are active nembers, and not to refer to the manufacturers having associate 
membership. 

10. The following named corporations are hereby indicted and made defend 
auts herein, Each is a corporation organized and existing under the laws 
the state of incorporation, and having its principal place of business, as ind 
cuted below. Each is a wholesaler and is a member of the defendant N. W. 1) A 
These defendants will be sometimes hereinafter referred to as “defendant whe 


silers, 


State of corpor . 
" In l 1 Principal Place of Bu 


Coflin- Redington Compan liforni San Franciseo, Calif 
Davis Bros., Inc ‘olorad Denver, Colorado 
Des Moines Drug Company ov Des Moines, lowa 
1. W. Edgerly & Co OV Ottumwa, Iowa 
Ellis-Bagwell Drug Company ‘ Memphis, Tennesse 
Gilman Brothers [n« Massachusetts Boston, Massuchusett 
Hazeltine & Perkins Drug Company Michigan Grand Rapids, Michig 
Justice Drug Company North Carolina (ireensboro, North Car 
I). Kaltman & Co... Inc New dersey Jersey City, New Jerse 
rhe Kauffman Lattimer Company Ohio Columbus, Ohio 
hKiefer-Stewart Company lidiana Indianapolis, Indiana 
Charles Leich and Company Indiana Evansville, Indiana 
I. LL. Lyons & Company Limited Louisiana New Orleans, Loui 
MekKesson & Robbins, Incorporited Maryland New York, New York 
Meyer Brothers Drug Company Missouri St. Louis, Missouri 
Mooney-Mueller-W ud Companys Indians Indianapolis, Indiana 
‘ ffelin & Co New York New York, New Yort 
Kline & French Incorporated Pennsylvania Philadelphia, Pennsy! 
Southwestern Drug Corporation lexus Dallas, Texas 
Standard Drug Company Mississippi Meridian, Mississippi 
trother Drug Company Virginia Lynehburg, Virgini 
wns & James, Inc New York Brooklyn, New York 


lé 
Yahr-Lange, Inc Wisconsin Milwaukee, Wiscons?' 


11. The following named individuals are hereby indicted and made defendauts 
herein. Each of the said individuals is associated with the defendant N. Wi. A 
or one of the defendant wholesalers, or both. and belds the official titles 
positions therewith, as indicated below, or has been so associated and has he 
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the official titles or positions therewith for the periods which are set out below. 
Said individual defendants, during the period covered by this indictment, have 
heen actively engaged in the management, direction, and control of the affairs. 
policies, and acts of the respective corporate defendants with which they are 
or have been associated as indicated below, and particularly those affairs, 
policies, and acts of the said defendants described in this indictment. 


Name of Individual 


iwin L. Newcomb... .| New York, New York 


t Morrisson . Portland, M 


' . Hazeltine 
Company President 
i late; Fourth \ 
” 4 hairmat 


, 1932: C 
, W. D. A., 1989441; 
lof Control, N. W. D. A., 
\iember, Committee or 
W. DD. A., 1936-37 


Distribution of Proprietaries, 
1982-33, 1939-40 
iL. Kaltman ty, New J President, Kaltman & Co., Inc 
\I I ‘ommittee on Special Lines, 
, 1936-37 
nt, The Kauffman Lattimer 
‘ompany; Meniber, Board of Control, 
N. W ID. A., 1932-35; Member, Com- 
ittee on Distribution of Proprietaries, 
N. W.D. A... 1936-39 
First Vice-President, Kiefer-Stewart Com 
pany: President, N. W. D. A., 1934 
C} . Board of Control, N.W.D.A 
1932-34, 1-37 Member, Board of 
Control, N D>. A.. 1987-39 
Secretary, Charles Leich and Company, 
1932-40; Vice-President and General Man- 
ge MekKesson & Robbins, Incorpo 
. Providence Division, 1940 to date 
Member, Board of Control, N. W.D. A., 
1939 to date; Member, Committee on Dis 
tribution of Proprietaries, N. W. D. A 
1933-39; Member, Committee on Special! 
Line N. W. D. A., 1935-37 


Kauffman 
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Business Address 


ave »w Orleans, Reulsione 


Name of Individual 


Irving L. Lyons 


Charles F. Michaels... New York, New York 


Bernard H. Badanes | New York, New York 


Leo A. Lanigan Chicago, Dlinois 


George V. Doerr........-.-....| Minneapolis, Minnesota 


Thomas O | Chattanooga, Tennessec 


Edward P. Schradet , Missouri 


William J. Mooney, Jr.. | Indianapolis, Indiana. .- 
! 


| 


Charles C, Caruso New York, New York 


James Mahlon Buck. -- Philadel phi 


James M, Penland Dallas, Texas 


Meridian, Mississippi 


James C. Hollorai Lynchburg, Virginia 


Brookivn, New York 


t W. Adkins Milwaukee, Wisconsin 


ic 
| 


, Pennsylvan 


Third Vice-Pri 


Official Titles or Positions 

President, I. L. Lyons & Company | 
ited; Member, Committee on Distr 
tion of Proprietaries, N. W. D 
1936-39. 

Chairman of the Board of Dire« 

McKesson & Robbins, Incorporate i 

Vice-President in Charge of General! | 
and Sundries Buying, McKess 
Robbins Incorporated: Member, ¢ 
mittee on Distribution of Propriet 
N. W. D. A., 1932 to date. 

Director, McKesson & Robbins, In 
rated; Regional Vice-President and 
ager, eKesson & Robbins, Inco 
rated, Fuller-Morrisson Division; M 
ber, Board of Control, N. W 2) 
1932-35; Member, Committee o 
tribution of Proprietaries, N. W 
1932 to date 

Director, McKesson & Robbins, 
porated; Regional Vice-President 
Kesson & Robbins, Incorpor 
neapolis Drug Division; 
i, a. 2 1939-40; Chairm 
of Control Ww. bd 

\ Board 
44, 1936-37 
‘ tobbin 
i] Viee- Presider 
on & Robbins, 
vision; First \ 
D. A., 1937-% 
Committee on Distribution of 
taries, N. W. D. A., 1932-41. 

Secretary, Meyer Brother s 
pany Member Board 
N. W. D. A., 1938-41; Chairman, ( 
mittee on “yg ee of Propriet 
N. W. D. A., 1982 Committee 
tary, Committee on : Dist: bution of | 
prietaries, N. W. D. A., 1933-36; 
ber, Committee on Distribution of 

ies, N. W. D. A., 1938-39, | 


1 | 
seu 


Drug ( 
of Cont 


dat 

President and Sales Manager, Mo 
Mueller-W va Company; 
President, N. W. D. A., 1936 7; \ 
ber, Committee on Distributi 
prietaries, N. W. D. A., 1933 vi, 19 
date 


Secon 


sident 
Schieffelin & Co.; First 
N. W. D. A., 1936 
Committee on Distributio 
iries, N. W. D. A., 1988-41; 

ee on Distribution of | 

4, 1933-38, 1941 t 

eneral Manager, 

1 Incorporated; | 
dent, I A., 1937-38; First 
President, N, W. D. A., 1983-34; Me 
Board of Control, N. W. D. A., 
Member, Committee on Distrib 
Proprietaries, N. W. D. A., 

President and General M 
western Drug Corporati 
Committee on Distrit ution ‘of P 
turies, N. W. D. A., 1932-33, 1934 t 
President and Treasurer, St andard 
Company; Second V ice-P. esident. N 
DD. A., 1985-36: Mem 
trol, N W i? \ , 1936-39: M 
n 


and Dire 
V ice- I 
ict 


7 ere 


tion of 
to d ate 
Strother 


ommittee on Distribu 
taries, N. W. 1). A., 1982 

Secretary and Director, 
Company; Member, Committes 
tribution of Proprietaries, N. W 
1933 to date. 

Vice-President, Towns & Jame 
Member, Bourd of Control, N. W 
1932-33, 1939-40 General Ch 
Committee on Distribution of P 
taries, N. W. D. A., 1933-38; M 
Committee on Distribution of P 
taries, N. W. D. A., 1938-39 

Executive Vice-President, Yahr-La 
Ine.; Member, Committee on Dist 
tion of Proprietaries, N. W. D. A., | 
39 
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12. Whenever it is hereinafter alleged in this indictment that the defendant 
N. W. D. A. did any act or thing, such allegation shall be deemed to mean that 
the officers, agents, and employees of the said defendant N. W. D. A., including 
the individuals named herein as defendants and described as officers, agents, 
or employees of the said defendant N. W. D. A., authorized, ordered, or did 
such aet or thing while actively engaged in the management, direction, and 
control of the affairs, policies, and acts of the said defendant N. W. D. A.:; when- 
ever it is hereinafter alleged that any defendant wholesaler did any act or thing, 
such allegation shall be deemed to mean that the officers, agents, and employees 
of the said defendant wholesaler, including the individuals named herein as 
defendants and described as officers, agents, or employees of the said defendant 
wholesaler, authorized, ordered, or did such act or thing while actively engaged 
in the management, direction, and control of the affairs, policies, and acts of 
the said defendant wholesaler. 


IV. NATURE OF TRADE AND COMMERCE INVOLVED 


18. Drug products are manufactured by a large number of manufacturers 
located in various of the states of the United States. These manufacturers gen 
erally sell a substantial part of their drug products to wholesalers, who resell 
said products to retail druggists. Practically all of said manufacturers also 
sell a part of their drug products direct to retail druggists 

14. A large part of said manufacturers sell and distribute a substantial amount 
of their drug products in interstate commerce to wholesalers located in states 
other than the state of manufacture, and many of said manufacturers sell and 
distribute their drug products on a national basis to wholesalers located through 
out the various states of the United States. Most of said wholesalers are also 
engaged in an interstate business, selling and distributing a part of the drug 
products handled by them to retail druggists located in states other than those 
in which said wholesalers are respectively located. 

15. The defendant N. W. D. A. is a large national association whose active 
membership is composed of about 211 wholesalers located in the various states 
of the United States. Approximately 64 of these are branches of the defendant 
McKesson & Robbins, Incorporated, which branches are located throughout 
the United States. The members of the defendant N. W. D. A. constitute in 
general the largest and most important wholesalers in the nation, doing approxi 
mately SO0% of the wholesale drug business done in the United States. Prac 
tically all of these members come within the class known in the trade as full 
line service wholesalers, being wholesalers who handle a full line of drug 
products and provide various services in connection with sales to retail druggists. 
Substantially all of said members, including the defendant wholesalers, are 
engaged in an interstate business, buying a substantial part of the drug products 
handled by them from manufacturers located outside the states in which said 
members are respectively located, and selling a part of said products to retail 
druggists located in states other than those in which said members are respec 
tively located. 

16. In addition to the wholesalers holding membership in the defendant 
N. W. D. A., there are a substantial number of other wholesalers located through- 
out the United States. Many of these are also engaged in an interstate busi- 
ness, purchasing a large part of the drug products handled by them from 
manufacturers located outside the states in which said wholesalers are respec- 
tively located, and selling a part of said products to retail druggists located 
in States other than those in which said wholesalers are respectively located. 
Some of these are known in the trade as mutual wholesalers, being cooperative 
organizations which have as members a number of retail druggists, and who 
purchase for and sell to such members and others. Others are known in the 
trade as short line wholesalers, being organizations which do not handle a 
full line of drug products but which handle only a limited number of such 
products composed mostly of fast-selling items. There are also a limited 

imber of full line service wholesalers located in various parts of the United 
States who are not members of the defendant N. W. D. A. 

17. It is and has been for many years the general practice in the drug in- 
dustry to base wholesale purchasing prices and wholesale selling prices on 

holesaie list prices announced by the respective manufacturers, the whole- 
le purchasing prices and the wholesale selling prices being figured on the 
basis of discounts from the wholesale list prices. 
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18. Prior to the formation of the combination and conspiracy hereinafter 
deseribed, there was active price competition between wholesalers throughout 
the United States in the sale of drug products to retail druggists, this competi- 
tion being generally in the form of varying discounts from the wholesale list 
prices allowed by said wholesalers to said retail druggists. 


Vv. THE CONSPIRACY 


19. Beginning in or about the year 1932, the exact date being to the Grand 
Jurors unknown, and continuing thereafter to the date of the presentation of 
this indictment, the defendants, and the other members of the defendant 
N. W. D. A., and others to the Grand Jurors unknown, well knowing all the 
facts alleged in this indictment, knowingly have been engaged in a combina- 
tion and conspiracy to raise, fix, and maintain the wholesalers’ margins of 
profit on drug products by (a) raising, fixing, stabilizing, and maintaining the 
wholesale selling prices of said drug products, and by (b) fixing and maintain- 
ing the wholesale purchasing prices of said drug products at levels demanded 
by the said defendants and the other members of the defendant N. W. D. A,, 
Which combination and conspiracy in fact has been and is now in restraint of 
the hereinbefore described trade and commerce in drug products among the 
several states, and in violation of Section 1 ef the Act of Congress of July 2, 
1890. as amended, commonly Known as the Sherman Act, and which combina- 
tion and conspiracy is now described in further detail, that is to say: 

20. It is and has been a part of said combination and conspiracy 

(a) That the defendant N. W. D. A. prepare, publish, and circulate to its 
members and to manufacturers reports, bulletins, and studies purporting 
to show the handling and operating costs of members of the defendant 
N. W. D. A. for the purpose of showing the margins of profit, the wholesale 
selling prices, and the wholesale purchasing prices which were satisfactory 
to the defendants and the other members of the defendant N. W. D. A. on 
various types of drug products; 

(b) That the defendants, and the other members of the defendant 
N. W. D. A., persuade, induce, and compel manufacturers to enter into and 
maintain one of the following three plans (hereinafter sometimes referred 
to as the stabilization plans) for fixing, stabilizing, and maintaining whole 
sale selling prices: (1) a del credere factor plan under which wholesalers 
were appointed del credere factors of the manufacturer and were directed 
as such factors to sell to retail druggists at stipulated prices: (2) a so-called 
voluntary stabilization plan under which the manufacturer announced sug 
gested wholesale selling prices, requested its wholesalers not to sell its drug 
products to retail druggists at prices below the suggested prices, and a! 
nounced that it would refuse to sell to wholesalers who did so: (3) a manu 
facturer-wholesaler fair trade contract plan under which minimum wholesale 
selling prices were established in manufacturer-wholesaler fair trade con 
tracts, in a manner and for a purpose not contemplated by the Miller-Tydings 
amendment to the Sherman Act (Act of Congress of August 17, 1937, 50 Stat 
693) and the various state fair trade acts: 

(ec) That the defendants, and the other members of the defendant 
N. W. D. A., persuade, induce, and compel manufacturers to adopt as part of 
the stabilization plans polices of selective distribution under which the manu 
facturers selected as wholesalers only those who would not resell to retail 
druggists at prices below those established in the stabilization plans, and 
cut off and refused to sell to those wholesalers who would do so; 

(d) That the defendants, and the other members of the defendant 
N. W. D. A., persuade, induce, and compel manufacturers to establish and 
maintain in the stabilization plans wholesale selling prices which were 
acceptable to the said defendants and the other members of the defendant 
N. W ..D. A., and which would guarantee them margins of profit which were 
acceptable to them: 

(e) That the defendant N. W. 1D. A. advise manufacturers as to the 
wholesale selling prices which should be established in the stabilization 
plans, negotiate with manufacturers concerning said prices, agree with 
manufacturers as to the wholesale selling prices te be established in said 
plans, and approve for its members said stabilization plans ineluding 
the whelesale selling prices established therein: 

(f) That the defendant N. W. D. A. prepare and circulate to its members 
bulletins announcing the adoption of each stabilization plan approved b: 
the defendant N. W. D. A., and at intervals prepare and circulate to its 
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members bulletins listing the names of all manufacturers who had entered 
into approved stabilization plans, for the purpose of keeping its members in- 
formed as to those manufacturers who had entered into approved stabiliza- 
tion plans and those who had not: 

(g) That the defendants, and the other members of the defendant N. W. 
Ir A., threaten manufacturers with lack of cooperation in the sale of drug 
products not included in approved stabilization plans, and actually refuse 
to cooperate in the sale of such products ; 

(h) That the defendants, and the other members of the defendant 
N. W. D. A., promise to promote, push, and cooperate in the sale of, and 
actually promote, push, and cooperate in the sale of drug products included 
in approved stabilization plans; 

(i) That the defendants, and the other members of the defendant N. W. 
I. A., threaten to handle on a drop-shipment order basis, threaten to refuse 
to curry in stock, threaten to refuse to sell from stock, and threaten to 
boycott, and actually handle on a drop-shipment order basis, refuse to Carry 
in stock, refuse to sell from stock, and boycott drug products not included 
in approved stabilization plans for the purpose of compelling manufae 
turers of said products to enter into said plans: 

(j) That the defendant wholesalers, and the other members of the 
defendant N. W. D. A., agree among themselves to sell drug products inp 
cluded in approved stabilibzation plans at prices not below those established 
in Sail plans; 

(k) That the defendant wholesalers, and the other members of the de 
fendant N. W. D. A., sell drug products included in approved stabilization 
plans at prices not below those established in said plans ; 

(1) That the defendants, and the other members of the defendant N. W. 
D. A., persuade, induce, and compel manufacturers of drug products to 
establish wholesale purchasing prices at levels demanded by the said de 
fendants and the other members of the defendant N. W. DD). A 

(m) That the defendants, and the other members of the defendant N. W 
D>. A., threaten manufacturers with lack of Cooperation in the sale of drug 
products on which the wholesale purchasing prices were not established at 
levels demanded by the said defendants und the other members of the de 
fendant N. W. D. A., and actually refuse to cooperate in the sale of such 
products: 

(n) That the defendants, and the other members of the defendant 
N. W. DD. A. promise to promote, push, and cooperate in the sale of, and 
actually promote, push, and cooperate in the sale of drug products on which 
the wholesale purchasing prices were established at levels demanded by the 
suid defendants and the other members of the defendant No W. DA 

(o) That the defendants, and the other members of the defendant 
N. W. LD). A... threaten to handle on a drop-shipment order basis, threaten to 
refuse to carry in stock, threaten to refuse to sell from stock, and threaten 
to boycott, and actually handle on a drop-shipment order busis, refuse to 
carry in stock, refuse to sell from stock, and boycott drug products on which 
the wholesale purchasing prices were not established at levels demanded 
by the said defendants and the other members of the defendant N. W. DD. A. 

21. For the purpose of effectuating the aforesaid combination and conspiracy, 
the defendants, and the other members of the defendant N. W. D. A., have regu- 
larly and continuously entered into those agreements and done those things which 
they combined and couspired to do as hereinbefore alleged. 


VI. PURPOSE AND EFFECT OF THE CONSPIRACY 


22. The purpose, intent, and effect of the combination and conspiracy herein 
before alleged is and has been (a) to raise, fix, stabilize, and maintain the 
wholesale selling prices of drug products sold and distributed in interstate com- 
merce throughout the United States at levels acceptable to the defendants and 
the other members of the defendant N. W. D. A.: (b) to restrain, prevent, and 
eliminate price competition among the members of the defendant N. W. D. A. in 
the sale and distribution of drug products. in interstate commerce throughout 
the United States; (c) to restrain, prevent, and eliminate price competition be- 
tween the members of the defendant N. W. D. A. and other wholesalers in the 
sale and distribution of drug products in interstate conimmerce throughout the 
United States; (d) to restrain and suppress interstate trade and commerce in 
drug products which were not included in approved stabilization plans: (e) to fix 
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and maintain the wholesale purchasing prices of drug products sold and distri 
uted in interstate commerce throughout the United States at levels demanded |) 
the defendants and the other members of the defendant N. W. D. A.; and (f) : 
restrain and suppress interstate trade and commerce in drug products on whic} 
the wholesale purchasing prices were not established at levels demanded by the 
defendants and the other members of the defendant N. W. D. A. 

23. It has never been and is not now the purpose, intent, or effect of sai: 
combination and conspiracy to promote the purpose of the Miller-Tydings amen: 
ment to the Sherman Act (Act of Congress of August 17, 1937, 50 Stat. 693) and 
the various state fair trade acts, or to establish wholesale selling prices on drug 
products to protect the good will in the trade marks, brands, or names of the 
producers or distributors of said drug products. 


VII. JURISDICTION AND VENUE 


24. The combination and conspiracy herein alleged has operated and has been 
carried out in part within the District of New Jersey. In pursuance of said 
combination and conspiracy and in furtherance of its objectives, (a) some of the 
defendant wholesalers, and other members of the defendant N. W. D. A., have 
sold drug products in the District of New Jersey at the wholesale selling prices 
raised, fixed, and stabilized as hereinbefore alleged: «b) the defendants D 
Kaltman & Co., Inc., and McKesson & Robbins, Incorporated (operating through 
its Newark Division located at Newark, New Jersey) have done and performed 
within the District of New Jersey those acts and things set out in subparagraphs 
(b), (©), «d), Og), (h), (i), (3), Ck), C1). Cm), (m) and (0) of Paragraph 20 of 
this indictment; (c) the defendant N. W. D. A. has sent to the defendant D. Kal 
man & Co., Inc., and the Newark Division of the defendant McKesson & Robbins, 
Incorporated, both located in the District of New Jersey, and to manufacturers 
located in said District, and said defendants and manufacturers have received 
in said District, the reports, bulletins, and studies described in subparagraph (:) 
of Paragraph 20 of this indictment; (d) the defendant N. W. D. A. has sent to 
the defendant D. Kaltman & Co., Inc., and the Newark Division of the defendant 
McKesson & Robbins, Incorporated, both located in the District of New Jersey 
and said defendants have received in said District, the bulletins described in 
subparagraph (f) of Paragraph 20 of this indictment; (e) the defendants, and 
the other members of the defendant N. W. D. A., have sent to manufacturers 
located in the District of New Jersey, and said manufacturers have received i 
said District, letters threatening lack of cooperation in the sale of their drug 
products, threatening to handle said products on a drop-shipment order basis 
threatening to refuse to carry said products in stock, threatening to refuse to sel! 
said products from stock, and threatening to boycott said products; and (f) the 
defendant wholesalers, and the other members of the defendant N. W. D. A., have 
sent large numbers of drop-shipment orders to manufacturers located in the 
District of New Jersey, and said manufacturers have received said orders in said 
District. 

25. And so the Grand Jurors aforesaid, upon their oaths aforesaid, do find and 
present that the defendants, throughout the period aforesaid, including the three 
years next preceding the date of the presentation of this indictment, at the places 
and in the manner and form aforesaid, unlawfully have engaged in a continuing 
combination and conspiracy in restraint of trade and commerce in drug products 
among the several states of the United States, contrary to the form of the stature 
of the United States of America in such case made and provided, and against the 
peace and dignity of the United States of America. 

A true bill: 

FREEMAN LIARRISON, 
Foreman. 
THURMAN ARNOLD, 
Assistant Attorney General. 
(CHARLES M. PHILLIPS, 
United States Attorney 
KENNETH L. KIMBLE, 
Special Assistant to the Attorney General. 
GEORGE W. WISE, 
SAMUEL FLATOW, 
FRANK DENUNZIO, 
Epwarp F. Corcoran, 
Rosert A. McGuer, 
Special Attorneys. 
Returned February 6, 1942. 
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roe Distrrer Court or THE Unrrep STATES FOR THE Disricr or New JERSEY 
November term, 1941 
No. GS8e (Criminal) 


| nited States of America vy. National Association of Retail Druggists, New Jersey 
Pharmaceutical Association, Conference of Pharmaceutical Association Secre- 
taries, The Atlantic County Drug Club, Bergen County Pharmaceutical Asso- 
ation, Camden County Pharmaceutical Association, Drug Federation of New 
fersey, Inc. (Now operating under the name, Esser County Pharmaceutical 
issociation), Blizabeth Pharmaceutical Association, Hoboken Pharmaceutical 
issociation, Hudson County Pharmaceutical Association, Mercer County Phar- 
maceutical Association, Middlesex County Pharmaceutical Association, Morris 
County Pharmaceutical Association, Passaic County Pharmaceutical Associa- 
tion, Somerset County Pharmaceutical Association, Union County Pharma- 
ceutical Society, nie.. David I. Cohen, John W. Dargavel, John J. Debus, 
Robert P. Fischelis, Charles R. Garrabrant, A. R. Granito, Arthur P. Grosman, 
Henry D. Kehr, Emil P. Martini, John J. McLaughlin, Jeannette B. Osofsky, 
Harry B. Reibel, George A. Sacher, Silvio Sappia, Oscar Singer, defendants 


INDICTMEN’ 


Unirep STATES OF AMERICA 
District of New Jersey, 88: 
fhe Grand Jurors of the United States of America, duly impaneled, sworn, 
and charged in the District Court of the United States for the District of New 
Jersey at the November 1941 Term of said Court, and inquiring within and for 
said District at said term of said Court, do upon their oaths find and present as 
follows. to wit: 


I. PERIOD OF TIME COVERED BY THE INDICTMENT 


1. Each of the allegations hereinafter contained in this indictment shall be 
deemed to refer to the period of time beginning in or about the year 1932, the 
exact date being to the Grand Jurors unknown, and continuing thereafter up to 
and including the date of the presentation of this indictment, unless otherwise 
expressly stated. 

2. Each allegation hereinafter made in this indictment that an act has been 
done by any of the defendants herein, or by any other person, shall be deemed 
to be an allegation that such act was performed within three years next preced- 
ing the date of the presentation of this indictment, unless otherwise expressly 
st ited. 

Il. DEFINITIONS 


3%. Wherever the words “drug store items” are used in this indictment, they 
shall be deemed to include patent and proprietary medicines, cosmetics, toiletries, 
drug sundries, simple home remedies and other items customarily sold in drug 
stores, 

!, Wherever the words “retail druggist” or “retailer” are used in this in- 
dictinent, they shall be deemed to include persons, partnerships, and corpora- 
tions operating a store or department in charge of a registered pharmacist for the 
sale and distribution of drug store items to the consuming public. Wherever 
the words “retail drug store” or “drug store” are used in this indictment, they 
shall be deemed to include a store operated by a retail druggist or retailer. 

5. Wherever the words “wholesaler” or “jobber” are used in this indictment, 
they shall be deemed to include persons, partnerships, corporations, and asse- 
iutions engaged in the purchase of drug store items from producers for resale 
to retail druggists and drug stores. 

6. Wherever the word “producer” is used in this indictment, it shall be deemed 
to include persons, partnerships, and corporations who produce, manufacture, 
package, or otherwise prepare drug store items. 

7. Wherever the words “drop shipment” are used in this indictment, they 
shall be deemed to include shipments of drug store items directly from a pro- 
ducer to a retailer, regardless of whether or not the sale is made through a 
wholesaler. 

Ss. Wherever the words “wholesale prices” are used in this indictment, they 
shall be deemed to include the prices at which retailers may purchase drug 
store items whether such drug store items are purchased from a wholesaler 
ra producer. 
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9. Wherever the words “retail prices’ are used in this indictment, they shail 
be deemed to include the prices charged for drug store items sold by a retailer 
le a consumer, 

10. Wherever the term “New Jersey Fair Trade Act” is used in this indict 
ment, it is meant to designate Chapter 5S of the Laws of 1935, section 2, page 
i41 of the State of New Jersey as amended. 

11. Wherever the term “Miller-Tydings Amendment” is used in this indict 
ment it is meant to designate Public Laws of the United States, number 314, 
Toth Congress (¢. 690, Title VIII, 50 Stat. 693). 


Hl, THE DEFENDANTS 


12. The National Association of Retail Druggists (hereinafter somet 
referred to as NARD) is hereby indicted and made a defendant herein. Sa 
NARD is a corporation organized and existing under the laws of the State 
Iilinois with its principal place of business in Chicago, Hlinois. The act 
membership of said NARD is composed of retail druggists. 

Associate members of said NARD are former active members who hav 
become ineligible for active membership and numerous state pharmaceutica 
associations affiliated with said NARD in accordance with the constitutio 
thereof, 

13. Conference of Pharmaceutical Association Secretaries is hereby indict 
and made a defendant herein. Said Conference of Pharmaceutical Associat 
Secretaries is an unincorporated association Composed of secretaries of various 
pharmaceutical associations. 

14. New Jersey Pharmaceutical Association (hereinafter sometimes referred 
to as NJPA) is hereby indicted and made a defendant herein. Said NJPA is a 
corporation organized and existing under the laws of the State of New Jersey 
with its principal place of business at Trenton, New Jersey. The active 
membership of said NJVA is composed of retail druggists. 

15. The following named county pharmaceutical associations are hereby in 
dicted and made defendants herein. Each is a corporation organized and existing 
under the laws of the State of New Jersey and each is chartered by NJPA and 
is constituted us the representative organization of NJPA within the jurisdiction 
set forth in the constitution of the said county association. The members of each 
of said county associations are members of the NJPA, 

The Atlantic County Drug Club 

Bergen County Pharmaceutical Association 

Camden County Pharmaceutical Association 

Drug Federation of New Jersey, Inc. 
(operating and chartered by NJPA under the 
Pharmaceutical Association) 

Hudson County Pharmaceutical Association 
(sometimes known as the Hudson County Retail Drug 

Passaic County Pharmaceutical Association 

Union County Pharmaceutical Society, Ine. 

Elizabeth Pharmaceutical Association is hereby indicted and made a defen 
ant herein. It is a corporation organized and existing under the laws of the 
State of New Jersey, and is affiliated with N.JJPA through affiliation with defend 
ant Union County Pharmaceutical Society, Inc. 

16. The following named associations are hereby indicted and made defend 
ants herein. Each is an unincorporated association organized and existing 
the State of New Jersey. Each is chartered by NJPA, 

Mercer County Pharmaceutical Association 
Middlesex County Pharmaceutical Association 
Morris County Pharmaceutical Association 
Somerset County Pharmaceutical Association 

Hoboken Pharmaceutical Association is hereby indicted and made a defendant 
herein. It is an unincorporated association organized and existing within th: 
State of New Jersey and is affiliated with NJPA through affiliation with d 
fendant Hudson County Pharmaceutical Association. 

17. The following named individuals are hereby indicted and made defend 
ants herein. Each of said individuals is associated with the defendants listed in 
paragraphs 12 through 16, inclusive (hereinafter sometimes referred to as 
defendant associations) and holds official titles or positions therewith 
indicated below, or has been so associated, or has held positions therewith, for 
the periods set forth below. Said individual defendants during the peri 
covered by this indictment have been actively engaged in the management 
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direction, and control of the affairs, policies, and acts of the respective defend- 
ants with which they are or have been associated as indicated below, and par- 
ticularly those affairs, policies, and acts of said defendants described in this 
ndictment. 


NARD, 19 
iger, NARD, 19351 
Delegate to NARD 
Member, vard « 


Prac 


t* 
County, 19386-19038, 
Plmrmuaceutical 
Fair Trade Legis! 
NARD 1434 140% 
Member, Board of 
Com 
PA 
1042 


ule 
N 


is. Whenever it is hereinafter alleged in this indictment that any defendant 
‘sociation did any act or thing, such allegation shall be deemed to mean that 
e officers, agents, and employees of said defendant associations, including the 
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individuals named herein as defendants and described as officers, agents 

employees of suid defendants, authorized, ordered, or did such act or thing w! 
actively engaged in the management, direction, and control of the affairs, poli 

and acts of said defendant associations, 


IV. NATURE OF TRADE AND COMMERCE INVOLVED 


19. Drug store items are produced by a large number of producers locat: 
various states of the United States. These producers sell a substantial port 
of their output to wholesalers who resell the same to retail druggists. <A 
proportion of said producers also sell a substantial portion of their drug st 
items direct to retail druggists. Said producers of drng store items sel! 
distribute a substantial proportion of their output to wholesalers and to retai 
located in states other than the state in which said output is produced. Ce 
of said producers, during one or more of the stages of the manufacturing yp: 
ess, Ship products from one State to another. Many of said producers sel! 
distribute their output on a national basis. There are a number of geograp! 
areas in the United States which are known in the drug trade as metropoli 
trading areas. These metropolitan trading areas include the communities 
rounding large cities which are within commuting distance. They often ink 
portions of other states as is the case in the metropolitan areas of New \ 
and Philadelphia which embrace communities in New Jersey. The retail p: 
of drug store items in one portion of each of said areas located in one state 
affected by the retail prices in other parts of the same area which are local 
ina different state. Wholesalers located in one state often serve retail druggist 
located in states other than those in which the whoiesulers are located 
many instances retail druggists located in the same state in which a produ 
is located purchase drug store items manufactured by such producer from 
wholesalers located in a different state. In some instances, drug store item 
ordered by wholesalers located in the same state in which a purchasing reta 
is located from producers located in a different state and are drop shipped 
such producers to such retailer. 

The defendant, NARD, is a large national association composed of abs 
forty-nine association associate Members, a small number of individual asso 
members, and approximately twenty-five thousand active members. The pris 
pal associate members are state associations from the states of the United Stu 
and the District of Columbia. One of said affiliated associations is NJPA. 1 
defendant, Conference of Pharmaceutical Association Secretaries, is an ass: 
tion composed of the secretaries of the principal pharmaceutical associat 
located in the various states of the United States and the District of Colum! 
Defendant NJPA is represented in said defendant Conference of Pharmaceut 
Association Secretaries through the membership of the secretary of NJPA. 
active members of NARI are retail druggists located in the various states ot! 
United States and the District of Columbia. The active members of the 
fendant NARD do approximately fifty-five percent of the business in drug st 
items sold at retail in the United States. Substantially all of said members | 
a part of the drug store items sold by them from producers located outside 
states in Which said members are respectively located, or from wholesalers loca! 
outside the states in which said members are respectively located, 

20. There are about eighteen hundred retail drug stores located in the Stat: 
New Jersey. Approximately twelve hundred retail druggists are members of 
defendant NJPA and approximately six hundred are members of the defend 
NARD. A large number of retail druggists are members of both defendant NARI) 
and defendant NJPA. The defendants, The Atlantic County Drug Club, Bers 
County Pharmaceutical Association, Camden County Pharmaceutical Associati 
hlizabeth Pharmaceutical Association, Drug Federation of New Jersey, 
(operating under the name—Essex County Pharmaceutical Association), Ho! 
ken Pharmaceutical Association, Hndson County Pharmaceutical Associati: 
Mercer County Pharmaceutical Association, Middlesex County VPharmaceu 
Association, Morris County Pharmaceutical Association, Passaic County VP! 
maceutical Association, Somerset County Pharmaceutical Association, and 
Union County Pharmaceutical Society, Inc., are local associations princiy: 
composed of retail druggists located in cities or counties of the State of Ne 
Jersey. Each is affiliated, either by direct charter or by interlocking mem!) 
ship, with the defendant NJPA. In addition to the retail druggists holding mi 
bership in the defendants named in this paragraph, there are a substan! 
number of other retail druggists. A large portion of these other druggists 2» 
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purchase a substantial portion of the drug store items handled by them from 
anufacturers or wholesalers located outside the states in which said retailers 
are located, 

There are two principal trading areas in the State of New Jersey, one located 
in the northern part of the state and the other in the southern part of the 
state. The trading area located in the nerthern part of the state serves, to a 
considerable degree, individuals residing in New Jersey who are engaged in 
business in the State of New York, and the southern trading area serves, to a 
onsiderable degree, individuals residing in New Jersey who are engaged in busi 
ness in the State of Pennsylvania. There are retail drug stores readily avail 
able to these individuals near their places of business and near their homes. 
Prior to the formation of the combination and conspiracy hereinafter described, 
the retail price of drug store items in the northern trading area was, accordingly, 

eely dependent on the retail prices in the adjoining territory of New York 
and the retail price in the southern area was largely dependent on the retail 
price in the adjoining area of the State of Pennsylvania. There was active price 
ompetition among retail druggists located in said states in the sale of drug 
store items and active price competition among producers and amoung wholesalers 

th respect to wholesale prices. A substantial amount of the drug store items 
sold in the northern trading aren are purchased from wholesalers and delivered 
rom Warehouses located in the State of New York, and a large portion of the 
drug store items sold in the southern trading area are purchased from whole 
sulers and delivered fron: warehouses located in the State of Pennsylvania 

\ substantial amount of drug store items sold by retailers in the State of 
New Jersey are shipped directly by out of state producers to such retailers. 
Retail druggists are the conduit through which drug store items produced in 
and shipped from points outside the State of New Jersey are distributed to the 
consuming public. Drug store items are marketed by means of a continuous 
chain of shipments from producers outside of the State of New Jersey throuth 
wholesalers and retailers to the consuming public. Increases in the retail 
prices of such drug store items have the effect of reducing the amounts thereof 
purchased by the consuming public, thus reducing the amount of such drug store 
fers shipped in interstate commerce 


VV. THE CONSPIRACY 


“1. Beginning in or about the year 1952, the exact date being to the Grand 
wrors unknown, and continuing thereafter to the date of the presentation of 
is indictment, the defendants aud others to the Grand Jurors unknown, well 
kiowing all the facts alleged in this indictment, knowingly have been engaved 
na combination and conspiracy to raise, fix, and maintain the retailers’ mar 
ins of profit on drug store items by (a) fixing, stabilizing. and maintaining 
e retail prices of drug itetus, and by (b) fixing, stabilizing, and maintaining 
the wholesale prices of said drug store items purchased by them, which combina 
on and conspiracy in fact has been and is new in restraint of the hereinbefore 
lescribed trade and commerce in drug store items among the several states and 
iolation of Section 1 of the Act of Congress of July 2, 1S00 as amended, com 
monly known as the Sherman Act, and which combination and conspiracy is 

now described in further detail, that is to say: 
It has been a part of said combination and conspiracy that defendants and 

r co-conspirators : 

(a) Obstruct, restrict, and prevent the distribution of drug store items 
through channels of distribution other than retail drug stores. 

(b) Fix, control, peg, and stabilize the retail prices of drug store items by’ 
agreements among themselves and by persuading, inducing, and compelling 
producers to enter into and maintain agreements fixing retail prices 

(c) Fix, control, and stabilize wholesale prices by persuading, inducing, 
and compelling manufacturers to set wholesale prices at levels bearing the 
relation to retail prices satisfactory to said defendants 

(d) Obstruct, restrict, and prevent the use of producers’ sales policies and 
methods of packaging disapproved by said defendants including combina 
tion deals, that is, sales of several items in combination 

(e) Boycott, refuse to sell, refuse to cooperate in the sale of, and uryve 
the acceptance of substitutes for, drug store items, the producers of which 
have failed to accede to the demands of said defendants 

(f) Combine, agree, and undertake to promote the sale of drug store ite 
the producers of which have acceded to the demands of said defendants 
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(g) Establish, maintain, and operate a system known as the “Capta 
Plan” for the rapid dissemination of information concerning, and the enforce 
ment of, the undertakings in this paragraph more fully set forth, 

22. To effectuate said combination and conspiracy and as a part thereof the 
defendants and their co-conspirators have used divers means and methods, in 
cluding some not known to the Grand Jurors. Specifically, said parties have 

(a) Organized the retail druggists by means of state, national, and i 
associations in order that they might act collectively 

(b) Prepared, published, and circulated journals and bulletins for thy 
purpose of showing the margins of profit, other conditions affecting said 
margins of profit. and methods of distribution which are deemed satisfactory 
to the defendants, and of counseling and advising retail druggists. 

(¢) Adopted schedules of margins of profit to be afforded by produce: 
the sale of drug store items deemed satisfactory to defendants 

(d) Persuaded, induced, and compelled producers to enter into and tei: 
tain so-called fair trade contracts, that is, agreements fixing retail price 
said parties acting ostensibly pursuant to the Miller-Tydings Amendme: 
and the New Jersey Fair Trade Act, but in a manner contrary to the terms 
of such statutes. 

(e) Persuaded, induced, and compelled producers to establish and ma 
tain sales policies affecting margins of profit which are deemed satisfactory 
to defendants including policies with respect to combination deals and with 
respect to discounts from wholesale prices 

(f) Negotiated with producers concerning the forms and terms of con 
tracts establishing retail prices, the particnlar retail prices, and other 
policies affecting margins of profit and approved the prices, policies, and 
contracts established by said producers, 

(g) Prepared and circulated lists of the names of producers whose reta 
prices and policies affecting said prices have been approved for the pu 
pose of keeping retail druggists informed as to those producers whose 
retail prices and policies were deemed satisfactory and as to those whose 
retail prices and policies were deemed unsatisfactory and threatened to 
remove and removed from said lists the names of producers whose policies 


affecting said prices were deemed unsatisfactory 


(th) Prepared and circulated publications informing retail durggists 
to the tests which they should apply in determining whether or not pro 
ducers’ policies affecting margins of profit were satisfactory or unsatis 
factory and listing the names of producers whose policies were approved 
und who were deemed deserving of cooperation. 

(i) Threatened producers with lack of cooperation in the sale of drug 
store iterus with respect to the sale of which policies affecting margins of 
profit had not been approved or which were not satisfactory and refused 
to cooperate in the sale of such drug store items. 

(j) Promised to promote, push, and cooperate in the sale of drug store 
items with respect to the sale of which policies affecting margins of profit 
had been approved and promoted, pushed, and cooperated in the sale of 
such drug store items. 

(k) Threatened to refuse to handle, to refuse to sell, to boveott. and to 
urge their customers and preseribing physicians to accept substitutes for 
drug store items with respect to the sale of which policies affecting margins 
of profit had not been approved and refused to carry in stock, refused to 
sell, boyeotted, and urged their customers and prescribing physicians to 
accept substitutes for such drug store items. 

(1) Agreed to sell drug store items whose retail prices had been established 
by producers, at prices not below those so established and sold said drug 
store items at prices not below those so established. 

(m) Persnaded, induced, and compelled producers of drug store items to 
establish wholesale prices at levels bearing the relation to retail prices 
demanded by defendants. 

(n) Threatened producers with lack of cooperation in the sale of drug 
store items on which the wholesale prices were not established at levels 
hearing the relation to retail prices demanded by defendants and refused to 
cooperate in the sale of such drug store items. 

(oO) Promised to promote, push, and cooperate in the sale of and pri 
moted, pushed, and cooperated in the sale of drug store items on which the 
Wholesale prices were established at levels bearing the relation to retail 
prices demanded by defendants 
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(p) Threatened to refuse to handle, to refuse to sell, to boycott, and to 
urge their customers and prescribing physicians to accept substitutes for 
drug store items on which the wholesale prices were not established at 
evels bearing the relation to retail prices demanded by defendants. 

(q) Singled out certain producers whose prices and policies affecting mar- 


‘ins of profit were satisfactory for preferential treatment and urged re- 
tailers to set aside periods of time and advertising and display space to 
promote the drug store items of said producers and cooperated in the adver- 
tising campaigns of producers whose products were well known and adver- 


tised on a national basis but only with respect to the products of such 
’ 


ducers who had entered into so-called fair trade contracts, and ciren! 
to retailers lists of producers participating in such campaign who ha 
nto such contracts effective in the State of New Jersey 
(r) Threatened to discipline and discipline 
of the NJIPA and who made sales of drug store items : 
established by the producers thereof by calling said 
mittee of the NPA and levying fines agauinst them 
(s) Persuaded, induced, and compelled producers of drug 
to threatn to sue and to sue in the Chancery Court of 
Jersey, pursuant to the New Jersey Fair Trade Act, the 
who were not members of the NJPA and whe sold drug store items 
prices below those established by the producers thereot 
(t) Spied upon and informed against reta 
store items at retail prices below those 
(u) Printed and circulated among 
had been established 
(Vv) Established and maintained a bureau for the purpo if “ting 
and disseminating information wit! m Oo producers who failed to en 
force retail prices established Si " wers on drug ste items and 
With respect to retailers who sold u ‘items at prices below those 
established by the producers thereof 
(w) Indneed, advised, counseled, and assisted in the 
brought ly producers an v retailers for the purpose of maint 
prices established by the producers thereof on drug store items 
(x) Notified retailers of the names of producers who failed 
retail prices on drug store items established by said producers 
producers of the names of retailers who sold dr 
below those established by the producers thereof 
(v) Prepared and circulated propaganda concerning 
sumers of the establishment of retail prices 
(z) Held meetings in the cities of Atlantic City, Newark, and Trenton, 
New Jersey: Riehmond, Virginia; Chicago, Illinois; Philadelphia, Penn 
syivanin: St. Louis, Missouri: Cincinnati, Ohio: and other places unknown 
to the Grand Jurors: and at said meetings have considered, discussed, de- 
termined, and agreed upon policies and measures to be adopted and put 
sued in furtherance of said combination and conspiracy 
(aa) Adopted resolutions condemning the practice of producers permit- 
ng sales of drug store items thro Fn ls of retail distribution other 


WW Store Te 


the eff 


than retail drug stores 

(bb) Publicized the action of certain producers who failed to confine the 
retail distribution of Grug store items bearing their trade mark, brand, or 
name solely to retail drug stores 

(ce) Persunded, induced, and compelled producers to confine the retail 
distribution of drug store items bearing their trade mark, brand. or name 
to retail drug stores, 

(dd) Threntened producers with lack of cooperath n in the sales of drug 
store items, the retail distribution of which was not confined solely to retail 


drug stores, and refused to cooperate in the sales of such drug ire items 


(ee) Treatened to refuse to handle. to refuse to sell, to boyveott, and to 


urge their customers to uccept substitutes for drug store items, the 1 
distribution of which was not confined solely to retail drug store 
ff) Caused defendant NJPA to refuse to accept advertisement 

official publication, the New Jersey Journal of Pharmacy, of drug store 
of producers who did not contine the retail distribution of said drug store 
items to retail drug stores 

For the purpose of effectuating the aforesaid combination and conspiracy, 
defendants, and their co-conspirators, have regularly and continuously en 


i‘: 
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tered into those agreements and have done those things which they combined ; 
conspired to do as hereinbefore alleged. 


VI. EFFECT OF THE CONSPIRACY 


24. The effect of the combination and conspiracy hereinbefore alleged is 
has been: 

(a) To fix, stabilize, and maintain the retail prices of drug store item: 

(b) To restrain, prevent, and eliminate price competition between ret 
druggists and thereby to restrain trade and commerce among the seve: 
states in drug store items. 

(ec) To restrain and suppress interstate trade and commerce in drug stor 
items, retail prices of which had not been established and maintained by 
producers thereof. 

(d) To fix and stabilize wholesale prices of drug store items in interst 
commerce at levels bearing the relation to retail prices demanded by 
fendants. 

(e) To restrain and suppress interstate trade and commerce in drug st 
items the retail distribution of which has not been confined solely to ré 
drug stores. 


VII. JURISDICTION AND VENUE 


25. It ha&S never been and is not now the purpose, intent, or effect of said com! 
nation and couspiracy to. promote the purpose of the Miller-Tydings Amendment 
to the Sherman Act (Act of Congress of August 17, 1957, 50 Stat. 695) and tty 
New Jersey Fair Trade Act (Chap. 58, Laws of 1935, Sec. 2, p. 141 of the Stat 
of New Jersey), or to establish wholesale or retail prices on drug store items to 
protect the good will in the trade marks, brands, or names of the producers or 
distributors of said drug store items. 

26. The combination and conspiracy hereinbefore alleged has operated and has 
been carried out in part within the District of New Jersey and has continued 
from the date of its formation down to and including the date of the presenta 
tion of this indictment. The following acts, among others, were committed in 
the District of New Jersey within the three years next preceding the return 
of this indictment pursuant to the combination and conspiracy alleged herein and 
in furtherance thereof: 

(a) The Fair Trade Committee of defendant NJPA on January 21, 1%) 
summoned before it Messrs. Springer and Appel pursuant to Article 1] 
Section 7 of the By-Laws of said defendant selling drug store items at les 
than the retail prices established by the producers thereot; it imposed a 
then suspended a penalty on them. Said action was thereafter and on Jat 
ary 20, 1941 approved by the Board of Trustees of said defendant and | 
minutes of the meeting of said Board were published by said defendant in 1} 
March 1941 issue of the New Jersey Journal of Pharmacy, its offic 
publication. ‘ 

(b) The defendant NJVA has formuiated at Trenton, New Jersey letters 
producers threatening to remove their names from the list of producers w 
have established retail prices unless they took steps to maintain the ret 
prices established by said producers and letters threatening to inform 
members of NJPA that such producers have failed to maintain the ret 
prices so established. 

(c) The defendant NJPA has sent its official publication, the New Jers 
Journal ot Pharmacy, and bulletins and messages to retailers located in th: 
State of New Jersey and said retailers have received the same and have act: 
in accordance with the suggestions and instructions contained therein. 

(d) The defendant NJPA has circulated lists of producers who hav: 
established retail prices effective in the State of New Jersey to retailers 
located in said state. Such a list was circulated in or about May 1941. 

(e) The defendant NJPA announced to its members at a convention he 
at Atlantic City, New Jersey in June 19389 and at other times and in othe 
lianner the names of producers who had failed or refused to maintain retail 
prices on drug store items established by said producers. 

(f) The members of defendant NJPA in convention assembled in Atlant 
City, New Jersey have adopted resolutions condemning certain policies 
affecting margins of profit and said defendant has circulated copies of such 
resolutions to producers who have adopted such policies. 
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(gz) The defendant N.JPA has set up a system of espionage against retailers 
effective in Newark, New Jersey and has reported findings with respect to the 
observance of retail prices of drug store items to the producers thereof. 

27. And so the Grand Jurors aforesaid, upon their oaths aforesaid, do find and 
present that the defendants, throughout the period aforesaid, including the three 
vears next preceding the date of the presentation of this indictment, at the places 
and in the manner and form aforesaid, unlawfully have engaved in a continuing 
combination and conspiracy in restraint of trade and commerce in drug store 
items among the several states of the United States, contrary to the form of the 
statute of the United States of America in such case made and provided, and 
igainst the peace and dignity of the United States of America. 

A true bill: 

FREEMAN HARRISON, 
Foreman 
THURMAN ARNOLD, 
Assistant Attorney General 
CHARLES M. PHILLIPS, 
United States Attorney 
Water W. K. BENNETT, 
Special Assistant to the Attorney General 
Froyp L, Cook 
WILLIAM EE. Day, 
SERTRAM C. DEDMAN, 
Special Attorneys 


Returned March 26, 1942. 


In THE Disrrict Court OF THE UNITED STATES FOR THE SOUTHERN DISTRICT 


oF New YORK 
November term, 1941 
No. 110-495 (Criminal) 


nited States of America v. Waltham Watch Company; I. Alberts’ Sons, Inc.; 
Buss-Linthicum-Thorson, Inc.; A. Cohen & Sons Corp.; Risenstadt Manufac 
turing Co.; The A. H. Ficken Company; A. Frisch & Co., Inc.; A. Hirsch Co.; 
Louis Manheimer & Bros., Inc.; Manheimer Watch Company; M. A. Mead and 
Company; M. Sickles & Sons, Incorporated; Stein & Elibogen Conipany; The 
Wallenstein-Mayer Co.; The Samuel Weinhaus Company; F.C. Dumaine, Jr. 
I. E. Boucher; E. Bagge; L. N. Olsson: H. R. Williams; Nathan Alverts; 
Harold Alberts; Louis G. Buss; Royal G. Linthicum: Harru Cohen; Albert 
Frech; Albert H. Hopmann; A. H. Ficken; John A. Gerwe; Rutledge Sim- 
mons; Herman Hirsch; Herbert BE. Winterberg; Joseph C. Goodman: Samuel 
Berneri; S. G. Cogan; Ed. A. Manheimer; J. T. Montgomery; Mead Mont- 
gomery; Jacob J. Schmukier; Bernard J. Schmukler; A. Leon Sickles; M 
Vorton Sickles: A. L. Ellbogen;: J. S. Stein: Walter Mauer; A. C. Wallenstein: 
Emil Freyer; Harry H. Silverman, defendants 


INDICTMENT 


NITED STATES OF AMERICA 
Southern District of New York, ss: 

The Grand Jurors of the United States of America, duly impaneled, sworn and 
charged in the District Court of the United States for the Southern District of 
New York, at the October 1941 Term of said Court, having begun but not finished 
during the said October Term of said Court, among other things, an investigation 
of matters charged in this indictment; and having continued to sit by order 
of said Court in and for said District during the November Term of said Court, 
for the sole purpose of finishing investications begun and not finished during 
said October Term of said Court, and inquiring within and for said District at 
the November 1941 Term of said Court, do upon their oaths find and present as 
follows, to wit: 


I. PERIOD OF TIME COVERED BY THE INDICTMENT 


: 1. Each of the allegations hereinafter contained in this indictment shall be 
deemed to refer to the period beginning in or about the year 1988, the exact date 
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to the Grand Jurors nnknown, and continuing thereafter up to and including the 
date of the presentation of this indictment, and including the period of the three 
years next preceding the date of the presentation of this indictment, unless othe: 
wise expressly stated. 

2. Each allegation hereinafter made in this indictment that an act bas beer 
done by any of the defendants herein, or by any other person, shall be deemer 
to be an allegation that such act was performed within three years next preced 
ing the date of the presentation of this indictment, unless otherwise expressly 
stated. 


Il. DEFINITIONS 


3. Wherever the words “Waltham products” are used in this indictment, they 
ure meant to signify and include the watches and various parts thereof pro 
duced, manufactured, distributed and sold by the Waltham Watch Company of 
Waltham, Massachusetts. x 

t. Wherever the words “accredited distributor” or “jobber” are used in this 
indictment, they are meant to signify and include a person, partnershi 
corporation engaged as a wholesale watch or jewelry dealer, who has been 
selected and appointed by the Waltham: Watch Company as a wholesale di 
tributor of Waltham products in the respec ales territoe = designated b 


7 
ily) ¢ 


sauidi manutacturer, 
5. Wherever the words “catalog house’ are used in this indictment. they ar 


. 


meant to signify and include a person, partnership or corporation engaged in 


the distribution and sale of merchandise, including watches and jewelry, to 

retail dealers, watch repairers, general storekeepers, large industrial concerns. 

minufacturing firms, banking houses, ships’ posts, CcCommmissaries, and other 

retail outlets, throuch the medium of a catalog prepared, published, issued 
distributed by said persons, partnerships or corporations, 

6. Wherever the word “sub-jobber” is used in this indictment, it is meant to 
signify and inelude a person, partnership or corporation not purchasing direct 
from the manufacturer but from accredited distributors, and selling to other 
dealers, retailers, peddlers and other similar retail and wholesale outlets. 

7. Wherever the words “upstairs house” are used in this indictment, they are 
meant to signify and include a person, partnership or corporation not main- 
taining a store on the street level but operating and doing business from at 
office, showroom or store on a tloor above the street level. 

Ss. Wherever the word “wholesaler” is used in this indictment, it is meant to 
signify and include a person, partnership or corporation engaged in the business 
of selling merchandise, including watches or jewelry, at wholesale, to outlets 
other than consumers. 

% Wherever the word “retailer” is used in this indictment, it is meant to 
signify and include a person, partnership or corporation engaged in the business 
of selling merchandise, including watches or jewelry, directly to consumers. 

10. Wherever the words “shopping” or “shopper” are used in this indictment, 
they are meant to signify and include the system of purchasing or attempting 
to purchase Waltham products at wholesale or retail by individuals employed 
by the Waltham Wateh Company, or any of its accredited distributors, unde 
the guise of being consumers, for the purpose of determining whether black 
listed wholesalers or retailers were obtaining Waltham products, and if so, from 
what souree, 

11. Wherever the word “tracing” is used in this indictment, it is meant to 
signify and include the system of inquiring and ascertaining from the accredited 
distributor as to whom specified Waltham products had been sold and delivered. 

12. Wherever the words “biacklisting” or “blacklist’ ‘are used in this indict 
ment, they are meant to signify and include the practice of listing names ot 
certain persons, partnerships or corporations which the defendants have agreed 
upon as undesirable outlets for Waltham products, and the practice of boycotting 
such persons, partnerships or corporations. 
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Ill. THE DEFENDANTS 


13. The following persons and corporations are hereby indicted and made de- 

fendants herein: 

Waltham Watch Company Harry Cohen 

j. Alberis’ Sons, Ine. Albert Frech 

Buss-Linthieum-Thorson, Ine. Albert H. Hopmann 

A. Cohen & Sons Corp. \. H. Ficken 

Kisenstadt Manufacturing Co John A. Gerwe 

the A. H. Ficken Company Rutledge Simmons 

A. Frisch & Co., Ine. Herman Hirsch 

, Hirsch Co, Herbert E. Winterberg 

Louis Manheimer & Bros., Inc. Joseph C. Goodman 

Manheimer Watch Company Samuel Berneri 

M. A. Mead and Companys Ss. G. Cogan 

M. Sickles & Sons, Incorporiated Ed. A. Manheimer 

Stein & Ellbogen Company J. T. Montgomery 

Phe Wallenstein-Mayver Co. Mead Montgomer) 

The Samuel Weinhaus Company Jacob J. Schmukler 

i. C, Dumaine, J) Bernard J. Schmukler 
kk. Boucher A. Leon Sickles 
Dagge M. Morton Sickles 

L. N. Olssor \. L. Ellbogen 

N. R. Williams J. S. Stein 

Nathan Alberts Walter Maver 

Harold Alberts A. C. Wallenstein 

Louis G. Buss Emil Freyer 

Roval G. Linthicum Harry H. Silverman 


14. The defendant Waltham Watch Company is a corporation organized and 
existing under the laws of the Commonwealth of Massachusetts, and having its 
principal place of business at Waltham, Massachusetts, where it manufactures 
and produces Waltham watches and parts thereof. 

15. The defendant I. Alberts’ Sons, Inc., is a corporation organized and existing 
inder the laws of the Commonwealth of Massachusetts, doing business as an 
accredited distributor, and having its principal place of business at Boston, 
Massachusetts. 

16. The defendant Buss-Linthicum-Thorson, Ine., is a corporation organized 
and existing under the laws of the State of Illinois, doing business as an ececred- 
| distributor, and having its principal place of business at Chicago, Ilinois. 
17. The defendant A. Cohen & Sons Corp., is a corporation organized and 
eXisting under the laws of the State of New York, doing business as an accredited 
distributor, and having its principal place of business at New York, New York. 

IS. The defendant Eisenstadt Manufacturing Co. is a corporation organized 
and existing under the laws of the State of Missouri, doing business as an 
weredited distributor, and having its principal place of business at St. Louis, 


' 
iter 


Missouri. 

19. The defendant The A. H. Ficken Company is a corporation organized 
and existing under the laws of the State of Ohio, doing business as an accredited 
distributor, and having its principal place of business at Cleveland, Ohio. 

20. The defendant A. Frisch & Co., Inc., is a corporation organized and exist 
ing under the laws of the Commonwealth of Massachusetts, doing business as an 
accredited distributor, and having its principal place of business at Boston, 
Massachusetts, 

21. The defendant A. Hirsch Co. is a corporation organized and existing under 
the laws of the State of Illinois, doing business as an accredited distributor, 
and having its principal place of business at Chicago, Illinois. 

“2. The defendant Louis Manheimer & Bros., Inc., is a corporation organized 
and existing under the laws of the State of New York, doing business as an 
accredited distributor, and having its principal place of business at New York, 
New York 

22. The defendant Manheimer Watch Company is a corporation organized and 
existing under the laws of the State of Illinois, doing business as an accredited 
distributor, and having its principal place of business at Chicago, Illinois. 

24. The defendant M. A. Mead and Company is a corporation organized and 
existing under the laws of the State of Illinois, doing business as an accredited 
distributor, and having its principal place of business at Chicago, Illinois 
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25. The defendant M. Sickles & Sons, Incorporated, is a corporation organize! 
and existing under the laws of the Commonwealth of Pennsylvania, doing busi 
ness as an accredited distributor, and having its principal place of business « 
Philadelphia, Pennsylvania. 

26. The defendant Stein & Ellbogen Company is a corporation organized an 
existing under the laws of the State of Illinois, doing business as an accredited 
distributor, and having its principal place of business at Chicago, Illinois. 

27. The defendant The Wallenstein-Mayer Co. is a corporation @rganized anid 
existing under the laws of the State of Ohio, doing business as an accredited 
distributor, and having its principal place of business at Cincinnati, Ohio. 

28. The defendant The Samuel Weinhaus Company is a corporation organized 
and existing under the laws of the Commonwealth of Pennsylvania, doing busi 
ness as an accredited distributor, and having its principal place of business at 
Pittsburgh, Pennsylvania. 

29. The defendant F. C. Dumaine, Jr., is a resident of Weston, Massachusetts, 
and is assistant treasurer of defendant Waltham Watch Company. 

30. The defendant I. E. Boucher is a resident of Waltham, Massachusetts, 
and is manager of defendant Waltham Watch Company. 

31. The defendant E. Bagge is a resident of Chicago, Illinois, and is branch 
manager of defendant Waltham Watch Company. 

32. The defendant L. N. Olsson is a resident of Cincinnati, Ohio, and is 
branch manager of defendant Waltham Watch Company. 

33. The defendant H. R. Williams is a resident of Baldwin, Long Island, 
New York, and is branch manager of defendant Waltham Watch Company. 

34. The defendant Nathan Alberts is a resident of Brookline, Massachusetts, 
and is president and assistant treasurer of defendant I. Alberts’ Sons, Inc. 

35. The defendant Harold Alberts is a resident of Newton, Massachusetts, 
and is vice-president of defendant I. Alberts’ Sons, Inc. 

36. The defendant Louis G. Buss is a resident of Chicago, Illinois, and is 
president and treasurer of defendant Buss-Linthicum-Thorson, Ine. 

37. The defendant Royal G. Linthicum is a resident of Port Jefferson, Long 
Island, New York, and is vice-president of defendant Buss-Lithicum-Thorson, 
Ine, 

38. The defendant Harry Cohen is a resident of New York, New York, and 
is president of defendant A. Cohen & Sons, Corp. 

39. The defendant Albert Frech is a resident of St. Louis, Missouri, and is 
president of defendant Eisenstadt Manufacturing Co. 

10. The defendant Albert H. Hopmann is a resident of St. Louis, Missouri, 
and is third vice-president of defendant Eisenstadt Manufacturing Co. 

41. The defendant A. H. Ficken is a resident of Cleveland Heights, Ohio, 
and is president of defendant The A. H. Ficken Company. 

42. The defendant John A. Gerwe is a resident of Cincinnati, Ohio, and is a 
partner in the firm of Grewe-Frohman Company, a partnership doing business 
as an accredited distributor, and having its principal place of business at 
Cincinnati, Ohio. 

48. The defendant Rutledge Simmons is a resident of New Canaan, Connecticut, 
and is a partner in the firm of Henry Gimnel & Co., a partnership doing busi- 
ness as an accredited distirbutor, and having its principal place of business 
at New York, New York. 

44. The defendant Herman Hirsch is a resident of Chicago, Illinois, and is 
president and treasurer of defendant A. Hirsch Co. 

1. The defendant Herbert E. Winterberg is a resident of Chicago, Tllinols, 
and is vice-president of defendant A. Hirsch Co. 

46. The defendant Joseph C. Goodman is a resident of New York, New York. 
and is president and treasurer of defendant Louis Manheimer & Bros., Ine. 

47. The defendant Samuel Berneri is a resident of New York, New York, 
and is assistant secretary of defendant Louis Manheimer & Bros., Inc. 

48. The defendant S. G. Cogan is a resident of Chicago, Tlinois, and is presi- 
dent of defendant Manheimer Watch Company. 

49. The defendant Ed. A. Manheimer is a resident of Chicago, Tllinois, and 
is treasurer of defendant Manheimer Watch Company. 

50. The defendant J. T. Montgomery is a resident of Evanston, Illinois, 
and is president of defendant M. A. Mead and Company. 

1. The defendant Mead Montgomery is a resident of Highland Park, Illinois, 
and is treasnrer of defendant M. A. Mead and Company. 

52. The defendant Jacob J. Schmukler is a resident of New York, New York, 
and is a partner in the firm of J. J. Schmukler & Sons, a partership doing busi 
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ness as an accredited distributor, and having its principal place of business at 
New York, New York. 

53. The defendant Bernard J. Schmukler is a resident of New York, New 
York, and is a partner in the firm of J. J. Schmukler & Sons, a partnership 
doin business as an accredited distributor, and having its principal place of 
business at New York, New York. 

54. The defendant A. Leon Sickles is a resident of Melrose Park, Pennsylvania, 
and is president of defendant M. Sickles & Sons, Incorporated. 

a5. The defendant M. Morton Sickles is a resident of Elkins Park, Pennsyl- 
yania, and is vice-president, secretary and treasurer of defendant M. Sickles & 
Sons, Incorporated. 

n6. The defendant A. L. Ellbogen is a resident of Chicago, Illinois, and is 
president of defendant Stein & Elibogen Company. 

57. The defendant J. S. Stein is a resident of Chicago, Ulinois, and is vice- 
president of defendant Stein & Ellbogen Company. 

58. The defendant Walter Mayer is a resident of Cincinnati, Ohio, and is 
president of defendant The Wallenstein-Mayer Co. 

59. The defendant A. C. Wallenstein is a resident of Cincinnati, Ohio, and is 
secretary and treasurer Of defendant The Wallenstein-Mayer Co. 

60. The defendant Emil Freyer is a resident of Glenshaw, Pennsylvania, and 
is president and treasurer of defendant The Samuel Weinhaus Company. 

61. The defendant Harry H. Silverman is a resident of Pittsburgh, Pennsyl- 
vania, and is vice-president of defendant The Samuel Weinhaus Company. 

§2. Wherever in this indictment it is alleged that any corporate defendant 
did do or perform any act or thing, such allegation shall be deemed to mean 
that each of the individuals named herein as defendants and described as of- 
ficers, directors, agents or employees of said defendant corporations, did au- 
thorize, order or perform such act or thing. 


IV. NATURE OF INTERSTATE TRADE AND COMMERCE INVOLVED 


63. For many years last past up and including the date of the filing of this 
indictment, the defendant Waltham Watch Company has distributed its products 
through the medium of its accredited distributors located in various cities 
throughout the United States. The aforesaid accredited distributors purchase 
the products manufactured and produced by the defendant Waltham Watch 
Company outright, and sell the same to retail jewelry and watch dealers, and 
similar outlets, located in the many cities and towns throughout the several 
states of the United States. 

4. The products manufactured and produced by said defendant Waltham 
Watch Company in the City of Waltham, Massachusetts, are shipped by it in 
interstate commerce to its various accredited distributors located in their re- 
spective cities in the several states, including states other than the Common- 
vealth of Massachusetts, from where they are sold and shipped to the various 
customers of said accredited distributors. Said customers are located in many 
states, including states other than the Commonwealth of Massachusetts, and 
other than the states of the respective selling distributors. In some instances, 
at the direction of said accredited distributors, the products are shipped direct 
from the said Waltham factory at Waltham, Massachusetts, to customers of 
the accredited distribtors in other states of the United States. 

6). For many years prior to the begining of the hereinafter alleged ecombina- 
tion and conspiracy, the aforementioned accredited distributors sold and de- 
ivered Waltham products to catalog houses, upstairs houses and sub-jobbers, 
vho in turn sold to various retail dealers, watch repairers and divers store- 
keepers in small cities and towns throughout the United States, retail watch 

nd jewelry dealers in their immediate vicinity, large industrial concerns, bank- 
ing firms, manufacturing concerns, ships’ posts, commissaries, ete. A substantial 
part of the trade and commerce transacted by said catalog houses consisted, 
‘mong other things, of shipment of Waltham products in interstate commerce 
to customers located in the several states of the United States, and in states 
other than the states of said selling catalog houses. 

66. Throughout the period described there had been a constant and continuous 
flow of shipments of such Waltham products in commerce among the several 
states of the United States, among others, the States of New York, New Jersey, 
flinois, Ohio, Pennsylvania and Missouri. 
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V. THE CONSPIRACY 


67. And the Grand Jurors aforesaid, upon their oaths aforesaid, 
further present that beginning on or about January 1, 1938, the exact d 
being to the Grand Jurors unknown, and continuing thereafter up to 
including the date of the presentation of this indictment, and including the per 
of the three years next preceding the date of the presentation of this indi 
ment, all of the defendants herein, together with other persons to the Gi 
durors unknown, well knowing all the facts alleged in this indictment, } 
knowingly entered into and engaged in a wrongful and unlawful combina 
and conspiracy, formed in part within the Southern District of New York a: 
carried out in part within said District, arbitrarily to eliminate, prevent 
restrict the sale and distribution of Waltham products in the Comonwea 
of Massachusetts, and distributed to the States of New York, New Jersey, [linoi 
Ghio, Pennsylvania and Misouri, and other states of the United States, bot} 
wholesale and retail, and to restrain and restrict the sale of Waltham produ 
hy, and to discriminate against, certain catalog houses, upstairs houses, s 
jobers, wholesalers and retailers, which combination and conspiracy has bee 
and is now in restraint of the aforesnid trade and commerce of the seve; 
states of the United States, in Waltham prodnets, in violation of Section 1 
the Act of Congress of July 2, 1890, entitled “An Act to protect trade and con 
merce against unlawful restraints and monopolies” (26 Stat. 209; Title 15 
U.S.C. A., Section 1), as amended, commonly known as the Sherman Aet, wh 
combination and conspiracy is now described in further detail, that is to say 

6S. As a part of said combination and conspiracy the defendants have com 
bined and conspired to prevent, in the manner and by the means hereinafter set 
forth, catalog houses, upstairs houses, sub-jobbers and retailers from buying 
selling, distributing or dealing in the Waltham products necessary for the fre¢ 
flow of trade and commerce within the several states of the United States. 

GO. As a part of said combination and conspiracy the defendants have com 
bined and conspired to meet and confer from time to time with one another, and 
with other distributors, and at such meetings and conferences to determine arb 
trarily so-called proper outlets for Waltham products, to discriminate arbitrarily 
against other outlets for Waltham products, and to fix, agree to, and maintain 
policies detrimental to the heretofore mentioned catalog houses, upstairs houses 
sub-jobbers and retailers, and to the free flow of trade and commerce throughout 
the several states of the United States. 

70. As a part of said combination and conspiracy the defendants have coi 
bined and conspired to prevent jobbers, sub-jobbers, upstairs houses and retaile: 
from selecting their outlets, customers and accounts. 

71. As a part of said combination and conspiracy the defendants have co 
bined and conspired to prevent retailers, through threats, and fear of being 
excluded from the list of retailers who might sell Waltham products, and through 
exclusion from such list, from selling to other retailers, catalog houses, upstairs 
houses and sub-jobbers. 

72. Pursuant to and in execution of the said unlawful combination and co! 
spiracy, the defendants did meet and hold conferences with one another, a1 
with other distributors, for the purpose of effectuating the aforesaid combinati 
and conspiracy, and said defendants have regularly and continuously entered 
into those agreements and have done those things which they combined 
conspired to do, as hereinbefore alleged, and more particularly have dom 
among others, the following acts and things: 

(a) The defendants did meet and hold conferences, with one anothe! 
and with other distributors, at various offices of distributors in the City otf 
New York, New York, in the City of Chicago, Illinois, in the City of Cin 
cinnati, Ohio, and in other cities to the Grand Jurors unknown, at divers 
times, the exact dates being to the Grand Jurors unknown, and did thet 
and there agree upon the elimination of certain retailers as outlets fo! 
Waltham products ; 

(b) The defendants did communicate with one another and with other 
distributors by telephone, and other means to the Grand Jurors unknown 
and did then and there agree upon the elimination of certain catalog houses 
upstairs houses, sub-jobbers, and retailers as outlets for Waltham products 

(c) The defendants did maintain blacklists and other memoranda co! 
taining the names of certain catalog houses, upstairs houses, sub-jobbers 
and retailers, who were “not to be sold” the Waltham products : 

(d) The defendants did agree upon a means known as “tracing” an 
did so trace watch numbers, for the purpose of determining the last in 
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mediate source to the consumer, and to take disciplinary action against 
intermediaries, if such source was any firm on the aforementioned blacklist, 
and the defendants did take such disciplinary action and did exclude and 
boycott such intermediaries ; 

(e) The defendants did agree to employ and did employ “shoppers” for 
the purpose of discovering all sources handling the Waltham products, for 
the purpose of taking disciplinary action and blacklisting certain catalog 
houses, upstairs houses, sub-jobbers and retailers, and the defendants did 
take such disciplinary action and did blacklist certain catalog houses, up- 
stairs houses, sub-jobbers and retailers: 

(f) The defendants did agree to and did institute a policy of dailv or 
weekly reports on all sales for the enforcement of rigid restrictions upon 
wholesalers and retailers; 

(zg) The defendants did agree to and did institute a poliey of allocating 
territories to certain accredited distributors, whereby said accredited dis 
tributors would refrain and desist from selling to customers located in the 
territories of other accredited distributors. 


VI, EFFECT OF THE CONSPIRACY 


73. The acts performed by the defendants pursuant to and in furtherance of 
the combination and conspiracy herein alleged, have had the effect, as intended 
by the defendants and as charged in this indictment, of preventing numerous 
atalog houses, sub-jobbers, upstairs houses, wholesalers and retailers from buy- 
ing, selling, distributing or dealing in Waltham preducts, and of thereby restrain- 
ing trade and commerce in said Waltham: products among the several states 


of the United States. 
Vil. JURISDICTION AND VENUI 


74. The combination and conspiracy hereinbefore alleged was formed in part 
within the Southern District of New York and has been carried out in part within 
said District, and has continued therein from the date of its formation down to 
and including the date of the presentation of this indictment. 

75. The following acts, among others to the Grand Jurors unkown, were com- 
mitted in the Southern District of New York by the defendants, pursuant to the 
combination and conspiracy herein alleged and in furtherance thereof: 

(a) The defendants have met, conferred and communicated with one 
another within the Southern District of New York, for the purpose of 
effectuating and carrying on said combination and conspiracy ; 

(b) The defendant Rutledge Simmons, a partner in the tirm doing busi- 
ness under the name of Henry Ginnel & Co., the defendants Jacob J. 
Schmukler, and Bernard J. Sehniukler, partners in the firm doing busi- 
ness under the name of J. J. Schmukler & Sons, and the defendants A, Cohen 
& Sons Corp. and Louis Manheimer & Bros., Inc., have their principal 
places of business within the Southern District of New York: the defendant 
Buss-Linthicum-Thorson, Ine., maintains an office for its vice-president, 
the defendant Royal G. Linthicum, within the Southern District of New 
York: and the defendant Waltham Watch Company maintains an oflice for 
its branch manager, the defendant H. R. Williams, within the Southern 
District of New York: 

(c) The defendant H. R. Williams has carried on, within the Southern 
District of New York, the function of branch manager of the defendant 
Waltham Watch Company, and in such capacity has, within said District, 
met, conferred and communicated with other defendants concerning the re- 
fusal and curtailment of sales of Waltham products to certain of the afore- 
mentioned catalog houses, sub-jobbers, upstairs houses, wholesalers and 
retailers ; 

(d) The defendant Waltham Watch Company has sought, solicited and ob- 
tained within the Southern District of New York information as to whether 
certain persons, partnerships or corporations were or were not to be pre- 
vented from buying, selling, distributing or dealing in Waltham products; 

(e) The defendant H. R. Williams has, within the Southern District of 
New York, caused to be sent through the mails printed communications 
eommonly called “off lists’, directing various accredited distributors to re- 
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fuse to sell Waltham products to certain catalog houses, upstairs hous 
sub-jobbers, wholesalers and retailers ; 

(f) The defendants have prevented and curtailed the sales of Walths 
products within the Southern District of New York, to certain of the afo. 
mentioned catalog houses, sub-jobbers, upstairs houses, wholesalers 
retailers. 

76. And so the Grand Jurors aforesaid, upon their oaths aforesaid, do furt! 
present that the defendants named, at the times and places and in the n 
ner and form aforesaid, unlawfully have combined and conspired in restrain! 
trade and commerce in Waltham products, among the several states of 
Unifed States, against the peace and dignity of the United States, and cont: 
to the form of the statute of the United States in such case made and provi 

A True Bill: 

C. A. RICHARDS 

Foreman 
THURMAN ARNOLD, 
Assistant Attorney Gener 
SAMUEL 8. ISSEKS, 
FREDERICK J. WHELAN, 
Special Assistants to the Attorney Gener: 
LAWRENCE J. MCMANUS, 
Special Attorney 
Returned November 138, 1941. 


IN THE District Court oF THE UNITED STATES POR THE Souruern Disrrici 
New York 


November Term, 1941 
No. 110-496 (Criminal) 


United States of America vy. Hamilton Watch Company; I. Alberts’ Sons, Inc 
The Ball Company; Bauman-Massa Jewelry Co.; A. C. Becken Co.; Burne- 
Duff Jewelry Company; Rdwards-Ludwig-Fuller Company; Bisenstadt Manu 
facturing Co.; The A. H. Ficken Company; Freudenheim Bros., Ine.; A. Hirsch 
Co.; C, A. Kiger Co.; Louis Manheimer & Bros., Inc.; Manheimer Watch Com 
pany; M, A, Mead and Company; Moore-DeGrazicr Company; D. C. Percival 
& Co., Inc.; M. Sickles & Sons, Incorporated; Stein & LUbogen Company; T) 
Wallenstein-Mayer Co.; N. H. White & Co., Inc.: C. M. Kendig; Charles ¢ 
Smith: George P. Lackey; W. Ross Atkinson; R. M. Kant; Lowell F. Halligan; 
John Hall; J. L. Keenan; Nathan Alberts; Harold Alberts; Sidney Y. Ball; 
Leo S. Bauman; Rudolph EF. Huesgen; Austin N. Clark; Joseph P. Burn 
John J. Byrne: George H. Edwards; Richard D. Edwards; Albert Frech; 
Albert H. Hopmann; A. H. Ficken; Milton B. Freudenheim: John A. Gere 
Rutledge Simmons: Herman Hirsch: Herbert BR. Winterberg: W. Merritt 
Hurlburt; EB. A. Kiger; H. H. Kiger; Joseph C. Goodman; 8. G. Cogan; Ed. A 
Manheimer; J. T. Montgomery; Mead Montgomery; Charles A. Moore; D. ( 
Percival, Sr.; L. F. Percival, Jr.; M. H. Hayes: A. Leon Sickles; M. Morton 
Sickles; A. L. Ellbogen; J. S. Stein; Walter Mayer; A.C. Wallenstein; William 
C. Horowitz; Harold I. Horowitz, defendants 


INDICTMENT 


UNITED STATES OF AMERICA 
Southern District of New York ss.: 

The Grand Jurors of the United States of America, duly impaneled, sworn 
and charged in the District Court of the United States for the Southern District 
of New York, at the October 1941 Term of said Court, having begun but not 
finished during the said October Term of said Court, among other things, an 
investigation of matters charged in this indictment; and having continued t 
sit by order of said Court in and for said District during the November Tern 
of said Court, for the sole purpose of finishing investigations began and not 
finished during said October Term of said Court, and inquiring within and for 
suid District at the November 1941 Term of said Court do upon their oatlis 
find and present as follows, to wit: 
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I, PERLOD OF TIME COVERED BY THE INDICTMENT 


1. Each of the allegations hereinafter contained in this indictment shall be 
deemed to refer to the period beginning in or about the year 1934, the exact 
date to the Grand Jurors unkown, and continuing thereafter up to and including 
he date of the presentation of this indictment, and including the period of 
the three years next preceding the date of the presentation of this indictment, 
unless otherwise expressly stated. 

2. Each allegation hereinafter made in this indictment that an act has been 
done by any of the defendants herein, or by any other person, shall be deemed 
to be an allegation that such act was performed within three years next preceding 
the date of the presentation of this indictment, unless otherwise expressly stated 


Il. DEFINITIONS 


3. Wherever the words “Hamilton products” are used in this indictment, they 
are meant to signify and include the watches and various parts thereof produced, 
manufactured, distributed and sold by the Hamilton Watch Company of Lar 
caster, Pennsylvania, 

4. Wherever the words “accredited distributor” or “jobber” are used in this 
ndictment, they are meant to signify and include a person, partnership or cor 
poration engaged as a wholesale watch or jeweiry dealer, who has been selected 
and appointed by the Hamilton Watch Company as a wholesale distributor ef 
Hamilton products in the respective sules territories designated by said manu- 
facturer., 

5. Wherever the words “catalog house” are used in this indictment, they are 
meant to signify and include a person, partnership or corporation engaged in the 
distribution and sale of merchandise, including watches and jewelry, to retail 
dealers, watch repuirers, general storekeepers, large industrial concerns, manu- 
facturing firms, banking houses, ships’ posts, conimmissaries, and other retail out- 
lets, through the means of a catalog prepared, published, issued and distributed 
by said persons, partnerships or corporations 

6. Wherever the word “sub-jobber” is used in this indictment, it is meant to 
signify and include a person, partnership or corporation not purchasing direct 
from the manufacturer but from accredited distributors, and selling to other 
dealers, retailers, peddlers and other similar retail and wholesale outlets. 

7. Wherever the words “upstairs house” are used in this indictment, they are 
neant to signify and include a person, partnership or corporation not maintain 
ing a store on the street level but operating and doing business from an etflice, 
showroom or store on 2 floor above the street level. 

8. Wherever the word “wholesaler” is used in this indictment, it is meant to 
signify and include a person, partnership or corporation engaged in the business 
of selling merchandise, including watches or jewelry, at wholesale, to outlets 
other than consumers. 

9. Wherever the word “retailer” is used in this indictment, it is meant to 
signtfy and include a person, partnership or corporation engaged in the business 
of selling merchandise, including watches or jewelry, directly to consumers. 

10. Wherever the words “shopping” or “shopper” are used in this indictment, 
they are meant to signify and include the system of purchasing or attempting 
to purchase Hamilton products at wholesale or retail by individuals employed by 
the Hamilton Watch Company, or any of its accredited distributors, under the 
suise of being consumers, for the purpose of determining whether blacklisted 
wholesalers or retailers were obtaining Hamilton products, and if so, from what 
source, 

11. Wherever the word “tracing” is used in this indictment, it is meant to 
signify and include the system of inquiring and ascertaining from the accredited 
distributor as to whom specified Hamilton products had been sold and delivered. 

12. Wherever the words “blacklisting” or “blacklist” are used in this indict- 
ment, they are meant to signify and include the practice of listing the names 
of certain persons, partnerships or corporations which the defendants have 
agreed upon as undesirable outlets for Hamilton products, and the practice of 
boycotting such persons, partnerships or corporations. 
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defendants herein: 


Hamilton Watch Company 

I. Alberts’ Sons, Inc. 

The Ball Company 
Bauman-Massa Jewelry Co. 
A. C. Becken Co. 

Byrne-Duff Jewelry Company 
Edwards-Ludwig-Fuller Company 
Eisenstadt Manufacturing Co. 
The A. H. Ficken Company 
lFrendenheim Bros., Ine. 

A. Hirsch Co. 

C. A. Kiger Co. 

Louis Manheimer & Bros., Ine. 
Manheimer Watch Company 
M. A. Mead and Company 
Moore-DeGrazier Company 

D. C, Percival & Co., Ine. 

M. Sickles & Sons, Incorporated 
Stein & Ellbogen Company 
The Wallenstein-Mayer Co. 
N. H. White & Co., Ine. 

C. M. Kendig 

Charles C. Smith 

George P. Luckey 

W. Ross Atkinson 

R. M. Kant 

Lowell F. Halligan 

John Hall 

J. L. Keenan 

Nathan Alberts 

Harold Alberts 

Sidney Y. Ball 

Leo S. Bauman 
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THE DEFENDANTS 


13. The following persons and corporations are hereby indicted and mad 


Austin N. Clark 
Joseph P. Byrne 
John J. Byrne 
George H. Edwards 
Richard D. Edwards 
Albert Frech 

Albert H. Hopmann 
A. H. Ficeken 
Milton B. Freudenheim 
John A. Gerwe 
Rutledge Simmons 
Herman Hirsch 
Herbert E. Winterberg 
W. Merritt Hurlburt 
kK. A. Kiger 

H. H. Kiger 

Joseph (, Goodman 
S. G. Cogan 

Id. A. Manheimer 

J. T. Montgomery 
Mead Montgomery 
Charles A. Moore 
D. C. Percival, Sr. 

L. F. Percival, Jr. 
N. H. Haves 

\. Leon Sickles 

M. Morton Sickles 
A. L. Ellbogen 

J. S. Stein 

Walter Mayer 

A. C. Wallenstein 
William C. Horowitz 
Harold T. Horowitz 


Rudolph E. Huesgen 

14. The defendant Hamilton Watch Company is a corporation organized and 
existing under the laws of the Commonwealth of Pennsylvania, and having its 
principal place of business at Lancaster, Pennsylvania, where it manufactures 
and produces Hamilton watches and parts thereof. 

15. The defendant I. Alberts’ Sons, Ine., is a corporation organized and exist 
ing under the laws of the Commonwealth of Massachusetts, doing business as ar 
accredited distributor, and having its principal place of business at Boston, 
Massachusetts. 

16. The defendant The Ball Company is a corporation organized and existing 
under the laws of the State of Ohio, doing business as an accredited distributor, 
and having its principal place of business at Chicago, Illinois. 

17. The defendant Bauman-Massa Jewelry Co. is a corporation organized and 
existing under the laws of the State of Missouri, doing business as an accredited 
distributor, and having its principal place of business at St. Louis, Missouri 

18. The defendant A. C. Becken Co. is a corporation organized and existing 
under the laws of the State of Illinois, doing business as an accredited distributor, 
and having its principal place of business at Chicago, Illinois. 

19. The defendant Byrne-Duff Jewelry Company is a corporation organized 
and existing under the laws of the State of Nebraska, doing business as an 
accredited distributor, and having its principal place of business at Omaha, 
Nebraska. 

20. The defendant Edwards-Ludwig-Fuller Company is a corporation organized 
and existing under the laws of the State of Missouri, doing business as an 
accredited distributor, and having its principal place of business at Kansas City, 
Missouri. 

21. The defendant Eisenstadt Manufacturing Co. is a cornoratien organized 
and existing under the laws of the State of Missouri. doine business as an 
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aceredited distributor, and having its principal place of business at St. Louis, 
Missouri. 

o» The defendant The A. H. Ficken Company is a corporation organized and 
existing under the laws of the State of Ohio, doing business as an accredited 
distributor, and having its principal place of business at Cleveland, Ohio. 

28 The defendant Freudenheim Bros., Ine., is a corporation organized and 
existing under the laws of the State of New York, doing business as an accred- 
ited distributor, and having its principal place of business at New York, New 
York, 

24. The defendant A. Hirsch Co, is a corporation organized and existing unde 
the laws of the State of Illinois, doing business as an accredited distributor, 
and having its principal place of business at Chicago, Lilinois. 

°5. The defendant C. A. Kiger Co, is a corporation organized and existing undet 
the laws of the 
utor, and having its principal place of business at Kansas City, Missouri. 

“4. The defendant Louis Manheimer & Bros., Inc., is a corporation organized 
and existing under the laws of the State of New York, deing business us an ac 
eredited distributor, and having its principal place of business at New York 
New York. 

The defendant Manheimer Watch Company is a corporation organized and 
State of Illinois, doing business as an accredited 


State of Missouri, doing business as an accredited distrib 


-t. 
existing under the laws of the 
distributor, and having its principal place of business at Chicago, Lllinois. 

2S. The defendant M. A. Mead and Company is a corporation organized and 
existing under the laws of the State of Illinois, doing business as an accredited 
distributor, and having its principal place of business at Chicago, Illinois 

20. The defendant Moore-DeGrazier Company is a corporation organized and 
existing under the laws of the State of Texas, doing business as an accredited 
distributor, and having its principal place of business at Dallas, Texas 

30. The defendant D. C. Percival & Co., Inc., is a corporation organized and 
existing under the laws of the Commonwealth of Massachusetts, doing business 
as an accredited distributor, and having its principal place of business at Boston, 
Massachusetts 

31. The defendant M. Sickles & Sons, Incorporated, is a corporation organized 
and existing under the laws of the Commonwealth of Pennsylvania, doing 
business as an accredited distributor, and having its principal place of business 
at Philadelphia, Pennsylvania. 

62. The defendant Stein & Elibogen Company is a corporation organized and 
existing under the laws of the State of Ohio, doing business as an accredited 
distributor, and having its principal place of business at Chicago, Illinois. 

33. The defendant The Wallenstein-Maver Co. is a corporation organized and 
existing under the laws of the State of Ohio, doing business as an accredited 
distributor, and having its principal place of business at Cincinnati, Ohio 

o4. The defendant N. H. White & Co., Inc., is a corporation organized and exist- 
ing under the laws of the State of New York, doing business as an accredited 
distributor, and having its principal place of business at Cincinnati, Ohio 

oo. The defendant C. M, Kendig is a resident of Mountville, Pennsylvania, and 
is president and treasurer of defendant Hamilton Watch Company. 

36. The defendant Charles C. Smith is a resident of Lancaster, Pennsylvania, 
and is first vice president and secretary of defendant Hamilton Watch Company. 

37. The defendant George P. Luckey is a resident of Lancaster, Pennsylvania, 
and is vice-president in charge of manufacturing of defendant Hamilton Watch 
Company, 

3s. The defendant W. Ross Atkinson is a resident of Lancaster, Pennsylvania, 
and is vice-president in charge of sales of defendant Hamilton Watch Company, 

oo. The defendant R. M. Kant is a resident of Lancaster, Pennsylvania, and is 
stiles niinager of defendant Hamilton Watch Company 

40. The defendant Lowell F. Halligan is a resident of Lancaster, Pennsylvania, 
and is director of sales research of defendant Hamilton Watch Company. 

41. The defendant John Hall is a resident of Brooklyn, New York, and is 
district sales manager of defendant Hamilton Watch Company. 

#2. The defendant J. L. Keenan is a resident of Chicago, Illinois, and is district 
sales manager of defendant Hamilton Watch Company. 

45. The defendant Nathan Alberts is a resident of. Brookline, Massachusetts 
and is president and assistant treasurer of defendant I. Alberts’ Sons, Ine. 

44. The defendant Harold Alberts is a resident of Newton, Massachusetts, and 
is vice-president of defendant I. Alberts’ Sons, Ine. 
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45. The defendant Sidney Y. Ball is a resident of Winnetka, Illinois, and is 
president of defendant The Ball Company. 

46. The defendant Leo S. Bauman is a resident of Clayton, Missouri, and is 
president and treasurer of defendant Bauman-Massa Jewelry Co. 

47. The defendant Rudolph E. Huesgen is a resident of St. Louis, Missouri, and 
is vice-president of defendant Bauman-Massa Jewelry Co. 

48. The defendant Austin N. Clark is a resident of Chicago, Illinois, and is 
president and treasurer of defendant A. C. Becken Co. 

49. The defendant Joseph P. Byrne is a resident of Omaha, Nebraska, and is 
president of defendant Byrne-Duff Jewelry Company. 

50. The defendant John J. Byrne is a resident of Omaha, Nebraska, and is 
vice-president of defendant Byrne-Duff Jewelry Company. 

51. The defendant George H. Edwards is a resident of Kansas City, Kansas, 
and is president of defendant Edwards-Ludwig-Fuller Company. 

52. The defendant Richard D. Edwards is a resident of Kansas City, Kansas 
and is vice-president of defendant Edwards-Ludwig-Fuller Company. 

53. The defendant Albert Frech is a resident of St. Louis, Missouri, and is 
president of defendant Eisenstadt Manufacturing Co. 

D4. The defendant Albert H. Hopmann is a resident of St. Louis, Missouri 
ahd is third vice-president of defendant Eisenstadt Manufacturing Co. 

o>). The defendant A. H. Picken is a resident of Cleveland Heights, Ohio, and 
is president of defendant The A. H. Ficken Company. 

56. The defendant Milton LB. Freudenheim is a resident of Larchmont, New 
York, and is president and treasurer of defendant Freudenheim Bros., Ine. 

o7. The defendant John A. Gerwe is a resident of Cincinnati, Ohio, and as u 
partner in the firm of Gerwe-Frohman Company, a partnership doing business as 
an accredited distributor, and having its principal place of business at Cin 
cinnati, Ohio. 

oS. The defendant Rutledge Simmons is a resident of New Canaan, Connecticut, 
and is a partner in the firm of Henry Ginne! & Co., a partnership doing business 
as an accredited distributor, and having its principal place of business at New 
York, New York. 

59. The defendant Herman Hirsch is a resident of Chicago, Illinois, and is 
president and treasurer of defendant A. Hirsch Co. 

60. The defendant Herbert E. Winterberg is a resident of Chicago, Illinois, and 
is vice-president of the defendant A. Hirsch Co. 

61. The defendant W. Merritt Hurlburt is a resident of Philadelphia, Pennsy! 
vanhia, an individual doing business as an accredited distributor under the name 
of H. O. Hurlburg & Sons, having his principal place of business at Philadelphia, 
Vennsyivania. 

62. The defendant EK. A. Kiger is a resident of Kansas City, Missouri, and is 
president of defendant C. A. Kiger Co. 

63. The defendant H. H. Kiger is a resident of Kansas City, Missouri, and is 
secretary and treasurer of defendant C. A. Kiger Co. 

64. The defendant Joseph C. Goodman is a resident of New York, New York, 
and is president and treasurer of defendant Louis Manheimer & Bros., Ine. 

65. The defendant 8. G. Cogan is a resident of Chicago, Illinois, and is president 
of defendant Manheimer Watch Company. 

66, The defendant Ed. A. Manheimer is a resident of Chicago, Illinois, and is 
trensurer of defendant Manheimer Watch Company. 

G7. The defendant J. T. Montgomery is a resident of Evanston, Illinois, and is 
president of defendant M. A. Mead and Company. 

68. The defendant Mead Montgomery is a resident of Highland Park, Illinois, 
and is treasurer of defendant M. A. Mead and Company. 

69. The defendant Charles A. Moore is a resident of Dallas, Texas, and is 
president and treasurer of defendant Moore-DeGrazier Company. 

70. The defendant D. C. Percival, Sr., is a resident of Marblehead, Massa- 
chusetts, and is president of defendant D. C. Percival & Co., Inc. 

71. The defendant L. F. Percival, Jr., is a resident of Boston, Massachusetts, 
and is assistant treasurer of defendant D. C. Percival & Co., Inc 

72. The defendant N. H. Hayes is a resident of Waketield, Massachusetts, 
and is manager of defendant D. C. Percival & Co., Ine. 

73. The defendant A. Leon Sickles is a resident of Melrose Park, Pennsyl- 
vania, and is president of defendant M. Sickles & Sons, Incorporated. 

74. The defendant M. Morton Sickles is a resident of Elkins Park, Pennsy! 
vania, and is vice-president, secretary and treasurer of defendant M. Sickles & 
Sons, Incorporated. 
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75. The defendant A. L. Ellbogen is a resident of Chicago, Illinois, and is 
president of defendant Stein & Ellbogen Company. 

76. The defendant J. S. Stein is a resident of Chicago, Illinvis, and is vice- 
president of defendant Stein & Ellbogen Company. 

77. The defendant Walter Mayer is a resident of Cincinnati, Ohio, and is 
president of defendant The Wallenstein-Mayer Co. 

7s. The defendant A. C. Wallenstein is a resident of Cincinnati, Ohio, and is 
secretary and treasurer of defendant The Wallenstein-Mayer Co. 

79. The defendant William ©. Horowitz is » resident of New York, New York, 
and is president of defendant N. H. White & Co., Inc. 

so. The defendant Harold I. Horowitz is a resident of Lawrence, Long Island. 
New York, and is vice-president and secretary of defendant N. H. White « 
Co., Inc 

sl. Wherever in this indictment it is alleged that any corporate defendant did 
do or perform any act or thing, such allegation shall be deemed to mean that 
each of the individuals named herein as defendants and described as officers, 
directors, agents or employees of said defendant corporations, did authorize, 
order or perform such act or thing 


[V. NATURE OF INTERSTATE TRADE AND COMMERCE INVOLVED 


SZ. For many yeurs last past up to and including the date of the filing of this 
indictment, the defendant Hamilton Watch Company has distributed its products 
through the medium of its accredited distributors located in various cities 
throughout the United States. The aforesaid accredited distributors purchase 
the products manufactured and produced by the defendant Hamilton Watch 
Company outright, and sell the same to retail jewelry and watch dealers, and 
similar outlets, located in the many cities and towns throughout the several 
states of the United States. 

S3. The products manufactured and produced by said defendant Hamilton 
Watch Company in the City of Lancaster, Vennsylvania, are shipped by it in 
interstate Commerce to its various accredited distributors located in their re- 
spective cities in the several states, including states other than the Common- 
wealh of Pennsylvania, from where they are sold and shipped to the various 
customers of said accredited distributors. Said customers are located in many 

tes, including states other than the Commonwealth of Pennsylvania, and other 

an the states of the respective selling distributors. In some iastances, at the 
lirection of said accredited distributors, the products are shipped direct from 
he Hamilton factory at Lancaster, Penusyivania, to customers of the accredited 
distributors in other states of the United States. 

S4. For many years prior to the beginning of the hereinafter alleged combi- 
nation and conspiracy, the aforementioned accredited distributors sold and 

tivered Hamilton products to catalogue houses, upstairs houses and = sub- 
jobbers, who in turn sold to various retail dealers, watch repairers aud divers 
storekeepers in small cities and towns throughout the United States, retail 
watch and jewelry dealers in their inimediate vicinity, large industrial concerns, 
banking firms, manufacturing concerns, ships’ posts, commissaries, ete. <A 
substantial part of the trade and commerce transacted by said catalog houses 
consisted, among other things, of shipment of Hamilton products in interstate 
columerce to Customers located in the several states of the United States, and 
in States other than the states of said selling catalog houses, 

SS. Throughout the period described there had been a constant and con- 
tinuous flow of shipments of such Hamilton products in commerce among the 
several states of the United States, among others, the States of New York, New 
Jersey, Massachusetts, Ohio, Texas, Missouri, Oklahoma, Illinois and Nebraska. 


Vv. THE CONSPIRACY 


S86. And the Grand Jurors aforesaid, upon their oaths aforesaid, do further 
present that beginning on or about January 1, 1934, the exact date being to the 
Grand Jurors unknown, and continuing thereafter up to and including the date 
of the presentation of this indictment, and including the period of the three 
years hext preceding the date of the presentation of this indictment, all of the 
defendants herein, together with other persons to the Grand Jurors unknown, 
well knowing all the facts alleged in this indictment, have knowingly entered 
into and engaged in a wrongful and unlawful combination and conspiracy, formed 
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in part within the Southern District of New York and carried out im part withi 

said District, arbitrarily to eliminate, prevent and restrict the sale and dist: 

bution of Hamilton products produced in the Commonwealth of Pennsylvani 

and distributed to the States of New York, New Jersey, Massachusetts, Ohio 
Texas, Missouri, Oklahoma, Illinois and Nebraska, and other states of th: 
United States, both at wholesale and retail, and to restrain and restrict the 
sale of Hamilton products by, and to discriminate against, certain catalos 
houses, upstairs houses, sub-jobbers; wholesalers and retailers, which comb 

nation and conspiracy has been and is now in retraint of the aforesaid trace 
and commerce of the several states of the United States, in Hamilton products 
in violation of Section 1 of the Act of Congress of July 2, 1890, entitled ‘A; 
Act to protect trade and commerce against unlawful restraints and monopolie 

(26 Stat. 209: Tithe 15, U. S. C. A., Section 1), as amended, commonly known 
as the Sherman Act, which combination and conspiracy is now described it 
further detail, that is to say: 

ST. Asa part of said combination and conspiracy the defendants have combined 
and conspired to prevent, in the manner and by the means hereinafter set fort! 
catalog houses, upstairs houses, sub-jobbers and retailers from buying, selling 
distributing or dealing in the Hamilton products necessary for the free flow 
of trade and commerce within the several states of the United States 

SS, Asa part of said combination and conspiracy the defendants have combined 
and conspired to meet and confer from time to time with one another. and 
with other.distributors, and at such meetings and conferences to determine 
arbitrarily so-called proper outlets for Hamilton prodnets, to discriminate 
arbitrarily 
and maintain policies detrimental to the heretoforementioned catalog houses, 
upstairs houses, sub-jobbers and retailers, and to the free flow of trade and con 
meree throughout the several states of the United States 

So. As a part of said combination and conspiracy the defendants have com 


at 


ngainst other outlets for such Hamilton products, and to fix, agree to 


bined and conspired to prevent jobbers, sub-jobbers, npstairs houses and retailers 
from selecting their outlets, customers and aceounts. 

$0. Asa part of said combination and conspiracy the defendants have combined 
ind conspired to prevent retailers, through threats, and fear of being excluded 
from the list of retailers who might sell Hamilton products, and through exelu 
sion from such list, from selling to other retailers, catalog houses, upstairs houses 
and sub-jobbers. 

$1 Pursuant to and in execntion of the said unlawful combination and con 
spiracy, the defendants did meet and held conferences with one uwnother, and 
with other distributors, for the purpose of effectuating the aforesaid combination 
and conspiracy, and said defendants have regularly and continuously entered into 
those agreements and have done those things which they combined and conspire: 
to do, as hereinbefore alleged, and more particularly have done, among others 
the following acts and things: 

(a) The defendants did meet and hold conferences with one another and 
with other distributors at various offices of distributors in the City of New 
York, New York, in the City of Chicago, Hlinois, and in other cities the 
Grand Jurors unknown, at divers times. the exact dates being to the Grand 
Jurors unknown, and did then and there agree upon the elimination of 
certain retailers as outlets for Hamilton products: 

(b) The defendants did communicate with one another and with other 
distributors by telephone, and other menns to the Grand Jurors unknown, 
ane did then and there agree upon the elimination of certain catalog houses, 
Upstairs houses, sub-jobbers and retailers as outlets for Hamilton products ; 

(ce) The defendants did maintain blacklists and other memoranda con- 
taining the names of certain catalog houses, upstairs houses, sub-jobbers and 
retailers, who were “not to be sold” the Hamilton products ; 

(d) The defendants did agree upon a means known as “tracing” and did 
so trace watch numbers, for the purpose of determining the last immediate 
source to the consumer, and to take disciplinary action against intermedi 
aries, if such source was any firm on the aforementioned blacklist, and the 
defendants did take such disciplinary action and did exclude and boycott 
such intermediaries ; 

(e) The defendants did agree to employ and did employ “shoppers” for 
the purpose of discovering all sources handling the Hamilton products, 
and for the purpose of taking disciplinary action and blacklisting certain 
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catalog houses, upstairs houses, sub-jobbers and retailers, and the defend- 
ants did take such disciplinary action and did blacklist certain catalog 
houses, upstairs houses, sub-jobbers and retailers : 

(f) The defendants did agree to and did institute a policy of daily or 
weekly reports on all sales for the euforcement of rigid restrictions upon 
Wholesalers and retailers : 

(g) The defendants did agree to and did institute a policy of “Zoning 
distribution”, allocating territories to certain accredited distributors, where 
by said accredited distributors would refrain ana desist from selling t 


CUSLOLIECTS located in the territories of other accredited distributors fo. 


the purpose of a more expedient ent tment of the aforementioned black- 


listing and boycotting policy 


92. The acts performed by Te fendants, pursuant to and in furtherance of 
the combination and conspiracy herein alleged, have had the effect, as intended 
by the defendants and as charged in this indictment, of preventing numerous 
catalog houses, sub-jobbers, upstairs houses, wholesalers and retailers from 
buying, selling, distributing or dealing in Hamilton products, and by thereby 
restraining trade and commerce in said Hamilton products among the several 


states of the United States 


pte tESDICTION AND VENU! 


3. The combination and conspiracy hereinbefore alleged was formed in part 
within the Southern District of New York and has been carried out in part 
within said District, and has continued therein from the date of its formation 
down,to and including the date of the presentation of this indictment. 

4. The following acts, among others to the Grand Jurors unknown, were 
committed in the Southern District of New York by the defendants, pursuant 
to the combination and conspiracy herein alleged and in furtherance thereof 


(a) The defendants have met, conferred and communicated with one 


another within the Southern District of New York, for the purpose of 
effectuating and carrying on said combination and conspiracy 

(b) The defendant Rutledge Sitimons, a partner in the firm doing business 
under the name of Henry Ginnel & Co., and the defendants N. H. White & 
Co., Inc., Freudenheim Bros., Ine.. and Louis Manheimer & Bros. Inec., have 
their principal places of business within the Southern District of New 
York, and the defendant Hamilton Watch Company maintains an oflice for 
its representative, the defendant Johu Hall, within the Southern District of 
New York: 

(c) The defendant John Hall has carried on, within the Southern District 
of New York, the function « Kastern Representative of tl defendant 
Hamilton Watch Company, and in such capacity bas, within said District, 
met, conferred and communicated with other defendants concerning the 
refusal and curtailment of sales of Hamilton products to certain of the 
aforementioned catalog houses, sub-jobbers, upstairs houses, wholesalers 
and retailers; 

(d) The defendant Hamilton Watch Company has sought, solicited and 
obtained within the Southern District of New York information as to 
whether certain persons, partnerships or Corporations were or were not to be 
prevented from buying, selling, distributing or dealing in Hamilton products; 

(e) The defendant John Hall has, within the Southern District of New 
York, directed various accredited distributors to refuse to sell Hamilton 
products to certain catalog houses, upstairs houses, sub-jobbers, wholesalers 
and retailers : 

(f) he defendants have prevented and curtailed the sales of Hamilton 
products, within the Southern District of New York, to certain of the afore 
mentioned catalog houses, sub-jebbers, upstairs houses, wholesalers and 
retailers, 

%. And so the Grand Jurors aforesaid, upon their oaths aforesaid, do further 
present that the defendants named, at the times and places and in the manner 
and form aforesaid, unlawfully have combined and conspired in restraint of 
trade and commerce in Hamilton products, among the several states of the United 


95481—52 r.1i2 i4 
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States, against the peace and dignity of the United States, and contrary to t/ 
form of the statute of the United States in such case made and provided. 
A True Bill: 
C. A. RicHarps 
Foreman 
THURMAN ARNOLD 
Assistant Attorney General 
SAMUEL S. IsseKs 
FREDRERICK J. WHELAN 
Special Assistants to the Attorney General 
LAWRENCE J. McManus 
Special Attorne) 


Returned November 13, 1941. 


In THE Districr Court OF THE UNITED STATES FOR THE SOUTHERN DISTRIC1 
NEW Yor«K 


November term, 1941 
No. 110-497 (criminal) 


‘nited States of America v. Elgin National Watch Company; Aisenstein & Gor- 
don, Ine.; I. Alberts’ Sons, Inc.; Bauman-Massa Jewelry Co.; A. C. Becken Co. ; 
James J. Burke Co.; Buss-Linthicum-Thorson, Inc.; Eisenstadt Manufacturing 
Co.; The A. H. Ficken Company; Freudenheim Bros., Inc.; A. Frisch & Co., 
Inc.; A. Hirsch Co.; Louis Manheimer & Bros., Inc.; Manheimer Watch Com 
pany; M.A. Mead and Company; D. C. Percival & Co., Inc.; M. Sickles & Sons, 
Incorporated; Stein & EUbogen Company; The Wallenstein-Mayer Co.; Th 
Samuel Weinhaus Company; N. H. White & Co., Inc.; T. Albert Potter; Howard 
D. Schacffer; P. BE. Stringer; John M. Biggins; Le Roy A. Mote; W. H. Fowtlic, 
1. L. Rowe; M. Gardner Brown; Morris Rivkin; David Jacoby; Harry Li 
bowitz; Nathan Alberts; Harold Alberts; Leo S. Bauman; Rudolph Bb. Hue 
gen; Austin N. Clark; Paul BE. Pautler;: Robert V. Evans: Louis G. Buss 
Royal G. Linthicum; Albert Frech; Albert H. Hopmann; A. H. Ficken; Miltoi 
B. Freudenheim; Ralph Cohen; John A. Gerwe; Rutledge Simmons; Heri 
Hirsch; Llerbert BE. Winterberg; W. Merritt Hurlburt; Joseph C. Goodman, 
S. G. Cogan; Ed. A. Mannheimer; J. T. Montgomery; Mead Montgomery; D. ¢ 
Percival, Sr.; L. F. Percival, Jr.; Jacob J. Schmukler;: Bernard J. Schmukle: 
1. Leon Sickles; WV. Morton Sickles; A. L. Bubogen; J. S. Stein; Walter May 
A. C. Wallenstein; Emil Freyer; Harry H. Silverman; William C. Horowit: 
Harold 1. Horowitz, defendants 


INDICTMENT 
UNITED STATES OF AMERICA, 
Southern District of New York, ss: 

The Grand Jurors of the United States of America, duly impaneled, swor 
and charged in the District Court of the United States for the Southern Distric! 
of New York, at the October 1941 Term of said Court, having begun but not 
finished during the said October Term of said Court, among other things, a1 
investigation of matters charged in this indictment; and having continued to si! 
by order of said Court in and for said District during the November Term of saic 
Court, for the sole purpose of finishing investigations begun and not finished 
during said October Term of said Court, and inquiring within and for said Dis 
trict at the November 1941 Term of said Court, do upon their oaths find and 
present as follows, to wit: 


I. PERIOD OF TIME COVERED BY THE INDICTMENT 


1. Each of the allegations hereinafter contained in this indictment shall be 
deemed to refer to the period beginning in or about the year 1936, the exact date 
to the Grand Jurors unknown, and continuing thereafter up to and including 
the date of the presentation of this indictment, and including the period of the 
three years next preceding the date of the presentation of this indictment, unless 
otherwise expressly stated. 

2. Each allegation hereinafter made in this indictment that an act has been 
done by any of the defandants herein, or by any other person, shall be deemed 
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he an allegation that such act was performed within three years next preced- 
the date of the presentation of this indictment, unless otherwise expressly 


stated. 
Il. DEFINITIONS 


Wherever the words “Elgin products” are used in this indictment, they are 
eant to signify and include the watches and various parts thereof produced, 
snufactured, distributed and sold by the Elgin National Watch Company, of 

Elgin, Iinois. 

{. Wherever the words “accredited distributor” or “jobber” are used in this 
ndictment, they are meant to signify and include a person, partuership or corpo- 

tion engaged as a wholesale watch or jewelry dealer, who has been selected and 
appointed by the Elgin National Watch Company as a wholesale distributor of 
Elgin products in the respective sales territories designated by said manufacturer. 

5. Wherever the words “catalog house” are used in this indictment, they are 

enut to signify and include a person, partnership or corporation engaged in 
he distribution and sale of merchandise, including watches and jewelry, to 
etail dealers, watch repairers, general storekeepers, large industrial concerns, 
iwnufacturing firms, banking houses, ships’ posts, commissaries, and other re- 

iil outlets, through the medium of a catalog prepared, published, issued and 
listributed by said persons, partnerships or corporations. 

6. Wherever the word “sub-jobber” is used in this indictment, it is meant to 
signify and include a person, partnership or corporation not purchasing direct 

m the manufacturer but from accredited distributors, and selling to other 
dealers, retailers, peddlers and other similar retail and wholesale outlets. 

7. Wherever the words “upstairs house” are used in this indictment, they are 
meant to signify and include a person, partnership or corporation not maintain- 
ng a store on the street level but operating and doing business from an office, 

owroom or store on a floor above the street level. 

S. Wherever the word “wholesaler” is used in this indictment, it is meant to 
signify and inciInde a person, partnership or corporation engaged in the business 
f selling merchandise, including watches or jewelry, at wholesale, to outlets 
other than consumers. 

9%. Wherever the word “retailer” is used in this indictment, it is meant to 
signify and include a person, partnership or corporation engaged in the business 
of selling merchandise, including watches or jewelry, directly to consumers, 

10. Wherever the words “shopping” or “shopper” are used in this indictment, 
they are meant to signify and include the system of purchasing or attempting te 
purchase Elgin products at wholesale or retail by individuals employed by the 
Higin National Watch Company, or any of its accerdited distributors, under 
the guise of being consumers, for the purpose of determining whether blacklisted 
vholesalers or retailers were obtaining Elgin products, and if so, from what 
source. 

LJ. Wherever the word “tracing” is used in this indictment, it is meant to 
signifv and include the system of inquiring and ascertaining from the accredited 
distributor as to whom specified Elgin products had been sold and delivered. 

12. Wherever the words “blacklisting” or “blacklist” are used in this in- 
dictment, they are meant to signify and inecinde the practice of listing the names 

f certain persons, partnerships or corporations which the defendants have 
agreed upon as undesirable outlets for Elgin products, and the practice of boy- 
ting such persons, partnerships or corporations. 
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defendants herein: 


Elgin National Watch Companys 
Aisenstein & Gordon, Ine, 

I, Alberts’ Sons, Ine. 
Bauman-Massa Jewelry Co. 

A. C. Becken Co 

James J. Burke €o 
Buss-Linthicum-Thorson, Ine. 
Kisentadt Manufacturing Co. 
The A, H. Ficken Company 
Freudenheim Bros., Inc. 

A. Frisch & Co., Ine. 

A. Hirseh Co. 

Louis Manheimer & Bros., Inc. 
Manheimer Watch Company 
M. A. Mead and Company 

Id. C. Percival & Co., Inc. 

M. Sickels & Sons, Incorporated 
Stein & Elibogen Computny 
The WallensStein-Mayer Co, 
The Samuel Weinhaus Company 
N. H. White & Co., Ine. 

T. Albert Potter 

Howard D. Schaeffer 

I. E. Stringer 

John M. Biggins 

LeRoy A. Mote 

W. H. Fowlie 

A. L. Rowe 

M. Gardner Brown 

Morris Rivkin 

David Jacoby 

Harry Leibowitz 

Nathan Alberts 

Harold Alberts 


Leo S. Bauman 


MONOPOLY POWER 


DEFENDANTS 


13. The following persons and corporations are hereby indicted and made 


Rudolph E. Huesgen 
Austin N, Clark 
Paul bk. Pautler 
Robert V. Evans 
Louis G. Buss 

Royal G. Linthicum 
Albert Frech 

Albert H. Hopmann 
A. H. Ficken 

Milton B. Freudenheim 
Ralph Cohen 

John A, Gerwe 
Rutledge Simmons 
Heriian Hirseh 
Herbert kb. Winterberg 
W. Merritt Hurlburt 
Joseph C, Goodman 
S. G. Cogan 

Ikd. A. Manheimer 

J. T. Montgomery 
Mead Montgomery 
D>. ©, Percival, Sr. 

L. F. Percival, Jr. 
Jacob J. Schmukler 
Bernard J. Schmukler 
A. Leon Sickles 

M. Morton Sickles 
A. L. Elibogen 

J. S. Stein 

Walter Mayer 

A. C. Wallenstein 
Kemil Freyer 

Harry H. Silverman 
William C. Horowitz 
Harold I. Horowitz 


14. The defendant Elgin National Watch Company is a corporation organized 
and existing under the laws of the State of Illinois, and having its principa 
place of business at Elgin, Hlinois, where it manufactures and produces Ejigi! 


watches and parts thereof. 


15. The defendant Aisenstein & Gordon, Inc., is a corporation organized apd 
existing under the laws of the Commonwealth of Pennsylvania, doing business 
as an aecredited distributor, and having its principal place of business at Phil 


ade!phia, Pennsylvania. 


16. The defendant I. Alberts’ Sons, Ine., is a corporation organized and exist 
ing under the laws of the Commonwealth of Massachusetts, doing business as 
an accredited distributor, and having its principal place of business at Boston 


Massachusetts. 


17. The defendant Bauman-Massa 


Jewelry Co., is a corporation organize 


and existing under the laws of the State of Missouri, doing business as an ac 


credited distributor, and having its principal place of business at 


Missouri. 


St. Louis 


1S. The defendant A. C. Becken Co. is a corporation organized and existing 
under the laws of the State of Illinois, doing business as an accredited distrib 
utor, and having its principal place of business at Chicago, Illinois. 

1. The defendant James J. Burke Co. is a corporation organized and existing 
under the laws of the State of Missouri, doing business as an aceredited dis 
tributor, and having its principal place of business at St. Louis, Missouri. 

20. The defendant Buss-Linthicum-Thorson, Inc., is a corporation organized 
and existing under the laws of the State of Illinois, doing business as an a 
credited distributor, and having its principal place of business at Chicago, 


Illinois. 
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°1, The defendant Eisenstadt Manufacturing Co. is a corporation organized 
and existing under the laws of the State of Missouri, doing business as an 
accredited distributor, and having its principal place of business at St. Louis, 
Missouri. 

»? The defendant The A. H. Ficken Company is a corporation organized and 
existing under the laws of the State of Ohio, doing business as an accredited 
distributor, and having its principal place of business at Cleveland, Ohio. 

“8 The defendant Freudenheim Bros., Inc., is a corporation organized and 
existing under the laws of the State of New York, doing business as an accredited 
distributor, and having its principal place of business at New York, New York. 

24. The defendant A. Frisch & Co., Inc., is a corporation organized and existing 
inder the laws of the Commonwealth of Massachusetts, doing business as an 
weredited distributor, and having its principal place of business at Boston, 
Massachusetts. 

25. The defendant A. Hirsch Co, is a corporation organized and existing under 

e laws of the State of Illinois, doing business as an accredited distributor, 
and having its principal place of business at Chicago, Illinois. 

26. The defendant Louis Manheimer & Bros., Inc., is a corporation organized 
ind existing under the laws of the State of New York, doing business as an 
aceredited distributor, and having its principal place of business at New York, 
New York. 

°7. The defendant Manheimer Watch Company is a corporation organized 
and existing under the laws of the State of Illinois, doing business as an ac- 
credited distributor, and having its principal place of business at Chicago, 
Illinois. 

28. The defendant M. A. Mead and Company is a corporation organized and 
existing under the laws of the State of Illinois, doing business as an accredited 
distributor, and having its principal place of business at Chicago, Ilinois. 

29. The defendant I. C. Percival & Co., Inc., is a corporation organized and 
existing under the laws of the Commonwealth of Massachusetts, doing business 
as an accredited distributor, and having its principal place of business at Boston, 
Massachusetts. 

30. The defendant M. Sickles & Sons, Incorporated, is a corporation organized 

d existing under the laws of the Commonwealth of Pennsylvania, doing busi- 
ness as an accredited distributor, and having its principal place of business at 
Philadelphia, Pennsylvania 

31. The defendant Stein & Ellbogen Company is a corporation organized and 
xisting under the laws of the State of Llinois, doing business as an accredited 
distributor, and having its principal place of business at ¢ azo, Illinois 

32. The defendant The Wallenstein-Mayer Co, is a corporation organized and 
existing under the laws of the State of Ohio, doing business as an accredited 
distributor, and having its principal place of business at Cincinnati, Ohio 

35. The defendant The Samuel Weinhaus Company is a corporation organized 
and existing under the laws of the Commonwealth of Pennsylvania, doing busi 
ness as an aceredited distributor, and having its principal place of business at 
Pittsburgh, Pennsylvania. 

34. The defendant N. H. White & Co., Ine., is a corporation organized and 
existing under the laws of the State of New York, doing business as an accredited 
distributor, and having its principal place of business at New York, New York 

35. The defendant T. Albert Potter is a resident of Lake Forest, Illinois, 
and is president of defendant Elgin National Watch Company. 

36. The defendant Howard D. Schaeffer is a resident of Kenilworth, [linois, 
and is vice-president in charge of sales of defendant Elgin National Watch 
Company. 

37. The defendant P. FE. Stringer is a resident of Elgin, Tllineis, and is vice 
president in charge of manufacturing of defendant Elgin National Watch 
Company. 

38. The defendant John N. Biggins is a resident of Elgin, Tlinois, and is 
secretary and treasurer of defendant Elgin National Watch Company. 

oo). The defendant LeRoy A. Mote is a resident of Elgin, Tllinois, and is 
assistant secretary and assistant treasurer of defendant Elgin National Watch 
Company. 

1). The defendant W. H. Fowlie is a resident of Bronxville, New York, and 
s divisional sales manager of defendant Elgin National Watch Company 

41. The defendant A. L.. Rowe is a resident of Wayne, Tlinois. and is divi- 
sional sales manager of defendant Elgin National Wateh Compans 
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42. The defendant M. Gardner Brown is a resident of Wayue, Illinois, a 
is divisional sales manager of defendant Elgin National Watch Company. 

43. The defendant Morris Rivkin is a resident of Far Rockaway, Long Islan. 
New York, and was formerly factory representative of defendant Elgin N 
tional Watch Company. 

44. The defendant David Jacoby is a resident of Philadelphia, Pennsylva: 
and is president of defendant Aisenstein & Gordon, Inc. 

45. The defendant Harry Leibowitz is a resident of Philadelphia, Penns 
Vania, and is secretary and treasurer of defendant Aisenstein & Gordon, | 

46. The defendant Nathan Alberts is a resident of Brookline, Massachuset: 
and is president and assistant treasurer of defendant I. Alberts’ Sons, I 

47. The defendant Harold Alberts is a resident of Newton, Massachuset 
and is vice-president of defendant I. Alberts’ Sons, Ine. 

48. The defendant Leo 8S. Bauman is a resident of Clayton, Missouri, and is 
president and treasurer of defendant Bauman-Massa Jewelry Co 

49, The defendant Rudolph EF. Huesgen is a resident of St. Louis, Misso 
and is vice-president of defendant Baunian-Massa Jewelry Co 

50. The defendant Austin N. Clark is a resident of Chicago, Illinois, and 
president and treasurer of defendant A. C. Becken Co. 

51. The defendant Paul E. Pautler is a resident of St. Louis, Missouri, an 
president of defendant James J. Burke Co. 

52. The defendant Robert V. Evans is u resident of St. Louis, Miss: 
and is vice-president and secretary of defendant James J. Burke Co 

53. The defendant Louis G, Buss is a resident of Chicago, Illinois, 
president and treasnrer of defendant Buss-Linthicum-Thorsen, Ine 

54. The defendant Royal G. Linthicum is a resident of Port Jefferson, Li 
Island, New York, and is vice-president of defendant Buss-Linthicum-Thors 
Ine. 

55. The defendant Albert Frech is a resident of St. Louis, Missouri, and js 
president of defendant Eisenstadt Manufacturing Co. 

56. The defendant Albert H. Hopmann is a resident of St. Louis, Missouri. a 
is third vice-president of defendant Eisenstadt Manufacturing Co. 

57. The defendant A. H. Ficken is a resident of Cleveland Heights, Ohio, a: 
is president of defendant The A. H. Ficken Company. 

DS. The defendant Milton B. Freudenheim is a resident of Larchmont. New 
York, and is president and treasurer of defendant Freudenheim Bros., In 

o98; The defendant Ralph Cohen is a resident of Brighton, Massachusetts, a 
is president of defendant A. Frisch & Co., Ine. 

60. The defendant John A. Gerwe is a resident of Cincinnati, Ohio, and 
partner in the firm of Gerwe-Frohman Company, a partnership doing busin 
as an accredited distributor, and having its principal place of business 
Cincinnati, Ohio. 

61. The defendant Rutledge Simmons is a resident of New Canaan, Connect 
cut, and is a partner in the firm of Henry Ginnel & Co., a partnership doing bus 
ness as an accredited distributor, and having its principal place of busin 
at New York, New York. 

62. The defendant Herman Hirsch is a resident of Chicago, Illinois, and 
president and treasurer of defendant A. Hirsch Co. 

63. The defendant Herbert FE. Winterberg is a resident of Chicago, Hlinois, ane 
is vice-president of defendant A. Hirsch Co. 

64. The defendant W. Merritt Hurlburt is a resident of Philadelphia, Peun 
sylvania, an individual doing business as an accredited distributor under th: 
name of H. O. Hurlburt & Sons, having his principal place of business at 
Philadelphia, Pennsylvania. 

65. The defendant Joseph C. Goodman is a resident of New York, New Yor! 
and is president and treasurer of defendant Louis Manheimer & Bros., Inc. 

66. The defendant S. G. Cogan is a resident of Chicago, Illinois, and is presi 
dent of defendant Manheimer Watch Company. 

67. The defendant Ed. A. Manheimer is a resident of Chicago, Illinois, and is 
treasurer of defendant Manheimer Watch Company. 

6S. The defendant J. T. Montgomery is a resident of Evanston, Illinois, and 
is president of defendant M. A. Mead and Company. 

69. The defendant Mead Montgomery is a resident of Highland Park, Illinois 
and is treasurer of defendant M. A. Mead and Company. 

70. The defendant D. C. Percival, Sr., is a resident of Marblehead, Massach: 
setts, and is president of defendant LD. C. Percival & Co., Inc. 
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71. The defendant L. F. Percival, Jr., is a resident of Boston, Massachusetts, 
and is assistant treasurer of defendant D. C. Percival & Co., Inc. 

72. The defendant Jacob J. Schmukler is a resident of New York, New York, 
and is a partner in the firm of J. J. Schmukler & Sons, 2 partnership doing busi- 
ness as an accredited distributor, and having its principal place of business at 
New York. New York. 

73. The defendant Bernard J. Schmukler is a resident of New York, New 
York, and is a partner in the firm of J. J. Schmukler & Sons, a partnership 
doing business as an accredited distributor, and having its principal place of 
business at New York, New York. 

74. The defendant A. Leon Sickles is a resident of Melrose Park, Pennsyl- 
vania, and is president of defendant M. Sickles & Sons, Incorporated, 

75. The defendant M. Morton Sickles is a resident of Elkins Park, Pennsyl- 
vania, and is vice-president, secretary and treasurer of defendant M. Sickles & 
Sons, Incorporated. 

76. The defendant A. L. Ellbogen is a resident of Chicago, Illinois, and is 
president of defendant Stein & Ellbogen Company. 

77. The defendant J. S. Stein is a resident of Chicago, Illinois, and is vice- 
president of defendant Stein & Eilbogen Company. 

78. The defendant Walter Mayer is a resident of Cincinnati, Ohio, and is 
president of defendant The Wallenstein-Mayer Co. 

79. The defendant A. C. Wallenstein is a resident of Cincinnati, Ohio, and is 

istein-Mayer Co. 

80. The defendant Emil Freyer is a resident of Glenshaw, Pennsylvania, and 
is president and treasurer of defendant The Samuel Weinhaus Company. 

S1. The defendant Harry H. Silverman is a resident of Pittsburgh, Pennsyl- 
vania, and is vice-president of defendant The Samuel Weinhaus Company. 

S82. The defendant William C. Horowitz is a resident of New York, New York, 
and is president of defendant N. H,. White & Co., Ine. 

83. The defendant Harold I. Horowitz is a resident of Lawrence, Long Island, 
New York, and is vice-president and secretary of defendant N. H. White & Co., 
Ine. 

S4. Wherever in this indictment it is alleged that any corporate defendant 
did do or perform any act or thing, such allegation shall be deemed to mean that 
each of the individuals named herein as defendants and described as officers, 
directors, agents or employees of said defendant corporations, did authorize, 
order or perform such act or thing. 


IV. NATURE OF INTERSTATE TRADE AND COMMERCE INVOLVED 


SS. For many years last past up to and including the date of the filing of this 
indictment, the defendant Elgin National Watch Company has distributed its 
products through the medium of its accredited distributors located in various 
cities throughout the United States. The aforesaid accredited distributors 
purchase the products manufactured and produced by the defendant Elgin Na- 
tional Watch Company outright, and sell the same to retail Jewelry and watch 
dealers, and similar outlets, located in the many cities and towns throughout 
the several states of the United States. 

86. The products manufactured and produced by said defendant Elgin Na- 
tional Watch Company in the City of Elgin, Illinois, are shipped by it in inter: 
state commerce to its various accredited distributors located in their respective 
cities in the several states, including states other than the State of Illinois, 
from where they are sold and shipped to the various customers of said accredited 
distributors. Said customers are located in many states, including states other 
than the State of Illinois, and other than the states of the respective selling 
distributors. In some instances, at the direction of said accredited distributors, 
the products are shipped direct from the said Elgin factory at Elgin, Dlinois, 
to customers of the accredited distributors in other states of the United States. 

S87. For many years prior to the beginning of the hereinafter alleged combina- 
tion and conspiracy, the aforementioned accredited distributors sold and deliv- 
ered Elgin products to catalog houses, upstairs houses and sub-jobbers, who in 
turn sold to various retail dealers, watch repairers and divers storekeepers in 
small cities and towns throughout the United States, retail watch and jewelry 
dealers in their immediate vicinity, large industrial concerns, banking firms, 
manufacturing concerns, ships’ posts, commissaries, etc. A substantial part of 
the trade and commerce transacted by said catalog houses consisted, among other 
things, of shipment of Elgin products in interstate commerce to customers located 
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in the several states of the United States, and in states other than the states o 
said selling catalog houses, 

SS. Throughout the period described there had been a constant and continuous 
flow of shipments of such Elgin products in commerce among the several state 
of the United States, among others, the States of New York, New Jersey, Pennsy! 
vania. Massachusetts, Ohio and Missouri. 


Vv. THE CONSPIRACY 


89. And the Grand Jurors aforesaid, upon their oaths aforesaid, do furthe: 
present that beginning on or about January 1, 1936, the exact date being to th: 
Grand Jurors unknown, and continuing thereafter up to and including the date 
of the presentation of this indictment, and including the period of the three year 
next preceding the date of the presentation of this indictment, all of the defend 
aunts herein, together with other persons to the Grand Jurors unknown, we 
knowing all the facts alleged in this indictment, have knowingly entered into and 
engaged in a wrongful and unlawful combination and conspiracy, formed in part 
within the Southern Distriet of New York and carried out in part within said 
District, arbitrarily to eliminate, prevent and restrict the sale and distributio: 
of Elgin products produced in the State of [Hinois, and distributed to the States 
of New York, New Jersey, Massachusetts, Ohio, Pennsyvivania and Missouri, and 
other states of the United States, both at wholesale and retail, and to restrair 
and restrict the sale of Elgin products by, and to discriminate against, certain 
catalog houses, upstairs houses, sub-jobbers, wholesalers and retailers, which com 
bination and conspiracy has been and is now in restraint of the aforesaid trade 
and commerce of the several states of the United States, in Elgin products, in 
violation of Section 1 of the Act of Congress of July 2, 1880, entitled “An Act to 
protect trade and commerce against unlawful restraints and monopolies” (26 Stat 
Y%09: Title 15, U. S. C. A., Section 1), as amended, commonly known as the 
Sherman Act, which combination and conspiracy is now described in further 
detail, that is to say: 

90. As a part of said combination and conspiracy the defendants have com- 
bined and conspired to prevent, in the manner and by the means hereinafter 
set forth, catalog houses, upstairs houses, sub-jobbers and retailers from buy 
ing, selling, distributing or dealing in the Elgin products necessary for the free 
flow of trade and commerce within the several states of the United States. 

M1. As a part of said combination and conspiracy the defendants have combined 
and conspired to meet and confer from time to time with one another, and with 
other distributors, and at such meetings and conferences to determine arbitrarily 
so-called proper outlets for Elgin products, to discriminate arbitrarily against 
other ontlets for Elgin products, and to fix, agree to, and maintain policies 
detrimental to the heretoforementioned catalog houses, wpstairs honses, sub 
jobbers and retailers, and to the free flow of trade and commerce throughout the 
several states of the United States, 

92. As a part of said combination and conspiracy the defendants have com 
bined and conspired to prevent jobbers, sub-jobbers, upstairs houses and retailers 
from selecting their outlets, customers and accounts. 

3. As a part of said combination and conspiracy the defendants have com 
bined and conspired to prevent retailers, through threats, and fear of being ex 
cluded from the list of retailers who might sell Elgin products, and through 
exclusion from such list, from selling to other retailers, catalog houses, upstairs 
houses and sub-jobbers. 

4. Pursuant to and in execution of the said unlawful combination and con- 
spiracy, the defendants did meet and hold conferences with one another, and with 
other distributors, for the purpose of effectuating the aforesaid combination and 
conspiracy, and said defendants have regulariy and continuously entered into 
those agreements and have done those things which they combined and conspired 
to do, as hereinbefore alleged, and more particularly have done, among others, 
the following acts and things: 

(a) The defendants did meet and hold conferences, with one another and 
with other distributors, at various offices of distributors in the City of New 
York, New York, the City of Chicago, Illinois, the City of Philadelphia, 
Pennsylvania, and in other cities to the Grand Jurors unknown, at divers 
times, the exact dates being to the Grand Jurors unknown, and did then und 
there agree upon the elimination of certain retailers as outlets for Elgin 
products ; 
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(b) The defendants did communicate with one another and with other 
distributors by telephone, and other means to the Grand Jurors unknown, 
and did then and there agree upon the elimination of certain catalog houses, 
upstairs houses, sub-jobbers, and retailers as outlets for Elgin products: 

(c) The defendants did maintain blacklists and other memoranda con 
tainng the names of certain catalog houses, upstairs houses, sub-jobe: 
and retailers, who were “not to be sold” the Elgin products: 

(qd) The defendants did agree upon a means known as “tracing 
did so trace watch numbers, for the purpose of determining the last im 
mediate source to the consumer, and to take disciplinary action against 
intermediaries, if such source was any firm on the aforementioned black 
list, and the defendants did take such disciplinary 
and boveott such intermediaries : 

(e) The defendants did agree to employ and di ! oy “shoppers” for 
the purpose of discovering all sources handling the tein products, and 
for the purpose of taking disciplinary action and blacklisting certain cata 
log houses, upstairs houses, sub-jobers and retailers, and the defendant 
did take such disciplinary action and did blacklist certain catalog houses, 
upstairs houses, sub-jobers and retailers: 

(f) The defendants did agree to and did institute a poliey of daily or 
weekly reports on all sales for the enforcement of rigid restrictions upon 
wholesalers and retailers: 

(zg) The defendants did agree to and did institute a policy of allocating 
territories to certain accredited distributors, whereby said aceredited dis 
tributors would refrain and desist from selling to customers located in the 
territories of other accredited distributors 


na ( Neil 


VI. EFPECT OF THE CONSPIRACY 


95. The acts performed by the defendants, pursuant to and in furtherance 
of the combination and conspiracy herein alleged, have had the effect, as in 
tended by the defendants and as charged in this indictment, of preventin 
numerous catalog houses, sub-jobers, upstairs houses, wholesalers and retailers 
from buying, selling, distributing or dealing in Elgin products, and of thereby 
restraining trade and commerce in said Elgin products among the several states 
of the United States. 

VII, JURISDICTON AND VENUI 


%. The combination and conspiracy hereinbefore alleged was formed in part 
within the Southern District of New York and has been carried out 
within said District, and has continned therein from the date of its f 
down to and including the date of the presentation of this indictment 

97. The following acts, among others to the Grand Jurors unl 
committed in the Souhern District of New York by the defendants, pursuan 
the combination and conspiracy herein alleged and in furtherance thereof : 

(a) The defendants have met, conferred and communicated with one 
another within the Southern District of New York. for the purpose of 
effectuating and carrying on said combination and conspiraey: 

(b) The defendant Rutlege Simons, a partner in the firm doing business 
under the name of Henry Ginnel & Co., the defendants Jacob J. Sechmukler 
and Bernard J. Schmukler., partners in the firm doing business under the 
name of J. J. Schmukler & Sons, and the defendants N. H. White & Co., Ine.. 
Freudenheim Bros., Inc... and Louis Manheimer & Bros., Ine., have their 
principal places of business within the Southern District of New York: the 
defendant Buss-Linthicum-Thorson, Inc.. maintains an office for its vice- 
president, the defendant Royal G. Linthicum, within the Southern District 
of New York: and the defendant Elgin National Watch Company main 
tains an office for its divisional sales manager, the defendant W. H 
Fowlie, within the Southern District of New York: 

(c) The defendant W. H. Fowlie has carried on, within the Southern 
District of New York, the function of divisional sales manager of the 
defendant Elgin National Watch Company, and in such capacity has, within 
said District, met, conferred and communicated with other defendants 
concerning the refusal and curtailment of sales of Elgin products to certain 
of the aforementioned catalog houses, sub-jobbers, upstairs houses, whole 
salers and retailers: 


nownh, 





STUDY OF MONOPOLY POWER 


(d) The defendant Elgin National Watch Company has sought, solicite 
and obtained within the Southern District of New York information as ty 
whether certain persons, partnerships or corporations were or were not t 

- be prevented from buying, selling distributing or dealing in Elgin products 

(e) The defendants W. H. Fowlie and Morris Rivkin have, within tl: 
Southern District of New York, directed various accredited distributors to 
refuse to sell Elgin products to certain catalog houses, upstairs houses 
sub-jobbers, wholesalers and retailers; 

(f) The defendants have prevented and curtailed the sales of Elgin 
products, within the Southern District of New York, to certain of th 
aforementioned catalog houses, sub-jobbers, upstairs houses, wholesalers 
and retailers. 

98. And so the Grand Jurors aforesaid, upon their oaths aforesaid, do fu 
ther present that the defendants. named, at the times and places and in the man 
ner and form aforesaid, unlawfully have combined and conspired in restrain! 
of trade and commerce in Elgin products, among the several states of the United 
States, against the peace and dignity of the United States, and contrary to the 
form of the statue of the United States in such case made and provided. 

A True Bill: 

C. A. RICHARDS, 

Foreman. 
THURMAN ARNOLD, 
Assistant Attorney General. 
SAMUEL 8S. ISSEKS, 
FREDERICK J. WHELAN, 
Special Assistants to the Attorney General. 
LAWRENCE J. MCMANUS, 
Npecial Attorney 
Returned November 13, 1941. 


UNITED STATeEs DisTricr Courr FOR THE SOUTHERN Distrricr oF New York 


United States of America, Plaintiff, v. Watch Case Manufacturers Board of 
Trade, Inc.; Acme Watch Case Co., Inc.; Belove Watch Case Co., Ine.; Commo 
dore Watch Case Co., Inc.; Eastern Watch Case Company, Incorporated; Elit: 
Watch Case Corp.; Fit-Rite Watch Case Corp.; I. D. Watch Case Co., Inc., 
Vajor Wateh Case Co., Inc.; Master Watch Case Co., Ine.; Nuvel Manu 
facturing Co., Inc.; Rex Wateh Case Co., Inc.; Morris Lamm and Michae! 
Campaiola, Defendants. 


Criminal Action No. 136-12, June 21, 1951 
INDICTMENT 
The Grand Jury charges: 
I. DEFENDANTS 


1. The Watch Case Manufacturers Board of Trade, Inc., sometimes hereinafter 
referred to as the “Watch Case Association”, is hereby indicted and made a 
defendant herein. Said Association is a corporation organized and existing 
under the laws of the State of New York and has its principal place of business 
in New York City. It is a trade association whose members are watch cas: 
manufacturers, 

2. Morris Lamm and Michael Campaiola are hereby indicted and made de 
fendants herein. They are engaged in the business of watch case manufacturing 
under the firm name and style of L.B.C. Watch Case Company, and during the 
period covered by this indictment have been members of the Watch Case 
Association, 

3. The corporations listed below are hereby indicted and made defendants 
herein. Each said defendant is a corporation organized and existing under the 
laws of the State indicated and has its principal place of business as indicate: 
below. Each said corporation is a watch case manufacturer and during the 
period covered by this indictment has been a member of the Watch Case 
Association. 
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State of Incor- | Principal Place 
poration of Business 


\eme Watch Case Co., Inc... a = conde New York......| New York City. 
Relove Watch Case Co., Inc Anke : . New York.._.. New York City. 
Commodore Watch Case Co., eh ; | New York New York City. 
Fastern Watch Case Co., Inc........-.-.. oe . Connecticut.....| Waterbury 
Conn 
Elite Watch Case Corp..._..-- Pa : New York__....| New York City. 
Fit-Rite Watch Case Corp. --. : : New York New York City. 
1. D. Watch Case Co., Inc : ‘ New York York City. 
Maior Watch Case Co., Inc__.- New York | ~w York City. 
Master Watch Case Co., Inc | New York_. ew York City. 
Nuvel Manufacturing Co., Inc New York ww York City. 
tex Wateh Case Co., Inc_..-. . ...| New York. New York City. 


4. The acts alleged in this indictment to have been done by each of the de- 
fendant corporations hamed herein were authorized, ordered or done by officers, 
agents or employees of said defendants. 


II. DEFINITIONS 


5. The term “watch case”, as used herein, refers to a mental case, covering 
or housing of any quality or description for a watch movement. 

6. The term “watch movement”, as used herein, refers to a mechanism for the 
measurement of time, and which is enclosed within a watch case for use or wear 
on or about the person. 


Ill, NATURE OF TRADE AND COMMERCE INVOLVED 


7. Large quantities of watch movements, without cases, are imported an- 
nually into the United States from foreign nations, chiefly Switzerland. Ameri- 
can manufacturers of watch cases, including the defendant manufacturers’ 
sell said cases to importers of watch movements and in some instances to dom- 
estic watch manufacturers, who subsequently install movements in the case# 
and offer for sale the complete watches. The total annual dollar volume of 
trade in the watch case industry in the United States amounts to approximately 
$30,000,000. Defendant manufacturers, members of the defendant Watch Case 
Association, have an annua! dollar volume of sales amounting to approximately 
$5,000,000. A substantial part of the watch cases manufactured by defendants 
are sold and shipped in interstate commerce by said defendants to purchasers 
located in States other than the State in which said watch cases are manu- 
factured. 

IV. THE COMBINATION AND CONSPIRACY 


8. Beginning in or about August 1949, the exact date being to the Grand 
Jurors unknown, and continuing to and including the date of the presentment of 
this indictment, the defendant, together with other persons to the Grand Jurors 
unknown, have been engaged in an unlawful combination and conspiracy to 
tamper with and stablize the prices at which defendants sell watch cases in 
unreasonable restrain of the interstate trade and commerce hereinbefore des- 
cribed, in violation of Section 1 of the Act of Congress of July 2, 1890, entitled 
“An Act to protect trade and commerce against unlawful restraints and monopo- 
lies”, as amended (26 Stat. 209, 15 U. S. C. Sec. 1), commonly known as the Sher- 

an Act. 

%. The aforesaid combination and conspiracy has consisted of a continuing 
igreement and concert of action among the defendants, the substantial terms 

f which have been and are that the defendants agree: 

(a) To file with the Watch Case Association a schedule setting forth all 
models of standard watch cases produced by each defendant manufacturer, 
together with a description of the size, type and quality of such watch 
cases and the prices, terms and conditions to be charged and imposed in 
connection with all sales of said watch cases, to purchasers of every Class; 

(b) To notify the Watch Case Asociation of all revisions of prices, terms 
and conditions of sale within twenty-four hours following publication 
thereof, or following any offering for sale at revised prices: 

(c) Not to sell or offer to sell any watch cases included in the schedule 
filed with the Watch Case Association except at the prices and upon the 
terms and conditions set forth in said schedule: 
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(d) That the Watch Case Association disseminate to each defendant mi: 
facturer information relative to the prices and terms of sale filed by 
other defendant manufacturer : 

(e) To pay a penalty of $300 for failure to file any price chanye 
quired by the agreement ; 

(f) To pay a penalty of $1,000 for any sale made at prices not in c 
formity with the schedule filed by such defendant manufacturer with 
Watch Case Association ; 

(g) That all determinations as to breaches of the agreement be made 
the managing director of the Watch Cause Association and that said mana: 
director assess all penalties for such breaches : 

(h) To deposit with the Watch Case Association the sum of SL,000 to coy 
any penalty assessed for breach of the terms of the agreement : 

(i) To permit the Watch Case Association, without notice, to ey 
such defendant manufacturer's sales and receipt books and records, 
and other data pertinent to sales by such defendant tmimanufactiurer 

10, During the period covered by this indictment and for the purpose of for 
ing and effectuating the aforesaid combination and conspiracy, the defendants 
have done those things which, as hereinbefore alleged, they combined and 
spired to do. 


V. EFFECTS OF THE ¢ VSPEIRACGCY 


11. The nforesaid combination and conspiracy has had, as was intended by 
defendants, the following effects, among others 

fa) Price competition in the sale of watch cases has been suppressed 
eliminated : 

(b) Prices, terms and conditions of sale of watch cases manufactured 
sold by said defendants have been stabilized at uniform and nonconmpetit 
levels; 

(c) Interstate trade and commerce in the sale of watch cases has been 
unreasonably and unlawfully restrained, and importers of wateh movements 
and other users of watch cases have been deprived of an open and competitive 
market in purchasing watch cases. 


VI. JURISDICTION AND VENUE 


12. The combination and consniracy heerinbefore alleged has been entered j 
and carried out in part within the Southern District of New York and within the 
jurisdiction of this Court. During the period of said combination and conspira 
and within three vears next preceding the return date of this indictment 
fendants have performed within the Southern District of New York substanti 
all the acts which, as charged herein, they combined and conspired to do 

Dated: 

A true bill: 

JOSEPH P. KELLY, 
Foreman, 
IT. Gy. Morison, 
tssistant Attorney General 
GporGE B. TIAppock, 
Special Assistant to the Attorney General 
IrnvVING H. SAYPOL, 
United States Attorney 
MELVILLE C. WILLIAMS, 
N pee ial Assistant to the Attornen Gener 
JouUN V. LeEppy, 
J. PAUL MCQUEEN, 
Special ttrorneus 


IN THE Distrricr Court oF THE UNITep STATES FOR THE SouTHERN DIsTrRici 
NEW YorkK 


March term, 19438 
No, C-114-75 


United States of America v. New York State Pharmaceutical Associatio 
National Association of Retail Druggists, New York Pharmaceutical Counci 
Inc., Upstate New York Pharmaceutical Council, Inc., Bronxr County Pharma 





STUDY OF MONOPOLY POWER OSD 


ceutical Association, Inc., Consolidated Brooklun Retail Pharmacists, Ine., 
Vassau-Suffolk Retail Pharmacists, Inc., Queens County Pharmaceutical As- 
sociation, Inc., Retail Druggists Association of New York. Inc... Onondaga 
County Pharmaceutical Association, Ine.. The Albany Retail Drugqgists Asso- 
ciation, Wentworth H. Barnes, Edgar 8S. Bellis, Leo Branche, Morris Brodlcin, 
lohn W. Dargavel, John H. Dicuer, Nicholas S. Gesoalde, Louis G. Gitlin, 
Percy Goldman, George Gottesman, Fred J. Griffiths, Milton s falakoff, George 
W. Mather, Harry H, Miller, John F. O'Brien, Marty H. Sasmor, Henry Wild 
hack, Defendants , 


INDICTMENT 


‘ITED STATES OF AMERICA, 
Southern District of New York, ss: 
The Grand Jurors of the United States of 


America, duly impaneled, sworn 

ind charged in the District Court of the United States for the Southern District 

New York, at the January 1943 Term of said Court, having begun but not fin- 
shed during the said January Term of said Court, among other things, an 
vestigation of matters charged in this indictment; and having continued to sit 

order of said Court in and for said District during the February and March 

us of said Court, for the sole purpose of finishing investigations begun and 

finished during said January Term of asid Court, and inquiring within and 
‘said District at the March 1943 Term of said Court, do, upon their 

is, find and present as follows, to wit: 

I. PERIOD OF TIME COVERED BY TILE INDICTMENT 

1. Kach of the allegations hereinafter contained in this indictment shall be 
deemed to refer to the period of time beginning in or about the vear 1932, the 
exact date being to the Grand Jurors unknown, and continuing thereafter up to 
and including the date of the presentation of this indictment, unless otherwise 
expressly stated 

2. Each allegation hereinafter made in this indictment that at 
done shall be deemed to be an allegation that such act w: pe 
three years next preceding the date « 
otherwise expressly stated. 


act has been 
‘formed within 
f the presentation of this indictment, unless 


Wherever the words “drug store items” are used in this indictment, they 


hall be deemed to include patent and proprietary medicines, cosmetics, t 


g sundries, simple home remedies, and other items customarily 
IZ stores, 

} Wherever the words “ret: di we st’ or “retailer ir ised in thi 
ctment, they shall be deemed to include persons, partnerships, and corpora 


lil i al i 


tions operating a store or department thereof in charge of a rezistered pharma- 
st for the sale and distribution of drug store items to the consuming public. 
Wherever the words “retail drug store” or “drug store” are used in tl I 


His aie 
ent, they shall be deemed to include a store or department thereof operated 
by a retail druggist or retailer 
>. Wherever the word “wholesaler” is used in this indictment, it shall be 
deemed to include persons, partnerships, Corporations, and associations engaged 
the purchase of drug store items from producers for resale to retail drug 
sists and drug stores. 
6. Whenever the word “producer” is used in this indictment, it shall be deemed 
include persons, partnerships, and corporations who produce, manufacture, 


kage, or otherwise prepure drug store items 


i 


7. Wherever the words “wholesale prices” are used in this indictment, they 


shall be deemed to include the prices at which retailers purchase drug st 


tems, Whether such drug store items are purchased from a wholesaler 


ore 


or A 
producer 


S. Wherever the words “retail prices” are used in this indictment, they shall 

deemed to include the prices charged for drug store items sold by a retailer 

i consumer. 

% Wherever the term “New York Fair Trade Act” is used in this indictment, 

s meant to designate Chapter 195, Laws of New York, 1940, Article XXIV—A. 
Section 369a-e, and commonly known as the Feld-Crawford Act. 

10. Wherever the term “Miller-Tydings Amendment” is used in this indict 

it is meant to designate Public Laws of the United States, number 314, 

Toth Congress (c. 690, Title VIII, 50 Stat. 693). 
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lll, THE DEFENDANTS 


11. The National Association of Retail Druggists (hereinafter sometimes re 
ferred to as NARD) is hereby indicted and made a defendant herein. Said 
NARD is a corporation organized and existing under the laws of the State of 
Illinois with its principal place of business in Chicago, Illinois. The acti, 
membership of said NARD is composed of retail druggists. 

Associate members of said NARD are former active active members who hav; 
become ineligible for active membership and numerous state pharmaceutica! 
associations affiliated with said NARD in accordance with the constitution 
thereof. 

12. New York State Pharmaceutical Association (hereinafter sometimes rr 
ferred to as NYSIPA) is hereby indicted and made a defendant herein. Su:id 
NYSPA is a corporation organized and existing under the laws of the State o! 
New York with its principal place of business at New York, New York. Thy 
active membership of said NYSPA is composed of retail druggists. 

13. The following named pharmaceutical associations are hereby indicted and 
made defendants herein. Each is a corporation organized and existing und: 
the laws of the State of New York and each is affiliated with NYSPA. 

New York Pharmaceutical Council, Inc. (hereinafter sometimes referred to as 

New York Council) 

Upstate New York Pharmaceutical Council, Inc. (hereinafter sometimes referr: 
to as Upstate Council ) 

The following named branch or affiliated pharmaceutical associations ar: 
hereby indicted and made defendants herein. Each is a corporation organized 
and existing under the laws of the State of New York and each is a member 
branch of and affiliated with NYSPA. Approximately fifty percent of th: 
members of each of said branch or affiliated association are members of NYSPA 
and some of said branch or affiliated associations are affiliated with one or th: 
other of the above described New York Pharmaceutical Council, Inc., or Upstate 
New York Pharmaceutical Council, Inc. 

Bronx County Pharmaceutical Association, Inc., formerly known as Bronx 

Pharmaceutical Association 
Consolidated Brooklyn Retail Pharmacists, Inc. 

Nassau-Suffolk Retail Pharmacists, Inc., formerly Known as Nassau-Suffolk 

Retail Druggists Association, Inc. 

Onondaga County Pharmaceutical Association, Inc. 
Queens County Pharmaceutical Association, Inc., formerly known as Richmond 

Hil! and Jamaica Pharmaceutical Association, Ine. 

The Retail Druggists Association of New York, Inc., sometimes known as New 

York Retail Druggists Association 

14. The Albany Retail Druggists Association is hereby indicted and made 
a defendant herein. It is an unincorporated association organized and existing 
in the State of New York and is a member branch of and affiliated with NYSPA 

15. The following named individuals are hereby indicted and made defendants 
herein. Each of said individuals is associated with the defendants listed ir 
paragraphs 11 through 14, inclusive (hereinafter sometime referred to as 
defendant associations) and holds official titles or positions therewith as indicated 
below, or has been so associated, or has held positions therewith, for the periods 
set forth below. Said individual defendants during the period covered by this 
indictment have been actively engaged in the management, direction, and contro! 
of the affairs, policies, and acts of the respective defendants with which the; 
are or have been associated as indicated below, and particularly those affairs 
policies, and acts of said defendants described in this indictment. 
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Name and Address of Individual 


Wentworth H. Barnes, 350 Broadway, | 


lroy, New York. 


Bellis, 116 Pondfield Road, 
Bronxville, New York. 


igar 5 


eo Branche, 116 State Street, Albany, 


New York 


Westchester 
York 


Brodkin, 2166 
Bronx, New 


lorris 
Avenue, 


hn W. Dargavel, 205 West Wacker 
Drive, Chicago, Illinois 

hn H. Dwyer, 1601 Bellevue Avenue, 
Syracuse, New York. 


1261 Broadway, 
y ork 


\icholas 8. Gesoalde, 


New York, New 


Louis G. Gitlin, 445 Audubon Avenue, 
New York, New York. 
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16. Whenever it is hereinafter alleged in this indictment that any defendant 
association did any act or thing, such allegation shall be deemed to mean that the 
officers, agents, and employees of said defendant associations, including the 
individuals named herein as defendants, authorized, ordered, or did such act or 
thing while actively engaged in the management, direction, and control of the 
affairs, policies, and acts of said defendant associations. 


IV. NATURE OF TRADE AND COMMERCE INVOLVED 


17. Drug store items are produced by a large number of producers located in 
various states of the United States who sell a substantial portion of their output 
to wholsalers for resale to retail druggists. A large proportion of said pro 
ducers also sell a substantial portion of their drug store items direct to retai 
druggists. Said producers of drug store items sell and distribute a substantia 
proportion of their output to wholesalers and to retailers located in states other 
than the state in which said output is produced. Certain of said producers, 
during one or more of the stages of the manufacturing process, ship products from 
one state to another. Many of said producers sell and distribute their output 
on a national basis. There are a number of geographical areas in the Unite 
States which are known in the drug trade as metropolitun trading areas. These 
metropolitan trading areas include the communities surrounding large cities 
Which are within commuting distance. They often include portions of other 
states as is the cause in the metropolitan area of New York City which embraces 
communities in New Jersey and Connecticut. The retail prices of drug store 
items in one portion of each of said areas located in one state are affected by the 
retail prices in other parts of the same area which are located in a different 
state. Wholesalers located in one state often serve retail druggists located in 
states other than those in which the wholesalers are located. In many instances, 
retail druggists located in the same state in which a producer is located purchase 
drug store items manufactured by such producer from wholesalers located in a 
different state. In some instances, drug store items are ordered by wholesalers 
located in the same state in which a purchasing retailer is located from producers 
located in a different state and are shipped directly by such producers to such 
retailer. 

The defendant NARD is a large national association composed of about forty 
pine association associate members, a small number of individual associate 
members, and approximately twenty-five thousand active members. The prit 
cipal associate members are state pharmaceutical associations from the states 
of the United States and the District of Columbia. One of said affiliated asso 
Ciations is NYSPA. The active members of NARD are retail druggists located 
in the various states of the United States and the District of Columbia. The 
active members of the defendant NARD do approximately fifty-five per cent o 
the business in drug store items sold at retail in the United States. Substantially 
all of said members buy a part of the drug store items sold by them from 
producers or wholesalers located outside the states in which said members are 
respectively located. 

1S. There are about seveny-two hundred retail druggists located in the State of 
New York who do approximately twenty per cent of the business in drug storé 
items in the United States. Approximately five thousand retail druggists are 
members of the defendant NYSPA or of its affiliated branch associations and 
approximately three thousand of these druggists are members of the defendant 
NARD. 

The defendants Upstate Council and New York Council are regional associa 
tions composed of associations of retail druggists in the State of New York 
Said Upstate Council is composed of associations of retail druggists located out 
side of the metropolitan area of New York City. Said New York Council is 
composed of associations of retail druggists located within the metropolitan area 
of New York City. Each is affiliated with the defendant NYSPA. 

The defendants Bronx County Pharmaceutical Association, Inc., Consolidated 
Brooklyn Retail Pharmacists, Inec., Nassau-Suffolk Retail! Pharmacists, Inc 
Queens County Pharmaceutical Association, Inec., Retail Druegists Association 
of New York, Inc., Onondaga County Pharmaceutical Association, Ine., and The 
Albany Retail Druggists Association are local associations principaliy composed 
of retail druggists located in cities or counties of the State of New York. Each 
is affiliated, either by direct charter or by interlocking membership, with th 
defendant NYSPA. In addition to the retail druggists holding membership in 
the association defendants named in this paragraph, there are a substantial 
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number of other retail druggists. A large portion of these other druggists also 

purchase a substantial portion of the drug store items handled by them from 
produce rs or wholesalers located outside the states in which said retailers are 
cated. 

Oue of the principal trading areas in the State of New York is the metropolitan 
ren of New York City which serves, to a considerable degree, individuals re- 
siding in the States of New Jersey and Connecticut. The retail prices of drug 
store items in the entire metropolitan area of New York, including communities 
n mnectic ut and New Jersey, are largely dependent upon retail prices in New 
York City. There was, prior to the formation of the conspiracy hereinafter 
escril d, active price Competition among retail druggists located in said states 

he sale of drug store items. 

\ substantial amount of the drug store items sold at retail in the State of New 
York are delivered to retailers from plants or warehouses located in states other 
han New York. Retail druggists are the conduit through which drug store 
items produced in and shipped from points outside the State of New York are 

stributed to the consuming public. Drug store items are marketel by means 
of a continuous chain of shipments from producers outside of the State of New 
York through wholesalers and retailers to the consuming public. Increases in 
the retail prices of such drug store items have had the effect of reduaci the 
imounts thereof purchased by the consuming public, thus reducing the amount 
of such drug store items shipped in interstate commerce, 


V. THE CONSPIRACY 


19. Beginning in or about the year 1982, the exact date being to the Grand 
Jurors unknown, and continuing thereafter to the date of the presentation of 
this indictment, the defendants and others to the Grand Jurors unknown, well 
knowing all the facts alleged in this indictment, knowingly have been engaged 
in a combination and conspiracy to raise, fix, and maintain the retailers’ marains 
of profit on drug store items by (a) fixing, stabilizing, and maintaining the retail 
prices of drug store items, and by (b) fixing, stabilizing, and maintaining the 
wholesale prices of said drug store items purchased by them, which combination 
and conspiracy in fact has been and is now in restraint of the hereinbefore 
described trade and commerce in drug store items among the several states and 
in violation of Section 1 of the Act of Congress of July 2, 1SV0 as amended, com 
monly known as the Sherman Act. 

The aforesaid conspiracy has consisted in a continuing agreement and concert 
of action among the defendants, the substantial terms of which have been that 
defendants agree to: 

a) Fix, control, peg, and stabilize the retail prices of drug store items by 
agreements among themselves and by persuading, inducing, and compelling pro 
ducers to establish and maintain retail prices 

th) Fix, contrat, nnd stabilize wholesale 
compelling prodneers to establish wholesale 
to retail prices satisfactory to the defendants 

fe) Obstruct, restrict, and prevent the use 
approved by said defendants, including combi 
several items in combination, 

(d) Obstruect, restrict, and prevent t] istribution of drug store items tl 
channels of distribution other than retai ug stores 

) Boveott, refuse to sell, refuse { operate in the sale of, and urge 
acceptance of substitutes for, drug store ms, the producers of which 
to accede to the demands of the defendants 

f) Promote and give preference to the sal 7 HO ore items, thre 

vhich aceeded to the demands of the defendants 

(g) Establish, maintain, and operate a methed of sinization sometimes 
known as the “Captain Plin” for the rapid dissemination of information co 
cerning, and the enforcement of, the agreements set forth in this paragraph 

(h) Other terms and policies to the Grand Jurors unknown 

20. During the period of time covered by this indictment and for the purpose 
of forming and effectuating the aforesaid conspiracy, the defendants by a: 
ment and concerted action have done the things which, as hereinhefore 
they conspired to do and more particularly have done, among other thing 
following acts and things: 

(a) Organized the retail druggists by means of state, national, 
associations in order that they might act collectively 
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(b) Prepared, published, and circulated journals and bulletins for the )) 
pose of showing the margins of profit, sales policies affecting said margins 
profit, and methods of distribution which are deemed satisfactory to the 
fendants, and of counseling and advising retail druggists. 

(c) Adopted minimum Inargins of profit deemed satisfactory to defenda 
to be afforded by producers to retailers on the sale of drug store items. 

(d) Persuaded, induced, and compelled producers to establish and maint: 
retail prices by means of so-called fair trade contracts in a manner cont: 
to the terms of the Miller-Tydings Amendment and the New York Fair Trade A 

(e) Persuaded, induced, and compelled producers to establish and maint 
sales policies affecting margins or profit which are deemed satisfactory to 
fendants, including policies with respect to combination deals and wholes 
prices. 

(f) Negotiated with producers concerning the forms and terms of so-cal 
fair trade contracts establishing retail prices, the particular retail prices esi 
lished therein, and other policies affecting margins of profit and approved {he 
prices, policies, and contracts established by said producers. 

(g) Prepared and circulated lists containing the names of producers whose 
retail prices and sales policies have been approved or disapproved, for the 
purpose of informing the retail druggists as to those producers whose sales 
policies and prices were deemed satisfactory or unsatisfactory to the defendants 
and threatened to remove and removed the names of producers whose prices and 
policies Were deemed unsatisfactory from the lists of approved producers 

(h) Prepared and circulated publications informing retail druggists as 
the tests they should apply in determining whether or not producers’ policies 
affecting margins of profit were satisfactory or unsatisfactory to the defendants 
and listing the names of producers whose policies were approved and who were 
deemed deserving of cooperation. 

(i) Threatened producers with lack of cooperation in the sale of drug store 
items for which policies affecting margins of profit had not been approved by or 
were unsatisfactory to the defendants and refused to cooperate in the sale 
such drug store items. 

(j) Promised to promote, push, and cooperate in the sale of drug store items 
for which policies affecting margins of prolit had been approved by the defendants 


and promoted, pushed, and gave preference to the sale of such drug store items 
(k) Threatened to refuse to handle, to refuse to sell, to boycott, and to ure 
their customers and prescribing physicians to accept substitutes for drug store 
items for which policies affecting margins of profit had not been approved by the 
defendants and refused to handle, refused to sell, boycotted, and urged their 
customers and prescribing physicians to accept substitutes for such drug store 


items. 

(1) Agreed to sell drug store items whose retail prices had been established 
by producers at prices not below those so established and sold said drug stor 
items at prices not below those so established. 

(m) Persuaded, induced, and compelled producers of drug store items 
establish wholesale prices at levels bearing a relation to retail prices satisfact«: 
to the defendants. 

(n) Threatened producers with lack of cooperation in the sale of drug stor 
items on which the whelesale prices were net established at levels benrinc 
relation to retail prices satisfactory to the defendants and refused to cooperat: 
in the sale of such drug store items, 

(oO) Promised to promote, push, and cooperate in the sale of and promot: 
pushed, and cooperated in the sale of drug store items on which the wholes 
prices were established at levels bearing a relation to retail prices satisfact: 
to the defendants. 

(p) Threatened to refuse to handle, to refuse to sell, to boycott, and to m 
their customers and prescribing physicians to accept substitutes for drug stor 
items on which the wholesale prices were not established at levels bearing a re 
tion to retail prices satisfactory to the defendants. 

(q) Singled out certain producers whose prices and poiicies affecting marg 
of prolit were satisfactory for preferential treatment and urged retailers to 
aside periods of time and advertising and display space to promote the dr 
stere items of said producers; cooperated in the advertising campaigns 
producers whose products were well known and advertised on a national bus 
but only with respect to the products of such producers who had entered j 
so-called fair trade contracts, and circulated to retailers lists of producers p 
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ticipating in such campaign who had entered into fair trade contracts in the 
State of New York. 

(r) Threatened to discipline and disciplined retailers who were members of 
the defendant associations and who made sales of drug store items at prices below 
those established by the producers thereof by calling said retailers before disci- 
»linary committees, 
~ (s) Persuaded, induced, and compelled producers of drug store items to Threaten 
» sue and to sue in the courts of the State of New York, pursuant to the New York 
Fair Trade Act, those retail druggsts who seld drug store items at retail prices 

elow those established by the producers thereof. 

(t) Spied upon and informed against retailers accused of selling drug store 
telus at retail prices below those established by the producers thereof, 

(u) Printed and circulated among retailers lists of retail prices which had been 
established by the producers thereof. 

(v) Set up and maintained a permanent office for the purpose of enforcing 
minimum retail prices established by producers on drug store items by (1) collect- 
ng and disseminating information regarding those producers who failed to en 
force retail prices established by them, and (2) collecting and reporting to 
producers information and evidence relative to retailers who sold drug store 
tems at prices below those established by producers. 

(w) Notified retailers of the names of producers who failed to maintain retail 
prices on drug store items established by said producers and notified producers 
if the names of retailers who sold drug store items at prices below those estab 
ished by the producers thereof. 

(x) Induced, advised, aided, and assisted in the financing of suits brought by 
producers and by retailers and instituted and maintained legal proceedings in the 
names of nominal plaintiffs for the purpose of maintaining retail prices estab- 
lished by the producers thereof on drug store items. 

(vy) Prepared and circulated propaganda concerning the effect on Consumers of 
the establishment of retail prices under so-called fair trade contracts. 

(z) Held meetings in the cities of Richmond, Virginia; Chicage, Ilineis; Phila- 
delphia and Pittsburgh, Pennsyivania ; St. Louis, Missouri; New Orleaus, Louisi 
ina: New York, Richfield Springs, Bolton Landing and Syracuse, New York; 
Cincinnati, Ohio; and other places unknown to the Grand Jurors, and at said 
meetings have considered, discussed, determined, and agreed upon policies and 
measures to be adopted and pursued in furtherance of said combination and 
couspiracy, 

(aa) Adopted resolutions condemning the practice of producers permitting 
sales of drug store items through channels of retail distribution other than retail 
drug stores. 

(bb) Publicized the action of certain producers who failed to confine the 
retail distribution of drug store items bearing their trade-mark, brand, or name 
solely to retail drug stores. 

(ce) Persuaded, induced, and compelled producers to confine the retail distri 
bution of drug store items bearing their trade-mark, brand, or name to retail 
drug stores. 

(dd) Threatened producers with lack: of cooperation in the sales of drug 
store items, the retail distribution of which was not contined solely to retail 
drug stores, and refused to cooperate in the sales of such drug store items. 

(ee) Threatened to refuse to handle, to refuse to sell, to boycott, and to urge 
their customers to accept substitutes for drug store items, the retail distribu 
tion of which was not confined solely to retail drug stores, 


VI. EFFECT OF THE CONSPIRACY 


21. The effect of the combination and conspiracy hereinbefore alleged is and 
has been: 

(a) To fix, stabilize, and maintain the retail prices of drug store items 

(b) To restrain, prevent, and eliminate price competition between retail! 
lruggists and thereby to restrain trade and commerce among the several states 

drug store items. 

(¢) To restrain and suppress interstate trade and commerce in drug store 
tems, retail prices of which had not been established and maintained by the 
roducers thereof. 

(d) To fix and stabilize wholesale prices of drug store items in interstate 
mmerce at levels bearing a relation to retail prices satisfactory to the 
defendants. 
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(e) To restrain and suppress interstate trade and commerce in drug store 
items, the retail distribution of which has not been confined solely to retail) 
drug stores. 

22. It has never been and is not now the purpose, intent, or effeet of said 
combination and conspiracy to promote the purpose of the Miller-Tydings Amend 
ment to the Sherman Act (Act of Congress of August 17, 1937, 50 Stat. 693) and 
the New York Fair Trade Act (Laws of New York, 1940, ¢. 195, Article XXIV-A, 
sec, 369-a-e), or to establish wholesale or retail prices on drug store items to 
protect the good will in the trade-marks, brands, or names of the producers or 
distributors of said drug store items. 


VII. JURISDICTION AND VENUI 


23. The combination and conspiracy hereinbefore alleged has operated and 
haus been carried out in part within the State of New York and has.continued 
from the date of its formation down to and including the date of the presentation 
of this indictment. The following acts, among others, were committed in the 
Southern District of New York within the three vears next preceding the return 
of this indictment pursuant to the combination and conspiracy alleged herein 
and in furtherance thereof: 

(a) The defendant NYSPA has set up a system of shopping and espionave 


against retailers effective in New York, New York, and has reported findings 


with respect to the observance of retail prices of drug store items to the | 


ducers thereof. 

(b) During the period from January 1, 1941 to January 1, 1942, the NYSPA 
Fair Trade Committee cooperated with and assisted individual retailers and 
branch associations in the bringing of seven injunction actions und five contempt 
proceedings in the State courts for the purpose of maintaining retail prices 
established by producers on drug store items. 

(¢) From September 23, 1940 to September 27, 1940, the defendant NARD held 
2 convention in New York City, at which a resolution was passed urging pro 
ducers of dru store items to restrict the distribution of their products to drue 
stores only, and resolving to take steps to accomplish this cbjective. 

(d) At the annual convention of the NYSPA at Bolton Landing, New York, 
from /une 17, 1940 to June 21, 1940, a resolution was passed and circulated in 
the Southern District of New York urging retailers participating in Nationstiy 
Advertised Brands Week to feature and display only the products of producers 
who hed established retail prices pursuant to the New York Fair Trade Act 

(e) The defendants NARD and NYSPA have sent their official publications 
the “N. A. R. D. Journal” and the “New York State Vharmacist,” respectively 
to retailers located in the Southern District of New York and said retailers 
have received same and have acted in accordance with the suggestions and it 
<(ructions contained therein. 

({) The members of defendant NYSPA in convention assembled in) Bolton 
Landing and Richfield Springs, New York, have adopted resolutions condenmimine 
certain policies affecting margins of profit and said defendant has circulate 
copies of such resolutinos to producers in the Southern District of New Y« 
who have adopted such policies. 

(2) The defendant NYSPA has circulated lists of producers who have es 
lished minimum retail prices effective in the State of New York to retail 
in the Southern District of New York. Such lists were circulated in or abe 
November 1940 and February 1942. 

(h) The Bronx County Pharmaceutical Association, Ine., in cooperation with 
the Fair Trade Committee of the New York State Pharmaceutical Association, 
instituted and maintained legal action in the Bronx County Supreme Court f 
the purpose of maintaining retail prices on drug store items established by eer 
tain producers pursuant to the New York State Fair Trade Act, which legal action 
resulted in a permanent injunction against the Sheridan Drug Corporation on 
November 4, 1940. 

24. And so the Grand Jurors aforesaid, upon their oaths aforesaid, do find 
und present that the defendants, throughout the period aforesaid, including the 
three years next preceding the date of the presentation of this indictment, at 
the places and in the manner and form aforesaid, unlawfully have engaged in a 
continuing combination and conspiracy in restraint of trade and commerce i 
drug store items among the several states of the United States, contrary to th 
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form of the statute of the United States of America in such case made and pro- 
vided, and against the peace and dignity of the United States of America. 
A True Bill: 
AARON WINGERSKY, 
Foreman. 
THURMAN ARNOLD, 
Assistant Attorney General. 
Froyp L, Cook, 
BertTRaAM C, DEDMAN, 
JosepH J. CANTWELL, 
Special Attorneys. 
Returned March 4, 1945. 


Report OF THE COMMITTEE ON CARTELS AND MONOPOLY OF THE TWENTIETH CENTURY 
FUND 


(Reprinted from Monopoly and Free Enterprise: published by The Twentieth 
Century Fund, New York, N. Y.) 


A TWENTIETH CENTURY FUND SURVEY 


The trustees of the Fund choose subjects for Fund investigations, underwrite 
the expense of each project and appoint special committees that formulate pro- 
grams for action based on the findings. ‘The trustees, however, assume no 
responsibility for the findings or the recommendations for action that result. 


Trustees 


A. A. BERLE, Jr. OswaLp W. KNAUTH 
FRANCIS BIDDLE Davip E. LILIENTHAL 
Bruce BLIVEN Roserr S. Lynp 
BENJAMIN V. COHEN James G. McDONALD 
Henry S. DENNISON J. Roverr OprpENHEIMER 
PauL H. DovuGLas H. Cur. SONNI 
Joun H. Faney’ HERMAN W. STEINKRAUS 
PAUL G. HorrMANn CnarLtes P. Tari 

W. W. WayMackK 


Officers 


Joun H. Fangy, President 

A. A. Berie, Jr., Treasurer and Chairman, Executive Commiitce 
EvANS CLARK, Hwecutive Director 

J. Freperic Dewnurst, Lconomist 


SURVEY OF INTERNATIONAL CARTELS AND DOMESTIC MONOPOLY 


The following committee has been in charge of an extensive investigation into 
the problems of international cartels and domestic monopoly, which hus been 
conducted by a special research staff and has resulted in two previous volumes: 
Cartels in Action (1946) and Cartels or Competition? (1948). The Committee 
is responsible for the report and recommendations for action contained in Chapter 
16 of this third volume in the survey series. The Research Directors ure re- 
sponsible for the factual findings in Chapters 1 through 15. 


The committee 

James M. Landis, chairman: Lawyer; formerly Chairman, Civil Aeronautics 
Board; Dean, Harvard Law School; and Chairman, Securities and Exchange 
Commission. 

A.S. Goss: * Master, The National Grange. 

Marion Hedges: Special Assistant to the Labor Advisers, Economie Cooperation 
Administration; formerly Director of Research, International Brotherhood of 
Electrical Workers. 

Donald M. Nelson: Chairman, Electronized Chemicals Corporation; formerly 
Chairman, War Production Board. 


2 Died November 19, 1950. 
2 Died October 25, 1950. 
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Frank M. Surface: Consultant to Management, Standard Oil Company (New 
Jersey). 

Jacob Viner: Professor of Economics, Princeton University. 

J. Raymond Walsh: Director at Large, National Bureau of Economic Research ; 
formerly Director of Research and Education, Congress of Industrial Organ 
izations, 

Research directors 

George W. Stocking, Co-Director ; Myron W. Watkins, Co-Director. 

The following chapter is a report of the Committee on Cartels and 
Monopoly appointed by the Trustees of the Twentieth Century Fund 
It was prepared with the able collaboration of Professor Clair Wilcox 
of Swarthmore College, whose help is gratefully acknowledged by the 
Fund and the Committee. Dr. George W. Stocking and Dr. Myron W 
Watkins, with the assistance of a research staff, are solely responsible 
for the preceding chapters of this book. The Committee itself is re 
sponsible for the recommendations for action that are incorporated in 
the following chapter. 


RECOMMENDATIONS 


If the maintenance of competition is to be accepted as an expression of pre 
vailing poli¢y, the content and consequences of the whole body of relevant legis 
lation should be surveyed so that inconsistencies may be eliminated or at leust 
explicitly recognized and kept within narrow bounds. To this end, the effect ot 
laws relating to tariffs, parents, corporations, labor, agriculture, natural re 
sources, and transportation should be studied and, where it is found that measure: 
operating to impair the effectiveness of competition cannot be justified by over 
riding considerations of national policy, corrective legislation should be devised 

In recent years there has been a drift toward increasing tolerance of restrictiv 
programs adopted by particular producing groups. If the common interest is 
to prevail, this trend must be reversed. Monopoly is not to be rendered harmless 
by making it universal; such a policy can only end in mutual frustration. The 
preservation of freedom and progress, throughout the whole economy, require 
that the antitrust laws be vigorously enforced. In so far as antitrust fails to 
maintain competitive conditions in industry and commerce, the pressure for 
legalizing the adoption of offsetting restraints in other sectors of the econoiy 
will be strong. In so far as it succeeds, the case for such restraints will bh: 
weakened and the prospect for resisting such pressure will accordingly |. 
improved. 

REPEAL OR MODIFY EXCEPTIONS 


@ number of the exceptions to the antitrust laws that permit particular groups 
to enter into agreements that restrain trade should be repealed or modified. 

2. The Miller-Tydings amendment to the Sherman Act and the so-called state 
fair-trade laws should be repealed; retailers should be permitted to compet: 
in the prices they charge for trade-marked goods; they should be encouraged 
to pass on to consumers the savings resulting from greater volume and lower 


costs, 


(For immediate release, Thursday, September 6, 1951) 
DEPARTMENT OF JUSTICE 


Attorney General J. Howard MeGrath announced the entry today in the Federal! 
District Court in Detroit of an antitrust consent judgment against Parke, Davis 
& Co, of Detroit, Mich., and Eli Lilly & Co. of Indianapolis, Ind. 

The Government’s complaint, Which was filed February 9, 1950, charged Parke, 
Davis and Eli Lilly with restraining trade and monopolizing the market in hard- 
gelatin capsules, used primarily as soluble containers for drugs and medicines 
The complaint alleged that the defendants, acting jointly, obtained control ove! 
machinery used in the making and filling of hard-gelatin capsules, and utilized 
this control to achieve and maintain a monopoly over the manufacture and sale 
of such capsules. In addition, it charged that the defendants fixed prices o1 
hard-gelatin capsules through an exclusive patent-licensing arrangement and 
leased machinery for filling such capsules only on the condition that the lessees 
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purchase their requirements of capsules from the defendants. It was also alleged 
that as a result of these illegal activities the defendants produced and sold over 
4) percent of all hard-gelatin capsules sold for human consumption in the United 


States, 

The judgment entered today requires the defendants to sell their leased capsule- 
filling machines to present lessees, at the option of such lessees, and upon reason- 
able and nondiscriminatory terms and conditions. The defendants are required 
by the judgment to grant to any applicant royalty-free licenses under their exist- 
ing patents; to license, on a reasonable royalty basis, their future patents; and to 
furnish extensive technical information relating to the manufacture of capsules 
and the machinery used in making and filling capsules. In addition, the judgment 
enjoins the defendants from fixing capsule prices, acquiring competitive com- 
panies, and conditioning the availability of capsule-filling machines upon the 
purchase of capsules from the defendants, 

H. G. Morison, Assistant Attorney General in charge of the Antitrust Division, 
in commenting upon the entry of this final judgment, stated: 

“The Department of Justice is vitally concerned with the elimination of illegal 
restraints affecting the distribution of products essential to the publie health, 
The entry of this judgment represents another step in our program to eliminate 
the use of patent-licensing agreements as a basis for monopolizing or restraining 
trade and commerce in violation of the antitrust laws and to make it possible for 
new conipetition to assert itself.” 

The judgment was handled by Edwin H. Pewett, Assistant Chief, and Charles 
FP. B. MeAleer, of the Judgments and Judgment Enforcement Section of the Anti- 
trust Division, under the supervision of Sigmund Timberg, Chief of that section. 

The Government’s case was prepared by John W. Neville, Chief, and Franklin C. 
Knock, of the Detroit office, under the supervision of Marcus A. Hollabaugh, 
Chief of the Special Litigation Section of the Antitrust Division. 


STATE OF UTAH, 
DEPARTMENT OF BUSINESS REGULATION, 
Salt Lake City, January 31, 1952. 
Mr. EMANUEL CELLER, 
Chairman, House of Representatives, 
Study of Monopoly Power Committee, 
Washington, D.C. 

Dear Mr. Cevrer: This will acknowledge receipt of your letter under date of 
January 22, 1952. 

Our files have been checked, and you will find enclosed a breakdown of the 
number of contracts operative in Utah which have been filed with the State. 
There are a number of companies which were operative in Utah who did not file 
their agreements with the trade commission and have policed and enforced their 
own contracts. When contracts and prices are filed with the commission it 
assumes the responsibility of enforcement. 

The State of Utah has a State distribution of liquor, and the markup of this 
commodity is fixed by the legislature. Therefore, fair-trade contracts on liquor 
would not be necessary in this State, and none are filed with the commission. 

It has been the policy of the commission to administer its fair-trade laws by 
personal contact, explanation, and warning. It has not been forced to court 
action on a fair-trade price since 1942. The act has been operative since 1957, 

The number of contracts on file at present and which are accepted by sellers 
as being enforceable contracts numbers 552. A number of these are intrastate 
contracts ; however, that number is a very small percentage. 

There has been very little activity on the part of the fair-trade contractors 
since the Supreme Court ruling on the Miller-Tydings amendment on interstate 
transactions, and the prices we have on file at present were registered previous 
to the High Court's ruling. 

rrusting this will give you the information you desire, and if the commission 
may be of further service please advise. 

Very truly yours, 
DEPARTMENT OF BUSINESS REGULATION, 

TRADE COMMISSION OF UTAH, 

PARLEY W. HALe, Evrecutive Secretary. 
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Classified list of fair trade contracts on file with the Utah Fair Trade Commission 
as of January 1, 1952 
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FRAZIER & WoorTers, 
Centralia, Il., Mareh 5, 1952 


Representative EMANUEL CrLLER, 
Chairman, Fair Trade Legislation, 
Washington, D. C. 

Dear Mr. CELLFR: In response to your letter of February 15, we are enclosing 
file of papers which has reference to experience we have had with the Western 
Cartridge Co., of East Alton, Ill, who we did not have any dealings with, 
whatsoever, 

We purchased our shells out of St. Louis, Mo., and Evansville, Ind., and paid 
for them and did net sign up that we would abide by any price-fixing group 
It developed that we had an exorbitant profit in shells due to the fact that the 
Western Cartridge Co., after entering into the Fair Trade Act, raised their 
prices two times in the same year. 

There is nothing fair about the fair trade law when it comes to the handling 
of shotgun shells, excepting it did make a millionaire out of Mr. Olin who owns 
the Cartridge Co., and who recently died and the public was amazed at the 
fortune he had accumulated. However, we were not, because anybody can ac- 
cumulate a fortune when they can raise prices at the plant whenever they want 
to and compelling those selling to raise accordingly. 

We have some 50 cases on hand for next vear and if they raise their price they 
expect uS to raise, not giving us any consideration on our prices and money 
invested for 12 months. 

If you will refer to their fair trade agreement, paragraph 7, you will see how 
ridiculous the set-up is. In other words, they want their dealers to be little 
box men, selling a box at a time. We were selling case lots to the big hunters 
and allowing them 10 percent discount, which still left us plenty of profit. 

Now in paragraph 7, they retain the right to wholesale shells to public shoot- 
ing galleries, trap shooting clubs, skeet clubs, rifle clubs, pistol and revolver 
clubs. In other words they want to control all the big business and let their 
poor little dealers have what they don't want. This stipulation 7 in their agree- 
ment is self-explanatory as to their set-up. 

After this file has served your purpose, we would appreciate return of same. 

Respectfully, 
FrRAziIER & WoorTers. 
R. E. FRAZIER. 


CENTRALIA, Ivt., July 19, 1951. 
Re Olin Industries, Inc. (Western Cartridge Co., injunction suit). 
Frazier & WOOTERS, 
Centralia, Til. 

GENTLEMEN: In this suit I filed a motion to strike the complaint and dismiss 
the cause shortly after the complaint was filed and before the return day in the 
summons, 

At the time that I filed this motion I thought that it might be well taken as the 
complaint then existed, but the matters which I objected to in the complaint 
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could have been remedied by amendment to make the complaint state a cause of 
action under the Illinois Fair Trade Act. L was, therefore, in no hurry to have 
the motion set down for disposition, as I knew the ultimate result would be a 
proper amendment of the complaint even if the motion shoud be allowed, and I 
honestly had no hope of eventual success in the then state of the law, as retlected 
in the court decisions. I did hope to get some sort of Compromise arrangement 
entered into whereby marketing could be conducted, without the entry of an 
injunction. The other side Was insisting that as part of any settlement, we agree 
to the entry of a decree of injunction. IT was very much opposed to this and 
ere the matter stood when the United States Supreme Court handed down its 
ecent decision interpreting the Clayton amendment to the Sherman Antitrust 
t 
Previously the decisions of all State courts and the decisions of United States 
had upheld the constitutionality of State fair-trade laws, which 


Supreme Court ha 
ier] In particular the validity of the linois Fair Trade 


all practically identical. 
Statute had been upheld both by the State supreme court 
Supreme Court, There had been a little reference in one o1 


Stintes 
isions 


to possible eflect of the fair-trade acts which had been puss: i 1} St; on 
terstate commerce, and the Congress, apparently with an intent to elir 
the Sherman 


ne 


ny question on this score, enacted the Clayton Act amending 
‘ust Act by providing that it should not apply to any contract entered into | 
any valid State fair-trade law. Then the United States Supreme Court 


itest decision, handed down about G weeks ago, ated that this Clayt 


only applied to the contracts, and where there was no contract it did not validate 


he involuntary provisions of a State fair-trade law as to goods moving in 
interstate Commerce. 

The effect of this decision is to invalidate restrictions on interstate commerce, 
but it does not affeet the operation of the Illinois fair-trade law as to intrastate 
transactions. I think the eventual result will be the collapse of the entire fair- 
trade structure but this has not vet occurred 

In the present state of the law, where you have entered into no contract, you 
can set your own prices on goods shipped to you in interstate Commerce, without 
regard to any fair-trade price. 

As to goods purchased by vou in Illinois from an Tlinois concern, the invoiun- 
} 


tary provisions of the Illinois fair-trade law would be enforcible if the goods 


have been fair traded. Nevertheless, there never were any penalties provided 
by the Illinois fair-trade law and, since no injunction was ever issned in the 
present suit, you would be free to sell merchandise, regardless of source, until 
stopped by appropriate action, and you cannot be stopped as to goods moving 
interstate under any circumstances, 

Of course, I intend, at the earliest opportunity, to call up the motion TI have 
filed and get this case disposed of, but it is like any other court matter during the 
summer months, in that it is difficult to get a setting. Furthermore, I am not 
in position to be too insistent on an immediate setting in view of my extreme 
reluctance to hurry the matter before the Supreme Court decision came to our aid. 

Yours truly, 
Russel Witson 


Western Cartripce Co., 
Rast Alton, 1ii., January 24, 1951. 
Frazier & WoorTers, 
Centralia, Tl. 
(Attention: Mr. R. E. Frazier.) 

GENTLEMEN: We wish to acknowledge receipt of your letter of January 13, 
in which you advise that vou have marked up your shells under the new price, 
and we are assuming that you refer to the current retail price for Western- 
loaded ammunition, specified in the notice of the change in price which became 
effective December 15, 1950. 

For your convenience we are enclosing herewith a schedule of prices showing 
the existing retail prices, which are the stiplated minim fair-trade prices in 
effect in the State of Illinois at the present time 

In your letter of January 153, you stated that you marked np your shells 
under the new price. However, on January 19, 1951, two purchases were made 
in your store of super X 20-gage 6's at a price of $2.20 per box, while the stipulated 
minimum fair-trade retail price for this item is $2.75 per hox. We have state- 
ments from the persons who made these purchases at your store on that date, 
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and we wish to advise you that all prices for Western-loaded ammuniti 
sold at retail should not be less than the stipulated minimum fair-trade pri 
fixed by the manufacturer and as shown by the enclosed schedule of prices. 

We are extremely serious in this matter, and we expect all retailers who han 
Western-loaded ammunition to conform to the fair-trade prices. If we beco 
convinced that a dealer does not intend to charge the fair-trade prices | 
Western-loaded ammunition, we will take whatever steps are necessary to « 
force compliance with the fair-trade agreement. 

We have lad some previous correspondence with you on this matter, and th 
letter is our last effort to achieve, by correspondence, compliance with the f: 
trade agreement. If you persist in selling Western-loaded ammunition at 
than the stipulated minimum fair-trade price, we shall be compelled to re 
to other means to secure the desired result. 

We would appreciate hearing from you by return mail. 

Very truly yours, 
Maynarp H. Morz, Assistant Counse 
JANUARY 25, 1051 
WeESTERN CarrrinGe Co., 
East Alton, Til. 
(Attention: Mr. Maynard H. Motz.) 

DreAr Stk: We thought we made ourselves clear in our former letter that th 

shells were marked up on the present price list. 
Respectfully, 
FRAZIER & WooTERS 


JaNuary 138, 1951. 
WESTERN CARTRIDGE CO., 
Hast Alton, Ill. 
(Attention: Maynard H. Motz.) 

Dear Sik: We have your letter of November 29 and have marked up our shells 
under the new prices and find that we have from 50 to 75 cents profit per box 
in a lot of them on the floor. Honestly, do you figure this is fair trade. 

Respectfully, 
FRAZIER & Woorers 


NOVEMBER 3, 1950 
WESTERN CARTRIDGE Co., 
East Alton, Il. 
(Attention: G. H. Rahing.) 

Dear Mr. Rauine: We are in receipt of your letter of November 1, 1950, enclos 
ing what you term a fair-trade agreement. 

We do not see our way clear to enter into any agreement with you. We have 
not purchased any cartridges nor shells from you. Furthermore, we figure the 
Fair Trade Act is in direct conflict with the antitrust law. 

We also find that you reserve the right to sell to consumers the same as you do 
the dealer. Where is there anything fair with that. What control do you hay 
over Montgomery Ward and Sears, Roebuck and when was the last time you 
checked their prices? 

We are in business for what little profit we make, but we do not want to inter 
fere with anybody but we do want to run our own business. 

We would like to have a copy of what you term the fair-trade law and an 
answer to the above questions. 

Respectfully, 
FRAZIER & WooTers 


WESTERN CARTRIDGE Co., 
East Alton, IUl., November 29, 1950 
FRAZIER & WoOrTERS, 
Centralia, Til. 
(Attention: Mr. R. E. Frazier.) 

GENTLEMEN: I would appreciate an answer to my letter of November 13, 1950, 
concerning the observance, by you, of the fair-trade agreement covering Western 
loaded ammunition, 

Your cooperation will be greatly appreciated. 

Very truly yours, 
MayNarp H. Morz, Assistant Counsel 
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WINCHESTER REPEATING ARMS Co., 
Eust Alton, Ill., November 18, 1950. 
PRAZIER & WOOTERS, 
Centralia, J1l. 

GENTLEMEN: Your letter of November 5, addressed to the attention of Mr. 
George W. Rahing, has been turned over to me for reply. 

For your information, the State of Illinois has in effect a Fair Trade Act, known 

s an act to protect trade-mark owners, distributors, and the public against 
injurious and uneconomic practices in the distribution of articles of standard 
quality under a trade-mark, brand, or name, and which is sections 188, 189, 190, 
ind 191 of chapter 121% of Illinois Revised Statutes, 1949, 

I suggest that if you wish to become acquainted with the fair-trade law of the 
State of Illinois, that you see your attorney and ask him to read you the statute 
on this subject. 

Fair-trade acts were enacted by the legislature to enable the manufacturers 
ind producers to prevent price cutting, and to assure the legitimate jobbers and 
dealers a fair return on the products which they sell. We believe that if all of 
the dealers of ammunition observe the fair-trade agreement, that they will be 
able to realize a fair profit on the sale of such merchandise. 

In your letter you say that “We also find that you reserve the right to sell to 
consumers the same as you do the dealer.” We do not know where you lave 
found this information, but for your information, it is not correct. This corpora- 
tion sells its products through established jobbers. 

We are sorry that you believe that you cannot sign the fair-trade agreement, 
but irrespective of that fact, vou are still bound to observe the agreement, as 
other dealers in the State of Illinois have signed such agreements, and all dealers, 
who handle fair-traded products, are bound even though they may not have signed 
a fair-trade agreement. We earnestly desire to have your cooperation in this 
matter and hope that you will reconsider the position you have taken, and that 
you will in the future establish your prices so that they will be not less than the 
prices fixed under the fair-trade agreement. 

We will be happy to hear from you by return mail. 

Very truly yours, 
Maynarp H. Morz, Assistant Counsel 


WesrerRN CarrripGre Co., 
East Alton, Jil... November 1, 1950 


FRAZIER AND WOOTERS, 
Centralia, Ill. 
(Attention: Mr. Roy Frazier, Sr.) 

Dear Mr. Frazier: A report has been forwarded to us by our field representative 
that you are currently not observing our ammunition fair-trade agreement which 
is effective in the State of Illinois. Prices for our various loads of shotgun shells 
which you are now using are considerably below the stipulated minimum resale 
prices outlined by our fair-trade agreement. 

Our ammunition was fair-traded the first part of this year for the protection 
of everyone concerned with the distribution of it and it is our sincere desire 
to see that the agreement is maintained. 

For your information, we are enclosing a copy of the fair-trade agreement, 
notice of change in price effective August 28, 1950, and a price list effective 
August 28, 1950. 

Please advise us by return mail that you are revising your prices so that they 
are in agreement with those effective August 28, 1950, and that you will in the 
future observe our fair-trade agreement. 

Yours very truly, 
WESTERN CARTRIDGE Co., 
Division oF OLIN INpUSTRIES, IN¢ 
G. W. RAHING, 
Assistant Sales Manager. 
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FatR-TRADE AGREEMENT 
WESTERN LOADED AMMUNITION 
Notice of Change in Prices 


Fast ALron, ILt., August 28, 1950. 
To All Retailers of Western Loaded Ammunition Who Have Signed Fair-Trade 
Agreements and to All Others Concerned: 

In accordance with Paragraph 4 of the Fair-Trade Agreement, covering West 
ern Loaded Aminunition, notice is hereby given to you that effective August 27, 
1950, all prices for Western Loaded Ammunition as shown by the Priee List, ef 
fective January 8, 1950, and amendments thereto, attached to the original Fair 
Trade Agreement and made a part thereof by reference thereto, have been with 
crawn. You are hereby further notified that the stipulated minimum resale 
prices have been changed as shown by the umended Price List, effective Angust 
28. 1950. which amended Price List is attached to this Notice of Change in Prices 
und made a part of said Fair-Trade Agreement by express reference thereto. 

Except as provided in this Notice of Change in Prices, all other terms and con- 
ditions provided in said original Fair-Trade Agreement are to remain in full 
force and effect 


WESTERN CARTRIDGE COMPANY, 
Division of Olin Industries, Ine., East Alton, Jil., 
By G. M. Davis, 
Sales Manager, Authorized Representative (Manufacturer). 


Fain TRADE AGREEMENT 
WESTERN LOADED AMMUNITION 


This Agreement made at — - the day and year last 
herein written by the Western Cartridge Company, Division of Olin Industries, 
Ine., hereinafter called the “Manufacturer,” and the undersigned hereinafter 
called the “Purchaser” ; 

Whereas the commodities set forth in the schedule hereto annexed are made by 
the Manufacturer and sold and distributed in fair, free, and open competition 
with other commodities of the same general class, produced, sold, and distributed 
by others: and 

Whereas the commodities set forth in the schedule annexed hereto are sold 
under distinguishing trademarks, patents and names which symbolize the high 
standard of the Manufacturer’s product and which constitute a valuable evidence 
of the goodwill pertaining to its business: and 

Whereas the Parties hereto mutually desire both for their own benefit and for 
the benefit of the consuming public and that of the trade, that none of the com 
modities set forth in the annexed schedule shall be sold at less than the respe: 
tive Inininum resale prices stipulated therefor by the Manufacturer, and to that 
end desire to avail themselves of the benefits of the Fair Trade Act, approving 
resale price maintenance contracts, of each State in which any of said commod 
ties shall be resold or to which they shall be transported or delivered for resale: 
Now, therefore: 

1. It is agreed that Purchaser shall not (except as specifically permitted b) 
the applicable Fair Trade Act) directly or indirectly, advertise, offer for sale 
or sell to any persons, firms, or corporations in any State, commonwealth, or 
other politieal subdivision of the United States In which a Fair Trade Act, so 
called, or other resale price maintenance law, is in effect at the time of the ad 
vertisement, offer for sale, any of the commodities set forth in said annexed 
schedule at less than the applicable minimum resale price then in effect for the 
commodity advertised, offered for sale, or sold as stipulated by Manufacturer 
in said attached schedule. It is understood that: 

a. If the commodity is offered for sale, or sold at wholesate, that is, to a deale: 
or other merchandiser for resale and not for use, the stipulated minimum whole 
sale price for such commodity shall apply. 

b. If the commodity is offered for sale, or sold, at retail, that is, to a Tur 
chaser for any use other than resale in the ordinary and usual course of trade, 
the stipulated minimum retail price for such commodity shall apply. 

2. It is agreed that Purchaser shall not indirectly reduce its selling price for 
any of the commodities below the minimum resale prices stipulated therefor, by : 

a. The allowance of any discount whatsoever, except that a discount not in 
excess of two percent for cash may be allowed on sales at wholesale only. 
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b. The allowance of unwarranted claims for alleged damage, shopworn, or 
“demonstration” goods, or for alleged shortage in quantity 

ce. Refunds, rebates, discounts, allowances, Concessions, free offers, premiums, 
trading stamps, prizes (whether of cash or merchandise), combination sales and 
any other indirect means of reducing the applicable minimum price or by any 
other means, device, or practice whatsoever 

3. The respective minimum wholesale price and minimum retail price for the 
conunodities which are set forth in the schedule attached hereto and mide nu 
wrt hereof by reference thereto, are exclusive of, and subject to any and all 
ocaul sales, use, excise or other state or local tax applicable to the sale of any 


I 
| 


of the snid commodities. 

4, Manufacturer may, at any time and from time to time, upon notice given 
to Purchaser in writing, amend or supplement this agreement: change any of said 
stipulated minimum resale prices, or eliminate any of the commodities now 
listed, or add other commodities and stipulate minimum wholesale or retail 
prices therefor as the cause may be. Any such amendinent and supplement 
any such change in any stipulated minimum wholesale or retail price, or any 
such elimination from or addition to the list of the commedities, shall ome 
effective forthwith upon receipt of such notice by Purchaser 
5. The minimum wholesale prices ind minimum retail prices set out and con 
tained in the attached schedule are stipulated by Manufacturer as being in 
effect as of the date of this Agreement and until further notice 

6. It is agreed that: 

a. This Agreement shall not apply to sales of any of the commodities to the 
Government of the United States or to any State or political subdivision thereof, 
for the use of such Government: to manufacturers of arms, ammunition, ex- 
plosives ; and sighting equipment for testing purposes 

b. This Agreement is not an Agreement of sale and purchase, and Purchaser 
by executing this Agreement does not in any way change or affect Manufacturer's 
right to select its own jobbers, wholesalers or consumers. Purchaser is bound 
by this Agreement only in respect to the commodities set out and deseribed in 
the annexed Schedule which it may have to offer for sale or sell! 

7. The stipulated minimum wholesale price shall apply to sales to the follow- 

(1) Public shooting galleries, for use by patrons thereof on the premises of 
such shooting galleries. 

(2) Trap Shooting Clubs and Skeet Clubs on trap and skeet loads, respectively, 

‘sale to and use on permises of such clubs, 

(3) Rifle Clubs whose primary purpose is rifle inanimate target shooting for 
sale to and use on premises of such clubs, 

(4) Pistol and Revolver Clubs whose primary purpose is pistol and revolver 
inwnimate target shooting for sale to and use thereof on premises of such 
clubs, 

S. It is the agreement and intention of the Parties, hereto, that if any pro- 
Vision or part of this Agreement shall be held invalid, the remainder shall 
nevertheless be valid and binding upon the Parties; and no provision or part 
of this Agreement which may be held to be invalid shall be deemed to be an 
inducement to any other provision or part of this Agreement or to the execution 
by either Party of this contract or any part thereof, 

9. It is agreed that this Agreement shall continue in effect until terminated by 
either Party upon written notice to the other Party provided, however, that in 
case of any such termination the Purchaser shall not thereby be released from 
any obligation in respect of sales of the commodities imposed upon Purchaser 
by any applicable Fair Trade Act or any other statute. 

10. The facsimile signature printed below of the duly authorized representa- 
tive of Manufacturer shall be deemed sufficient execution of this Agreement by 
Manufacturer upon receipt by Manufacturer of a copy hereof duly executed by 
Purchaser. 

In Witness Whereof, this Agreement has been duly executed in duplicate as 
of the . day of ; 1!) 

WESTERN CartTRIDGE COMPANY, 

Division of Olin Industries, Tne. Name 

East Alton, Iilinois. by 
by G. M. Davis, 

Sales Manager, Authorized 
Representative (Manufacture) 


Anthorized Representative 
Title 


ddress 


(Purchaser). 
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[From the Wall Street Journal, Tuesday, January 15, 1952: 


TV CauTion—DEALERS OrDER WArRILY AT Bra Curcaco SuHow, LAMENT Prorr 
PINCH 


PENNSYLVANIAN SAYS HE'D LIKE TO DROP TELEVISION ; TOTAL STOCKS STILL TOP YEA 
AGO-——WAVE OF MAKER PRICE CUTS 


(By John S. Cooper, Staff Correspondent of The Wall Street Journal) 


Curcaco.—“*We are not interested in any talk of TV shortages. Our buying 
is going to be held within very close limits this year.” 

That's R. Lesnick, television buyer for the Union Fern Co., a 13-store chain i: 
Troy, N. Y., talking. His attitude is typical of the window-shopping retailers 
who have been filtering through the display rooms of more than 25 television 
receiver manufacturers at Chicago’s annual spring furniture market. 

[Yesterday Westinghouse Electric Corp. unveiled its 1952 TV line, with big 
price reductions on higher-priced sets, Stromberg-Carlson’s new line includes 
the lowest-priced 17-inch table model the company has yet made. Stories below. | 

A year ago fear of shortages was everywhere and TV makers’ showrooms wer 
jammed with dealers anxious to get their orders in. This year, despite prospects 
of a 10 percent cut in set production in the second quarter and a current output 
only about.60 percent of a year ago, dealer enthusiasm is noticeably lacking. 

“I'd like to take television out of my store completely,” says Milton Cohen of 
Uniontown, Pa., complaining about the low mark-up resulting from cutthroat 
competition. <A traveling representative of a furniture trade association reports 
that in his six-State eastern territory dozens of smaller stores have dropped thei 
TV departments as unprofitable. 


SALES “JUST FAIR” 


Even representatives of top manufacturers, like Admiral, Du Mont, and West 
inghouse, will tell you privately that the Christmas-season sales just ended were 
“spotty,” “just fair’ and “nothing to get excited about.” 

Hanging over the industry's head at the moment are one million five hundred 
thousand-odd unsold sets in the hands of dealers, distributors, and manufac 
turers. This is about a million less than the awesome inventory that piled up at 
mid-year 1951 and is not considered excessive by many manufacturers in view 
of the prospects of lower production this year—anywhere from 38,500,000 1: 
5,000,000 sets, compared to the 5,300,000 in 1951. But it is several hundred 
thousand sets more than were available at the 1950 year-end. 

One small manufacturer, asked how many different models his company wa 
now muking, blurted out “28.” Then he reconsidered. “I meant 138. But we 
still have 15 different models from last year’s lines still in some of our dis 
tributors’ hands.” 

“It looks like a lot of manufacturers just put some new serial numbers o! 
part of their 1951 line and are billing them as new models,” says a skeptica 
Chicago retailer after a tour of the exhibits. 


PRICE CUTTING 

Price-cutting has been widespread here. Radio Corp. of America, whic! 
makes more sets than any of the others, reportedly about 700,000 last year, stood 
firm on prices before the show started on January 7, even marking some of its 
models up slightly. But Motorola, Admiral, DuMont, Magnavox, Crosley and 
others trimmed prices $30 or more on 17-inch models, and from $40 to $150 « 
20-inch-sereen sets. Philco’s 26-inch medels this year are priced in the sam: 
range as the company’s 17-inch-screen sets a year ago. 

Many manufacturers aren't sure on their 1952 spring price schedules and ar 
listing their quotations as tentative. Others have refrained from setting a 
list prices at all, waiting for a definite trend to be established. 

List prices in the larger cities, however, haven't much meaning because of th: 
great numbers of cut-rate stores selling at discounts as much as 20 percent below 
list. A department store buyer from Rochester comments: “You can go int 
seven different stores in my city and get seven different prices on RCA sets.” 

Many of the industry's problems, to hear the manufacturers talk, stem from 
the 41-month-old freeze on the authorization of new stations imposed by th: 
Federal Communications Commission. 
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SCOUTS SOUTH AMERICA 


The freeze is expected to be lifted later this year, but in the opinion of such 
industry experts as Ernest A. Marx, general manager of Allen B. DuMont Lab- 
oratories, Inc., “it would take months of hearings before new applications for 
stations are approved, and the possibility of many new outlets before the end 
of 1952 is very dim.” Mr. Marx has just returned from a 30,000-mile tour of 
South America to scout the market for set sales there. 

Last year Atlanta’s WLTV, previously authorized, was the only new station 
to come into operation, bringing the Nation’s total to 108. In the meantime, 
most of the older markets have been pretty well sopped up. New York City 
has more than 5,500,000 sets in use, and in Chicago there are over a million. 

William Halligan, president of Hallicrafters Co., says: “There is no doubt 
about it. Our markets are getting pretty worn out. We figure when SO per- 
cent of the homes in an area have sets, we have reached saturation. In New 
York, Philadelphia, Chicago, and some of the other hig centers we are close to 
67 percent right now. That doesn’t leave far to go.” 


CONCENTRATES ON THE FRINGE 


For this reason, his company, like many others, is gearing its 1952 promo- 
tional efforts to the fringe areas, with an unconditional guaranty of °150-mile 
reception.” Many other manufacturers are installing booster units and other 
devices to bring in faint signals at suburban points. 

Another sales point manufacturers are hopeful for is set obsolescence. Ac- 
cording to Mr. Marx of DuMont, there are between 4,000,000 and 5,000,000 sets, 
of the 15,500,000 now in use, which are more than 4 years old and have screens 
less than 14 inches. “We should feel the replacement demand fairly shortly 
Eventually when television is available to everyone across the Nation, replace- 
ment demand should average around 5,000,000 sets a year,’ Mr. Marx thinks. 

A good many of the retailers checked at the Chicago show were singed by lust 
year’s slump in TV sales and don’t cherish many happy thoughts about television 
manufacturers and their distributors. 

Maury Nee of P. J. Nee Co., Washington, D. C., says: “We only carry television 
as a service to our customers, with as few different lines as possible. The 
mark-ups are so abnormally low that it is almost impossible to make money on 
the sets.” 

The 22 to 28 percent mark-up on TV is a thorn in the side of many retailer 
who are used to mark-ups ef 7) percent to 110 percent on furniture 
fhey complain that manufacturers price the best-selling models. this 

wer-priced 17-inch sets, at the lowest mark-up of all, about 22 percent 


HIGH SERVICE COSTS 


A Pennsylvania dealer comments: “The quality of many of the 
vetting now is so poor that our service costs are running as high as 35 percent 
of the wholesale price, and yet we get only a 2s-percent mark-up. That kind 
of business won't even pay the overhead costs.” 

This has caused many of the larger stores to turn to manufacturers who will 
turn out sets on a custom basis for them under the store’s brand name. Arvin 
Industries of Columbus, Ind., reports its “private label” business now is better 
than its own brand-name sales. 

Other stores have turned to “off brands” which they use as promotional items, 
frequently making their deals direct with the manufacturer and eliminating the 
niddle-man costs. 

However, in the fringe areas, where reception is sometimes difficult, the major 
manufacturers have a long lead. A Kankakee. IL, storekeeper, about 70 miles 
from Chicago's stations, remarks: “In our area price is not much of a factor. 
To get any sort of reception we have to put up about $100 worth of aerial. After 
soing to all that trouble the customer wanjs a set that will work.” 

Another “fringe” retailer from Keokuk, Lowa, about 100 miles from the nearest 
station at Fort Madison, says: “Selling in the fringe areas is not too easy. By 
now all the ‘first buyers’ are out of the market and only the sharp barguiners are 
eft. Even with the best sets we still get too much ‘snow’ and ‘flapover’ to develop 
a red-hot market in our town. What sets are selling are made by old-line 
manufacturers.” 





704 STUDY OF MONOPOLY POWER 


T. K. QuINN Co., INc., 
New York, N. Y., January 30, 1952 
Mr. Ep. Wimmer, 
Vice President, National Federation of Independent Business, 
Cincinnati, Ohio 

Dear Ep: I continue to read and enjoy your eolumns in behalf of small bus 
ness. Your open letter to Congressman Celler prompts this response, 

Mr. Celler, as you well know, is an able, judicious, and public-spirited Repr 
sentative who has earned universal respect. 

The problem which you present to him on the fair-trade laws and price ma 
tenance involves more basic questions than miy superficially appear. 

You cite, for example, the Sunbeam-Macy affair for illustration, but it is t 
bigger trade-name competitors of Sunbeam, viz, Westinghouse, General Electri 
and General Motors which most strongly advocate and profit by price mainte 
nance. Maey isn’t one-tenth the size of either of these. 

After years of-hearings and thousands of pages of testimony Mr. Celler appears 
to have concluded that only the restoration of competition all along the lir 
will solve the monopoly problem. In this I believe he is mistaken but not for 
the reasons vou give. Apparently he sees the fair-trade laws as artificial means 
of preserving monopoly more than they help opportunity and enterprise, 

With similar objectives, vou want the margins and consumer prices held s 
us to prevent the big department stores and predatory price cutters from dam 


nging the small-business man. 

We are faced with the question of just what is the best over-all policy in the 
national interest. 

If there were no such things as effective market control by giant companies 
through price leadership and otherwise, I believe Mr. Celler would come nearer 
to your viewpoint on the so-called fair-trade laws. However, the fact is that 
the giant manufacturer who has the means to build up a well-Known, widely 
advertised trade name has the most to gain through these laws. It is true that 
price cutting injures the smaller Sunbenms, Toastmasters, etc., as well as the 
stall dealers in their products but it may actually help even smaller preducers 
of good quality but unknown brands probably to the extent that it hurts the 
big-brand names, 

Resale price maintenance empowers the manufacturer to dietate clear through 
to the consumer. Unfortunately, as fewer manufacturers with bigger brand 
nimes take over a market they are in position to increase their own profits and 
decrense the margins of the independent distributors and dealers. Under these 
conditions the fair-trade laws serve to cement their control and force their 
will upon everyone concerned. 

If. for exrirple, General Electric, General Motors, and Westinghouse had 
the business in refrigerators they conld dictate the consumer prices and the 
fair trade laws would enable them to fix absolntely the trade margins and they 
conld make them entirely unfair and inadequate. 

If we assume competitors of somewhere nearly equal strength and economic 
power, the fair-trade laws would be a beneficent force, providing there were a 
sufficient number of competitors and that actual competitive conditions prevailed 
nimong them. But where the big fellows substantially control any market, the 
fair-trade laws operate to make that control more effective and monopolistic 

Moreover, such laws would help more than damage A. and P., again for example 
because A. and P. begins with lower costs secured largely through the economic 
power exerted over small suppliers, 

Iam on your side of the argument in favor of liveable margins but T am with 
Mr. Celler on the larger monopoly question. 

What is basically wrong is the assumption that giants can and will fairly 
compete with midgets or that they can be foreed to do so by fair-trade laws. 
The truth is that a fair-trade law in the hands of the monopolists is just another 
implement of power. 

Our legislators are confused because they still believe that unrestricted com 
petition is a beneficent force and that size alone is not evil. Inactive, nonvreda 
tory size may indeed be harmless but practically “there ain’t no such animal.” 
In practice great size and concentrated economic power is evil per se. 

A year ago a leopard escaped from a zoo down South. The whole country 
was alarmed and the southern community seized with fear and trembling and 
never rested until the rampant animal was destroyed. Do you suppose that any- 
one would have been distrubed if a cage full of mice got loose? Size in action 
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does make a whale of a difference but Congress has not yet fully recognized 
that fact 
Size attained or used for purposes of exerting economic power should be made 
jiiegal just as leopards and tigers in a civilized society are caged 
We need no laws controlling the speed of bicycles but automobiles must be 
brought under control because they are too big and powerful. 
Sincerely, 


Pr, K. QuINN. 


RESOLUTION PASSED AT THE TWENTY-FIFTH ANNUAL CONVENTION OF THE NATIONAL 
ReratL GROCERS SECRETARIES ASSOCIATION, Fort \kY 7, 1952 
FAIR-TRADE LEGISLATION 


Whereas experience of two decades has proven the social 
of fair trade, and 

Whereas the gradual growth of the philosophy of fair trade reached that point 
where 45 States have fair-trade laws thereby establishing fair-trade practice in 
fact as an established national policy, and 


and economic value 


Whereas to implement their State laws and to secure to the several States the 
right to have their State laws operate in conformity with these laws reflecting the 


will of the people of the sovereign States, Congress passed an Enabling Act, the 


intent and purpose of which was to give to the States full protection and 1 
their fair-trade laws, and 
Whereas » decision of the United States Supreme € 


ise of 


uurt has seriously affected 
the use of the fair-trade laws with respect to interstate conimerce, thereby 
nullifying the clearly enunciated policies of the several States as declared by 
their legislative bodies, and 

Whereas a restoration of the right to reestablish the will of the people under 
the fair-trade laws of the several States can only be brought about by an act of 
Congress, and 

Whereas price cutting and Joss-lender selling of trade-markel merchandise 
Which has been priced by the manufacturer under the fair-trade laws of the 
majerity of the States, has become a serious menace to the business existence 
of many retailers and a potent Weapon of monopoly—a means of killing the 

l an mpetiter: Now, therefore, be it 

Resolved, That the National Retail Grocers Secretaries Association and its 
members do everything possible to secure the pussage of Conzressional lewisla- 
tion that will restore the effectiveness of our national fair-trade laws; and be it 
further 

Resolved, That the National Association of Retail Grocers be urged to lend its 
best efforts in assisting the National Retail Grocers Secretaries Association and 
il other groups and individuals who believe in the principle of fair trade in 
accomplishing the purpose of this resolution. 


New York Correr Roasters 
New York, N. Y., Febri 
House Juprerary Commun , 
House of Represcntatii . Wasi ee. GO 
(Attention: Hon. E:mannel Celler.) 

GENTLEMEN: We are amazed to learn from today’s newspapers of your ap 
proval of a measure that would reinstate fair trade laws in 45 States. 

To our minds, resale pricing contracts are inimical to the system of free 
enterprise and promote inefficiency, tend to lower output per man, and force 
consumers in general to get less for their money. 

To give you an example, under a free competitive system it may be possible 
for a small community to be adequately and efficiently served by two retail gro 
cers. Under a fair trade with high mark-ups, guaranteed by law, vou would 
soon have four grecery stores serving the same community at the expense of the 
consumers and with a reduction in the total volume of business transacted due 
to reduced purchasing power. 

It is our hope that your committee will reconsider its plans and disapprove the 
fair-trade measure in question. 

Very truly yours, 
New YorK Corree ROASTERS ASSOCIATION. 
JOHN BE. MAzZzE!, 
Chairman, Policu Committes 
95481—52—ser. 12— 
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{From the NARD Journal, August 6, 1951) 
Prick Wars ALL But GONE 


The Joint Congressional Committee on the Economic Report has released 
report from the Senate Small Business Committee based on a survey of 77,000 
stores in 438 cities. The report says that only a small number of stores had cut 
the minimums of fair trade. Only 8 cities had 10 or more stores which in 
dulged in slashed prices. Less than 4 stores in 20 cities cut prices in the wake o 
the decision of the Supreme Court in the Schwegmann Bros. case appeal 
from Louisiana. 

Study of the slashed prices revealed that they were for the most part on (1) 
electrical household appliances, (2) cosmetics and drug items (specialties), (3 
apparel for men, and (4) liquor, 

The report carried the signatures of Senators Joseph C. O'Mahoney (Wy: 
ming) and John J. Sparkman (Alabama). They noted that the wars in thy 
retail field had spread to only a few cities and that number of products 
volved had been small. Also they indicated that the flurry of slashed prices had 
all but died out. 


{Excerpt from the July 1951 American Druggist] 


Our WASHINGTON EpiTror Reports 


It is very doubtful that Congress will act on a new fair-trade bill before the 
beginning of the next session in January. Congress is already behind schedul 
on appropriations, taxes, and important mobilization and foreign issues. <A co! 
troversial bill, like a fair-trade amendment, can’t be rushed through the leis 
lative machinery. This is one big difference between Congress and State legis 


latures. 


AMERICAN Farr Trape Councit, INC., 
Gary, Ind., February 25, 1952. 
Hon. EMANUEL CELLER, 
Chairman of Committee on the Judiciary, 
HTouse of Representatives, Washington, D.C. 

Dear Mr. CELLeER: To other matter we are submitting for the record, at your 
suggestion and with your permission, to supplement our presentation to your sul) 
committee on February 22, we enclose copy of our letter dated today and ad 
dressed to the Department of Justice, attention Mr. Howard McGrath, Attorne 
General. 

A copy of that letter is being sent to each member of your committee—as is a 
copy of our supplemental letter of the same date, addressed to the Department 
of Justice—copy of which is also enclosed. 

The text of the supplemental letter has been divorced from the first letter 
because that text embodies matter which, although commonly accepted in i: 
formed circles, because of its significance cannot be fully documented. 

The first letter is based sufficiently upon documented facts to justify full) 
we believe, its wider distribution. We shall be pleased to give similar distribu 
tion to any reply we may receive from the Department of Justice. 

In addition, we enclose certain observations and supplemental informatio 
which we understand is desired by your committee, or may be acceptable to j 
for introduction in the record, 

We wish again to express our keen appreciation of the cordial and considerat: 
treatment we have received at the hands of your committee throughout the hear 
ings. We wish also to express appreciation of your complimentary remarks wit! 
reference to our attitudes toward, and cooperation with, your committee. 

Your cordial feelings are most fully reciprocated, 

Cordially, 
Jno. W. ANDERSON, President 
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AMERICAN Farr TRADE COUNCIL, INC., 
Gary, Ind., February 25, 1952. 
DEPARTMENT OF JUSTICE, 
Washington, D. C. 
(Attention: Mr. Howard McGrath, Attorney General.) 

GENTLEMEN: Mr. H. G. Morison, Chief of Antitrust Division of your Depart- 
ment, appeared last week before the House Committee on the Judiciary, in 
connection with their current hearings on fair-trade bills, and took a rather 
all-out position against fair trade in all its aspects, for your Department. 

Since his testimony, there have been a great Many unsuccessful efforts to ree- 
oncile it with the position of your Department in connection with your prosecu- 
tion of the Great Atlantic & Pacific Tea Co. in the 1940's in the District Court 
of the United States for the Eastern District of Lllinois. 

In that A. & P. case you attacked with great force a practice which you 
claimed, and which the court found, had been followed persistently by A. & P. 

That practice was to operate entire stores deliberately at a loss in order to 
crush competitiors in the area, The court found that A. & I’. had operated from 
time to time, on such a loss-leader store-unit basis, many of its stores. 

This council feels that your Department was entirely right in its determined 
opposition to the device of operating entire stores as loss-leader stores, Aud so 
suid the court. Such action as condeinned by the court in the A. & P. Gase un- 
questionably violates the Sherman Act and constitutes unfair competition, in 
that it employs profits acquired from stores perhaps having already eliminated, 
by the same hateful device, much of their competition, to support the losses of 
other stores in their process of crushing, in their marketing areas, by brute 
weight of sheer capital, their smaller competitors. This is indeed the loss- 
leader predator in a hurry. 

Many people seem to be finding it difficult to reconcile, with your Depart- 
ment’s A. & P. position, its traditionally opposite position with reference to an 
even more vicious and unfair competitive device, wherein diversion of patronage 
from smaller stores is achieved by trickery—while permitting the offending store 
to operate, during the process, at a handsome profit. When the predatory store 
offers, at enticing cut prices, only the pet products of the consumer, to inveigle 
him into the store, it knows that (according to Macy's confession) the average 
consumer is going to leave in the store, for products price-fixed entirely by the 
store, at least nine times as much as he leaves in the purchase of the pet products 
he came in to buy at a saving. 

Doesn't the intent seem to be the same in both instances-—-that of diverting 
customers, by unfair competitive methods, from smaller competitors? The 
effect is even more vicious in the second instance-—because there the customer 
does not get, even temporarily, any real buying advantaze—except perhaps 
for the occasional individual smart enough to buy merely his pet products, at a 
cut price, and then walk out of the store. 

According to Macy's confession, this does not happen often enough to upset 
the 9 to 1 ratio, of Which Macy's has boasted, and with which every other preda- 
tory price-juggling retail store is quite familiar. 

To refresh your memory, let us quote, from Macy's mammoth advertisements 
opening their famous cut-price blitz of iast year, the following: 

“Less than a tenth of the billion dellars or more of good things we've sold in 
these years fell under price-fixing.” (Price-fixing is Macy's ugly word for fair- 
trade.) 

Possibly you would be interested in attempting to differentiate, in principle 
and in economic significance, beiween the operation of an entire retail store 
deliberately on a loss basis to crush stnaller competitors—and the much-more- 
ittractive (to the store) practice of employing, as cut-price lures, only the 
pet products of the public. Each device has the same intent. Each accom- 
plishes exactly the same purpose. The only differences, it would seem, are of 
degree, and of time required to produce desired fatalities among competitors. 

And may we also suggest that the crucial problem of stabilizing effectively 
wages for our workers must continue to present perhaps insurmountable diffi- 
culties in all areas where there is any substantial approach to monopoly of retail 
distribution? It should be incontrovertible that any extortion practiced on the 
wage earner by retail monopolists must have the identical effect of a reduction 
i wages. It is not understood that the administration you serve would look 
with favor upon the promotion of the use of any deceptive device leading to 
the oppression of wage earners—-once correctly advised as to its extortionate 
purposes and its widespread employment. 
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Perhaps you would be willing to inform us at what point, if ever, did thy 
Department decide to abandon its concepts so deeply etched into the records 
the A. & P. case—and join up with the champions of A. & P., and other ma 
distributors of consumer products, to smear, in public hearings, an institution 
(fair-trade) proven so effective, in retarding the very monopolistic processes 
condemned by your Department in the A. & P. case and in many others, us { 
invoke their bitter enmity and relentless opposition ? 

In view of the imminence of action by the House Committee on the Judiciary, 
{nvolving the Keogh bill, we are mailing to each member of that committee a 
copy of this letter. We are so advising you in order that you may, if you desire 
send to those members a copy of any reply you may decide to make. 

Yours very truly, 


f 


AMERICAN Fatr TrRApE Councti 
JNO. W. ANDERSON, President, 


AMERICAN Farr Trape CounciL, INc., 
Gary, Ind., February 25, 1952 
DEPARTMENT OF JUSTICE, 
Washington, D. C. 
(Attention: Mr. Hloward McGrath, Attorney General. ) 

GENTLEMEN: Supplementing our letter of even date 

Much was said while vour Department was conducting the therein-mentioned 
prosecution of A. & P. in the Danville, HL, Federal court, about the similarity 
between the A. & P. practice of operating entire stores and local groups of stores 
at a complete loss, to crush competition, and the practice of John D. Rockefeller 
many years ago when he cut the price on gasoline and other petroleum products 
in large areas to starve out Competition in the areas—while supporting his losses 
in those areas out of extortionate profits taken from consumers in the areas in 
which his monopoly had already been established by the same cruel device, 

The similarity is ebvious. History was repeating itself—and we think your 
Department was to be commended for the action it took in line with its ob 
gations to the public. 

We have said history repeats itself. You may remember that when John D 
Rockefeller Was in such ill repute that it seemed he could not expect ever 
regain the confidence, or even the tolerance, of the American public, Ivy Lee 
then perhaps the world’s greatest specialist in the field of merchandising mass 
hallucinations, offered, for a magnificent fee, to paint Mr. Rockefeller in much 
different colors, pleasing to the public. He earned his fabulous fee. He did 
cover the canvas with his own bright colors. 

Persistent rumor has it that when John Hartford was most downhearted in 
contemplation of unfavorable public reaction to the court’s exposure of the 
junele tactics of A. & P., which your Department condemned, Carl Byoir, als« 
convicted in the A. & P. ease, undertook to saivage the A. & P. empire. Byoir 
applied his hypnosis, in superbly conceived semantics, to the American publi 
Mr. Byoir painted A. & P. in such pleasing colors as to erase from the memory 
of the public what was on the canvas underneath. 

Now comes another closely related phenomenon that is puzzling thoughtful 
people. Carl Byoir is reputed to have been employed to organize and direct 
the entire anti-fair-trade presentation to Congress, and to the press, in the 
present fair-trade controversy. He seems to be the fabulous character chose 
to make good a publicized threat that the Miller-Tydings Act would be entirely 
destroyed-—as a result of present legislative hearings, on proposed amendments 
to the Sherman Act, to restore interstate fair trade. 

It is reported that a number of the papers presented, in recent hearings, in 
opposition to fair trade, to the House Interstate and Foreign Affairs Committee 
and to the Hlouse Judiciary Committee, were fabricated in whole or in part in 
the semantics laboratories of Carl Byoir’s organization. We are told Byoir’s 
representatives were seen at the hearings, conferring with witnesses who at 
tacked fair trade. It is not implied that Byoir’s technicians wrote your paper. 

It all seems to add to the confusion of people who would like to understand 
your Department when they witness it teaming up with Carl Byoir to support 
all retailers who want to be free to promote their monopolistic growth by using 
the public’s pet products at cut prices as store-traflic lures—teaming up to destroy, 
in the process, the institution of fair trade, with all its potency for retarding the 
growt® of such monopoly. 

In behalf of the consumer and of those manufacturers and resellers who en 
deavor to serve the public in a straightforward and constructive way, we deplore 
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any influence that tends toward the erection of retail monopoly between the 
consumer and the things he must have for good living. Perhaps you will agree 
that retail monopoly is one of the most oppressive forms Of monopoly with which 
we in America must contend 
Your Department has argued repeatedly in support of that proposition. 
May we net urge reconsideration of your decision not to undertake with this 
uncil a joint study of the behavior of fair trade in diversified industries? 
You will find all the facilities and personnel of this council entirely and sin- 
cerely at your service at any time you care to undertake such a study. 

Yours very truly, 


AMERICAN Farr TRADE CoUNCIL, 
JNO. W. ANDI RSON, President. 


AMERICAN Farr Trape Councir, IN 


Cary, Ind , Fy hi “Maru 25, 19 2 


ject: Observations supplementing the testimony of John W. Anderson on 

February 22, in lieu of summarizing testimony it was expected he would 

present March 6. 
lion. EMANUEL CELLER, 

Chairman, Contmittee on the Judiciary. 

Hlouse of Re prese ntativres, Was rington, D ay. 
Dear Mr. CeLter: May we first express appreciation of the opportunity granted 

to file with the committee these supplemental observations, as part of the record 
in the current hearings on the Keogh bill, H. R. 6367, and other bills? 


Observation No. 1 

The considerable list of very large corporations, such as Dul’ont, enumerated 
by Mr. Goldstein, general counsel for the committee, as being fair-trading manu- 
facturers, fair trade only one or a few of their products. The annual dollar 
vohune of sales which they do in their fair-traded products is so minor as to be 
trented as almost neglicible when compared to the total income of the Gor-+ 
porations. The president of American Fair Trade Council was asked, when 
before the committee on February 22, whether the council was appearing in 
behalf of such inamimoth corporations. The answer is that the council su 
all activities of any manufacturer, regardless of size, manufacturing, and dis 
tributing fair-traded products in conformity with the fair trade acts of the 


pports 


Various States and in compliance with Federal law. 


No. 2 


Observation 

American Fair Trade Conneil has received, for all purposes and from all 
sources, in contributions and as membership dues, a total of only $102,685.42 
since the end of the year 1950. Its receipts for all purposes and from all sources 
in 1950 totaled only S62551.58. Its expenditures in educational work in Mis 
souri at the request of, and in cooperation with, various trade organizations 
operating in Missouri, were $16,593.71—1tmostly for travel of speakers at meet- 
ings of Missouri Chambers of Commerce and other Missouri organizations and 
groups, at which meetings there were discussed broad economic aspects of the 
impact of policies of the State administration toward industrial production and 
distribution within the State. Attached hereto is an address delivered by 
George H. Miller of Sedalia, Mo., at the annual meeting of the membership of 
the American Fair Trade Council at the Waldorf-Astoria Hotel in New York on 
November 8, 1951, which address carries comment pertinent to the questions of 
the general counsel of the committee relating to Missouri. 


Observation No. 3 

The damages provision in subsection (d) of H. R. 6367 is regarded as an im- 
portant provision. If the fly-by-night type of mail-order discount house operating 
from areas having no fair-trade act (or for that matter from any area) is in 
danger of nothing but an injunction, after you catch him, he has little to fear 
and it seems unreasonable to expect that, under such conditions, there would 
be any shortage of such mail-order operators. 

The possibility of a judgment for damages, although rarely leading to actual 
assessment and collection of damages, has operated as a deterrent to the ordinary 
resident type of violator of fair-trade minimum prices in States having fair-trade 
acts. Although it has had very few violations of its fair-trade schedules, our 
company has found it invariably effective to bring an action for an injunction 
and then offer to waive damages if the offender would consent to a decree. 
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This simplifies enforcement—and it is believed is particularly important for | 
purposes of subsection (d) of H. R. 6367. 


Observation No. 4 

If, as Macy's boasts, less than 10 percent of its dollar volume is taken fr 
fair-traded products, how can that fact be reconciled with the bitter, all- 
ficht of organized anti-fair-trade interests, including Macy’s, against fair trad 

If, under an effectively restored interstate system of fair trade, supporti 
the State fair-trade acts, Macy’s and all other retailers were required to s 
each fair-traded product, if at all, at its fair-traded minimum price—t! 
receiving a normal percentage of profit on each sale—how could Macy’s suff 
thereby, any financial disadvantage or any disadvantage in competitive co 
parison with any other store that sold the same fair-traded product—of cou 
at the same fair-traded price? 

Do we not have clearly reflected in this inconsistency the true intent of pred 
tory stores to debase the public’s pet products that produce less than 10 percent 
the dollar volume of the store, by making them cut-price lures by whic! 
divert trade unfairly from competitive retailers? 

Nobody forces Macy’s or any other store ever to sell any fair-traded produ 
Nobody can—under the fair-trade law of any State—or by any other means 


Observation No. 5 

The menopolistic tendencies of giant chain stores, large mail-order hous: 
and interrelated buying groups of huge independent retailers threaten the exist 
ence of smaller manufacturers if the Keogh bill, or equivalent legislation, is not 
enacted. 

Retail monopolies invariably endeavor to dictate prices and product specifica 
tions to their suppliers—on penalty of withholding volume which suppliers 
must have. Retail monopolists also threaten suppliers with competitive produ 
tion by such monopolists unless preferential treatment is given the monopolist 
by the supplier. A plethora of evidences of this practice is found in court de 
cisions since the enactment of the Robinson-Patman Act—-which both thy 
Department of Justice and the Federal Trade Commission have testified at this 
hearing is all the little fellow needs for protection, at their hands, agains' 
monopolistic practices. 

Of course both these agencies are heard frequently to complain that they have 
not enough appropriation or enough personnel to begin to get that job done. It 
is understood that the small retailer must find some outside means of supple 
menting his income until those agencies can get around to protecting him—re- 
membering that some of these Robinson-Patman proceedings by the Feder 
Trade Commission have awaited, for as many as 10 years, final adjudicatio: 
Ten years, it seems, could reasonably be regarded as a long, long time in the life 
of a retail merchant—or of any manufacturer awaiting relief from a condition 
against which a fair-trade system adequately supported by Federal law would 
give him relief almost instanter. 


; 


Observation No. 6 

The Federal Trade Commission, while vigorously opposing fair trade as o| 
erated simply and effectively according to the intent of State fair-trade acts 
and of the Miller-l'ydings Act, fully accepts, endorses, and honors the principles 
of fair trade by incorporating in their trade-practice conference rules applying 
to various consenting industries a provision such as that appearing in such rules 
promulgated by the Federal Trade Commission on July 18, 1950, for the slid 
fastener industry, which rules are as follows: 

“1938.6 Use of loss leaders.—The practice of selling any type of slide fasteners 
or other industry products below the seller’s cost as a loss leader to induce the 
purchase of other merchandise, the sale of the latter being used to recoup the 
loss sustained on the loss-leader product so sold, with the capacity and tendency 
or effect of misleading or deceiving purchasers, prospective purchasers, or the 
consuming public, is an unfair trade practice. [Rule 6.] 

“193.7 Selling below cost.—The practice of selling slide fasteners or any 
other industry product at a price less than the cost thereof to the seller, wi! 
the purpose or intent, and where the effect may he, to injure, suppress, or stilt! 
competition, or tend to create a monopoly in the production or sale of sm 
product, is an unfair trade practice. As used in this section the term ‘cost 
means the total cost to the seller, including his cost of acquisition, processin: 
preparation for marketing, sale, and delivery. [Rule 7.]” 
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It is interesting to note the Federal Trade Commission's definition of cost. 
by this definition of cost any price cut as much as 6 percent from minimum prices 
ordinarily established under fair trade, would show a loss to any store not 
operating at an over-all net profit of at least 6 percent. Reference to financial 
reports of leading department-store exponents of the abolition of fair trade, will 
disclose how few of such operators realize, from year to year, anything approach- 
ing 6 percent of sales in net profits. 

When is the Federal Trade Commission right? Is it right when it espouses 
and gives effect to the principles of fair trade—or is it right when it opposes 
those principles when applied much more simply and effectively than in a Federal 
frade Commission industry trade-practice code? 


Observation No. 7 


The greatest and soundest growth in the American industrial economy has 
curred since the enactment of the Miller-Tydings law enabling manufacturers 
to apply, in interstate commerce, the fair-trade acts of the various States having 


such acts. 

Opponents of fair trade offer this growth as proof that we do not need fair 
trade any longer. They are in the rather incongruous position of being unuble 
to point out any segment of the public really disadvantaged by fair trade. Who 
is hurt by fair tyade—if not only the predator desiring to use fair-traded 
products as cut-price lure for the diversion of store traffic and the elimination 
of smaller competitors? 

The contribution of fair-trading manufacturers to the growth of our economy, 
since the enactment of the Miller-Tydings law, is obvious upon examination of 
available related statistics and the increase in the value of consumer products 
as determined by relating quality to price. 

At what point in the process of the production and distribution of trade- 
marked consumer products does the predatory price-juggling retailer add any- 
thing to the wealth of the economy? Does he not instead confuse, jam, con- 
stipate, and destroy, by deceptive and unfair methods, the normal growth 
processes of our economy? 


Observation No. 8 

Even if there were a dozen fair-traded products each offered at identically 
the same retail price, the actual competitive value of each of those products, 
to the consumer, could be different. For a perhaps improbable, but nevertheless 
defensible example, there could be 12 different types of toothpaste—toothpaste 
of the same quality and consisteney—with each tube carrying a quantity of 
toothpaste different from the quantity carried by each other tube. 

Or each tube of toothpaste could contain exactly the same volume of tooth- 
paste, with the actual quality of the toothpaste varying so that no 1 of the 12 
tubes was of a quality equal to any of the others, 

As a third factor, for which there is actual historic background, the opening 
in each tube could be of a different diameter, all other factors being equal, and 
the consumer would get longer, and more satisfactory service out of the tube 
having the smallest opening. 

Two competing makes of windshield-wiper blades, as another example, could 
have exactly the same advertised retail price. One of them might perform more 
effectively and twice as long as the other. 

May we repeat—please. Value to the consumer has no definite relation to 
price. Quality—durability—-mileage—general satisfaction in use by the con- 
sumer—all must be considered with relation to price to determine competitive 
value. 


Observation No. 9 

It is misleading to contend that binding of all retailers of a State—to observe 
the manufacturer's fair-trade minimum price is eqnivalent, in economie effect, 
to a horizontal agreement between all of those same retailers to maintain an 
identical retail price throughout the State. 

This fatuous contention reflects, perhaps as clearly as any other, the shallow 
understanding of the true economic effects of fair trade, as exhibited by certain 
ivypes of enemies of fair trade. 

The Sherman Act had as one of its purposes the prevention of horizontal price- 
fixing agreements between competing resellers at any level. When resellers 
connive horizontally to agree upon a retail price of a given product they are 
governed primarily by transitory profit considerations. They can drop the 
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victimized product at their pleasure—-say after it has lost its volume because © 
low competitive value offered the public. They can turn to another and cou 
peting product at will. 

The manufacturer in fixing a price must consider the long-pull competitive 
position of the product in its market. Failure of the product—which mei: 
merely shifting inventory investments to another product as far as resellers 
are concerned—means to the manufacturer idle plant and equipment, idle e1 
ployvees, and perhaps bankruptcy. 

Those who ignore these considerations—or who are incapable of understanding 
the great difference between these two methods of determining a retail price 
it seems could be misled quite easily with relation to many other phases of the 
fair-trade problem. 

Observation No. 10 

Much has been said about the Miller-Tydings Act having been a rider on the 
District of Columbia Appropriations Act—-without explaining that the Mille) 
Tydings bill had already been reported out favorably by both the Judiciary Con 
mittee of the House and its companion comunittee in the Senate-—atter full and 
complete hearings—widely publicized. 

What is either too littl known or too willfully concealed is the fact that 
President Franklin DD. Roosevelt himself reportedly was the first to suggest 
that the Miller-Tydings bill be made a rider to the District of Columbia Appr 
priations Act—something that perhaps would not have been done against his 
will under conditions existing at that time. Despite his premature public cor 
demnation of the Miller-Tydings bill, it has been reported that President Roose 
velt later discovered what he apparently regarded as an adequate reason for 
promoting, in such manner, its enactment. 


Observation No. 11 

sig retail chains like Sears must perform substantially all the functions of 
wholesaler and retailer. Their original warehouses which supply their retail 
stores receive the merchandise in bulk, as does the wholesaler, and distribute 
it to retail outlets as does the independent wholesaler-—following in the process 
substantially the same physical functions. There is nothing in chain-store 
methods of distrigution that justifies permitting the chain store to follow its ad 


mittedly lawful practice of establishing a uniform price throughout the United 
States on all of its own brand merchandise. Fair trade merely permits the 
manufacturer of a trade-marked product offered in competition with the chain 
store’s private brand to likewise relate price to quality in determining for the 
public the competitive value of his product. 
Respectfully submitted. 
AMERICAN Fatr TRADE COUNCIL, 
Jno. W. ANDERSON, President. 


ApprRESS oF Grorce H, MILLER AT AMERICAN FAtR Trape Counctn, TWeLFru 
ANNUAL MEETING, NEw YORK, NOVEMBER 8, 1951 


It has been my privilege to support the principles of fair trade in Missouri 
That support has been shared with my friend Kenneth M. Reynolds, the member 
of our Missouri House of Representatives who introduced H. B. 417. That bill 
is patterned after the present Florida fair-trade law, which was composed and 
supported by this council in the Florida campaign. The Florida Supreme Court, 
which declared unconstitutional in 1949 the long-standing Florida Fair Trade 
Act, recently declined to hold that new law defective—a signal victory for fair 
trade everywhere. 

We requested the help of this council in making clear to the people of my State 
the economic significance of fair trade. I am happy to have this opportunity 
to express to you, who represent diversified fair-trading industries assembled 
here today, in behalf of members of both Houses of the Missouri State Legisla- 
ture and of leaders of business organizations throughout the State of Missouri, 
sincere appreciation for the sound and sympathetic response of the American 
Fair Trade Council to that request. The council has given generous help in the 
most recent Missouri campaign for a fair-trade law—a campaign left temporarily 
with a shrinkage of psychological stimulus when the impact of the confusing 
Schwegmann decision reached it. 





STUDY OF MONOPOLY POWER 713 


That campaign, I am confident, has done the State of Missouri a great deal of 
good, in the manner of broadening its perspective as to its own economic prob- 
lems, entirely aside from the direct issue involved. 

Missouri will always remember that the American Fair Trade Council rolled 
up its sleeves and went to work in complete harmony and cooperation with more 
than 30 diversified reseller associations in Missouri, all of whom endorsed and 
supported the fair-trade bill. For the first time in the history of fair trade, 
the board of directors of the Missouri State Chamber of Commerce gave the bill 
aflirmative support. 

All members of the Missouri house committee who heard the testimony of men 
of the council's staff, who were called by the committee, expressed themselves 
favorably after the testimony. The status of the bill in the House needs no 
improvement. 

One fair-trade bill sponsored and introduced indifferently is resting with a 
committee traditionally committed adversely to fair trade. The problem of 
routing a new senate bill, identical with H. B. 417, can be solved in 9 timely way. 
Once the bill reaches the floor of the senate, it is expected to pass by a comfortable 
majority. 

Some have melt that the campaign to pass this Missouri bill should have been 
continued vigorously regardless of the Schwegmann decision, Others have felt 
that not enough resources could be diverted from the nationai problem created 
by the Schwegmann decision to justify continuing the Missouri campaign for an 
early conclusion. 

I want you all to know that this council endeared itself to the hearts of many 
of the leaders of our State and distinguished itself admirably by the character of 
its cooperation with Missouri interests supporting fair trade. 

The approach to the question, as I have said, was on a broad social and eco- 
nomic basis. It was an unselfish approach that was not limited to consideration 
of the direct commercial interest of any one group. In more than 120 meetings 
of civie and commercial organizations, in which the council assisted, two things 
of vital interest were pointed out. 

First, that the campaign conducted by the attorney general's office against 
manufacturers operating in the State—a campaign based solely upon those mann- 
facturers following, inadvertently or otherwise, the same sales procedures they 
follow lawfully in 45 other States—was a campaign which discouraged and mini- 
mized productive and distributive activities of manufacturers of trade-marked 
products within the State and, therefore, clearly cost the citizens of the State 
many times as much as the attorney general could hope ever to recover in fines, 
The Missouri Supreme Court has not yet passed upon the legality of such vertical 
resale-price maintenance. 

Next, it was made clear that vertical resale-price maintenance, under fair 
trade, not only provides a sound economic stimulus for any State, but also pro- 
tects the citizens of the State from unbridled encroachments of would-be retail 
monopolists, 

As this council has pointed out repeatedly, retail monopoly is a most oppressive 
form of monopoly as it affects the lives of citizens. 

While the campaign was at its peak, a leading metropolitan newspaper of the 
State, for years noted for its vicious attacks upon Fair Trade, folded its tent 
after many years of publication, and was absorbed by a competitor. A St. Louis 
professor of marketing in a local university—a professor long known nationally 
for his violent professional opposition to fair trade—and noted in Missouri for 
his resounding opposition to every attempt to obtain a State fair-trade act—at the 
height of the campaign ceased any participation, as far as is known, in opposition 
to fair trade, and disappeared from the field. It is interesting to note that this 
professor supplied the inspiration—and the misinformation—used by the metro- 
politan daily here mentioned in its attacks upon fair trade. 

Time does not permit an extended discussion of the interesting phases of 
efforts to maneuver fair trade legislation through the well-wired network of 
political roadblocks and bear traps for which the Missouri Legislature is not alone 
noted. However, from my intimate relationship with the campaign I can assure 
this group confidently that if the same quality of programing and strategy 
prevails in the present operation for the restoration of fair trade nationally, I 
for one, shall expect complete victory. After that victory my prediction is that 
my home State of Missouri, already well persuaded, will welcome a fair-trade 
law with a minimum of opposition. TI am happy to be associated with a group 
of this character and shall remain in the service of the cause of fair trade. 
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Appress oF E. B. Wetss or Grey ADVERTISING AGENCY, New York, N. Y., D: 
LIVERED AT ELEVENTH ANNUAL MEETING OF AMERICAN Farr TRADE Counci) 
Inc., New YorkK, NOVEMBER 16, 1950 


Three hugely important retail developments have given new and great: 
dimensions to fair trade: 

One is the growing concentration of retail volume in the hands of a smal! 
group of giant retail organizations. Some 400 giant retailers control over halt 
of the over-the-counter volume. Exactly 20 retailers took into their tills no less 
than $1 out of every $5 spent for most general merchandise classifications. Most 
of you manufacturers in the audience would find that from 2 to 10 percent 
of your retail accounts give you from 30 to 60 pereent of your total volume 

The second is the fundamental trend in retailing toward robot retailing 
self-service and self-selection. 

The third is the fundamental trend among most large retailers toward th: 
development of their own controlled brands—brands which are today strong)) 
advertised brands. 

How do these three developments relate to fair trade? In these ways: 

(1) Large retailers tend to be price-promotional. They want to establish 
reputation for low prices. They feel that price-cutting on known lines is thi 
best avenue to that goal. If it were not for fair trade, we would have few 
manufacturers’ advertised brands today—the giant retailers would have cut the 
very heart out of them. 

(2) Large retailers are all broadening their inventories; adding new mer 
chandise categories. Inventorywise, they are taking in each other’s wash. That 
means they are, in many instances, handling the same advertised brands. In 
order to prove to the public their ability to sell merchandise at lower prices it is 
obvious that the more they tend to handle the same brands, the more they 
would have price-footballed these brands if it were not for the restraining hand 
of fair trade 

(3) Large retailers are not so volume crazy, nor so low-price-reputation crazy, 
as to forget about net profit. Consequently, once the price on a manufacturer's 
brand had been cut to the point where it no longer was profitable, that brand 
would be dropped. The very retailers who—before fair trade—complained that 
there was no profit in manufacturers’ advertised brands because of their own 
price cutting—are the ones who complain these days because fair trade compels 
them to handle advertised brands profitably. 

(4) As retailing goes robot, the large retailer finds that it is no longer neces 
sary actually to put a brand out of sight in order to kill its sales. In super- 
markets, for example, it is necessary only to put a brand at ankle height in order 
to cut its volume by as much as 50 percent. Naturally, the large retailer gives 
poor shelf position to lines throwing off a poor net profit. If it weren’t for fair 
trade, most manufacturers’ brands would be right down at toe level on the shelves 
of large retailers, 

(5) The large retailers’ own brands are usually priced to produce a substa: 
tial profit margin. The more he cuts the profit out of the manufacturers’ brands 
the more he tends to feature his own controlled brands—and since these are 
usually well-advertised locally, he has a strong competitive weapon in his ow: 
controlled or so-called private brands. The public can’t differentiate between 
one advertised brand and another. Therefore, by juggling shelf position, the 
large retailer is today in position to give his own brands favorite-son treatment 
whenever he decides that the manufacturers’ brands are not as profitable as 
he feels they should be. 

In other words, there are basic merchandising trends today at the retail leve 
that add new hazards to the consumer franchise or goodwill built by the manu 
facturer through advertising a quality product. Incidentally, it costs more 
these days both to build and to maintain a consumer franchise. 

These new hazards simply cannot he countered except with a program that 
starts with fair trade. The most valuable property right a manufacturer may 
have—his brand name—is today actually more exposed te multiple dangers is 
a result of giant retailing and robot retailing than ever before in the histor) 
of modern advertising. Were it not for fair trade it is doubtful whether nationa 
advertising could exist under this new merchandising order. 

The retailer, like any businessman, is interested in his net-profit percentace 
There would be little or no profit, and even actual loss in many, if not most. 
manufacturers’ brands today, if giant retailers were free to price-football these 
brands. And let me point out that whereas small retailers may not be too muc! 
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concerned about being price competitive, a large retailer simply will not be 
yndersold. Therefore, no matter how honorable the intentions of a large retailer 
may be with respect to manufacturers’ brands, he will meet competitive prices ; 
and if fair trade were not holding a restraining hand on competitive pricing, 
there is little doubt that large-scale retailing would have marked the end of 
the manufacturer’s advertised brand, 

As it is, the giant retailer owes his existence, his growth, and his net profit 
to the turnover velocity created for manufacturers’ brands by advertising— 
ind to the guaranteed profits that accompany these brands as a result of fair 
trade. You can’t have robot retailing unless you have presold brands—and 

at means advertised brands. You can’t have retail profits unless you have 
maintained prices—and that means fair trade. 


(ppRESS OF EARL LIFSHEY, MANAGING Eprror oF RETAILING Dainy, New York, 
DELIVERED AT TWELFTH ANNUAL MEETING OF AMERICAN Farr TRADE COUNCIL, 
[no., NEw York, NOVEMBER 8, 1951 


The subject on which your committee asked me to express an opinion and take 
up a little of the time on your program this afternoon, Public Interest——As 
Served Under Fair Trade, is, I think, an extremely big one, and one to which 
a great deal of time could be devoted without exhausting all its many ramifica- 
tions. However, I shall confine myself to some very brief and, I hope, pertinent 
thonghts on the subject. 

In my opinion, the developments in the whole field of fair-trade marketing 
emanating from the now famous Schwegmann decision, will probably end up as 
a blessing in disguise to those of you who are interested in the principle of 
fair trade. 

There are many reasons for that, but I think some of them stand out very 
significantly. The first of these is one which I personally am keenly interested 
in and I know many others are keenly interested in and have been very self- 
conscious about for a long time. That is the widespread hypocrisy that has 
existed, and for that matter still exists, for so long among so many people who 
give such ardent lip service to the principle of fair trade, and yet who do little 

nothing to correct the situation at the firing line. 

In my book there is no more license or excuse, or what have you, for a manu 
facturer who professes to fair-trade his merchandise and to adhere to such a 
policy, and then violates that policy, than there is for him to fraudulently mis- 
represent his merchandise in terms of its quality. 

That a great deal of such malpractice has been going on, you know better than 
1 do, but I think that the Schwegmann decision, directly and indirectly, if you 
please, has at least dragged much of that into the light. 

Perhaps the second point to which I have reference is even more pertinent. It 
was touched on by Mr. Bergson——-Mr. Murphy also—and that is the urgent need 
fora clarification of where we are—what it all adds up te. 

But if there has been and if there is a great deal of confusion, I think the 
salutary phase of the situation at the moment, as is evidenced by the action at 
the meeting here today, is the determination in the leadership seeking a clari- 
fication and a solution. 

Much of the talk about fair trade in terms of the application of the Schweg- 
mann case is perhaps academic, but much of the talk, too, that has reached my 
ears and yours has to do with those opponents of fair trade who were, almost 
with gloating satisfaction, talking about the return of free enterprise to 
merchandising. 

And now I hear it said in some quarters that the United States Supreme Court 
las liberated prices in the market place. I am wholeheartedly in favor of free 
or individual enterprise in merchandising and marketing as in almost everything 
else. It is that principle which has contributed so much toward making America 
creat. But when IT hear talk about our liberated prices, I cannot help wondering 
vhether they haven't been liberated in much the same way many countries have 
een liberated in recent years. 

For I say to you that in my opinion the Supreme Court’s decision on fair trade 
has net brought free enterprise back into the market place; it has driven it out. 
(nd now, in place of it, we are having highly destructive free-for-all merchandis- 
in And what’s more, we shall undoubtedly continue to have it unless and until 
he fair trade principle is again established legally. 


o 
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In listening to all these discussions and listening to the critics of fair trade, 
the ardent supporters of free enterprise, the question that comes to mind is, js 
free or individual enterprise in this country a special privilege reserved only 
for some and denied to others? If some manufacturers want to sell their partic- 
ular merchandise at an established price, why shouldn't they be free to do so-—— 
and to do so under the law? Why shouldn’t they be just as free to do that as 
any retailer is free to refuse to buy such merchandise? Since when have we 
established the principle that freedom of enterprise gives one person the right 
to engage in a merchandising free-for-all with someone else’s property? What 
kind of free enterprise is it that leaves one man free to do as he pleases, but 
denies that same privilege to another? . 

It is my studied conviction that a manufacturer should have the privilege of 
establishing the resale price on his branded merchandise if he so desires. The 
privilege, it seems to me, is completely consistent with that demecratic philosophy 
of our Government, and the principle of free or individual enterprise of our econ 
omy. 

Mind you, there is nothing in any law which dictates to a manufacturer that 
he must fix his prices. It is purely an optional action which, like almost every 
thing else in this land of the free, permits those of us who like chocolate to have 
chocolate, and those of us who prefer vanilla to have vanilla. It is, I think, as 
Simple as that. 

It is, too, I think, as simple as that in terms of the public interest, of this whole 
basic concept of fair trade. It is the application of that principle to the intricate 
ramifications of the warp and woof and web of our economy that I think points 
to the crucial structure and question of this whole thing, again in terms of the 
public interest. 

As one who has observed the merchandising scene for a long time, it Seems to 
me that the manufacturer of a reputable, nationally known, branded merchandise 
has usually done these things: 

(1) He has created dependable, worth-while products, honestly produced, and 
competitively priced. And again, if we come back to the point I just mentioned 
about freedom of enterprise, there is no law that says a manufacturer must fai: 
trade his product, and if 1 can come along and produce a product as good or 
better than yours, and I think that I can do better by selling it at an open-market 
price, that is still my privilege. 

But why shouldn't we have two-way free enterprise? Why just one-way free 
enterprise? 

Point No. 2. Such manufacturer has made his product known to the publi 
and developed widespread and favorable public acceptance for it. 

Point No. 3. He has distributed his product widely so it is convenient for the 
public to buy it. 

Point No. 4. He has established and maintained sound and fair policies of ope! 
ation so that dealers are not only willing to handle the item, but also are able to 
make a legitimate profit on the merchandise. 

It is by such a process that the marketing structure of our great economy 
has been built. It is such a process that has enabled business and industry to 
produce more and more goods for more people, at constantly lower prices, and 
always, let me remind you, on a legitimately competitive basis. 

It is not without significance, I think, that the era of greatest growth of branded 
quality merchandise in this country parallels the growth of the fair-trade laws 

It seems to me that any manufacturer whose product. represents his skilltul 
know-how and integrity, one which he feels is legitimately and competitively 
priced but which he does not want footballed to death by price cutting, should 
have the privilege, if he wishes, to guard the retail price of his product against 
deterioration just as he would guard against the deterioration of its quality. 

And let me repeat with all the conviction at my command, manufacturers who 
elect to fix the retail price of their merchandise have the inescapable obligation 
to sincerely force the maintenance of those prices or not to start in on them at all 
in the first place. 

On the other hand, by the very same kind of democratie logic, those mann- 
facturers who disapprove of price fixing altogether need have no part of it 
whatever. That, it seems to me, constitutes real freedom of enterprise. That 
it seems to me, points up the whole question of public interest in the quesion: To 
fair-trade or not to fair-trade. 

If, as its critics imply, fair-traded merchandise is so badly overpriced, why do 
they buy it? Why don't they spend their money for something else under ott 
free-enterprise system? 
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‘The reason is obvious. Invariably, the manufacturers of fair-traded merchan- 
dise have created a nationally branded standard of value and performance in 
their products which has resulted in their giving far better substance and creating 
greater demand than competitive tierchandise enjoys. 

Invariably, too, such an achievement requires something which most erities 
of fair-trade are either completely ignorant of or which they deliberately ignore: 
that is, the necessity for an adequate margin for marketing—for the retailer as 
well as the manufacturer, 

Naturally, the consumer would like to buy such desirable branded merchandise 
at as low a cost as possible, even as you and I: but that does not mean that the 
manufacturer is obligated to permit his prices to be cut. That can easily wind up 
by killing the goose that lays the golden eggs. 

We have not had that experience vet, to my knowledge, in this country. but I 
think it is a very definite possibility if fair trade as such should be eliminated 
completely. The faet remains that every manufacturer must price his product 
competitively, with or without fair trade—or else, 

It is frequently argued that once a manufacturer sells bis merchandise to a 
retailer, the tithe of his goods has passed from his hands and thus the retailer 
should be free to sell at any price he pleases. While it is trne that the title of 
the intrinsic merchandise, the material part of the merchandise, so to speak. 
usually always passes to the buyer when the sale is completed, consideration must 
be given to the facet that in the case of established branded merchandise the 
manufacturer's equity and good will as represented by his trade-mark is trans- 
ferred only in very small part in eich sale and never completely. 

I had supplemented that point in my talk with what I thought were illuminat- 
ing and formidable court decisions of one kind or another dating back over the 
years. How much they mean now in view of the officially admitted judicial 
confusion, and contradictions, [| do not Know. If shall not take the time, there- 
fore, to impose them upon you. 

In the course of luncheon discussion with some of the distinguished gentle- 
men at this table the point was made that the Supreme Court and other courts 
would not possibly think of according the same kind of recognition to the matter 
of trade-marks that they would to patents. Not being an attorney, I would say 
that may well be; I do not know. My reply to that statement was that perhaps 
it was high time that the courts of this country realized that our economy has 
reached the point where distribution and trade-marks as such certainly play as 
big a part in their own way as do patents, and that, if there is any diserimination 
mentally on the part of the courts and others against trade-marks as such as 
colmpared to patents, it simply reflects a degree of economic illiteracy, if you 
please, a failure to realize how tremendously important the whole factor of 
distribution has grown to be in this country in terins of its vital contribution, in 
terms of the publie interest which it represents, and more than that, what would 
happen through this theoretical goose that lays the golden eggs, if all types 
of protection—legitimate protection to legitima operation —were suddenly 
removed. 

Perhaps the time will come in the not-too-distant future when the Supreme 
Court which has dealt such a serious blow te the principle of tair trade will. 
in its wisdom, see fit to reconcile that with the principle of injury to good will 


rey 
=S 
I 


Which the absence of air trade now appears to condone 

Perhaps the courts will be obliged as a result of lezislation stemming from 
the efforts of our meeting here, and your council, and your committee, eventually 
o recognize this public interest—this economic reality which unfortunately is 
so often overlooked in official Washington, 

Agriculture is given wonderful recognition; labor and all the other segments 
f our economy also. But when it comes to distribution listribution remains 
the voiceless wonder tut after all, in this miuitter ublic i , st let us have 
ee enterprise— free enterprise for all, not ju Or i ‘ew. Thank you 


RVEY LNFORMATION 


In the booklet, Interview on Voluntary Fair Trade, the following statement 
s made any pas 4 +; Ee 

Snother study made by the American Fair Trade Council shows that 56 out 

the lending 100 largest national advertisers, using newspapers, periodicals, 


or radio, are manufacturers who fair-trade part or all of their products.’ 
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On page 72 of the August 11, 1950, issue of Printers’ Ink there is contain 
4 list of the “100 leading national advertisers in tive media—first 6 months 
1950 (from Publishers Information Bureau data compiled by Leading Natio) 
Advertisers, Inc.).” 

Fifty-one manufacturers of these “100 leading national advertisers” fy» 
trade one or more products. Manufacturers appearing on this list who fair-tr.oc 
one or more products have been check-marked. 

To prevent distortion of the significance of this survey, the following factvrs 
must be considered : 

1. The perceniaze of gross volume represented by the sales of fair-track 
products is very small in many cases. 

2. A subsidiary of the manufacturer listed may be fair-trading and for that 
reason the parent company has been included in the list of those checked. 

3. The manufacturer may be fair-trading only in a limited number of States 

4. Manufacturers who have ceased fair-trading are not ineluded in the 
present survey. 


ANTITRUST Suits FILED IN THE STATE OF MISSOURI 


(1) International Cellucotton Co., of Chicago, IIL, signed a consent deci 
and paid a $50,000 fine. 

(2) Faaltless Starch Co., Kansas City, Mo, signed a consent decree and paid 
a $7,500 fine. 

(8) Seagram Distiliers Corp., New York City, and for Katsas City and St 
Louis distributors signed a consent decree. Seagram Distillers Corp. paid a 
$55,000 fine; the four distributors each paid $2,500 fines. 

(4) Ironrite, Inc., Detroit, Mich., was fined 86,000 and the Central States 
Distributors, Ine., So. Louis, Mo., paid a fine of $2,500. 

(5) Authorized Motor Parts Corp., St. Louis, Mo.. Fred Campbell Auto Supply 
Co., So. Louis, Mo., and General Auto Parts Co., Kansas City, Mo., each signed 
$2,500 decrees (product involved was Champion spark plugs). 

(6) Suits have also been filed against the following corporations : 

(a) Swift & Co., Chicago, Ill. (product involved, Dial Soup). 

(6) Armour & Co, Chicago, IIL (product involved, Vigoro). 

(c) Miles Laboratories, Inc., Elkhart, Ind.; McKesson & Robbins Co., New 
York, N. Y.; MePike Drug Co., Kansas City, Mo.: C.D. Smith Drug Co., Grand 
Junction, Colo.; St. Louis Wholesale Drug Co., St. Louis, Mo.; Mever Bros, Drug 
Co., St. Louis, Mo. 

(d) Sunbeam Corp., Chicago, LL. 


Excerpt From Lerrer Datrep Fesruary 25, 1952. From Jounxn W. ANpeERS: 
PRESIDENT, AMERICAN Fatr Trape Councit, Gary, INp. 


(7) Interim report of Ernst & Ernst on housewives’ survey—together wit 
form used by pollsters in making the survey. This survey was timed to bring 
in a report covering many more interviews with housewives—-in tithe to present 
the information to your committee on Mareh 6. It perhaps should be mentioned 
that there is no substantial difference in the results of this survey, from differs 
parts of the country and according to different occupations of the individu 
pollsters. Reports from all territories show substantially SO percent or more 
of all housewives preferring that the manufacturer “set * * * and law 
fully enforce * * * the prices of favorite trade-marked products, 


Ernst & Ernst, 
Chicago, February 25, 196 
AMERICAN FAIR TRADE COUNCIL, 
Gary, Ind. 

GENTLEMEN : As requested, we have tabulated the answers received by pollst« 
in response to certain questions submitted by telephone to housewives resid! 
in selected trading areas. The answers tabulated were reported directly to Us 
by the pollsters, and include responses from each of the 48 States in the Nation 
A tabulation of responses received in answer to the questions set forth in 
attached questionnaire follows: 
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Answers Percent 


Question No. 
Yes 
No 
Question No. 2 
Easiest to see and reach 
Well-known 
Question No. 3 
Lowest price 
Quality and price 
Juestion 0.4 
Storekeeper 
\! anufacturer 
yestion No. 5 
Storekeeper 
Manufacturer 
suestion No. 6 
Yes 
No 


In our opinion, the foregoing tabulation fairly summarizes the responses re- 
ported directly to us by the pollsters 
Very truly yours, 
Ernst & Ernst, 
Certified Public Accountants. 


AMERICAN ISSUES Press, INc., Gary, INp. 


TELEPHONE SURVEY OF HOUSEWIVES, RELEASED FEBRUARY 7, 1952 
(Names to be selected at random from directory—read clearly and distinctly, 
please} 


Very important—-Note to pollsters: Select, for questioning, only 
housewives you do not know. To prevent confusion, and waste of 
your time—-please do not, under any circumstances, “explain” the 
questions or argue with the housewife who may want (o “visit.” 
Do not answer any of her questions.” When she yolunteers surplus 
comment or asks you any question please say—as soon as you can 
courteously—"Maybe I didn’t read the question clearly ; let me read 
it again, please.” Then go right ahead and read the question again, 
slowly and distinctly. This way you get your answers straighter 
and faster. Thank you. 


This is an opinion survey by American Issues Press. We would like you, 
Mrs. to answer a few short questions important right now to all women 
shoppers. 

1. Are you the one in your home who buys most of the household appliances, 
foods, and supplies’ Yes No (If no, get the housewife, or omit the eall 
from your report. ) 

2. When you go shopping, do you buy mostly those brands of products easiest 
for you to see and reach or do you look for certain well-known brands you may 
have tried and like? Easiest to see and reach —. Well known 

%. Do you buy mostly the lowest-priced products or do you consider both quality 
ind price in deciding upon the value of a product to you? Lowest price 
(Quality and price 

t. When a product is priced too high for its quality and does not sell very 
well, Who do you think is hurt most, the storekeepers who are free to sell out 
their stock of that product and stop buying it and keep on selling other competing 
brands or is it the manufacturer and his workers who may depend upon sales of 
that one product to keep going? Storekeeper Manufacturer —_. 

5. Would you rather have the storekeeper fix, at any time to suit himself, all 
he prices you pay for all the products he sells you, or would you rather have the 
nanufacturers of each of your favorite trade-marked products set and lawfully 
nforce the prices of those products? Storekeeper (_. Manufacturer | 

6. Are you or any member of your family employed by, or financially interested 

any retail store? Yes ©). No —. (If her answer to this question 6 is yes, 

op all her auswers from your report.) 
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CERTIFICATION 


I hereby certify that (without substantial deviation from text, and in the 
sequence shown) the questions on the front of this sheet were asked, by telephorn 
of. . ~------ (not less than 10, please) qualified housewives in our trading 

(Say how many) 
area—whose telephone numbers were chosen at random—and I certify that the 
answers scored are the correct answers as received by my office. 

Name of organization: 

Street and number: = 

City and State: —-- : eer i ‘ ° weaved J 

This organization has members in the business 
(Say how many) 

ignature of certifying individual: Title: 

(for accuracy in return mailing type individual's name here, please) 


Date of survey: . , 1952. 

Mail, when completed, to: Ernst & Ernst, Certified Public Accountants, 231 
South La Salle Street, Chiengo, IL. 

Upon prompt receipt of this form by Ernst & Ernst you will be listed to receive 
their certified report of their complete tabulation of all reports—-for the informa 
tion of your members, if you desire. 

This sheet is supplied in duplicate—one copy for your files. 

(Use Ernst & Ernst business reply envelope enclosed.) 


CHAMBER OF COMMERCE, 
Evart, Mich., February 11, 1952 
JUDICIARY COMMITTEE OF THE TLOUSE OF REPRESENTATIVES, 
House Office Building, Washington, D.C, 
Dear Sirs: The enclosed communication has been received by the Evart 
Chamber of Commerce, 
{ have replied that its presentation is too biased to have any meaning and 
therefore have refused to make the survey requested, 
Thought you might be interested in knowing our reaction to this type of 
opinion survey, 
Yours very truly, 
Evart CHAMBER OF COMMERCE, 
By C. 1. Rose, Secretary-Treasure) 


AMERICAN Farr Trappe Counci, INC., 
Gary, Ind., February 9, 1982. 
To Selected Chambers of Commerce: 
(Attention—quick—your secretary—pleuse. ) 

Now—supporting your retailer-members’ well-known vital interest 
trade—tiay we ask you to do one brief thing? 

The simple telephone survey of housewives enclosed requires less than 
hour's attention by someone in your office, 

Besides contributing a real service toethe hearings now under way before tl 
Judiciary Committee of the House—asking the six questions of 10 or More house 
wives selected at random from your telephone directory will give you, we believe, 
a mighty interesting revelation, 

extensive test surveys by American Issues Press, with these same questions 
in Cook County, IlL, and in Lake County, Ind., show that nearly all house 
wives would rather have the mauufacturer, instead of the storekeeper, set the 
retail price of a trade-marked product. 

We think you will agree that the results of this survey should just about 
dispose of the pretenses of certain so-called economists, that they speak for 
the housewives of America when they say fair trade is not in the public interest 

A comprehensive national cross section of housewives’ opinions is needed most 
urgently. You have been selected as the logical organization to conduct thie 
simple sampling in your area, 

The more housewives represented in the survey the greater will be its weig 
with Congress. 

So, please try to get your report on the way to Ernst & Ernst within the next 
2 or 3 hours. 

Time for tabulation and presentation is short, 

Cordially, 


' 


Jno. W. ANDERSON, President 
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PIrrsBuRGH, Pa. 
Hon. EMANUEL CELLER, 
Member of Congress, House Office Building, 
Washington, D.C. 

Dear Mr. CeL_ier: As chairman of the House Judiciary Committee I thought 
you might be interested in the attached questionnaire, as it is related to the fair- 
trade hearings assigned to your Committee. 

No doubt you will get a recapitulation on this survey as the hearings progress. 
So, I thought you would want to study the method that was used inasmuch as 
it seems to me to be so phrased and so stated so as to give the answers that are 
wanted. 

For my part, too, why are we spending tax money for legislation on a problem 
which to mecis a problem of the so-called free enterprise system. This is an 
issue Which should be worked out between retailers and manufacturers and 
should be tossed back into their laps. 

Use it for what it is worth to you as you seek to pass legislation that is of 
benefit to all people. 

Sincerely yours, 
CAVEN WURSTER. 


CHAMBER OF COMMERCE, 
Clanton, Ala., February 15, 1952. 
Ernst & Ernst, 
231 South LaSalle Street, Chicago 4,701 

GENTLEMEN: In response to your request to conduct a telephone survey of 
housewives in the interest of fair trade I wish to advise that we are unalterably 
opposed to this policy; especially since it has been ruled unconstitutional, This 
is the opinion of our retail members. 

I am, to say the least, surprised that a concern occupying the position of 
prestige now held by Ernst & Ernst could be influenced to participate in a survey 
with such leading questions. Questions numbered four and five completely elimi 
nate any possibility of an answer favoring our free enterprise system: and are 
so worded that the answer of a sane individual is biased and predetermined. 
Question No. 6 eliminates the opinion of what is generally considered the most 
intelligent strata of our people, and reveals the obvious intent of the survey. 

I wonder why this survey was not conducted through establ.shed chamber-of 
commerce channels since selected chambers are asked to do the work. 

I anxiously anticipate receiving your certified report of complete tabulations, 
and sincerely hope that the above opinions will be incorporated in that report 

Yours truly, 
CHILTON COUNTY CTITAMBER OF COMMERCE, 
W. O. MILLer, Secretary. 


AMERICAN Fair Trape Counc, INe., 
Gary, Ind., March 4, 1952 


Hon. EMANUEL CELLER, 
Chairman, House Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. CeLLer: Please make the following changes in the list we furnished 
you previously of organizations and associations Whom we have been authorized 
to represent at the congressional hearings, in support of H. R. 6367: 

Number of memhers 
Add: Fountain Pen and Mechanical Pencil Manufacturers Association 

New York 
Remove: Aluminum Wares Association, Pittsburgh 
Add members not previously reported: 

Individual Retail Grocers and Meat Dealers Association (additional) 
St. Louis 

Iinois Wholesale Liquor Dealers Association, Chicago 

Pennsylvania Retail Jewelers Association, Reading, Pa 

Jewelers Guild, Reading, Pa 

Respectfully submitted. 

AMERICAN FArR TRADE COoUNCII 
Jno. W. ANDERSON, President 


95481—52—ser. 12 -—47 
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INDUSTRIES REPRESENTED BY MEMBERS OF AMERICAN Farr Trape Councir 


Kitchen utensils 
Photographic equipment 
Automotive vision products 
Fishing tackle 
Outboard motors 
Cutlery, personal 
Abrasives 
‘apes and dispensers and glue 
Sweepers, mops, and brooms 
Scales 
Hlair toiletries 
Insecticides and household chemicals 
Cleansers, polishes, and soaps 
Ciocks, watches and bands 
Cosmetics and perfumes 
Dentist supplies 
Automotive ignition products 
Camping equipment 
Knit goods and underwear 
Glassware and pottery 
Lighting equipment 
Proprietary medicines 
Compacts und cases 
Mattresses 

nencils 
Household electric appliances 
Razors and razor blades 
MANUFACTURERS ASSOCIATIONS WHO 
Councit To REPRESENT 


Motor and Equipment 
New York 19, N 

Photographic 
Ave., New York 16, N. Y. (Mr. 

Aluntinum Wares Association, 
wv?) Pa. (Mr. Stuart J. Swensson, 


(Mr. A. H. 


Dth Ave., New York, N. Y. (Mr. 


Total, 


RESELLERS ASSOCIATIONS WHo HAVE 


Have 
THEM IN Support or H. R. 


Association, 
Fichholz, general manager )- 


Manufacturers 


Manufacturers and Distributors Association, 
Wilfred L. Knighton, s 
National Bank 
secretary )__-__- 

( ‘lothing Manufacturers Association of the United St: ates of Amer rica, 
Harry A. 


First 


four associations... ____ 


AUTHORIZED 


Automotive tires and chains 
Kitchen furniture (stoves) 
Jewelry 

Automotive chemicals 
Sanitary and facial tissues 
Silverware 

Hosiery 
Firearms 
Smokers’ 
Fabrics 
Toilet requisites 

Automotive lubricating equipment 
Hardware and tools 

Office accessories and supplies 
Books and greeting cards 
Rubber specialties 

Floor covering 

Bicycles 

Gloves 

Shoe cleansers and polishes 
Paints and varnishes 

Luggage 

Automotive heaters 

Sporting goods 

heather goods 

Farm equipment and supplies 
Clothing (suits and coats) 


requisites 


AMERICAN Farr 
6367 


AUTHORIZED 


TRADE 


Members 


250 West S7th St., 
303 Lexington 
ecretiary) 

Bldg., Pittsburgh 


220 
executive secre- 


Cobrin, 


PSS A ee See ee ae © 


To REPRESENT THEM IN Support or H. R. 6367 


North Carolina Retail Jewelers 
(Mr. Ned W. Cohen, 

Florida State Retailers Association, 
Ivallas I. Hostetler, 

St. Louis Tobacco Table, 
St., St. Louis, Mo. 

Tennessee Retail Jewelers 
214 6th Ave., North, Nashville 3, 
dent) 


Association, 
secretary-t eg ) 
O. Box 2807, Orlando, Fla. 
executive oad Beth ‘he oe Ses 
‘are Friedman-Klinge C igar Cc 0., 
(Mr. Gene G lobig, president)________ 
Association, 
Tenn. 


6O8 


126 


19 


SHO 


603 


AMERICAN Farr TRADE CoUNCIL 


Members 


Box 101, Greensboro, } 
(Mr. 
201 North 7th 


eare B. Hz. Stief. 
(Mr. William P. 


Jewelry Co., 
Griffin, presi- 


Birmingham Associ: ition of Stationers & Office Equipment Dealers, § 2014 


Ist Ave., North, Birmingham, Ala. 
eascnee Retail Furniture 
S, Mich. 


kk. Parmalee, 
Michigan Retail 
(Mr. John Heavenrich, Jr., 
Michigan Shoe 
loughby, president) 


president) 


Association, 
(Mr. Jackson Root, president) 
Michigan Retail Dry Goods and Apparel Association, Lansing, 


Clothiers and Furnishers 
president ) - 


Retailers Association, Lansing, 


(Mr. J. L. Dickinson, chairman )____ 
1504 Olds Tower Bidg., 


Lansing 


lich. (Mr. 


Association, Lansing, Mich, 


Mich. ~ (Mr. ‘Jack Wil- 


WA 


200 
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American National Retail Jewelers Association, 551 5th Ave., New York 
17. N. Y¥. (Mr. Charles M. Isaac, executive vice president ) 

Kentucky Retail Hardware Association, 501 Republic Bldg., Louisville, 
Ky. (Mr. D. W. Laws) 

Michigan Retail Jewelers Association, 1504 Olds Tower, Lansing, Mich. 
(Mr. William Shumaker, president) —_ 

San Francisco Auto Parts Jobbers Association, 468 Golden Gate Ave., 
San Francisco 2, Calif. (Mr. N. Shanedling, secretary )—-~.---______-__ 

Individual Retail Grocers & Meat Dealers Association, 4704 Virginia, St. 
Louis, Mo, (Mr. William C. Richardson, president) eae eee 

Retailer Grocers Association of Arkansas, 910 Rector Bidg., Little Roek, 
Ark. (Mr. Clovis Copeland, manager) —___ i 

South Dakota Retail Hardware Association, 1300 South Je fferson Ave., 
Sioux Falls, S. Dak., (Mr. O. R. Bailey, secretary )———- ne ees 

Stationers Association of Northern New Jersey, ¢/o Colonial Stationery & 
Supply Co., 155 Washington St., Newark, N. J., (Mr. Abe Siminoff, 
president ) ~~ a 

South Dakota Retail Jewelers Associ iatio n, 1, Blac k ‘Hills Jewelry Co. , Rapid 
City, S. Dak., (Mr. Ivan Landstrom, secretary-treasurer ec latdite 2 nor 

Texas Retail Grocers Association, 1701 LaSalle St.. Waco, Tex., (Miss 
Jerry Johnson, secretary-manager ) __ eae neta 

Arkansas Retail Hardware Association, 604 Rector sldg.. Little Rock, 
Ark., (Mr. J. Wayne Tisdale)_—_- ; wae ee Lae 

Retail Grocers Association of Arizona, 602 Bast Pierce St., Phoenix, Ariz., 
(Mr. G. W. Matthiew)__ = = 

Stationers Association of De troit, c/o Lynn Bb. Emery, Inc., 3150 Cass 
Ave., Detroit 1, Mich. (Mr. Tom Emery, president)... 

Alabama Food Council & Alabama Independent Merch: ints Associ: ition, 
205 32d St., South Birmingham 5, Ala. (Mr. Milton R. Durrett, 
manager ) mae psanninianes . seta 

Alabama Wholesale Grocers ‘Assoc ination, 205 32d St., South Birmingham 5, 
Ala., (Mr. Milton R. Durrett, secretary) 


Kansas Retail Jewelers Association, 112 South Market St.. Wichita 2, 


Kans., (Mr. George McMahon, executive secretary ) : 
Fargo-Moorhead Retail Appliance Dealers Association, % Bilstad Co., 
Inc., 211 Broadway, Fargo, N. Dak. (Mr. H. Sheppard, president ) 
Glen Park Association of Commerce, SS68 wrinseitinds notes Ind. (Mr. 
W. B. Ward, president )——- a snpciniiartilehedcas 
Wichita Independent Business Me n’s ‘Assoc i ation, Wi ic hita, Kans. (Dr. 
G. G. Anderson, president) —_- = ‘5 2 ae 
North St. Louis Business Men's Association, S701 Halls Ferry Rd., St 
Louis, Mo. (Mr. Arthur W. Keller, chairman). ss cectiniriit iat 
Maine Retail Jewelers Association, Waterville, Maine (Mr, L. Tardif, 
secretary-treasurer)_ ~~. ___ ee are ee 
Alabama Retail Furniture Assoc iution, “Room 712 1h ) 5 Montgomery St., 
Montgomery, Ala. (Mr. J. M. Holloway, Jr., secre tary and treasurer) — 
Iowa Retail Dry Goods Association, Chamber of Commerce, Des Moines, 
Iowa (Mr. N. H. Nielson, secretary )~...--------- ate 
Printers & Stationers Association of Louisiana, © Alexandria Office E ‘quip- 
ment Co., Alexandria, La. (Mr. George W. Rollogson, secretary ) _...-- 
Greater St. Louis Retail Food Dealers’ Association, 332 Paul Brown 
Bldg., S18 Olive St., St. Louis, Mo. (Miss Evelvn H. Lenz, secretary ) 
Retail Jewelers Association of Missouri, Inc., Camp + Jewelers, Moberly, 
Mo. (Mr. Ted W. Kamp, president) 
Retailers’ Association of South Dakotu, 
Donald A. Caldwell, secretary ) - 
South Carolina Retail Jewelers Associ: ition, Osh King St., Chs arle ‘ston 7, 
S.C. (Mr, R. J. Ortman, president ) miele —— =a 
The Thomson Diggs Co., 3d and R Sts., Sacramento 14, Jalif. (Mr. Cc. L. 
Mason, president) ‘ = : iat 
West Virginia Retail Jewelers Associ: ation, 217 Davis Ave. ; . Elkins, W. Va., 
(Mr. P. K. Stanford, secretary-treasurer ) 
Printers & Stationers Association of Louisiana, care Bob Burns P rint- 
ing Co., Alexandria, La. (Mr. Bob Burns, president) 


723 


Members 
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Vembers 

Georgia Wholesale Grocery Association, 315 First National Bank Bldg., 
Macon, Ga. (Mr. A. C. London, exec utive 1 secretary ) __ 

Georgia Tobacco Wholesaler Association, 315 First National B: ink Bldg. 
Macon, Ga (Mr. A. C. London, executive ‘auereters) sea 

National Office Machine Dealers Association, 1267 North Ww ilton Pl: ice, ‘Los 
Angeles, Calif. (Mr. Harold Mann, a . executive secretary) ~~ - 

Nashville Stationery Club, Nashville, Tenn. (Mr. Bill Ferguson, Presi- 

Virginia Retail Jewelers Association, 207 South Henry St., Roanoke 11, 
Va. (Mr. Frank L. Moose, secretary-treasurer ) - pra 

Atlanta Retail Food Dealers Association, Atlanta, Ga. (Mr. Dexter Gate- 
house, secretary ) eR TS a or ; 

Nashville Retail Grocers Association, 132 Forty-sixth Ave, North, Nash- 
ville, Tenn. (Mr. H. D. Slaton. sec gn = ee 

Arkansas Retail Jewelers Association, 1201 Oak St., Crossett, Ark. (Mr. 
Keathley Scisson, secretary-treasurer ) _ ” 

Ohio Retail Jewelers Association, 1900 Euclid Ave., Clevel: nd 15 », Ohio 
(Mr. Hugh N. Beattie, secretary ) - ‘ 
ae Retail Jewelers Associ: ition, 46 ‘Kearney St., San Fra ancisco 8, 

Calif. (Mr. Bill Erb, executive secretary) IDOE Rept tes 

Connecticut | Retail Jewelers Association, care of Hartford Chamber of 
Commerce, Hartford, Conn. (Mr. William Savitt, president) 

Optical Wholesalers National Association, Forty-second and Broadway, 
Times Bldg., New York 18, N. Y. (Mr. Guy A. Henry, secretary- 
manager) —......-- erat LAT ee Sd ses. OE ie eee ‘ 

Electrie League of Los" Angeles, Ine., 2508 West Olympic Blvd., Les 
Angeles, Calif. (Mr. Glen Logan, managing director )- : eee ee 

sjooksellers Association of San Francisco Bay Counties, 401 Sutter St., 
San Francisco, Calif. (Mr. Paul Elder, secretary) j Sai ae: 

Arkansas Wholesale Grocers Association, 913 Rector Building, Little 
Rock, Ark. (Mr. William L. Humphries, secretary ) 

Automotive Trades Association of Greater Kansas City, 1302 McGee St., 
Kansas City, Mo. (Mr. Lloyd, executive secretary ) 

Baltimore Stationers Association, care of Summers Stationers Supply, 
Inec., 109 Fallsway, Baltimore, Md. (Mr. Harry R. Summers, president ) 
Jewelry Crafts Association, 20 West 47th St., New York, N. Y. Mr. 

Henry L. Sperling, executive secretary) —- ~~~ 

Maryland-Delaware-District of Columbia Retail Jewe lers Associ ination, 515 
South Broadway, Baltimore 31, Md. (Mr. David Lakein, secretary ) 

Massachusetts-Rhode Island Retail Jewelers Association, 5 Hollis St., 
Framingham, Mass. (Mr. David A. Robertson, secretary )_- 

Michigan Wholesale Grocers’ Association, 805 Second National Bank 
Bidg., Saginaw, Mich. (Mr. Ralph O. Tucker, secretary ) 4 

Mountain States Hardware & Implement Association, 1235 Spruce e St., 
Boulder, Colo. (Mr. Francis W. Reich, secretary) pci eke 

New York State Retail Jewelers, 364 East Main St., Rochester 4, N. Y. 
(Mr. E. Lathrop Sunderlin, secretary) ~----~-~- . 7 

Oklahoma Retail Grocers Association, 406 American n National Bank Bldg., 
Oklahoma City, Okla. (Mr. Larry O. Bowman, executive secretary- 
cg ae an Sous Seees 

Ww est Virginia Retail Groce ers Association, The Day and Night B ldg., Box 

2112, Charleston, W. Va. (Mr. George W. King, executive secretary) —__ 

Stationers Club of New Orleans, 1000 Queen & Crescent Bldg., New 
Orleans, La. (Mr. W. E. Eldridge, secret: ary) ~~ eatin 

The Penn-Ohio Border Wholesale Grocers’ Association, 1110 Mahoning 
Bank Blidg., Youngstown, Ohio (Mr. W. O. R. Johnson, secretary )—__ 

Business Men’s Council of Missouri, 1428 Salisbury St., St. Louis, Mo. (Mr. 
Frank L. G. Weiss, president) 

Pennsylvania Retail Jewelers Association, 1120 Union St., a Pa. 
(Mr. Carl L. Snyder, executive secretary) ~~ ~---_____ 

Reading Pennsylvania Jewelers Guild, 1120 Union St., 

Carl L. Snyder, executive secretary ) LEAD DGS SE EN 


40, 000 


i i ee es ae en ee ae sas OL, 478 
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ApDITIONAL RESELLERS ASSOCIATIONS WHO Have AvuTHORIZED AMERICAN FaIr 
TRADE COUNCIL TO REPRESENT THEM IN Support oF H. R. 63867 
Members 
Memphis Wholesale Liquor Dealers Association, 1814 Exchange oes 
Memphis, Tenn. (Mr. Blanchard 8. Tual, general counsel) — ath eedd 
Indiana Retail Alcoholic Beverag Association, 538 Illinois Bldg ., In- 
dianapolis, Ind. (Mr. Joseph M. Baa ucy, executive secretary ) ; Z 
Arizona Wholesale Beer and Liquor Assoc iation, 1802 Palmeroft Dr. NE. x 
Phoenix, Ariz. (Mr. Sid Smith, executive secretary )_—_- 
Kansas re iil Liquor Dealers Association, Central Bldg., Tope ka, , Kans. 
(Mr. . Lundgren, executive director )___ : 
New Yor 4 a ite Wholesale Liquor Association, n North Pearl St. ¥ Albany, 
N. Y. (Mr. Elihu R. Gerahty, counsel) eee AI Oe 
\rizona Retail Liquor Dealers Association, ‘Ine., Heard Bidg., Phoenix, 
Ariz. (Mr. Francis Ames, president ) aoe 

St. Louis Tavern Operators Association, 122 North 7th, St . Louis, Mo. 
(Mr. Ed DePauli, president) ~-_-___ ‘ EE ee Te 

Connecticut Package Store Association, Inc., 19 Dixwell Ave., New Haven, 
Conn, (Mr. Louis Rosenbloom, secretary )- LAW Ab . 

Illinois Wholesale Liquor Dealers Association, 120 South La Salle, Chi- 
cago, Ill. (Mr. Arthur Edelstein, president ) —_- No a eat OR PERL RE 

Stamford Package Store Association, Stamford, Conn. (Mr. — Lacher, 
secretary )— - nee 

Florida Retail L iquor Dealers Associ: ition, ‘Ine , 3402 > Gables C t., Box 1785, 
Tampa, Fla. (Mr. Homer Daniels, secretary )_ 

United Licensed Retail Be verage Council, Union We ity, N. J., (Mr. Rocco 
B. Bunini, president: Mr. Samuel Moskowitz, counsel and secretary ) —— 

National Retail Liquor Pac kage Stores Association, 11 Beacon St., Boston, 
Mass. (Mr. Benjamin Josephs, president ) Bed NET 6 Es 

Greater Hartford Package Stores Association, Hartford, Conn. (Mr. Fran- 
cis Sancho, president) stent mu : a ae OSL 

Litchfield County Stores, Torrington, Conn. (Mr. Michael Koury, chair- 
mans 

Manchester Package Stores Association, Manchester, Conn., (Mr. John 
Andisio, president )— i 

Naugatuck Package Store Association, Naugatuck, Conn. (Mr. Michael 
C. Leary, president ) } 

Nebraska Wholesale Liquor [Distributors Association, 520 Omaha Na- 
tional Bank Bidg., Omaha 2, Nebr. (Mr. Jack W. Marer, general coun 
sel) 

New Jersey Institute of Wine & Spirits Distributors, 1060 Broad St., 
Newark 2, N. J. (Miss Ruth Johnson) 

Torrington Package Stores Association, Vorrington, Conn. (Mr. Michael 
Koury, president ) 

Waterbury Package Store Association, Waterbury, Conn. (Mr. W. A. 
Lanoue, president) —- ; : pasicnia —— 

Norwich Package Store Association, Norwick, Conn. (Mr. Anthony Chiara- 
monte, president ) : 

Norwalk Package Stores Association, Norwalk Conn. (Mr. Harold Smith, 
president )— 
New Britain Package Store Association, New Britain, Conn. (Mr. Alfred 
Cassella, president ) aeaicnaecels sn 
Rockville Package Store Association, Rockville, Conn. (Mr. George Rider, 
president ) 
Wallingford Package Stores Association, Wallingford, Conn. (Mr. Benn- 
zie Zemke, president) = cosa _ 

Meriden Package Store Association. 144 Lewis Ave., Meriden, Conn. (Mr. 
C. W. Barlow, president) ee 


Total, 27 associations_________--__-- 
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APPENDIX A TO STATEMENT PRESENTED BY JOHN W. ANDERSON, PRESIDEN’, 
AMERICAN Farr TRADE COUNCIL 
BRIEF HISTORY OF RESALE PRICE MAINTENANCE 


For proper consideration of the problem and issues involved in this study of 
fair trade, a brief history of resale price maintenance may be helpful to this 
committee. 

Until the Miles’ decision in 1911, the majority of court decisions—State and 
Federal, including the United States Supreme Court—-upheld the validity of re 
sale price maintenance contracts as to both intrastate and interstate commerce, 

In the Miles decision a divided United States Supreme Court held that a sys- 
tem of contracts between a manufacturer and wholesale and retail merchants 
which sought to control the prices for sales by all such dealers, by establishing 
the price which the consumer should pay, amounted to an unlawful restraint of 
trade and was invalid at common law. ‘The Court implied that, so far as inter. 
state commerce was affected, such contracts were invalid under the Sherman 
Act. 

The then Associate Justice Charles Evans Hughes, speaking for the majority, 
said: 

“The complainant having sold its product at prices satisfactory to itself, the 
public is entitled to whatever advantage may be derived from competition in the 
subsequent traffic.” 

Mr. Justi¢e Oliver Wendell Holmes dissented. He wrote: 

“e+ * * 1 think that at least it is safe to say that the most enlightened 
judicial policy is to let people manage their own business in their own way, um 
less the ground for interference is very clear * * * I cannot believe that in 
the long run the public will profit by this Court permitting knaves to cut reason- 
able prices for some ulterior purpose of their own, and thus to impair, if not to 
destroy, the production and sale of articles which it is assumed to be desirable 
that the public should be able to get.” 

It is important to note that in the Miles decision no constitutional objection 
to resale price maintenance was urged. 

The Court, far from implying any constitutional infirmity, in fact suggested 
the next avenue of approach adopted by the advocates of resale price mainte- 
nance, 

In the Miles decision the Court stated: 

“Nor can the manufacturer by rule and notice, in the absence of contract or 
statutory right, even though the restriction be known to purchasers, fix prices for 
future sales.” 

Efforts to secure national legislation failed, and, beginning in 1931, proponents 
of fair trade went to the individual States for relief. 

The first fair trade statute, enacted in California in 1951, legalized resale-price 
maintenance contracts between manufacturers of trade-marked or brand-name 
products and their resellers, but only if the product were in free and open com 
petition with similar commodities of the same general class. Many resellers 
signed such contracts with manufacturers. 

However, that did not eliminate predatory competition, as dealers specializing 
in price-juggling refused to sign fair-trade contracts. 

In 1933 the California Fair-Trade Act was amended by the addition of the 
famous “nonsigner” clause. This clause provided that wilfully and knowingly 
selling below minimum prices established by a fair-trade contract was unfair 
competition, whether the price-cutting dealer was or was not a signer of a fair 
trade contract. The amended law, therefore, gave the party damaged a right 
of action against any reseller selling below the minimum. 

In 1936 the United States Supreme Court in a unanimous decision® upheld 
the constitutionality of fair-trade legislation. It held that: 

1. The aim of the Fair-Trade Act is to protect the property—the good will 
of the manufacturer. 

2. The retailer owns the physical commodity but does not own the trade-mark 
or the good will that the mark symbolizes. 

3. The ownership of the good will remains in the manufacturer although 
title to the physical commodity has passed to the retailer. 

4. The Fair-Trade Act is not a price-fixing act. (Fair-trade acts prohibit 
price-fixing. ) 

* Pr. Miles Medical Co. v. Park & Sons Co, (220 U. S. 373, 55 L. Ed. 502, 31 8. C. 376) 


2O0ld Dearborn Distributing Co. v. Seagram-Distillers Corporation (299 U. S. 183, 57 
Sup. Ct. 139). 
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5. The Fair-Trade Act does not delegate price-fixing power to private indi- 
viduals but permits trade-mark or brand-name owners to establish, by contract, 
minimum resale prices, provided the product is in free and open competition 
with similar commodities. 

6. The Fair-Trade Act does not prevent the retailer from selling the physical 
commodity at any price the retailer wishes. A manufacturer's minimum price 
schedule applies only when the retailer sells with the aid of the good will of 
the manufacturer. 

7. The retailer may remove the trade-mark or brand-name from the com- 
modity, thus separating the physical property which the retailer owns from the 
good will which the manufacturer owns, and sell the physical commodity at 
any price the retailer chooses, provided the retailer can do so without utilizing 
the good will of the manufacturer as an aid in selling the product. 

8. Since the noncontracting retailer acquires the fair-traded commodity with 
konWledge of the minimum-resale-price restrictions, the voluntary acquisition of 
the fair-traded commodity by the noncontracting retailer carries with it assent 
to the minimum-resale-price restrictions. 

By 1937 42 States had enacted fair-trade statutes but there was some doubt 
whether resale-price-maintenance Contracts were permitted in interstate com- 
merce under the Sherman Act or were an unfair method of competition under the 
Federal Trade Commission Act. 

Therefore, Congress, in 1937, enacted the Miller-Tydings amendment to the 
Sherman Antitrust Act. It is not a Federal Fair-Trade Act. 

The Miller-Tydings amendment merely makes lawful the employment of the 
fair trade law of one State by a citizen of another State. 

Through the enactment of the Miller-Tydings Act, Congress signified its recog- 
nition of the overwhelming conviction of 42 States (now increased to 45) that 
fair trade is in the public interest. 

Through the enactment of the Miller-Tydings Act it was believed that Con- 
gress had validated the use of the State fair trade laws, including the nonsigner 
clause, to the fullest extent possible under those State laws. 

In the State courts almost every conceivable objection to the constitutionality 
of fair trade legislation was urged. Their validity was repeatedly sustained 
by the highest State courts. (See list of cases in reference A.) 

It is true that the Florida Supreme Court twice found that State’s Fair 
Trade Act defective in part. On both occasions the Florida Legislature enacted 
new legislation to meet the court’s objection. An unfavorable New York court 
decision was expressly overruled in view of the 1956 unanimous decision by the 
United States Supreme Court. 

In the 20-year legislative history of fair trade no State has ever repealed a fair 
trade statute. 

Then came the Schwegmann decision * of May 21, 1951. Constitutionality was 
not at issue. The narrow question before the court was whether the Miller- 
Tydings exemption to the Sherman Act permitted enforcement in interstate com- 
merce of a fair trade price schedule against a noncontracting reseller. A divided 
(there were three written opinions) United States Supreme Court held that 
the noncontracting reseller was not bound to adhere to the minimum price 
schedule. (See article by Edward H. Collins, New York Times, reference B.) 

It must be emphasized that : 

1. The Old Dearborn decision by a unanimous United States Supreme Court 
in 1936 sustaining the constitutionality of the Illinois Fair Trade Act was not 
overruled (the case wasn’t even mentioned ) ; 

2. The Miller-Tydings Act was not declared invalid; 

3. The Schwegmann decision did not upset fair trade contracts in interstate 
commerce. 

H. R. 6367 will cure the statutory deficiency of the Miller-Tyglings Act. It 
fulfills the gap Congress unintentionally left open in 1957, 

H. R. 6367 will cure also the disadvantage imposed upon local merchants by 
the Wentling decision.* 

Under the Wentling decision a retailer who is prohibited by a State Fair Trade 
Act from committing an act of unfair competition in local or intrastate commerce 
is free to commit a similar act of unfair competition if he sells the product in 
interstate commerce. 


? Schweqmann Bros. v. Calvert Distillers Co. (1951, 341 U.S. 384). 
“Sunbeam Corp. v. Wentling (185 F. 2d 903). 
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Fair trade has contributed to our economy and safeguarded the consumer 
through periods of depression and recession, deflation and inflation, and two 
wars. Its continued service now rests with this committee. 


FAIR TRADE—-THE CONSUMER'S WEAPON AGAINST PRICE MANIPULATION 


1. Evolution of trading.—The enactment of fair-trade laws was necessary in 
order to protect the consumer, retailers, wholesalers, and manufacturers, of 
trade-marked or brand-name products, from the disastrous effects of loss-leader 
selling and predatory price manipulation, made possible by relatively modern 
methods of distribution. 

Justice Wilson of the IHinois Supreme Court has commented : ° 

“In passing, however, we cannot help but note that many of the present legis 
lative enactments, such as the Fair Trade Acts of New York, California, and 
Illinois, are resultants brought about because of the failure of the public, and 
particularly of the business public, to observe those ethical principles which lie 
at the very foundation of fair dealing and business honesty. The shady efforts 
made by some to obtain an unfair advantage over others are not compatible with 
good citizenship nor in keeping with the best traditions of the law merchant as 
known at the common law, * * * The Fair Trade Act is intended to curb 
one of these practices by protecting the manufacturer who has built up a brand 
or article based on quality and excellence and preventing its use as a ‘loss 
leader’ by those who would sell it for the purpose only of inveigling the publie 
into patronizing their places of business, in the hope of obtaining a profit on 
other goods of inferior quality. Jn other words, the reputation of one is used 
for the personal advantage of the other.” | Utalies supplied. | 

Under early systems of merchandising, the sale for consumption was a trans- 
action strictly between two parties—the retailer and the consumer. Goods were 
sold in bulk without identification of source, and at prices determined by a 
process of bargaining participated in by the consumer and the retailer. Quality 
and prices, both of major interest to the consumer, were not constant factors. 
(See reference C.) 

The advent of the one-price store (i. e., with a standard price for a product to 
every purchaser) tended to remove the matter of price from the realm of un- 
certainty, but the consumer still had no assurance of quality except the retailer's 
word. 

Not until the sale of trade-marked goods in original packages at uniform 
prices became an accepted method of merchandising did the standards of value 
in retail trade become fully secured to the consumer. 

Trade-marked goods and their producers, the present basis of retailing 

This newly created standard of value resulted in a shift in the focal point 
of the consumer’s attention away from the retailer toward the manufacturer 
whose trade-mark the article bore—with a consequent creation of certain legal 
rights and obligations for the latter. 

Today a sale of branded goods, as distinguished from the old sale in bulk, is 
essentially a transaction between two principals—the manufacturer and the 
consumer. The manufacturer himself succeeds in doing a large part of the 
selling. He packs his goods, determines, standardizes, vouches for, and is legally 
responsible for, their quality. He advertises them in competition with similar 
goods of competing manufacturers. 

From the viewpoint of the consumer, the sale of trade-marked or brand-name 
goods is actually made before he ever enters the retailer's store, 

In the business sense, the retailer is but an agent for the manufacturer, a con- 
duit to the purchaser. If the manufacturer, through his efforts—for which he 
alone is resngnsible—succeeds in creating consumer demand for his product, 
he acquires good will for his product and name. 

Take away the brand name or trade-mark of the company that produces it from 
an article which now has or hereafter may gain consumer acceptance, and, 
immediately, the incentive to put into that article the maximum of quality, 
durability, and style, and to make possible its sale at retail at the lowest possible 
prices to great numbers of consumers, is gone. 

The trade-mark is the implement for telling consumers generally of the quality, 
durability, and style, consistent with the minimum price, which the manufac- 


5 Joseph Triner Corporation v. McNeil (1986, 2 N. FE. 24 929). 
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turer of an article bearing his trade-mark puts into that article in order to 
sell it to consumers, directly or indirectly, through wholesalers or retailers, 
Competition is the life of trade, but the trade-mark is the life of competition. 

“If we suppose that no merchandise could be distinguished from any other— 
that it were forbidden to mark any goods or put any name, label, or other identi- 
fication on them—a consumer would fare badly in such a world. A producer 
would too. There could be no pride of workmanship, no credit for good quality, 
no responsibility for bad. There would be competition, to be sure, but it 
would be competition to see who could make the worst goods, not the best; and 
he would win whose product was the cheapest, poorest, and most dishonest. 
It could not be otherwise. If there were no way to tell the good from the bad, 
why bother to sell anything but the bad—and the worse, the better? The present- 
day competitive desire to do better would simply be reversed, and everyone would 
devote his merchandising and manufacturing energies to the promotion of the 
worst possible type of goods. Minimum Government standards might be set 
up, but there would be no incentive to better them. 

“The ability to distinguish between people and the use of distinguishing trade- 
marks and other identifying means on goods prevent this sort of barbarisin, 
Trade-marks make identification possible and enable people to buy with the 
assurance that they are getting the merchandise which by faith or experience 
they believe to be good, and by the same means to avoid what they dislike or 
know nothing of. Thus, both good will and ill will, or indifference, can be made 
effective.” ° 

2. The way of the price manipulator.— The price manipulator does not operate 
a charitable enterprise. 

No retailer sells a 51 bill for 80.50 because of his love of the consumer, 

Such a retailer takes a planned loss of $0.50 in order to attract store traffic 
and ensnare the consumer. 

The planned loss of $0.50 is made up many times over through the sale of 
over-priced, unknown-quality merchandise. 

Other sharp-practice retailers prefer to be called price cutters, 
house operators, cut-rate stores, or “Il-can-get-it-for-you-wholesale” operators. 
Their formula is the same—the approach more subtle. 

Instead of baiting the consumer by offering a $1 bill for $0.50, they employ 
a well-known, consumer-preferred, fair-priced product of quality, utility, and 
integrity, and use it as the loss leader, 

In doing so they steal the good will of the manufacturer in his trade-marked 
product. 

Through price manipulation the shady operator is unjustly enriched at the 
expense of the consumer, the manufacturer, and the straightforward retailer. 

Through price manipulation the retailer hopes to achieve the following: 

1. To increase store traffic with the expectation that customers entering his 
place of business to avail themselves of a “bargain” will at the same time 
purchase other unrelated articles upon which there is a good margin of profit : 

2. To avoid the selling of well-known brand-name items, although advertised 
by him at reduced prices, by switching customers to unknown substitutes upon 
which he will realize a high profit (see reference D);: 

3. To induce the public to believe that all products carried by him are 
similarly low-priced. 

The price manipulator loses a little on a handful of “leaders” while making 
up this planned loss on less-known overpriced merchandise. The loss leader 


“discount- 


, 


’ is but a “misleader” (see reference EF). 


In order to serve his purpose adequately, the price manipulator is Compelled 
to use as a loss leader an identified article which has already gained wide con- 
sumer acceptance, and with which the consuming public has come to associate 
constant quality and reasonable uniformity of retail price. Consumer “pull” 
is achieved only by dangling the lure of an extraordinary bargain, and, since 
unbranded merchandise furnishes but scant opportunity for price comparison 
and no guarantee of quality, it is useless as a loss leader. A shining “bait” is 
indispensable to the price jockey. 


Price manipulation and the consumer 
There is a temporary benefit to the consumer “rising to the bait,’ provided 
he is able to resist successfully the price manipulator’s efforts to switeh him 











* Quotation from article of Edward S. Rogers entitled “The Lanham Act and the Social 
Function of Trade-Marks,.” appearing in Law and Contemporary Problems, Trade-Marks 
in Transition, School of Law, Duke University, vol. 14, spring, 1949. 
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to a substitute. But the price manipulator cannot indefinitely maintain the 
low price, and he has no inclination to do so except spasmodically when it is 
to be used as a lure. 

If the consumer is induced to accept a substitute, he has not even a temporary) 
windfall but necessarily loses, unless its quality per dollar of cost to him is 
equal or superior to that of the nationally advertised product. 

The consumer who has a deeply cut price flaunted before him is led to believe 
that the article is worth no more than is charged by the price manipulator and 
that heretofore either the producer or the straightforward retailer, or both, 
have been realizing an undeserved profit at his expense. The value of the prod- 
uct in his eyes is immediately and appreciably debased. He then becomes more 
susceptible to the suggestion of the price manipulator that he purchase an un 
known, unbranded product upon the representation that it is equal or superior 
to the brand-name product. 

3. Price manipulation and the non-price-manipulating stores.—Straightfor- 
ward retailers who do not attempt to deceive the consumer through use of a 
price-manipulation formula find that price comparisons on the bait product favor 
their competitors. 

So straightforward retailers—normally accounting for 90 percent or more 
of the product's distribution—stop featuring the product or may even discon- 
tinue stocking it. 

Instead of cooperating with the manufacturer to push the sale of his goods, 
they actually reach the point of urging a customer to accept some other brand. 

Their res¢ntment is intensified because some of their customers, attracted 
to a price-manipulating store by bait of a well-known product at a deceptive 
price, may transfer all of their patronage to the price-manipulating store, on 
the assumption that the price manipulator sells all other products at bargain 
prices. 

A handful of price manipulators may thus destroy a manufacturer's market 
while injuring straightforward retailers and the consuming publie (see refer- 
ence F), 

4. Price manipulation and the manufacturer.—Price manipulation, which thus 
causes a shift in dealer and consumer attitude toward the manufacturer and 
his product, is rarely sponsored by the manufacturer. Nevertheless, because 
of it, he has lost a part of his market, possibly an essential part of profitable 
operation is to be maintained. True, the manufacturer may attempt to recover 
his market by advertising so extensively that consumer demand compels dealers 
to carry the merchandise, but this may be unnecessary economic waste which 
he cannot afford. 7 

Instead of increasing sales of the bait item, however, as might normally be 
expected to result from the publicity afforded the product, even in the price 
manipulator’s store the normal flow of the manufacturer's merchandise is seri- 
ously lessened by the price-manipulator’s switching to the purchase of substitutes, 

The consumer is further injured if a manufacturer, in self-defense, elects to 
reduce the quality of his product, so that he may sell to his dealers at a lower 
price and thereby enable all of them in turn to sell at the old bait price and at 
the same time maintain a reasonable operating margin on the product. 

The net effect of price manipulation is not to benefit the consumer but to 
cause the manufacturer to lose markets (see reference G). The manufacturer 
is then compelled to make smaller quantities of the product, and his costs of 
manufacture and distribution per piece or per package go up. Continued long 
enough, this means he must either raise his prices and thus further curtail his 
market, or attempt to recover his market by lowering his prices and diluting 
quality, thus greatly lessening the value to the consumer. Here is obvious 
inefliciency and waste in the distribution system for which the consumer ulti- 
mately pays. 

THE EXTENT OF FAIR TRADING 


Before a product may be fair-traded it must bear a trade-mark, brand name, 
or otherwise identified as to its source and be in free and open competition with 
other products of the same general class and for the same purpose. 

It must be sufficiently stable and free from deterioration to permit its main- 
taining a substantially uniform value during the period required for its con 
sumption or acquisition by the consumer. 

Perishable products (fruits, vegetables), highly stylized products (dresses), 
seasonal products (summer furniture, women’s formals), do not lend themselves 
to fair trading. 
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The product is usually a type sold withont a trade-in. 

The total number of manufacturers in the United States known by the Ameri- 
can Fair Trade Council to be fair trading is 1,595. The 1947 Census of Manu- 
factures reports a total of 240,881 manufacturers in the United States. 

It is thus seen that the percent of fair-trading manufacturers in the United 
States does not exceed sixty-six one-hundredths of 1 percent of the total number 
of manufacturers as reported in the 1947 Census of Manufactures. 

Only 1,031 or 8.7 percent of the 11,842 manufacturers of nationally advertised 
products listed in the 1951 Standard Advertising Register fair trade one or more 
products (see reference I). 


TRADE-MARK GOOD WILL 


The Fair Trade Acts are designed to protect the good will of a manufacturer 
in his trade-marked or brand-name product. 

What is this good will? 

Definition varies. The accountant, the court, the manufacturer—each has its 
own. 

But all are agreed that, although intangible, it may be the most valuable asset 
of the manufacturer and, as the United States Supreme Court has stated, the 
greatest contributing aid to business. 

Good will is property and is entitled to protection. 

Justice Holmes of the United States Supreme Court said good will 
deals with a delicate matter that may be of great value but that is easily de- 
stroyed, and, therefore, should be protected with corresponding care.” * 

The value of a physical product may amount to only a few cents. But the 
good will of the trade-mark or brand name may be worth several million dollars. 

The courts have stated that “Before one can have a good name, he must have 
a name; before he can build a reputation, he must have an identity to which that 
reputation may attach.” 

A manufacturer is not compelled to place his trade-mark on his goods. His 
trade-mark represents his pride in the quality of his product, an acknowledge- 
ment to the world that he stands behind his product, and an identitication and 
invitation to purchase the product in the future. 

The consumer's preference for a competitively priced, properly distributed and 
vigorously advertised product of utility, integrity, and quality sums up in going 
good-will values in the trade-mark or brand name owned by the manufacturer. 

In discussing good will, Harry D. Nims, author of Unfair Competition and 
Trade-Marks, said: 

“There is nothing marvelous or mysterious about it. When an individual or 
a firm or a corporation has gone on for an unbroken series of years conducting 
a particular business, and has been so scrupulous in fulfilling every obligation, 
so careful in maintaining the standard of the goods dealt in, so absolutely honest 
and fair in all business dealings that customers of the concern have become con- 
vineed that their experience in the future will be as satisfactory as it has been 
in the past, while such customers’ good report of their own experience tends 
continually to bring new customers to the same concern, there has been produced 
an element of value quite as important—-in some cases, perhaps, far more im- 
portant—than the plant or machinery with which the business is carried on. 
That it is property is abundantly settled by authority and indeed is not dis- 
puted. * * * 

“Good will cannot be seen or felt, measured or weighed. Yet, since it has value 
and is bought and sold, it must be and is represented, recognized, and identified 
by symbols. Names are such symbols; brands and trade insignia also. The 
friendship and affection of the public for a public servant is expressed by use of 
his name. So also of the popularity and good repute of a business house; it is 
expressed by reference to, or use of its name, its trade-marks and its trade 
symbols. 

“Mr. Justice Holmes, while on the Massachusetts bench, referred to the good 
will attaching to a zither of peculiar construction. The public, he said, desired 
zithers of this particular construction or design. That was a good will attaching 
to all instruments of this design. There was, however, another good will in- 
volved, i. e., that of the maker. His comment was this: '* * * the instru- 
ment sold is made as it is, partly at least, because of a supposed or established 
desire of the public for instruments in that form. The defendant has the right 


so* * * 


7 Bourjois v. Katzel (260 U. S. 689, 692). 
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to get the benefit of that desire even if created by the plaintiff. The only thin 
it has not the right to steal is the good will attached to the plaintiff's personality 
the benefit of the public’s desire to have goods made by the plaintiff ” 

In distributing his trade-marked or brand-name product, title to the properts 
rights—the good will—in the trade-mark or brand name never leaves the manu- 
facturer. The manufacturer merely loans the label to the retailer to facilitat: 
sale of the product to the consumer. The good will of the consumer for the 
manufacturer's trade-mark or brand name may perhaps be the sole reason for the 
sale. This good will may be weakened or destroyed through price manipulation 

Selling the manufacturer’s product at a loss hurts the good will of that mann- 
facturer symbolized by his trade-mark. It hurts the distributor and the retailer. 
Selling the product at a loss does not increase sales. Often from 80 to 90 per 
cent or more of a manufacturer's total sales comes from the straightforward 
smaller retailer who understandably discontinues the active sale of the favored 
product—and puts a competitive product out in front—when the favored product 
is advertised in the area as a store-traffic lure. (See reference H.) 

Laws prohibiting larceny protect the manufacturer against the theft of his 
physical property. Fair trade laws protect the manufacturer against the theft 
of perhaps his most valuable asset—though intangible—his good will. 


FAIR TRADE AND THE COST OF LIVING 


For the opponents of fair trade to state that fair trade is responsible for the 
rise in the co&t of living is to argue that the tail wags the dog. (Actually, fair 
trade products have risen in price considerably less than non-fair-traded prod- 
ucts). 

The extent of fair-trading has been shown. 

The Bureau of Labor Statistics states that 64.8 percent of the consumer-dollar 
income of moderate income families is spent on food, rent, and apparel. 

The percentages are: 

Percent 
Food . 2 ‘ ‘ ee 40.0 
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It is estimated that not more than one-tenth of 1 percent of all food products 
are sold under fuir trade. 

It is estimated that not more than one-half of 1 percent of 64.8 percent of the 
eonsumer’s dollar could be affected by fair trade. (See reference J.) 

The effect of fair-trade prices on the remaining part of the consumer’s dollar 
will be shown later. 

However, to bring to the committee’s attention the infinitesimal role of fair 
trade in affecting the cost of living, Macy’s advertisement in the New York Times 
of May 29, 1951, is quoted: 

“Lucky for Macy’s customers this didn’t go whole hog. Less than a tenth of 
the billion dollars er more of good things we've sold in these years fell under 
price-fixing. On all the rest—on nine-tenths of the tremendous flow of Macy 
merchandise into millions of homes—Macy price-free prices went along with each 
purchase, as surely as our buyers buy, as surely as our shoppers shop. Other- 
wise this wouldn't be Macy’s !” 

Macy’s statement is corroborated by Mr. Fred Lazarus, Jr., president of Fed- 
erated Department Stores, Inc. 

Mr. Lazarus is quoted in Retailing Daily on June 7, 1951: 

“In our stores the number of items either fair-traded or carrying a retail price 
suggestion is purely not more than 10 percent of all items carried in the store, 
which is shout 250,000 to 400,000." 


FAIR TRADE IMPROVES QUALITY 


The small percentage of fair-traded products has been shown. What does 
this mean? It means simply that only a small percentage of competitive articles 
and commodities, into which manufacturers have built a high standard of valine 
sufficient to justify the expense of national advertising, are sold under fair-trade 
acts. By establishing minimum resale prices, the manufacturers are staking 
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their business reputations and their good will on the superior quality of their 
products. 

There is frequently found in fair-traded products high value with relation to 
price, resulting from a long-range pricing policy of the manufacturer. Fair 
trade gives a manufacturer assurance that temporary high costs of production, 
with relation to selling price, may be recovered over a long period through re- 
ductions in overhead costs resulting from increased sales volume. In the ab- 
sence of fair-trade protection, volume may be slaughtered, almost overnight, by 
an epidemic of loss-leader pricing resulting directly from public recognition of 
the increased value the manufacturer has built into his product, expecting that 
volume increases will accommodate deliberate increases in prime costs of manu- 
facture. 

Research and development, looking toward quality that better serves the 
public, can be supported more confidently and consistently where there is pro- 
tection against epidemics of predatory price-cutting on the product. 

In the case of one fair-trading manufacturer, (a) his costs ef materials were 
more than doubled: (6) his payments to individuals for their services were more 
than doubled; (¢) his total payroll output was more than quadrupled; (d@) his 
taxes were more than doubled, yet his products were greatly improved in value 
to the consumer, and his prices were not raised. 

Extracts from It Has Happened Here, a booklet published by the W. A 
Sheaffer Pen Co., follow for the assistance of the committee. 

“In 1939 the W. A. Sheaffer Pen Co. was making a line of high-grade fountain 
penus——as it had been since 1913 


“It was selling them for prices ranging from $3.75 to $100. 

“Most of the merchandise was in the $10-to-S20 area. 

“(The $100 pens were 14-karat gold.) 

“Now it’s 12 years later—1951. 

“America’s cost-of-living index has gone up 8° percent. 

“The cost of most of the materials going into those Sheaffer pens—marked by 
the famous white dot—has risen in about the same proportion, some more, some 
less 

No. 144 pen-point material is up 160 percent ; 
rubber sacs, 87 per cent ; 

onyx bases for desk sets, 05 percent: 

flat brass, 81 percent ; 

“Just as a footnote: Only two pen ingredients declined in cost over the period. 
They were levers, all sizes, and white-dot rod—down 13 and 10.3 percent, 
respectively. 

“Tronically enough, the levers are not used any more in Sheaffer pens. They 
fell by the wayside in the march of progress, replaced by the new air-pressure 
filling mechanism. 

“The white-dot rod—now the only ingredient that costs less—-is the extruded 
white plastic material which becomes the white dot—a microscopic element in 
the over-all cost of materials in a pen, yet important and familiar as the symbol 
of quality on the top-side Sheaffer merchandise. 

“How about wages? Did they keep pace with the cost-of-living rise? They 
certainly did. 

“The average increase in annual earnings of Sheaffer employees for the year 
1950 over 1939 was 150.4 percent. 

“Not only percentagewise are the wages up for that 12-year span. The total 
1950 Sheaffer payroll (wages, salaries, and commissions) was $7,371,598 com- 
pared to $1,880,199.87 in 1939. 

“That’s more than three and a half times as much as the company paid out 
in 1939. 

“So: The materials cost is up; the cost of help is up; the cost of maintenance, 
coal, etc., is up; and certainly the cost of taxes is up. 

“But Sheaffer pens still are selling from $3.75 to $100, at almost exactly the 
same prices in the same general categories as in 1939, 

“And they are definitely better pens, all down the line— 

“The following advertisement, published in October 1949, tells the story—and 
the price on this Autograph pen is still the same today as it was in 19239, and 


in 1949.” 
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Whether you are spending...‘5...°10...or ‘20... Sheaffer's 


gives you more pen for your money than ever before! 


SHEAFFERS 


OF DIST WNC TON 


“The Sheaffer company believes in profit sharing with its employees who man 
the tools of production. 
“First of all, the company pays hourly base wage rates that compare favorably 
with the best paid for comparable jobs by other companies in its area. 
“Profit-sharing payments are made in addition to these regular wages. 
“The record of these extra profit-sharing payments has been consistent and the 
sums substantial. . 
“Approximately $9,082,994 in extra profit-sharing payments has been paid to 
the employees of the Sheaffer company since 193 
“And that’s not all—Sheaffer’s has established a substantial and popular 
profit-sharing trust fund (a pension-type plan) to which the company, since 1942, 
has contributed $1,943,024. 
“But how about that equation? 
“How is it possible to: 
(a) More than double your costs of materials; 
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(b) More than double your payments to individuals for their services ; 

(c) Quadruple your total payroll output; 

(d) Pay out twice as much in taxes; and 

(e) Keep on making a profit without raising prices? 

“The answer has three parts: 

(1) The dynamic force put into Sheaffer's operations by men and women 
who work hard and effectively, knowing that their extra efforts pay 
off. 

(2) Expansion of the market for Sheaffer pens through effective sales effort 
and advertising. 

(3) An aggressive policy of exploring every opportunity that exists for 
making production more efficient, cutting production cost, reducing 
waste, improving quality. 

“Many people are unaware of this, because it is easy to assume that pens are 
simply ‘batted out’ by the thousands on automatic machinery. But— 

“To make just the feed section of a top-line Sheaffer pen—that comb-like 
hard rubber part that lies under the pen point—requires 27 separate grinding, 
grooving, boring, and reaming operations: 12 men and women and 13 ingenious 
machines are involved just in producing that small but important part. 

“All told, about 320 different operations are required in the making and as- 
sembling of a fine Sheaffer fountain pen. 

“Yet the blending of hand craftsmanship and mass production is such that 
the very finest fountain pen you can buy—a Sheaffer—is within the buying power 
of every American family. 

“That's not true of— 

the best watch 

the best automobile 

the best fur coat 

or a lot of other things people would like to own. 

“The record you have been reading could not have been set without the help 
of thousands of retail merchants in every connuunity in the United States. 

“But they have profited too. 

“In the year just ended, the gross profit on sales enjoyed by the retail dealers 
selling Sheaffer's products amounted to nearly $20,000,000. 

“Over the period since 1939, this figure has grown from five and and a half 
million dollars. 

“Scheaffer’s owes much of its growth to the skill and services of these dealers 
“and 

“Sheaffer's can also feel that it has contributed in no small way to the busi- 
ness success of these thousands of merchants—and to the good will which they 
enjoy in their day-to-day dealings with the American people. 

“The accomplishment of the W. A. Sheaffer Pen Co. is not set forth here simply 
because it is an extraordinary one. 

“It is related because—though the story has been outstanding—it is typical 
of cases where American enterprise has harnessed the forces at work in the 
free U. S. A.—forces that have been stifled in almost every other country in the 
world. 

“Certainly this is not to imply that businesses in general—even in the U. 8S. A.— 
should be able to duplicate—in every detail—this performance, 

“That would depend upon— 

what kind of products they make 

whether their manufacturing methods lend themselves to constant im- 
provement 

whether their markets can be constantly broadened 

and many other factors. 

“What stands in the way of its continuing to happen? 

“Two things mainly: 

1. Entrenched bureaucracy’s growing power to dictate the operations of 
the American business system. 
2. Continuing excesses of the graduated income tax. 

“Remember: The enterprise pictured bere is one that was started 38 years 
ago—one that was able to take root and grow in a healthful economic climate, 

“In the last few years the rewards for a winning performance have been 
whittled down so drastically that the typically American urge to excel, to create 
a new business, to build a real career, has been seriously weakened, 

“Let's make sure it will always be worth the effort to be a winner in America.” 
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FAIR TRADE PROMOTES COMPETITION 


Louis D. Brandeis, later appointed as Associate Justice of the United States 
Supreme Court, stated in an address: 

“The Sherman law seeks to protect men in the right freely to compete, and 1 
prevent practices which must result in suppressing competition. It seeks to 
preserve to the individual both the opportunity and the incentive to create. Ir 
seeks to encourage individual effort. The right of an individual manufacturer 
in a competitive business to market his goods in his own way, by fixing, if he 
desires, the selling price to the consumer—is in entire harmony with the under- 
lying principle of the Sherman law.” * 

H. R. 6367, as well as the Miller-Tydings Act and all State fair-trade statutes, 
prohibits collusive price fixing. 

Instances of the abuse of fair trade by illegal and collusive price fixing are 
rare. Appropriate remedies are in the hands of governmental agencies in the 
event of illegal conduct. 

For example, the United States Supreme Court ruled that a conspiracy to com- 
pel price maintenance in interstate commerce violates the Sherman Act when 
retailers and wholesalers join to compel manufacturers to fair-trade in a State.’ 

In Ohio an agreement made with retailers by substantially all the cigarette 
jobbers of the State, establishing the retail prices of practically all brands of 
cigarettes sold in Ohio, was held by that State’s highest court to be in effect a 
horizontal @ontract between such jobbers and, therefore, not authorized by the 
Ohio Fair Trade Act. The Court ruled such agreements illegal and void.” 
Vertical price maintenance and horizontal price firing 

Fair-trade acts permit only vertical resale-price maintenance contracts. Hori- 
zontal contracts dre illegal and void under the fair-trade acts. 

Horizontal price fixing is the fixing of prices by parties normally in competi- 
tion with each other, such as a group of producers or a group of resellers. Hori- 
zontal price fixing leads to evil results, inasmuch as the normal forces of fair 
trade competition, which would force the reduction of excessive prices, would be 
eliminated by a horizontal combination. 

Vertical price maintenance is all that the fair-trade laws permit. Under ver- 
tical price maintenance minimum prices are established by contract between 
parties Who do not compete with each other; that is the owner of the trade-mark 
or trade name on the one hand, and the resellers—wholesale or retail—of com- 
modities bearing such trade-mark or trade name on the other hand. 

Justice Ellis of the Supreme Court of Washington very clearly explained the 
difference between vertical price maintenance and horizontal price fixing in the 
case of Fisher Flouring Mills Co. v. Swanson (137 Pac. 144). Justice Ellis 
wrote: 

“A single question is presented: Has a manufacturer, who has given a reputa- 
tion to particular goods which he creates, the right to fix in his contract of sale 
to retailers a reasonable minimum price at which those goods shall be sold to 
consumers? * * * 

“The public interest can only be secured by a prohibition of all contracts having 
a tendency to create or foster monopoly by a control of any given market. * * * 

“A contract or combination creating a general—that is to say, complete 
restraint or restriction, however slight, within a given market, is essentially 
invalid because it must either result from or tend to produce a monopoly. Under 
an economic system founded upon competition, all or a controlling restriction— 
that is, every restriction covering all or a controlling fraction of a given com- 
modity—is essentially unreasonable. * * * 

“But it does not follow that every contract restraining competition as to an 
insignificant part of the total of a given commodity in a given market in any 
degree is obnoxious to public policy. * * * It is manifest that a restriction 
of competition between the owners of an insignificant part of the entire supply 
of a given commodity in a given community could not create a monopoly nor 
injuriously affect the public. * * * In the absence of a monopoly, either 
actual or potential, as above defined, a contract fixing retail prices to the con- 
sumer cannot have an effect appreciably inimical to the public interest because 


* Statement by Louis D. Brandeis, in an address before National Association of Advertis- 
ing Managers, New York, May 14, 1918 

° Tinited States vy. preanrers Distilleries = ha devine U. 8. 293 

© Rayess y. Lane Drug Co. (35 N. EB. 2d 4 
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it cannot fix prices at an unreasonably high figure without defeating its own pur- 
pose by either signally failing to maintain the fixed price or putting the individual 
manufacturer out of business. In either case it fails to restrict competition. 

“Either the consumers will not buy the product at the price fixed, or, if they 
do, the high price will stimulate competition in production and the price will 
inevitably fall. The given manufacturer will thus be compelled to accept one or 
the other alternative. He must either fix the price to cover only a reasonable 
profit, or he must retire from business, and this for the simple reason that, in the 
absence of a monopoly, either actual or potential, of the entire supply, the nat- 
ural conditions of trade will defeat any attempted restriction of competi- 
im. % % 4 

“Fixing the price on all brands of high-grade flour is a very different thing from 
fixing the price on one brand of high-grade flour. The one means destruction of 
all competition and of all incentive to increased excellence. The other means 
heightened competition and intensified incentive to increased excellence. It will 
not do to say that the manufacturer has no interest to protect by contract in the 
goods after he has sold them. They are personally identified and morally guar- 
anteed by the mark and his advertisement.” 
Free and open competition 

The trade-mark owner is not permitted to utilize fair trade unless his product 
is in free and open competition with other commodities of the same general class. 

This requirement of free and open competition is strictly construed. For exam- 
ple, it was held by the courts that the only manufacturer of color photographic 
film could not fair-trade that product, although there were many manufacturers 
of black-and-white film.” 

Fair-traded products compete not only with other fair-traded products, but alse 
with trade-marked products not fair-traded, with unbranded products, and with 
private-label products of the retailer. 


Consumer's freedom of choice 

The consumer under fair trade has complete freedom of choice in the market 
place, both as to price and product. Price will vary, quality will vary, and value 
to the consumer will vary. 

For example, in the automatic electric-iron field, there are but a few of the 
products from which the consumer may choose. Some are fair-traded; some 
are not; and some bear the private label of the retailer. 


AUTOMATIC ELECTRIC IRON FIELD 


Product Manufacturer 


Westinghouse Adjust-O-Matice 1D-723 Westinghouse Electric Corp 
Sunbeam Ironmaster A-4 . Sunbeam Corp 

Mary Proctor Champion mode! 989 Proctor Electric Co 

Hoover 015 Hoover Co 

Sunbeam Tronmaster A-9 Sunbeam Corp 

General Mills GM 1B. General Mills, Ine 

General Electric 129F 23 General Electric Co 
American Beauty 79-AB American Electric Heater Co 
General Electric 119F 26 General Electric Co 
General Electric 119F32 do 

Hoover 010 Hoover Co 

American Beauty 33-AB American Electric Heater Co 
Sears Kenmore, catolog No, 34K 6240 Sears- Roebuck 
Westinghouse Adjust-O-Matic 1D-505 Westinghouse Electric Corp 
Westinghouse LPC-941 do 

kK. M. Copper-Magic 19-510A Knapp-Monarch Co 

K. M. Speed Iron 19-508 do 

Aldens, catalog No. 38B2651 Aldens 

Aldens, catalog No. 38B2654 do 

O Arvin 2100 Arvin Industries, Ine 

Arvin 2300.___ do 

Arvin 2200 do 

Dominion 1004 , Dominion Electric Corp 
Dominion 1005 do 

Mary Proctor Never-Lift 991 Proctor Electric Co-- 

Sears Kenmore, catalog No, 34K6244 Sears- Roebuck 

Son-Chief 334 Son-Chief Electrics, Ine 
Universal Stroke-Sav-R EA-1205 Landers, Frary & Clark 
Wards, catalog No. 86B2612 Montgomery Ward. 
Wards, catalog No. 86B2668 do 


" Pastman Kodak Company v. Federal Trade Commission ((1947) 158 F. 2d 592) 


95481 52-—ser. 12 4s 
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TRIC FOOD MIXER FIELD 





Product Manufacturer 


Hamilton Beach, model G 4 Hamilton Beach Co 
Sunbeam Mixmaster, model 9_____- Sunbeam Corp 
Universal, model EA6205._. Landers, Frary & Clark , 
Kitchen Aid, mode! 3B The Hobart Manufacturing Co 

General Electric, catalog No. 133M9 General Electric Co 

Gilbert, type B29 ..| A. C. Gilbert Co 

Westinghouse, catalog No. FM-S1_._. -| W estinghouse Electrie Corp 

Dormeyer, model 4200 ..-. Dormeyer C orp 

Kenmore, model 116 8238 Sears-Roebuck’s catalog No. 34-08238 
Wards, model 2058A Montgomery Ward's catalog No. 86-2024 








HAND CREAMS FIEL D 





! 
Pacquins hand cream : s | Paequin, Ine 
Sofskin creme Sofskin Co 
DuBarry hand beauty cre im . Richard Hudnut 
Revion aquamarine hand cream ...| Revlon 
Helena Rubinstein herbal hand cream Helena Rubinstein, Inc 
Camellia (emollient) hand cream Elizabeth Arden 
Noxzema skin cream__. .....-| Noxzema Chemical Co 
Pond’s hand cream__- aioe ..--.| Pond’s Extract Co ; 


ae HAND LOTION FIELD 








is | Per oun 
Jergen's lotion... ..| Andrew Jergen’s Co 
Hinds honey and almond fragrance cream | Lehn & Fink Products Corp 
Trushay the beforehand lotion Bristol-Myers Co 
Tussy wind and weather lotion | Lehn & Fink Products Corp 
Chen Yu hand lotion nl ..| Chen Yu (Richard Hudnut).- 
Revlon aquamarine lotion__ - eee 
Blue grass hand lotion _| Elizabeth Arden ‘: 
Helena Rubinstein silk velvet hand lotion -| Helena Rubinstein, Ine 


¢ ‘omplete ‘freedom ‘of choice by the consumer as to produc t, price e, , and quality 
is indicated in the following tabulations from Consumer Reports 1952 Buying 
Guide Issue: 





Number 


» ric " ‘g 7 
of brands Price range 


Commodity 


Cleansing creams: 
Cold creams — 4 =e 5 | $0.06 to $0.60 an ounce. 
Emollient creams (for dry skins) 9 $0.05 to $0.64 an ounce 
Liquefying creams (for oily skins) __- $0.07 to $0.60 an ounce. 
Hand creams $0.12 to $0.78 an ounce. 
Hand lotions $0.09 to $0.38 an ounce. 
Face powders . 5 | $0.10 to $0.23 an ounce. 
Lipsticks % 3 $0.075 to $0.72 a gram. 
Powder, talcum and dusting 57 | $0.024 to $1.08. 
Sanitary pads and tampons 
Sanitary pads__- 5 | $0.24 to $1.63 a dozen. 
Tampons > $0.25 to $0.45 a dozen. 
Sunburn preventives $0.15 to $0.60 an ounce. 
Toilet waters and colognes 
Floral odors : ; : $0.30 to $1.88 an ounce. 
Amber $0.53 to $1.95 an ounce, 
Aldehydes (synthetic odor) ~ 2 | $0.75 to $1.88 an ounce. 
Chypre-crepe-de-chine (florals and fragant resins) $1.05 to $3 an pounce, 
Miscellaneous 5 $0.04 to $3 an ounce. 
Household ammonia $0.045 to $0.46 an ounce. 
Household bleaches ; d $0.10 to $0.19 a quart. 
Inks 
Permanent inks - $9.04 to $0.25 an ounce 
Washable inks 2 | $0.04 to $0.125 an ounce. 
Metal polishes : $0.016 to $0.065 an ounce 
Glass waxes as metal polishes 4 8  $0.016 to $0.037 an ounce. 
Paints, interior wall 3 | $3.05 to $4.25 a gallon. 
Scouring powders 3 $0.08 to $0.17 a pound. 
Synthetic detergents 33. $0.11 to $0.65 a pound. 
Irons: 
Electric _- - ) | $5.66 to $14.95 each. 
Steam - $8.95 to $21.90 each. 
Kitchen mixers ; 2 | $21 to $99.50 each. 
Knife sharpeners : 23 | $0.15 to $11.45 each. 
Silve rware 
Plated 50 to $69.75 for 52-piec 
setting. 
Sterling 5 $20.82 to $49.50 for I-pla 
setting. 
Lighters 
Pocket. _- 3 $0.69 to $20 each. 
Table : A . 19 | $3.95 to $33 each. 
Pens : 24 $0.25 to $15 each, 
Cameras > ~ ‘ 15 | $39.95 to $269.50 each, 
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ompetition from private brands 

The private brand of the retailer provides vigorous competition for the manu- 
facturer’s brand. 

In the January 15, 1952, issue of Grey Matter, published by the Grey Adver- 
tising Agency, Inc., of New York City, the following evidence of the competitive 
»nosition of private brands is presented : 

' 1. The A. & P. will do at least $300 million of its $3 billion volume in con- 
trolled brands ; 

» Sears turned in a 1951 volume of close to $2.4 billion. Well over $2.2 bil- 
lion of that volume will be accounted for by the 44 Sears brands; 

3. Affiliated retailers will move well over $1 billion of Armaid and other brands 
through its member stores; 

t. Macy’s reports that over 75 percent of its television volume is done on its 
own brands; 

5. In the candy field, the controlled—and advertised—brands of the chains 
probably outsell the nationally advertised manufacturers’ brands ; 

6. Three giant retailers sell over 25 percent of the country’s total bedsheet 
volume. They are: Sears, Ward, Penny. All three feature their own brands 
in bedsheets ; 

7. Twenty huge retailers are taking in, exclusively on their own brands, 
roughly $1 out of every $15 spent by the public in the categories in which at 
least 75 percent of manufacturers who advertise nationally operate (see ref- 
erence K). 

Increase in number of manufacturers 

The Miller-Tydings Act, far from restraining competition on the manufactur- 
er’s level, has promoted competition in the fields in which fair trade is preva- 
lent, thereby giving the consumer a greater freedom of choice as to product, 
price, and quality. This is shown by the following statistics from the Census 
of Manufactures: 





Industry 
' 
Drugs and medicine 
Photographie equipment 
Watches and clocks 
Silverware and plated ware 
Tobacco pipes (and cigarette holders) 
Cigars 
Wines and brandy 
Distilled liquors except brandy 
Pens (and points) and mechanical pencils 
loilet preparations 
Cutlery, band tools, and hardware 
' 


! Perfumes, cosmetics, and other toilet preparations. 


Increase in number of retailers 

The Miller-Tydings Act has benefited small business. It has encouraged the 
growth of retail outlets, thereby aiding the consumer. This is shown by the 
following statistics from the Census of Business: 


1939 


Household appliance stores 18, 002 
Ifardware stores 20,147 
Liquor stores = tae ; : , ‘ 19, 136 | 
Jewelry stores... ‘ ee : ; 14, 559 | 
Book stores 2, 845 
Sporting goods stores 

Camera, photographie supply stores 

Office, store machine, and equipment dealers 

stationery stores 

Variety stores 

Department stores 

Dry goods, general merchandise stores 


Drug and proprietary stores 
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Fair-trade prices are sensitive to market place 

The fair-traded product carries alone the responsibility for its value wit}, 
relation to its retail price. If that value is not competitive, the manufacturer 
is forced to reduce his price or improve his quality-—-to maintain and increase 
his sales volume. 

A manufacturer's own self-interest deters him from setting his fair-trade 
price too high. No manufacturer dares run the risk of letting his prices get ov) 
of line. He knows that, if he did, his competitors would soon put him out ot 
business. 

Competition in trade-marked products is far more severe than in any other 
class of goods. The manufacturer of branded products knows that, quality 
considered, a fair price is the most potent factor in building and holding his 
market. 

A manufacturer of a competitive branded product makes his own decision 
Whether to fair-trade. He fair-trades for a number of reasons: viz. to safy 
cuard his good will symbolized by his trade-mark, to expand his distribution. 
and to gain more sales. 

In operation, fair trade is flexible. Not only may the manufacturer place his 
product under fair trade depending on his own voluntary decision, but he may 
remove the product from fair trade at his will. He may increase or decrease 
his price to meet competitive-market conditions. He may provide seasons! 
clearance sales or combination sales, so long as all resellers are uniformly 
affected. 

The Southern California Grocers Journal publishes, in each issue, prices ot 
both fair-traded and non-fair-traded products. 

The issues of May 5, 1950, and May 6, 1949, were checked to determine the 
flexibility of fair trade (see reference L). 

Findings follow: 

Total products fair-traded in 1949 
Total products fair-traded in 1950__ 
Number of price increases in 1950__ 
Number of price decreases in 1950 
Removed from fair trade in 1950__- 
Added to fair trade in 1950__ 


TVough competition under fair trade 

Tide magazine comments: “The rivalry between Parker and Sheaffer (both 
fair-trading manufacturers) has long been such that the pen-trade jokes it’s a 
vood thing the Mississippi safely separates Janesville (approximately 90 miles 
northwest of Chicago) and the Sheaffer headquarters in Fort Madison (about 
200 miles farther west in lowa).” * 

Fair-trade statutes contain no magic that softens competition. Tnstead fair 
trade intensifies it at the real source of all competition—at the manufacturer's 
level—where broad responsibility to the public is centered, and where the value 
of large investments in manufacturing facilities depends upon the competitive 
\alues offered to the public in the product. 

Advertising Age has editorialized that “in the consumer goods field particu 
larly, competition between brands and products has never been so savage and 
so swift in its effects.” 

“There was a time—not many years ago—when a bad guess, or promotional 
coasting, or poor distribution or pricing methods, could be endured by a company 
in strong position without serious long-term effect. It was possible for a good 
product to ‘coast’ for years before anything serious happened to it. 

“But no longer. There has never been so ‘fast’ a market in all history. To- 
day’s darling product can become tomorrow’s dog almost in the twinkling of 
aneye. Examples abound on every hand. The figures indicate, for example, that 
Tide, Procter & Gamble’s new entry in the packaged soap field, has come from 
nowhere to undisputed top position in the field in about 2 years, during which 
it has hurt every other product, including Procter & Gamble’s own packaged 
cleansers, 

‘Packaged vitamins moved into a commanding position overnight, and then 
moved out again so quickly that a score of manufacturers, who one day thought 
they had a handsome new profit maker, woke up the very next day to discover 
they had a very large, and very costly white elephant on their hands. Antihis- 


2 Tide magazine, December 2, 1949. 
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famines and ammoniated dentifrices, within recent montlis, have gone a long 
way to create chaos in the coid-remedy and dentifrice fields, with long-term 
results Which cannot yet be assessed. Toni almost single-handedly has changed 
the whole complexion of the beauty shop business, and even now there are vague 
indications that changes in women’s hair styling may have a serious effect upon 
the growth potentials of the home permanent wave, including Toni. 

“The fact is—and it is a most significant fact—that in the consumer goods 
field particularly, competition between brands and products has never been so 
savage and so swift in its effects. In most lines, it is no jonger possible to coast, 
to take things easy for a while, to wait out a trend. 

“Ageressive forward action, applied promptly and efficiently, is essential to 
maintaining position in a market where change is the one thing that’s sure. Once 
a merchandiser was able to sit on his hands occasionally and wateh the parade 
go by, confident that when he regained his strength he could catch up with the 
paraders. But now the paraders are racing by in jet-propelled vehicles.” 

Fair trade cannot help the manufacturer with noncompetitive prices with re- 
lation to value. Rather, fair trade will hasten that manufacturer’s commercial 
suicide. 


PRODUCTION WORKERS INCREASED UNDER MILLER-TYDINGS AC 


The Miller-Tydings Act has benefited the economy by contributing to the 
increase in employment of production workers in the industries in which fair 
trade is prevalent. This is shown by the following statistics from the Census 
of Manufacturers: 


Drugs and medicine 
Photographic equipment 
Watches and clocks 

Silverware and plated ware 
Tobacco pipes 

Cigars 

Wines and brandy 

Distilled liquors, except brandy 
Pens and mechanical pencils. 
loilet preparations 

Cutlery, hand tools and hardware 


FAIR TRADE PREVENTS CUT-PRICE SPIRAL AND QUALITY 


The committee may well ask, “How does selling a product at a loss hurt the 
sood will of the manufacturer? Why should the manufacturer kick if more 
sales of his product are being made because of lure prices?” 

The answer is that it just doeg not work out that way. (See references G 
and H.) 

Often from SO to 90 percent more of a manufacturer's total sales come 
from the straightforward smaller retailer who understandably discontinues 
the active sale of the favored product—and puts a competitive product out in 
front—-when the favored product is advertised in the area as a store-traffic 
lure. Thus, the manufacturer’s total sales go down and production costs go 
up as overhead expenses must be piled up on lowered volume. Thus the cut-price 
spiral produces the quality squeeze. 

Predatory cut prices tend to spiral downwardly so long as there remains 
Within the community affected, sufficient good will for the trade-mark under 
attack to make it useful for “lurist’ purposes of retail-trade diversion. Cut- 
price wars sometimes spiral the retail price of a popular product down to a mere 
fraction of its actual cost of manufacture. 

The cut-price spiral produces diminishing retailer good wili—and diminishing 
consumer sales—to create What has come to be known as the quality squeeze. 

The quality squeeze results from compulsions upon the manufacturer to reduce 
his costs. so as to meet the demands of retail monopolists for still further 
reductions in their cost of uequisition, to suppert continuing downward 
spiraling of retail prices. 


#8 Advertising Age, January 1950. 
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The quality squeeze created by the cut-price spiral of loss-leader competiti: 
reduces the “mileage” a consumer receives per unit of retail price. [n th: 
process the public suffers from what is, in effect, an inverted form of concealed 
inflation. Unit prices may remain at low levels, and may gravitate even lower 
but values per unit of price go down much faster, under such conditions, thy 
do prices. This is because it is the plus percentages of added prime Costs o! 
producing the item that yield to the public its greatest values per unit of sales 
price. Often by increasing the prime factory cost of an item by as much 
5 or 10 percent the value of the product to the consumer may be increased by 
two or three hundred percent—or more. By the same token, an arbitrary 
reduction of as much as 5 or 10 percent in the prime factory eost of a produ 
may readily reduce the value of that product to the consumer by half or mo: 
without noticeably altering its appearance. 

Omitting the hardening operation on the wearing parts of the lowly es: 
opener, for example, might reduce slightly its factory cost to meet relentless 
pressures of predatory competition—but would most certainly reduce its us: 
fulness aS a can opener to almost zero—without making any change in its 
appearance. 

As the quality squeeze continues, the consumer’s good will for the man 
facturer’s product is destroyed, and the once-honored product may disappéar fro: 
the marketing area affected. The “lurist” retailer who uses loss-leader principles 
to bait a hear trap for the consumer hurts everyone else, from manufacturer to 
consumer. 


MILLER-TYDINGS ACT RETARDS MONOPOLY OF DISTRIBUTION 


The Miller-Tydings Act retards monopoly of distribution by preventing tli 
use of honored trade-marked products with well-known standards of valu 
(quality and price) as loss leaders to build store traffic and destroy the compet 
tion afforded by the small merchants. 

There is but one goal of predatory price-cutting—to gain a monopoly of dis 
tribution in the area affected. The retail monopoly erects itself between the 
consumer and the sources of the things he must have for good living. Once 
entrenched, the retail monopolist price fixes, to suit his own notions of what 
profit he wants, every item the consumer must buy in his store—the only excep 
tion having been fair-traded products. The would-be monopolist, of course, 
desires the repeal of fair-trade laws so that the popularity of honored brand-niaie 
products may be used, through noisily cut prices, to lure customers away fro! 
his smaller competitors. 

The Schwegmann decision loosened the reins on would-be monopolists. Six 
Justices of the United States Supreme Court set in motion a devastating pric: 
war that has turned the eyes of small business and fair-trading manufacture 
throughout the country to this committee and Congress for corrective and rem 
dial legislation. This price war, as devastating as it was, may have been on 
child’s play compared to that to come unless Congress acts. 

In the annual report of the Select Committe@on Small Business, United States 
Senate, January 21, 1952," there is this significant excerpt : 

“It was estimated that 20,000 of the approximately 105,000 small retailers 
in the New York area would have been forced into bankruptcy if the price war 
had continued for 6 months.” 

Louis D. Brandeis, later Associate Justice of the United States Supreme Court 
commented on the monopolistic aspects of price-cutting as follows: 

“Americans should be under no illusions as to the value or effect of price 
cutting. It has been the most potent weapon of monopoly—a means of killing 
the small rival to which the great trusts have resorted most frequently. It is 
so simple, so effective. Far-seeing organized capital secures by this means th« 
cooperation of the short-sighted unorganized consumer to his own undoing 
Thoughtless or weak, he yields to the temptation of trifling immediate gain, and 
selling his birthright for a mess of pottage, becomes himself an instrument ot 
monopoly.” 

The use of the loss-leader formula to gain monopoly of distribution is n 
theoretical. 


4 Report No. 1068, 82d Cong., 2d sess 
® Article in Harper's Weekly, November 15, 19123 
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In civil action No. 70-313 in the United States District Court for the Southern 
District of New York, Sunbeam Corp. has brought suit against R. H. Macy & 
Co. Inc., charging violation of the Sherman Act. Sunbeam sets forth in its 
complaint the following: 
By slashing prices below wholesale cost and by other unfair and deceptive 
acts and practices Macy’s monopolized 56.2 percent of New York sales of Sun- 
beam’s Mixmaster during the 10-week price war. 
Macy’s share of the Mixmaster market before the price war was approximately 
3.3 percent of the total New York City Mixmaster sales. 
The percentage of Mixmaster business by Macy’s large competitors in New 
York City during the period was as follows: Gimbel Bros, 0.5 percent, Bloom- 
ingdale Bros. O04 percent, Wanamaker’s 0.2 percent. The aggregate percentage 
of Mixmaster business by Gimbel’s, Macy's, Bloomingdale’s and Wanamaker’s 
was 44 percent, The balance of the business was by approximately 1,500 other 
Sunbeam retailers, large and small, mostly very small who are located in New 
York City. 
Gimbel Bros. during the 10-week period did 15.3 percent, Bloomingdale Bros. 
did 2.6 percent and Wanamaker’s, which refused to participate in the price war, 
) percent so that the aggregate of Gimbel Bros. (which met Macy's challenge), 
Dloomingdale Bros. and Macy's was 74.1 percent of the total Mixmaster business 
during the price war period. 
In Brooklyn, Macy's price war challenge was met by Abraham & Straus, Ine. 
before the price war the percentage of Brooklyn Mixmaster business done by 
Abraham & Straus, Inc. was 2.5 percent. 
The principal competitor in Brooklyn of Abraham & Straus, Ine. is Namuin’s, 
whose average for this period was 0.2 percent, so that Abraham & Straus, Inc. and 
Namm’'s together did 2.7 percent of the total Mixmaster business in Brooklyn 
prior to launching of the price war. 
During the price war the percentage of Brooklyn Mixmaster business done 
by Abraham & Straus, Ine. was 50.6 percent. 
During this period Namm's percentage increased to 2.0 percent, so Abraham 
A Straus, Inc. and Natmm’s together sold 61.6 percent of the Mixmasters sold in 
Brooklyn during the price war period, the balance being sold by the approxi- 
mately 600 Sunbeam retailers, large and small, but mostly small, located in 
Brooklyn. 
In civil action No. 31068 filed by Sunbeatn Corp. versus Payless Drug Stores 
in the United States District Court for the Northern Distriet of California, 
Southern Division, Sunbeam alleges that the percentage of total Mixmaster 
sales represented by sales of the Payless chain during the 7-week period prior 
to the defendants’ precipitation of the price war was as follows: 
Percentage 
by Defendants, 

less than 

Oakland, Calif 

sacramento, Calif—— 

San Jose, Calif Se 

Stockton, Calif__— 

Klamath Falls, Oreg- 

Se 

Spokane, Wash_- 

Tacoma, Wash. 

Yakima, Wash 

Sunbeam sets forth in its complaint the following: 

Measured against defendants’ sales in the nine cities mentioned, over 98 per- 
cent of Mixmaster sales in said cities were made by the hundreds of independent 
retail dealers who regularly handle the Mixmaster upon the basis of the quality, 
reputation, and good will of Sunbeam. The advertising and good will of Sunbeam 
attracted customers into the stores who purchased Mixmasters, relying upon 
the reputation of Sunbeam for producing goods of high and uniferm quality. 
In those self-same communities, the operation of defendants’ chain stores was 
a negligible factor, so far as Sunbeam Mixmasters were concerned. 

The unlawful price-cutting of defendants enabled them to dominate and 
monopolize markets in which they had not theretofore been a factor, at the ex- 
pense of Sunbeam’s access to the national mass market in those communities 
upon which Sunbeam relies and at the expense of the retailers competing with 
defendants. : 


toe 


. 


all | 
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The percentage of total Mixmaster sales represented by sales of the Payles 
chain during the 7-week period following the defendants’ precipitation of the 
price war was as follows: 

Perce 
Gunmen. Patt... es = 36. : 
Sacramento, Calif ; 26. : 
San Jose, Calif.___- ‘ ‘ eee ; : D0 
Stockton, Calif , 44 5 
Klamath Falls, Fer ee ee rn ee 14.: 
Salem, Oreg_--_~----- ‘ —— 9 
Spokane, Wash___---~- 
Tacoma, Wash 
Yakima, Wash 


MONOPOLY OF DISTRIBUTION A REAL THREAT TO THE CONSUMER 


The growing threat of monopoly of distribution is evidenced by the following: 

1, Approximately 90.4 percent of the 1,770,000 retail outlets employ five persons 
or less. These stores did only 45.8 percent of the total retail business, 

The stores employing six or more persons represented approximately only 
9.6 of the total number of retail stores, yet did approximately 54.2 percent of 
the total annual retail trade.” 

2. Exaetly 20 giant retailers will turn in, during 1951, a combined volume of 
some S18 billions. In the merchandise categories in which these 20 giants did 
at least $15 billions, total retail volume in 1951 will probably be about $75 billions 
Thus, very roughly, these 20 huge retailers took into their tills $1 out of every 
$5 spent by the public for these merchandise categories.” 

3. The director of merchandising of Grey Advertising Agency, Inc., New York 
City, Ek. B. Weiss, points out in his recent book, Mass Marketing to the “400” Mass 
Retailers, that some 400 giant retailers do over half the Nation’s retail business 
in such major merchandise classifications as drug, food, variety, dry goods, and 
apparel. 

The vicious use of the loss-leader formula to build monopoly of distribution 
is spelled out in detail in recent suits filed by fair-trading manufacturers. 


To cheek the growing threat of monopoly of distribution, restoration of fair- 
trade to its former effectiveness as a public servant is urgently needed. Fair 
trade is one of the few weapons the consumer possesses to Combat this ruthless 
form of monopoly. 


PRICE BEHAVIOR OF FAIR TRADED PRODUCTS 


Information now before Congress substantiates that the prices of fair-traded 
products have risen considerably less than non-fair-traded products. Findings 
of a current study will be made available to this committee on March 6. 

Opponents of fair-trade frequently assert that prices in non-fair-trade areas 
are lower than in fair-trade States. By what strange alchemy does it cost less 
to do business in Texas than it does in neighboring Arkansas, or to do business in 
the District of Columbia than in neighboring Maryland? 

If we assume that it takes a 40-percent mark-up in a certain industry for a re- 
tailer to make a 4-percent net profit, how ean the aggregate of prices in the Dis 
trict of Columbia be lower than in Maryland, unless the “benevolent” merchants 
of the Capital are willing to make less profit? If prices on fair-traded articles 
are less in the District of Columbia than in Maryland, obviously there must be 
a good deal of price manipulation, with the fair-traded products being cheapened 
to pull in the crowds and the reduction in mark-up being compensated by high 
markups on other items. 

Dun & Bradstreet was asked by the council if it could make a survey to de- 
termine the effect on the consumer's pocketbook of fair-trade laws: 

Its answer: 

“Our position is that it is virtually impossible, through a survey, to establish 
the precise effect of fair-trade laws on the consumer's pocketbook. As Mr. Idleman 
points out, the first phase of the job—that of determining how much of the con- 
sumer’s dollar is spent for fair-traded items—is in itseif a stupendous task. Even 
if it were feasible to complete that phase, it would mean little unless we could 


‘71 Tinited States Statistical Abstract, 1950, table 1046, p. 893 
7 Grey Matter, a publication of Grey Advertising Agency, Inc., January 15, 1952. 





STUDY OF MONOPOLY POWER 745 


then establish what effect the pricing of fair-traded items has on the prices of 
non-fair-traded items. We see no way to do that.” 


FAIR TRADE DOES NOT PROTECT THE INEFFICIENT 


The inefficient reseller becomes a commercial failure just as quickly under 
fair trade as without it. The only type of competition restricted under fair 
trade is unfair competition, i.e., predatory competition involving the use of 
honored trade-marked products as loss-leader lures. Competition in fair-traded 
products is restricted only as to price. Competition between retailers remains— 
in service, sales promotion, salesmatship, and display advertising. 

Members of the loss-leader fraternity chant a sympathetic chord that fair 
trade prevents them from passing on the the consumer savings made because of 
their greater efficiency. 

The clever semantics emploved by the loss-leader fraternity blind the house 
wife. “Bargains,” “savings,” “economies’—those three words appeal strongly 
to the frugal housewife. 

The housewife may not realize that the large store itself fixes the prices on 
products representing 90 percent or more of its dollar volume. She may not 
stop to think that the large store is free to give these products away, if it 
wishes to pass on its savings to the consumer. 

But even more to the point are the studies compiled and published by the 
Graduate School of Business Administration of Harvard University and by 
Eli Lily & Co." The average cost of doing business by the department store 
and the drug store is shown in the following table: 


Net sales in owned « 
Gross margin 
k ypenses 
Payroi! e 
Keal estate costs 
Advertising 
axes (except real ¢ 
Interest 
Supplies 
Service purchased 
All other exper 


eal 
lotal 

et operating profit 

t other incom 


5.6 


Net 


In New York City, Macy's has frequently complained in its advertising that 
fair trade gives the manufacturer “power to compel us to keep prices up.” 
Business Week in the October 27, 1951, issue (see reference M) states, “It’s 
even possible to conjecture that, had it not been for the price war, Macy’s might 
have turned in an even worse earnings (for 1951) report than it did.” 

Business Week comments: 

“The general feeling is that Macy's is a victim of sheer size. At least, say 
the observers, this applies to the New York store, which accounts for over half 
the corporation’s business. Its operations have become inefficient.” 

In the book Small Business: Its Place and Problems, the author states “the 
evidence on Costs and profits tends to the belief that in this respect the highest 
uverage efficiency is attained by the business of intermediate size rather than 
by the largest unit in the industry.” 


* Operating Results of Department and Specialty Stores in 1950, by Prof. Malcolm P. 
MeNair. 

7 Small Business: Its Place and Problems, by A. D. H. Kaplan, pp. 235-236, Committee 
for Economic Development Research Study, McGraw-Hill Book Co., Inc. 1948. 
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FAIR TRADE IS NOT PRICE-FIXING 


Opponents of fair trade charge that fair trade is price-fixing. 

Justice Sutherland of the United States Supreme Court in the Old Dearhory 
case pointed out the untruthfulness of this semantic trick of fair trade opponents 
He said: 

“It is clear that this section does not attempt to fix prices, nor does it delegaje 
such power to private persons. It permits the designated private persons ty 
contract with respect thereto. It contains no element of compulsion but sim, 
legalizes their acts, leaving them free to enter into the authorized contra 
or not as they may see fit.” 

Actually a manufacturer may establish resale prices in a number of ways 
Price maintenance, for example, may be achieved by direct selling (operating 
his own retail steres, house-to-house selling, direct mail) or through agen 
contracts. 

However, fair trade has proved the most effective vehicle to bring products 
of greater value (price and quality) to the consumer when the economies of 
mass production are to be utilized. Only through fair trade may the similar 
economnies of mass distribution be utilized without exposing the product to 
predatory loss-leader competition. 

Fair trade also benefits the economy by giving the small manufacturer sn 
effective way to compete with the large manufacturer. (See reference N.) The 
small manufacturer does not have the necessary financial outlay to gain ef 
fective distribution through a costly agency system or direct selling. 


Resellers fir prices 


It has been shown that fair-traded products represent less than 10 percen! 
of the dollar volume done by the large stores. The reseller himself establishes 
the retail price on the remaining 90 percent of his dollar volume. 


Gorernment fires prices 


Legislative bodies have often entrusted to agencies of government the right 
to fix prices. Bus, telephone, public utility, freight and passenger rates, and 
the prices of agricultural and dairy commodities are examples. 


Farr TRADE AND THE NONCONTRACTING RESELLER 


To understand the significance of the “nonsigner” clause these facts must be 
clearly understood : 

(a) No manufacturer is compelled to fair-trade 

(b) No retailer is compelled to handle the fair-traded product. 

(c) The retailer may remove the trade-mark and brand name and sell the 
product at any price he chooses provided he does not use the good will of the 
manufacturer, 

(dq) The retailer may have a good-faith closing-out sale of the product at any 
time. 

A major objection raised by critics of fair trade is that a manufacturer's 
contract with a retailer binds every other retailer in the State to abide by this 
contract, even though they have not signed the contract. 

There is only partial truth in this statement. The nonsigning retailer is bound 
only from knowingly and willfully selling below the fair-trade minimum price. 

A manufacturer owns the good will of his trade-mark or brand name. Justic: 
Seawell, of North Carolina Supreme Court, said, “This good will is as much 
property as coal or pig iron or wheat, subject to credit, appraisal, taxation, 
purchase and sale, and is the most valuable asset of many businesses. But 
unlike the tangibles mentioned it is vulnerable to assault through the brand 
which symbolizes it, since it is built up prinetpally through reputation and ma) 
be destroyed by its loss.” 

To protect this good will the legislatures of 45 States permit a manufacture! 
to enter voluntarily into a contract establishing a minimum price for the resale 
of his product. The manufacturer usually endeavors to obtain as many signed 
contracts as possible. But some retailers refuse to sign a contract even though 
the legislatures and the courts recognize the right of the manufacturer to protect 
his property—namely his good will. So the legislatures in effect have said: “It 
is true that no one is going to be forced to sign a contract, but a nonsigner will not 
be permitted to destroy property he does not own.” 
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rherefore, a manufacturer gives legal notice usually by registered mail, to all 
nonsigning retailers that @ fair-trade contract has been signed establishing a 
winimum resale price. This notice does not apply to the manufacturer's goods 
previously acquired by the nonsigning retailer, but it does apply to all future 
purchases. 

If the retailer does not wish to be bound, there is no law requiring him to 
purchase the product. But if he does wish to handle the manufacturer's product, 
he does so with his eyes open. It is his own voluntary act which binds him. 

Suppose a person bought a home with a restriction in the deed that he could 
not convert the property into a tavern. Even though he may not have known of 
the restriction when he purchased the property, he is bound by it. But under 
fair-trade laws the retailer is not bound unless he purchases the goods with 
knowledge of the restriction. 

But why have such a provision in the statute? If the retailer refuses to sign a 
contract, Why doesn’t the manufacturer simply refuse to sell him goods? Then 
there would be no reason for inclusion of the nonsigning clause in the statute, it 

irgued 

rhe legislatures found it necessary to include a nonsigning provision because 
some nonsigning retailers who refused to sign fair-trade contracts were notori- 
ously successful in obtaining the manufacturer’s product even though every 
cffort Was exerted to keep them from doing so. 

fhe impracticability of obtaining signed contracts with every dealer handling 
the manufacturer's product is shown by the following: 

(@) Based on statistics included in Statistical Abstract of the United States, 
1951, a total of 1,259,824 retail establishments normally stock a product such as 
aspirin. 

(b) A total of 1,201,SS9 retail establishments normally stock a product such as 
razor blades. 

The fair-trade statutes declare that “willfully and knowingly” selling a product 
below the established minimum price is unfair competition. When the trade- 
marked or brand-name product is sold below the established price, the retailer 
s parasitically taking the property of the manufacturer, because his action, of 
necessity, weakens the good will of that trade-mark or brand name. Similarly alt 
States have statutes against larceny. But none of the citizens are required to 
sign a contract that they will not steal. On the other hand a manufacturer may 
be injured more by the loss-leader selling of his product than if his safe were 
robbed. 

In summary, (@) the manufacturer enters into contracts with retailers estab- 
lishing a minimum resale price of his product in order to protect his property 
right in the product’s trade-mark or brand name; ()) a nonsigning retailer, 
by his own voluntary act of purchasing the product, assents to the minimum 
resale price restriction; (c) the action of a nonsigning retailer in selling below 
the established retail price violates the Fair Trade Act because he has knowingly 
ind willfully committed an act of unfair competition. 


List oF REFERENCES 
REFERENCE A 
» court decisions sustaining constitutionality of State fair trade statutes 
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Connecticut: Burroughs Wellcome & Co. (U.S. A.), Ine. v. Johnson Wholesale 
Perfume Co., Ine. (1941, 24 A. 2d 841). 

Delaware: National Pressure Cooker Co, v. Klein (1948, 57 A. 2d 356). 

Iinois: Neavgram-Distillers Corporation vy. Old Dearborn Distributing Co. 
(1936, 2 N. E. 2d 940, Affirmed 299 U.S. 185); Joseph Triner Corporation v. Carl 
W. MeNeil (1936, 2 N. FE, 24 929, Affirmed 299 U. 8. 185). 

Louisiana: Pepsodent Co. v. Krauss Co., Ltd, (W942, 9 So, 2d 305). 
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New York: Bourjois Sales Corporation vy. Dorfman (1937, 7 N. EB. 2d 30). 

North Carolina: Bli Lilly & Co. v. Saunders (1939, 4 8. E. 2d 528). 

South Dakota: Miles Laboratories, Inc., Vv. Owl Drug Co. (1940, 295 N. W. 292), 

Tennessee: Frankfort Distillers Corp. vy. Liberto et al, (1950, 230 8S. W. 2d 971), 

Washington: Sears et al. v. Western Thrift Store of Olympia, Ine., et al, 
(1941, 116 BP. 2d 756). 
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REFERENCE B 


{From column, Economics and Finance, New York Times, June 11, 1951 
Reprinted with permission] 


“The court and the ‘nonsigner’ Clause” 
(By Edward H. Collins) 


“An’ there ve have th’ decision, Hinnissy. * * * Some say it 
laves th’ flag up in th’ air an’ some say that’s where it laves th’ 
Constitution. * * * But theres wan thing I’m sure about.” 
“What's that?” asked Mr. Hennessy. 

“That is,” said Mr. Dooley, “no matter whether th’ Constitution 
follows th’ flag or not, th’ Supreme Court follows th’ ilietion 
returns,” 


On May 21 the Supreme Court ruled that the “fair trade” laws of 45 States 
were to all intents and purposes invalid so far as interstate commerce Was con- 
cerned, This decision may not have “left the flag in the air,” but there can be 
no doubt that it left thousands of small-business men in the air. As to whether 
it “followed the election returns,” this much may be said: It showed a much 
closer aflinity to the known political and economic views of the Administration 
and its advisers than it did to judicial precedent and prevailing legal opinion. 

True, the decision of the Court turned, of necessity, on a point of constitution- 
ality. It ruled that the Miller-Tydings Act, whose ostensible purpose was to 
make the 45-State “fair trade” laws applicable in interstate commerce, did not 
accomplish this hecause it did not immunize from the antitrust laws price agree 
ments based on the so-called “nonsigner” clause. Standing by itself, moreover, 
the Court’s opinion has a certain plausibility. 

As it happens, however, the opinion can hardly be evaluated standing by 
itself. For one thing, Justice Frankfurter, speaking for a minority of three 
Justices, has taken the same facts and has written a dissenting opinion that is 
so devastating as to make the majority finding seem like little more than an 
ingenious but superficial piece of rationalization. Nor is that all. The majority 
opinion not only reverses the district court and the court of appeals in this case 
but it is even in conflict with the legal opinion of the Justice Department, which 
has urged the repeal of the Miller-Tydings law on the theory that the latter did 
validate the nonsigner clause, It is a striking fact, also, that in only two cases 
involving Miller-Tydings since 1987 has it even been contended that the non 
signer clause did not come within the latter’s purview. In both cases the argu 
ment was rejected. 

Hlow are we to explain the majestic isolation in which the Court stands on 
this issue? The evidence is fairly conclusive, in the view of this writer, that 
the arguments advanced against the legality of Miller-Tydings are essentially a 
compulsive manifestation of the Court’s hostility toward its economies, and 
especially the economics of the nonsigner clause. This evidenee takes two forms. 

First, the net result of the tortured argument of the Court is that it arrives, 
as it has done with painful regularity in recent years, squarely in the economic 
camp of the Justice Department and the FTC, where matters of monopoly and 
competition are at issue. 

Second, there are the repeated derogatory references in the opinion to the 
nonsigner clause as such. It is only on the afore-mentioned assumption that 
these gratuitous denunciations of the latter as “coercive,” “conspiratorial,” and 
a vehicle “whereby recalcitrants are dragged in by the heels” become explicable 

In view of this stress on the nature of the nonsigner agreement, it seems both 
appropriate and desirable that two points in connection with this device should 
be made clear. The first is that the mechanism, considered apart from the anti- 
trust laws, has been upheld unanimously by the Supreme Court of the United 
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States, the same court that now finds it so repugnant when applied to interstate 
commerce, 

In 1986 the Court passed on the constitutionality of the “fair trade” laws of 
California and Illinois, ami in so doing dealt specifically with the “nonsigner” 
provision. Far from condemning the clause as a mere device for the “fixing of 
prices,” Justice Sutherland said, speaking for the entire court : 

“(The nonsigner clause) does net deal with the restriction qua commodity, 
but with that restriction because the commodity is identified by the trade-mark, 
brand, or name of the producer. The essence of the statutory violation consists 
not in the bare disposition of the commodity but in the forbidden use of the trade- 
mark. The primary aim * * *- is to protect the property—namely, the good 
will of the producer, which he owns. * * * (The nonsigner clause) does not 
prevent a purchaser of a Commodity * * * from selling the commodity alone 
at any price he pleases. It interferes only when he sells with the aid of the 
good will of the vendor * * * It proceeds on the theory that the sale of 
identified goods at less than the price fixed by the owner of the mark or brand 
is an assault upon the good will, and constitutes * * * unfair competition.” 

One might assume from a reading of the majority opinion that the basic con- 
cept of the nonsigner clause was revolutionary, and that merely to recognize its 
essential nature was to reject it. Actually, it is to be found in numerous areas 
of the economy, To cite but one illustration, there is the device of the farm “mar- 
keting quota,” which is invoked by the Government when 2 crop surplus is con- 
sidered intolerably large. If a referendum reveals that two-thirds of the pro 
ducers favor quotas, the rest must go along whether they like it or not. And 
woe betide the farmer who fails to cooperate. He is subject under the law to 
penalties ranging from the withholding of Government benefits to the punitive 
taxation of commodities produced on acreage Innd decreed by the Government 
to be “excessive.” 


, 


REFERENCE C 
Evolution of trading 


[A statement by Louis D. Brandeis (ater appointed Associate Justice of the 
United States Supreme Court) before the House Committee on Interstate and 
Foreign Commerce, January 9, 1915] 


Every transaction by which you sell an article involves a trade. The old 
idea of bargaining was that one man got the better of another. A good bargain 
meant a transaction by which one had gotten something for less than it was worth, 
And all the haggling you find in oriental countries, and which you find to a 
certain extent in every country, merely means that one fellow is trying to get the 
better of another. Under those conditions a bargain is an equation of two un 
known quantities. The extreme of such bargaining was found in the era of barter, 
when men did not have any fixed medium of exchange, where they traded one 
article for another. Each side had his article: neither knew what the other’s wus 
worth, and they swapped. A great advance was made in the trade when money 
became the medium of exchange. Then you cut in half the uncertainties in bar- 
gaining. You knew what the money was worth, but you were still uncertain 
as to the whole value of the article purchased. We have become so accustomed 
to the fixed standard in money that trade is disrupted by any depreciation of 
the currency, or when as with irredeemable paper currency the value changes 
from day to day. Now, the tendency of development in trade is to eliminate 
uncertainties in value. 

Many of you can remember when the one-price store was introduced, <A. T. 
Stewart introduced this great advance. Then for the first time a man could go 
into any store with the reasonable assurance that he was not obliged to depend 
upon his own bargaining capacities; he would know that the hoodwinking would 
at least not be individual, for he could confidently say, “At all events, if I do 
not get value I at least get as much for my money as anybody else who buys a like 
article, and there is a good chance of my getting value, becanse the dealer who 
puts the price on this article knows that he probably couldn't fool all the people, 
and perhaps won't try to fool me.” 

Still there remained, in the one-price store, the doubt whether the article 
offered was of good quality, because a paper of pins of different makes might 
be worth very different amounts. They may be good pins; they may be medium- 
quality pins, or they may be poor pins; and 10 cents may be cheap or dear for a 
paper of pins. But, if I pay 10 cents for a paper of pins of a known make, I may 





750 STUDY OF MONOPOLY POWER 


know the quality | am getting whether the price is right or not. Sv, the brande. 
article came to be adopted, and the elements of uncertainty in trading wy 
further reduced. 

The step fixing a standard price was the next step. The maker of a tra: 
marked article of recognized value concludes to establish his market by stan 
ardizing the price. The uncertainties are shifted from the consumer to tly 
maker, who assumes the chances of rise and fall in the cost of production. Thy. 
the rise in the cost of wheat does not today affect the consumer of Shredded 
Wheat, and this is true likewise of many other branded food products, althoug 
the raw material has increased greatly in cost. Why was no change whatev 
made in the retail price of those articles? Not from humanitarian motive, bu: 
for the simple reason that it was so important to the manufacturer to have | 
known article remain of a known value that he was willing to bear the loss 
incident to the rise in the cost of his raw materials. 

In order that the public may be free buyers, there must be removed from tli 
mind of the potential customer the thought that probably at some other stor 
he could get that same article for less money. Every time a doubt erosses thy 
mind of the potential purchaser the chance of selling him is lessened ; each dont 
reduces the percentage of possible sales and the value of the reputation built 
by effort and expensive publicity. The thought that perhaps if one went to son: 
other store or waited until the next day he could get an article 1 eent or 10 cents 
cheaper defeats many a sale. 


REFERENCE D 
{Clipping from Drug Trade News, New York City] 


Private-brand threat 

It will be well to bear in mind that many great issues hang upon the outcon: 
of our program to induce Congress to enact a court-proof version of the Miller 
Tydings Act. There is, for instance, the matter of drug-product integrity and tly 
public-health menace which lurks in the breakdown of fuir trade observance, 

The dubious practice of private brands, substitution, and other professiona! 
and economic ills seem sure to plague us again as fair-trade practices deteriorat 
and collapse. 

The health significance of this prospect was well emphasized in the presi 
dential address of F. Royce Franzoni, Washington, D. C., before the annual con 
vention of the National Association of Board of Pharmacy, recently held ir 
Buffalo. The pertinent paragraphs read as follows: 

“The recent Supreme Court decision on the ‘nonsigner’ clause is not an iten 
Which would ordinarily concern a State board of pharmacy ; but some of its after 
effects may become of interest. 

“Should State fair-trade laws be subjected to further attack and weakened 
and should open price wars among the outlets for drug products bring ‘privat: 
brand’ or ‘private label’ merchandising on the drug shelves as a countermeasure 
to slashing of prices on nationally advertised merchandise of established quality 
it behooves the State boards of pharmacy to inspect, analyze, and check on those 
‘private line’ drugs to insure that they meet the quality standards of recognized 
brands and the public is protected from misbranded, adulterated, or substandard 
drugs, or other economic cheats.” 

Not only should this statement be a warning against the highly dubious char 
acter of many “private line” drug products, but it should stir interest in ways 
and means of protecting retail drug distribution against a return of the “privat 
brand” evil which beset retail pharmacy in the era of predatory competitio! 
which preceded fair trade. 

Nationally advertised drug-store merchandise is the most vital asset of retai 
pharmacy and the drug industry as a whole, and nothing should be permitted t 
impair its foree and value. 

By every test, Mr. Franzoni’s warning is worthy of serious consideration bs 
the responsible, bona fide members of the drug industry. 


REFERENCE E 
“Loss-leader” price war 


1. Mr. Fred Lazarus, Jr., president of Federated Department Stores, Ine. 

“Merchants have been disturbed by the rise of prices since Korea” but “the 
present price war only affects the price structure of a relatively small percentag: 
of the items carried in a department store.” 
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“The current situation,” he said, “is actually a result of an attempt to lead the 
public into believing that prices in one store are generally lower than in other 
stores. This just isn’t so.” 

Describing briefly what actually happened last week, Mr. Lazarus said that the 
“veneral publicity suggested to the public that prices were being cut right and 
eft.” whereas in reality “reductions represented only a comparative handful out 
of the hundreds of thousands of items normally carried. 

‘Retailers had hoped loss-leader selling was a relic of the past decades,” he 
said, “and would remain in the discard. For such selling is a destructive kind of 
merchandising. It hits tens of thousands of smal] retailers who perforin a real 
service to their Communities as distributors of the very merchandise being used 
as loss leaders. 

“It injures those unfortunate manufacturers who ultimately lose their market 
because their products are ‘footballed... The public knows that no store can 
stay in business and sell its merchandise below its cost, unless it subsidizes 
these loss-leader sales with profit from other merchandise. 

“If the manuafcturer wants to protect his product and set the price, he must 
rise and fall by it. We may buy the product or not We are against abuses of 
any kind. in our stores the number of items either fair-trade or carrying a 
retail price suggestion is purely not more than 10 percent of all items carried 
in the store, Which is about 350,000 to 400,000, 

“The idea that one store will undersell all its competitors to the extent of 6 per- 
cent is intolerable.’—Retailing Daily, June 7, 1951. 

Edward Davidson, chairman of the board of Bloomingdale's 

It hasn’t taken long for retailers to realize that Macy’s had no intention of 
broad, general price-cutting, but merely picked a group of famous names 
und miscellaneous items for their publicity to give the impression that everything 
was now cheaper.—New York Herald Tribute, June 3, 1951. 

Retailing Daily, June 4, 1951 

The thousands of customers who came to housewares sections of New York 
stores to buy Toastmasters and Mixmusters last week stayed to buy a lot more, 
from can openers to sauce pans, and most of these at regular prices. 

“The electrics may have been phenomenal,” one (department store) buyer 
grinned, “but you should have seen some of the garbage we were able to get 
rid of.” 

}. Business Week, June 9, 1951 

\ salient fact about the price cutting in New York is that almost all of it has 
been on fair-traded items. In other words, price cutting in New York has been 
largely a promotional deal. When people have been pulled into the stores on the 
strength of bargains, they have bought a lot of other things, too. Dollar volume 
in the combatting stores has shot up fantastically. 

Time Magazine, June 11, 1951 

The buying craze spread to items whose prices were not cut: housewives felt 
they had “saved” so much on loss leaders they spent freely on everything. Sales 
of women’s shoes and muslin sheets were 200 percent above normal at Macy’s 
Storewide volume in Gimbels and Abraham & Straus jumped 40 percent and 50 
percent. 


(. Retailing Daily, June 5, 1951 

Macy’s used its price cuts on fair-traded merchandise to pick up business 
sharply throughout the whole section. Mixers were offered near moth goods and 
pienie goods sections, helping action there, while the special location of irons 
and broilers near garden goods also had many more customers exposed to lawn 
lowers than normal. 
> New York Herald Tribune, June 3, 1951 

The popularity of the various “loss leaders” served vesterday to draw crowds 
nto all parts of the stores and not merely those departments where the com- 
iratively few cut-rate goods were displayed. The “loss leaders” were the items 


eing sold at or near cost. 
S. Business Week, June 9, 1951 


In New York the “price war” promptly pushed department store sales up 25 
cent over the same week a year ago. And it wasn't only fair-traded goods 
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that moved over the counter. Once you get people in the mood to buy, ever 
thing doesn’t have to go at bargain prices. 
9. Louis Broido, executive vice president of Gimbels 

The present price war on a limited number of items is purely the result of on 
store’s effort to maintain a claim of a so-called “underselling price policy.” This 
policy as every one knows is impossible of fulfillment. 

However, claims for it continue to be made. The Supreme Court decision gaye 
opportunity to again impress upon the public this misleading claim. The war is 
a result of an effort to make a showing on a limited number of items sold even 
at a loss so as to obscure from the publie mind the fact that every day in many 
other stores hundreds of thousands of items of merchandise are continuous!y 
sold at prices as low or lower, 

The plain fact is that in a free economy like ours nobody can continuous!) 
undersell everybody else on everything by 6 percent or 60 percent while rendering 
equivalent services, and any one who claims he can or does is doing something 
which every thinking person knows just isn’t true. (New York Herald Tribune 
June 3, 1951.) 

10. The St. Louis Better Business Bureau study 

“All better business bureaus throughout the country have consistently and 
steadfastly opposed any general underselling claims by merchants because of the 
belief that it is impossible for any advertiser to have complete and accurate 
knowledge of the prices charged momentarily by all competitors on thousands 
of items. Therefore, we have never believed that such claims are possible of 
complete fulfillment.” (Retailing Daily, June 11, 1951.) 

11. St. Louis, Mo. (a non-fair-trade area) 

One retailer noisily advertised “Lowest prices in town,” “Our prices always 
mean the best values,” “We've got what you want and we sell it for less.” 

The St. Louis Better Business Bureau made a study of this store’s prices. 

It found: 

(a) The advertiser was undersold on 14 out of 21 advertised and 35 out of 34 
nonadvertised items—undersold on a total of 49 out of 75 items. 

(b) Where neither the advertiser nor any competitor was able to underse!! 
the advertiser's lowest price was equaled on 4 advertised and on 15 nonadvertised 
items—-equaled on a total of 19 items. 

(c) Undersold or equaled on 68 out of 75 items, this advertiser actually unde: 
sold competitors on only 7 out of 75 items. 

The St. Louis Better Business Bureau commented : 

“But remember one thing—the results would have been similar no matter 
whose advertising and prices might have been used as the basis of comparisor 

“We are convinced, and we believe this bulletin will convince you, that genera 
underselling is impossible.” 

REFERENCE F 
Herman T. Van Mell, Esq., Chieago, Ill.: Landels & Weigel, Stanley A. Weigel, 
Esq., San Francisco, Calif., attorneys for plaintiff 
Original filed November 30, 1951. Clerk, United States District Court, San 
Francisco 


In the United States District Court for the Northern District of California. 
Southern Division 


Sunbeam Corporation, plaintiff, v. Payless Drug Stores, et al., defendants 
Civil action No. 31068 


Affidavit of Charles L. Moore in support of temporary restraining order and 
motion for preliminary injunction 


STATE OF CALIFORNTA, 
City and County of San Francisco, ss: 
Charles L. Moore, being first duly sworn, deposes and says: 
I am of legal age. I reside at 1500 Mirasol Drive, San Marino, Calif. T am 
the western sales manager of Sunbeam Corp. I have served in this position for 
4 years. I have been employed by Sunbeam Corp. since February 15, 1934, 
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On or about November 19, 1951, I addressed letters to Sunbeam retailers in 
the cities of Oakland, Sacramento, San Jose, and Stockton, Calif. ; Kiamuath Falls 
and Salem, Oreg.; and Spokane, Tacoma, und Yakima, Wash. Each of these 
letters was in the form of the exhibits attached to this affidavit. The exhibits 
attached to this affidavit are photostatic, photographic, or other completely 
accurate reproductions of responses made by such retailers. While the exhibits 
do not purport to encompass all Sunbeam retailers in all or any one of said 
cities, they do comprise, without exception, all the responses received to date and 
do represent a fair, typical, and accurate cross-section of Sunbeam retailers 
in each and all of said cities. 

I have compiled the answers provided through the exhibits, the originals of 
which I hold, with the following results: 

1. The average number of years during which the responding retailers have 
handled Sunbeam appliances has been 10S, 

2. All of the responding retailers declared that at least 40 percent of their 
total annual sales volume of Sunbeam appliances in all normal years was done 
during the Christmas buying season. 

3. The average total number of Sunbeam Mixmasters sold by the responding 
retailers during the period from June 1 to December 31, 1950, was 23.6. 

t. The average number of Sunbeam Mixmasters sold by the responding retail- 
ers during the corresponding period in 1951, since Payless started advertising 
eut prices in the respective cities of the respective responding retailers wus 3.6. 

+. The average total number of Sunbeam Mixmasters expected to be sold by 
each of the responding Sunbeam retailers during the current (1951) Christmas 
season it Payiess continues to cut prices on Sunbeam appliances in the same 
manner as it was doing at the time of the responding retailers’ answers is 2.0. 

6. The average total number of Sunbeam Mixmasters expected to be sold by 
each of the responding Sunbeam retailers during the current (1951) Christmas 
season if Payless stops cutting prices on Sunbeam applinneces is 12.1. 

7. All retailers, with but a single exception, responded that the figures given 
with respect to the Mixmaster are preportionate with their actual Sales of other 
Sunbeam appliances for the various periods mentioned, 

Ss. The average cost of doing business at a profit in the responding retailers’ 
small-appliance lines is 54.1 cents out of each dollar of retail sales price, 

% Ail retaiers responded that if Payless continues to cut prices us it Was 
doing at the time of the responses, it would not be possible for them to continue 
to seul Sunbeam appliances without vivlating their respective Sunbeam retailer 
air-trade contracts. 

10. Ail retailers respended that they could not sell Sunbeam appliances at 
the prices Payless advertises without losing money. 

11. The average number of nployees of the responding retailers, Counting 
the owner as one, is 3. 

12. The exact comments of those dealers who responded to item 12 of the ex- 
hibit are, for convenience, quoted in full as follows; 

“NOVEMBER 26, 1951. 

“T have not purchased a single mixer since Payless started cut price. We 
cannot make a profit at Payless prices and then cannot invest money in Sun- 
beam products. 

\. Dickerson.” 


“NOVEMBER 26, 1951. 

“Price eutting on Sunbeam applinnces by the Payless Drug bas had a dam- 
aging effect on nmry business. During 1950 L was able to build up my business 
through ‘live’ demonstrations. This entailed extra expense by serving coffee, 
doughnuts, and cookies, extra help, and newspaper advertising which was always 
offset by added sales through the holiday seasons, I feel that Payless is ‘cashing 
in’ on my hard work and promotional activity in the past, 

“As a specific example I have had dozens of telephone calls asking if our 
Sunbeam prices are ‘Payless’ prices or a price we set on Sunbeam appliances 
We exp ain that Sunbeam appliances are ‘fair-traded’ and that we could not 
break our contract by arriving at any other than the ‘fair-traded’ price. We are 
often subject to insult and in addition never hear from the parties to consum- 
uate a sale. 

“MAXINE E. Ronerts.” 


95451 
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“NOVEMBER 27, 1951 


“When Payless started to cut prices our sales in Sunbeam fell so radica||, 
that we felt we should drop the Sunbeam line completely, but because we had 
good-size inventory on hand, we were forced to display this merchandise and })\ 
showing we were subjected to ridicule and after working hard for a long tiny 
to establish a good reputation we found it was rapidly being destroyed. 

“Payless is only a block from us and because of our reputation people would 
come in and shop us to see if the product was the same and then go and by) 
from them. A continuation of this sort of thing will force us from the sm: 
appliance business and because it is such a vital part of our store, it would 
eventually put us out of business entirely. 
“SaTTur APPLIANCE Co 
“Sip STEIN.” 


“Owing to Payless’ cut prices in this city, we are losing customers not only 1 
small appliances but also on our other merchandise, as the customer thinks 
because we do not sell small appliances at the same price as Payless our 
other merchandise is correspondingly higher than other stores. For instanc 
one good customer and next-door neighbor of a member of this firm, called and 
had us gift-wrap and deliver a Sunbeam Coffeemaster; later he called and asked 
us to pick it up as he could get it for less at Payless. Other good customers 
and friends call and ask us can we meet the prices Payless is offering: we 
cannot. “In our business it would only be a matter of time doing so and w: 
would no longer be able to operate. 

“I have been in the appliance business for 21 years and I have always felt 
fair and legitimate competition has helped our business grow to where it is 
today, but the kind of thing we are up against now will finally force this company 
and others of its size to disband. 

“It is a little hard for us to judge just how many small appliances we might 
have sold this year as last year we were out of the business district for severa! 
months on account of being burned out in the Ridpath Hotel fire. Now we ar 
back in almost the same location as we were in for so many years and naturally 


our sales would be higher, but we do not know how much. 
“V_ J. Morris.” 


“During the height of the publicity on the ‘price war’ we felt it to be to our 
best interest to discontinue advertising and displaying Sunbeam merchandise 
as too many customers were of the opinion we were gouging them when w: 


wouldn't meet Payless’ cut price. 
“ARTHUR RIELSHERT.” 


“The general trend of customers coming in our store feel they should get a 
discount on major appliances due tke fact that price cutting on small appliances 
has given them the idea or feeling that an enormous profit is being made in thi 
appliance business as a whole, too, we have had many customers (after asking 
the price of Sunbeam appliance) walk out saying they could buy the same 
thing at Payless for much less. 


“OREN’S Rapto & ELEcTRIK 


“NOVEMBER 26, 19051. 
“We feel that if Payless and other concerns continue the price cuts of Sun 
beam appliances we as stall business cannot afford to try to sell appliances at 
the list price and surely not at the cut prices. 
“CooKx & Son, EK. W. CooKx.” 
“Our normal inventory on Sunbeam mixers at this period would be 18 to 24 
units. At present under these conditions we are holding inventory to 3 to | 


units. 
“IRVING FARBER.” 


“If the Payless Drug lost-leader sales are not eliminated we will have to 
out of the traffic-appliance business and resort only to repair and contracting 
“Bricnt Spor Evecrric Co 
“J. FE. McCarry.” 
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“We have on hand at present about 40 Sunbeam irons, 15 Mixmasters, 12 
Coffeemakers, and other Sunbeam appliances. Since these ads have been run 
by Payless it has stymied our Sunbeam appliance business. Our customers 
whom have dealt with us for years, think that we should compete with this 
price and when we don't they think we are robbing them and damaging our 
reputation. We have had in the past a demonstrator for these products and 
did advertise these products but have had to do away. We have been in busi- 
ness 24 years in this city and are just one-half block from Vayless and it sure 
has ruined our Sunbeam appliance business which we have pioneered for years. 

“BON NETTS.” 


“4778 East FOURTEENTH STREET, OAKLAND, CALIF. 
“Because we can't meet Payless loss-leader prices on Sunbeam we lost the 
sule of a refrigerator and automatic washer to a customer who felt we were too 
high beeause we insisted on selling a Mixmaster at full list price. 
“Customers who come in to compare our prices with Payless ads on Mixmaster 
walk out and think we are gouging them. 
“If we can’t get relief from Payless cut price ads we'll have to carry over 
heavy inventories of all traffic appliances. 
“Mrs. ADELE CENTONI.” 


“We cannot survive, competing with a price cutter, who uses national brand 
names—such us Sunbeam electric products, as bait to attract trade, on loss 
leaders. 

“J. W. Pearson.” 


“We have discontinued handling appliances until Payless stops cutting prices. 
“Tne Hore Cuest.” 


“NOVEMBER 28, 1951. 
“We have taken all Sunbeam products off of our display shelves because we 
feel that it is impossible to move them under the present price-cutting practice, 
by Payless Drugs. 
“FreD FRICKE, 
“FrepD FRICKE JEWELERS.” 


“The purchase and sale of Sunbeam appliances for the latter part of this year 
have been appreciably less than in previous years. This has been due directly 
to the bait advertisements of Payless Drug Co. 

“This company, which has invested little if any money or time, over the years, 
in the promotion and building of the Sunbeam business in this community is 
now invading the business of those who have—and at the same time offer little 
or no business service to the Customers, 

“E. T. Srorrock.” 


“Lost sale to three close friends of Mixmaster because Payless Drugs cut prices 
$10 cheaper. We could not meet price without losing money and breaking Sun 


beam contract. 
“WAKEFIELD & Sons. 
“HAROLD WAKEFIELD.” 


“Due to Payless price cutting my inventory in Sunbeam mixers has been 
closed out. 
“Harry Hearu.” 
Further affiant sayeth not. 
Craries L. Moore. 
Subscribed and sworn to before me this 29th day of November 1951. 
[SEAL] ALIcE E. Lowrie, 
Notary Public, in and for the city and county of San Francisco, State 
of California, 
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REFERENCE G 


(From address of Charles S. Beardsley, chairman of the Board, Miles Labora- 
tories, at national convention of National Association of Retail Druggists, 
1947) 


During the years Elkhart was particularly fortunate until the year 1930 in 
being free of cut-rate drug stores. In the years 1923, 1924, 1925, 1926, 1927, 192s, 
and 1929, we had only one drug store in the city that ever put on a campaign of 
eutting prices. This particular store only cut prices as a sales inducement once 
a month. During the rest of the month he maintained uniform prices with the 
other drug stores. In other words, he never sold below the prices charged by 
other Elkhart druggists, 79 cents on a dollar item and 21 cents on 25-cent items, 
and our business gradually grew in Elkhart until the year 1930. 

To take an average year, in 1927 we sold in the city of Elkhart on direct orders 
fo the small druggists a total of $1,543. Please bear this figure in mind; in 1928, 
we had a slight increase to $1,624.50; in 1929, our sales went up to $1,702. 

Now in 1930, although our business in the entire United States showed an jn- 
crease of 11% percent, the decrease in the city of Elkhart amounted to $400. 
In that year a cut-rate drug store was started by one of the chains and in that 
year our sales were only $1,318. The previous year, 1929, you will recall our 
sales were $1,702. Now, our sales for 1930 were $1,318, and in these sales were 
six direct orders from the cut-rate store of $600, and the direct orders from the 
other stores in town were a total of $600, The other $100 was made up on mis- 
cellaneous orders. 

During the entire year of 1930 this cut-rate store advertised our $1 product at 
54 cents and our 25-cent product for 19 cents, ete. The other stores in Elkhart 
did not enter into any competition with this cut-rate drug store because they 
thought this cut-rater would soon be out of business. This is what happened: 

The consumer—sold by our advertising—going into any one of the 14 inde- 
pendent stores in Elkhart, asking for Miles’ Nervine, the price would be 91 cents 
or 89 cents. The customer would invariably say, “I can get it at the cut-rate 
drug store for 69 cents.” The druggist would say, “I am sorry.” He would not 
substitute as he had customers in his neighborhood and did not at any time 
attempt to substitute. He shook his shoulders and the customer walked out and 
gave up the notion of satisfying his or her wants that day and we lost a sale 
In other words, 25 percent of our business was lost in 1930 in Elkhart, although 
in the rest of the United States our business showed an increase that year of 
114 percent. 


REFERENCE H 
(Copy from Noreen, Inc., Denver, Colo.) 


JULY 27, 1950. 
Mr. Sam ANDIE, 
The Keystone Co., New York, N. Y. 

Dear Mr. ANvie: Probably New Jersey is your stamping ground, just as it was 
when I was back East last fall. So I want to review a little what price-cutting 
in the city of Newark has done to our Noreen sales. 

In Atlanta, Ga., our increase in Noreen sales in the first 5 months of 1950 
amounted to 55.2 percent over 1949. Right here in the Denver area where no 
additional employees were used and regular routine selling was done, our increase 
in the first 5 months of this year ameunted to 23.74 percent. Sales all over the 
United States increased this year so it would only be reasonable to expect some 
increase in the city of Newark. 

Chain X “ have three stores in which they cut the price of Noreen from the 
fair trade 50 cents to 43 cents. Chain Y * wrote that their chain had to cut prices 
to meet competition. Another druggist shopped at chain X*” and sent us a 
43-cent sales ticket on Noreen. You are better posted on how general the price 
eutting is there in Newark than we are. 

Chain X ” never bought from us at all but only through the drug-wholesale 
houses, so I do not know how much they purchased in i949. 

We made up comparative fizures for the early months of 1950 and found that 
Chain Y's~ purchases per month fell off 62 percent from their 1949 monthly 
average. Chain Z~ fell off 45 percent this year. Now the point arises when 
these chains fell off so enormously against the trend that they may have pur- 


2 Names of stores omitted. 
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chased through Newark wholesale houses. So we took the monthly average in 
1950 on our sales to all firms in Newark, including wholesalers, and found that 
the drop-off was 6.5 percent from last year’s monthly average. When we add 
this 6.5 percent loss in sales in Newark to the normal Noreen selling increase 
everywhere else in the country, it means that the city of Newark dropped behind 
the procession by more than 30 percent. 
Now what does this loss caused by price cutting show in the over-all picture? 
First, the Newark women whose appearance would definitely be improved by 
the use of Noreen, used much less rinse than they otherwise would have. Second, 
your agency sales and our factory sales suffered by nearly one-third in volume 
loss. 
o * & eS e os 
Cordially yours, 
NorEEN, INC 
R,. Ek. Ewovr. 
REFERENCE I 


Percentage of fair-trading manufacturers in each industrial classification of the 
Standard Advertising Register 


The Standard Advertising Register lists over 11,842 manufacturers of nation- 
ally advertised brand-name products, 

Listed below are the number of manufacturers included by the Standard 
Advertising Register in 43 industrial classifications, and in an adjoining column 
is listed the number of manufacturers known by the American Fair Trade Council 
to be fair-trading one or more products in that classification. 


Percent of 
fair-trading 
mant 1ac- 


turers 


Industrial classification 


Heating 

Lighting 

Radio and televisior 

Furniture, floor covering, decorations, at 
Hardware 

Household appliances 
Housefurnishings 

Cleansers 

Smokers’ requisites 

Flour and cereals 

sweets 

Coffee and tea... 

Food products 

Wines and liquors 

Beer, ale, and soft drinks 

Women’s clothing and furnishings 
Faney goods and notions, etc 

Knit goods and underwear 

Men’s clothing and furnishings 

Shoes e 

Jewelry, silverware, etc 

Toilet requisites ee creas F 
Proprietary medicines, drugs, chemicals, et 
Musica] instruments, amusements, etc 
Sporting goods . - 
Watercraft, bicycles, and motorcycles. --- 
Games, toys, ete.....-- 

Publishers, engravers, etc 

Airplanes and accessories 

Automobiles and trucks 

Trailers, pleasure 

Tires and tubes .....-- 

Gasoline and lubricants 

Automobile accessories 

Building construction 

Paints, varnishes, and enam 
Machinery and supplies 

Office equipment senen 
Mail-order houses. .........-.--- 

Farm equipment a3 

Seeds, plants, and fertilizers . 
Livestock, poultry, and supplies 
Miscellaneous saci 
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REFERENCE J 
Extent of fair trading 


1. Letter from Grocery Manufacturers of America, Ine. : 


GRocERY MANUFACTURERS OF AMERICA, INC., 
New York, N. Y., February 12, 1952. 
AMERICAN Fair TRADE COUNCIL, 
Gary, Ind. 

GENTLEMEN : Referring again to your telegram of February 3, which I placed 
before the meeting of our board of directors last week. 

It was the expression of the board, that inasmuch as the food and grocery 
industry has not availed itself of the fair-trade laws, except in very rare in 
stances, therefore, it prefers to take no active interest in this matter. 

Cordially yours, 
PAUL S. Wiis, President. 

2. Super-Market Merchandising has found out what effect the recent Supreme 
Court decision had on the operation of supermarkets in the matter of grocery 
distribution. It was generally conceded that grocers wouldn't be hurt much in 
a price war, because they stock a limited number of fair-trade items as drugs 
and cosmetics. 

The over-all average of fair-trade merchandise, as reported by 94 members of 
a panel, was only 4.9 percent of their total volume. (Grocers Journal, July 
6, 1951.) 

3. Manufacturers of food and kindred products known by the American Fair 
Trade Council to be fair trading does not exceed 277. The Census of Manu- 
factures of 1947 states that the total number of food and kindred-product manu- 
facturers is 39,933. 

4. “Only three or four hosiery manufacturers out of approximately 1,400 have 
operated under fair-trade laws.” (Statement of Reuben C. Ball, secretary, Na- 
tional Association Hosiery Manufacturers. ) 

5. The majority of furnishings producers operate under a policy of suggested 
retail prices, and for the most part believe that the Supreme Court ruling on 
nonsigners under fair-trade practices will not in any way hamper the present 
relationship that exists between themselves and their accounts, according to 
a check of manufacturers. (Daily News Record, New York City, May 24, 
1951.) 

6. It is emphasized that hardly a handful of clothing lines are fair-traded. 
These include Palm Beach, Haspel, Northcool, Clipper Craft, and Botany-Daroff, 
while in the L. Greif & Bro. line only the Nor-East summer suit line is fair-traded. 

Many of the better-known brand names in the ciothing industry, such as Hart 
Schaffner & Marx, Fashion Park, Hickey-Freeman, Society Brand, Kuppenheimer, 
Timely, ete., are not fair-traded, thovgh retail prices may be suggested and 
protected. (Daily News Record, New York City, May 23, 1951.) 

7. Jay Bucknell, Inc., one of the few sportswear houses operating under the 
fair-trade laws, has made no decision yet as to its future operations in light of the 
Supreme Court ruling, according to Jess Unger of the firm. (Daily News Record, 
New York City, May 28, 1951.) 

8. Invalidation of State fair-trade laws by the Supreme Court will have little 
effect on cotton textile products, since the number sold under such regulations is 
infinitesimal. Buyers for retail stores, as well as manufacturers featuring 
branded lines and products which are merchandised under suggested retail 
prices, feel that this method of operation would continue as the general practice 
in controlling resale quotations. (Daily News Record, New York City, May 23, 
1951.) 

9. General practice in the corset and brassiere industry determines retail 
quotations by use of suggested retail prices set by the manufacturer. (Women's 
Wear, New York City, May 24, 1951.) 

10. Two items normally carried in curtain and Crapery departments were 
listed by Macy’s, New York, as part of the multitude of fair-traded items reduced 
this week by the store below the fair-trade prices. Spokesmen at the store said 
that only a negligible number of items in the curtain and drapery departments 
are fair-traded and that as a result the store-wide policy will have less effect in 
these departments than in other sections. (Retailing Daily, May 31, 1951.) 

11. Up to press time, Macy’s, New York, had not cut fair-trade prices on any of 
the three fair-traded soft surface floor coverings lines it currently carries. 
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According to the best available information, the only fair-traded rug lines that 
Maey’s carries are Mohawk Carpet Mills, Inc., Waite Carpet Co., and Amsterdam 
Textiles, Inc. Store spokesmen said that prices on none of these had been cut 
as yet, but that in every case, the situation was being studied. ‘Lhey are all now 
being sold at minimum fair-trade prices. (Retailing Daily, May 31, 1951.) 


REFERENCE K 
From Grey Matter, published by Grey Advertising Agency, Inc., January 15, 1952] 


The battle of the brands 

For 6 years, we have been periodically drawing the attention of manu- 
facturers Who advertise nationally to their new rival—the advertised brand 
of the large retailer. 

If ever we hit a protracted competitive market (and that may lie only a 
year or so ahead) some national advertisers will wonder how they could have 
concluded that private brand and unknown brand were synonymous—especially 
insofar as the store-controlled brands of many of the 400 giant retailers are 
concerned. 

Therefore, we propose, in this issue, to spotlight some exceedingly startling 
developments in store-brand exploitation by large retailers. Let’s start right 
here With just one, to wit: Large retailers spent over $2,000,000 for space 
alone in 1951, in just a single national weekly—Life. 

The large retailer, in other words, is exploiting his brands nationally as well 
as sectionally. He owns nationally advertised brands. Right now. Today! 
So you see—the national brand of tomorrow, as well as the sectional brand 
of today—may be a retailer's brand. 


{ survey of the advertised store-control brand 

1. The A. & P. will do at least $300,000,000 of its $3 billion volume in 
controlled) brands—brands which are heavily advertised (some sectionally) 
and which get preferred display space in the A. & P. stores. Incidentally, the 
A. & P. used over 15 full pages in full color, in Life in 1951, featuring the 
A. & P. exclusively. The A. & P. probably spends over $30,000,000 annually in 
newspaper space alone. 

®. Rexall used 14 pages in a group of national magazines. (While Rexall 
may not be strictly a store-controlled brand—it belongs in any discussion 
of the store-controlled brand. There are many borderline cases of brands 
which are difficult to classify arbitrarily as store brands or as manufacturer 
brands. Some fit into both categories.) With its own advertising, plus the 
local advertising of its approximately 10,000 independent agencies, the Rexall 
brands probably get the equivalent of space that would cost the national 
advertiser close to $4,000,000. How many drug brands are backed by that 
sort of money? And, of course, Rexall gets preferred window and interior 
display that represents advertising of the most valuable sort. 

3. In the shoe field, both men's and women’s, the shoe chains are accounting 
for close to half of the total shoe volume. Most shoe chains feature their 
own brands exclusively. And they advertise these brands extensively. Indeed, 
the controlled brands of the shoe chains probably get more advertising dollars 
than the total national advertising budget of the shoe manufacturers who 
have national brands. Here, too, we find several of the shoe chains advertis- 
ing their brands nationally—the Edison Stores and Thom McAn. 

4. Sears turned in a 1951 volume of close to $2.4 billions. Well over $2.2 
billions of that volume will be accounted for by the 44 Sears brands. Those 
14 Sears brands will have been backed, in 1951, by a newspaper budget of well 
over $30,000,000—plus at least $20,000,000 in catalog advertising. And, of 
course, the approximately 650 Sears stores will give the Sears brands display 
exposure to millions upon millions of window and in-store traffic; an ad- 
vertising medium of incalculable value. In the home furnishings field, its 
Harmony House brand, will receive a total advertising budget of perhaps 
$8,000,000—a figure that probably exceeds, in total, the combined national ad- 
vertising of all but a dozen or so manufacturers of home furnishings. 

5. Practically all of the large buying offices have announced expanded pro- 
grams of own-brand exploitation or widened merchandise categories. Affiliated 
Retailers will move wel] over $1 billion of Armaid and other brands through its 
member stores. Miller & Rhoads, Richmond department store, held a showing 
for all employees of Armaid appliances. Purpose: “To make employees aware 
of the real values that exist in Armaid appliances, so they will relay these values 
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to friends, relatives, and the general public.” Miller & Rhodes, of course, alsc 
stock manufacturers’ advertised brands of appliances. E 

6. An analysis of the Spokane, Wash., market showed the following hugely 
significant statistics: 

A. In storage batteries, Ward's Winter King is No. 1 in consumer preference 
with 17 percent; Sears’ All State is No. 2 with 16.5 percent. Add Firestone 
Atlas, and Western Auto—and we find that the five distirbutor-controlled 
brands of batteries control 58.4 percent of the consumer preference total in 
Spokane. They lead all of the manufacturer’s national brands with the exception 
of Willard—which ranks after the Ward and Sears brands., Exide, Delco, and 
Auto-Lite between them, in this market have considerably less than half the 
consumer preference of either Ward or Sears. 

B. In auto tires, Ward's Riverside, Sears’ All State, Atlas, and Western Anto 
account for no less than $4.5 percent of the total consumer preference. Inci 
dentally, some 10 percent is classified as miscellaneous and part of that must be 
in store-controlled brands. 

C. In women’s girdles—a field having a number of strong brands advertised 
by manufacturers—we find that Sears’ Charmode is first with 12.6 percent of 
cousumer preference and Penny is No. 5 with 6.6 percent. The store-controlled 
brands of girdles show a total of approximately 21 percent of consumer pref 
erence., That's a large enough slice—but it is to be noted that 22.4 percent of the 
indicated consumer preference is for miscellaneous brands and several of thoss 
percentage points must belong in the store-controlled brand column. Thus, the 
store-controlled brands of girdles seem to control close to 25 percent of Spo 
kane’s consumer preference. 

D. In electric refrigerators, Sears and Ward run third and fourth in actual 
ownership in Spokane. Of all families owning electric refrigerators in Spo 
kane, no less than 22.3 percent own the brands of the two mail-order houses, 
Compare that with a total of 22.8 percent by four such famous names as Kel 
vinator, Westinghouse, Norge, and Philco combined. 

7. Maey’s reports that over 75 percent of its television volume is done on its 
own brands. 

8. In the candy field, the controlled—and advertised—brands of the chains 
probably outsell the nationally advertised inanufacturers’ brands. 

9. Even in the food field, the store-controlled or wholesaler-controlled—and 
advertised brands—do a gigantic volume. The voluntary chains do just about as 
large a total volume as the corporate food chains. The voluntary chains tend 
to promote their own brands; and, of course, so do many of the corporate chains. 
The IGA label, to cite a solitary example—the label of the Independent Grocers 
Alliance—apparently accounts for a $1 billion volume. 

10. Three giant retailers—just three—sell over 25 percent of the country’s total 
bedsheet volume. They are: Sears, Ward, Penny. All three feature their own 
brands in bedsheets. All three advertise their bedsheet brands heavily; 
particularly if catalog space and preferential store display are included as 
advertising. We suspect that these three retailers do about as large a volume, in 
total, on their three bedsheet brands as the three largest manufacturers who 
advertise. 

11. Some 200 large retailers do a bit better than half of the total hosiery 
volume. Many, if not most, of these large retailers promote their own hosiery 
brands. These known brands of the large retailers have achieved a volume that 
certainly runs neck and neck with the total volume done by the manufacturers’ 
advertised brands of hosiery. 

Let's take another approach 

Exactly 20 giant retailers will turn in, during 1951, a combined volume of 
some $18 billions. In the merchandise categories in which these 20 giants did 
at least $15 billions, total retail volume in 1951 will probably be about $75 billions 
Thus, very roughly, these 20 huge retailers took into their tills $1 out of every 
$5 spent by the public for these merchandise categories. 

And here are three points that should be engraved in the thinking apparatus 
of all manufacturers who advertise nationally. 

(a) These 20 retail giants are—each and every one—actively committed to 
a program of own-brand development, with strong ad budgets backing their 
brands. Several of them are now national advertisers. More of them will ad 
vertise nationally in the future. 

(b) The merchandise categories in which these 20 giants do at least 80 percent 
of their $18 billion volume are the very categories in which at least 75 percent 
of manufacturers who advertise nationally operate. 
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(c) These 20 huge retailers are right now taking in, exclusively on their 
own brands, roughly $1 out of every $15 spent by the public for these merchandise 


categories. 
tnother slant 

Then remember these basics: 

1. The large retailer enjoys the enormous advantage of proximity to the 
customer. 
» Self-service and self-selection aid him to push his own brands; 
impulse buying; so does faster buying by the public. 

3. The public either cannot or does not differentiate between a manufacturer's 
known brand and a retailer’s known brand 

4. The public all too willingly accepts one known brand or another in many 


so does 


merchandise lines. 

5. The known brands of the large retailers are usually more astutely priced 
for the mass market than much of their manufacturers’ brand competition. Qual- 
ity Is good. 


Add it all up 

Add it all together and the sum total suggests that manufacturers would do 
well to understand that they now have two types of brand competitors : 

(a) Other manufacturers with advertised brands. 

(>) Large retailers with advertised brands. 

You take it from there. Our space has run out. 


REFERENCE L 
{From May 5, 1950, and May 6G, 1949, issues of Southern California Grocers’ Journal] 


Detailed changes between 1949 and 1950 in grocery products fair-traded in 
southern California 
Baby foods 

In 1950 four products were fair-traded. Two of these were not fair-traded 
in 1949. 

Beverages 

Only 17 products were fair-traded in beverages in 1949, compared with 28 
fair-traded in 1950, 

Changes: Par-T-Pak was reduced from 80.20 a hottle to $0.15 a bottle in 1950, 
Sparkling water was reduced in 1950 from 80.15 a bottle to $0.10 a bottle. 
Eleven Sparkletts products were added to fair trade in 1950. Nine Acme beer 
and ale products were removed from fair-trade in San Diego area. Rainier 
beer, 32-ounce size, reduced in price in 1950 from $0.32 to $0.31, two for $0.68 
classification reduced in 1950 to two for $0.61. New fair-trade price of two for 
$0.27 added to Rainier Old Stock ale classification in 1950. Price of Rainier 
Old Stock ale, 32-ounce size, reduced in 1950 from $0.34 to 80.538, and the schedule 
of two for $0.67 removed. New schedule of two for $0.31 added in 1950 to 
Rainier Old Stock ale in cans, 12-ounce size. Minimum case price to dealers 
for the 12-ounce Wilshire Club soda was increased from SO.SO to $0.90 in 1950. 
Minimum case price to dealers for the 32-ounee Wilshire Club soda was reduced 
in 1950 from $1.20 to 80.85. Minimum case price to dealers for the 32-ounce 
syphon was increased from $0.60 to $0.90 in 1950. Minimum bottle price to 
consumer for the Wilshire Club soda, 32-ounce syphon was increased in 1950 
from $0.15 to $0.20. 

Wine 

In 1949 31 brand-name wines were fair-traded compared with 36 in 1950. 

Changes: Petri dessert wines, one-half gallon size, was reduced from 81.69 
to $1.65 in 1950. Consumer price for the Angelo Petri signature bottle wines 
(dessert) was increased in 1950 from $0.98 to $1.22. Consumer price for the 
Angelo Petri signature bottle table wines was increased in 1950 from SO.98 to 
$1.22. Consumer price for champagne and sparkling burgundy, fifth size, was 
reduced from $3.59 to $38.23 in 1950. Consumer price for champagne and spark- 
ling burgundy, tenth size, was reduced from $1.95 to $1.77 in 1950. 


Briquets 


Three products were fair-traded in 1949 and 1950, 
Changes: Collier briquets were increased from $1.75 to 81.79 in 1950. 
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Cereals 

One product was fair-traded both years. No change in price. 
Cleaners—Fluid and dry 

Eight products were fair-traded in both 1949 and 1950. No change in prices 
Cleaners— Glass 

Five products were fair-traded in both 1949 and 1950. No change in price. 
Cleaners—Paint, liquid 

Seven products were fair-traded in 1949, and eight products were fair-traded 
in 1950. 

Changes: Soilax was added to fair trade in 1950. 

Cleaner—Rug and upholstery 

Three products were fair-traded in both 1949 and 1950. 

Chonges: One new size of Cabany rug and upholstery cleaner was fair-traded 
in 1950. 

Cleaners—Toilet bowl 

One product fair-traded in both 1949 and 1950. No change in price. 
Coffee 

One product fair-traded in both 1949 and 1950. 

Changes: The 1-pound can size of Manning’s coffee was increased from $0.56 
to $0.78 in 1950. The 2-pound size was increased in 1950 from $1.10 to $1.54. 
Deodorants 

Two products fair-traded in 1949 continued to be fair-traded in 1950. On 
product—Wizard Wick—not fair-traded in 1949 was fair-traded in 1950. 
Dues 

Two products fair-traded both in 1949 and 1950. No change in price. 
Insecticides 

Nineteen manufacturers fair-traded their products in 1949. Only 18 fair 
traded in 1950. 

Changes: Black Flag insect spray was removed from fair trade in 1950. The 
price of the pint size of Black F.ag super spray reduced in 1950 from $0.49 to 
$0.45. The quart size was reduced in 1950 from $0.89 to $0.79. The Fresno 
feeder set was reduced in 1950 from $0.60 to $0.57 ; 4-onnece refills for this set wer: 
reduced from $0.30 to $0.27 in 1950, S-ounce refills were reduced in 1950 fron 
$0.50 to $0.47, 16-ounce refills were reduced in 1950 from $0.65 to $0.62, and thi 
gallon size from $8 to $2.97. The Flyded Insect Spray was removed from fait 
trade in 1950. 

Jams and jellies 

One product was fair-traded in both 1949 and 1950. No change in price. 
Laundry aids 

Two products were fair-traded in 1949 and 1950. No change in price. 

Lighter fluid 

Three products were fair-traded both in 1949 and 1950. Change: The pric« 
of Kwik-Lite has been increased from $0.10 to $0.15 in 1950. 

Valted milk—Food drinks 

Two products were fair-traded in both 1949 and 1950. No change in price. 
Mayonnaise 

One product was fair-traded in both 1949 and 1950. Changes: The price of 
Luiwry’s sherry-sauterne and avocado French dressing was reduced in 1950 fron 
$0.49 to $0.45. 

Oil—Household 

Three products were fair-traded in 1949 and 1950. No price change. 
Paper products 

“acial tissues: Four products were fair-traded in both 1949 and 1950. No 
change in price. 

Toilet paper: One product was fair-traded in 1949 and 1950. No change in 
price. 
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Polish—Auto, floor, furniture 

Twenty-three products were fair-traded in 1949 and only 19 in 1950. Changes: 
The pint size of Old English no-rubbing wax was increased from $0.49 to $0.59 
in 1950. The price of the quart size was increased in 1950 from $0.89 to $0.98. 
The half-gallon size was reduced in 1950 from $1.49 to $1.05. The price of the 
6-ounce size of Old English paste wax was increased from $0.29 to $0.35 in 
1950. The price of the 2-pound size was increased in 1950 from $0.98 to $1.19. 


Polish—Metal, silver 

V. U. (visibility unlimited) was fair-traded in both 1949 and 1950. Wright's 
Silver was removed from fair trade in 1950. The product “Formula 40” was 
added to fair trade in 1950. 


Punch 
Major fruit punch was added to fair trade in 1950. 


Salt 
One product was fair-traded in both 1949 and 1950. No change in price. 


Sanitary napkins 
Six products were fair-traded in both 1949 and 1950. No change in prices. 


Soap—Toilet, ete. 
One product fair-traded in 1949 and 1950. No change in price. 


Soap—Package 

Seven products were fair-traded in 1949 and nine in 1950. The new products 
were: Electra-Sol, Zippy, and ALL. Changes: The price of the large-size Trend 
was reduced from $0.25 to $0.19 in 1950. Old English powder cleaner was removed 
from fair trade in 1950. 


Spices 
One product was fair-traded in 1949 and 1950. No change in price. 


REFERENCE M 
{From Business Week, October 27, 1951] 
Postwar Macy's 

Price war, that is. Figures alone don’t show whether price cutting hurt or 
helped the department store. 

Did Macy's lose money on the big price war early this summer? 

That was the first thought that occurred to everyone in the retail trade last 
week when R. H, Macy & Co., Inc., issued its annual report or the fiscal year 
ended July 28, 1951. And at first glance the answer seemed to be a resounding 
“Yes.” 

The evidence.—First, there was an arresting little sentence in the president's 
report to the stockholders. In commenting on the price war, Jack |. Straus said: 
“It was beneficial to the extent that it reasserted Macy’s traditional policy, 
even though to date it has been expensive.” 

Second, there were the figures themselves, which showed a dip in earnings 
from the year before. In the fiscal year ended July 29, 1950, Macy’s had re- 
ported net retail sales of $321.2 million, earnings of $9.9 million before Federal] 
taxes. Last year, with sales soaring to $350.8 million, the Macy chain cleared 
only $9.6 million before taxes. 

Macy's down; others up—That seemed to clinch it. For while Macy’s earn- 
ings were shrinking, those of other big department store chains were increasing. 
Gimbel’s earnings before taxes had climbed from $10.2 million for the year 
ended in mid-1950 to $11.1 million for 1951, Federated Department Stores from 
$27.3 million to $29.3 million, Allied Stores from $21 million to $22.7 million. 

Inside story.—It’s impossible to prove anything, of course, but insiders say 
that this reasoning is wrong. Macy's dipping profits, they say, don’t stem from 
the price war, but rather from some Macy troubles of long standing. 

The general feeling is that Macy’s is a victim of sheer size. At least, say the 
observers, this applies to the New York store, which accounts for over half of 
the corporation’s business. Its operations have become inefficient. 

Sales costs per square foot have mounted steadily at the huge old Herald 
Square store. As a result, the profit ratio—as Macy people themselves will ad 
mit—has slipped steadily over the past decade in compurison with other de- 
partment stores, 
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No margin for error.—Another explanation springs from the fact that Macy's 
operates on such a slender profit margin. As one observer puts it, “A couple of 
mistakes, and there you are.” 

Such a mistake evidently cost Macy-New York considerable money early this 
year, The store miscalculated the duration of the big buying boom early this 
year. Asa result, it got caught with heavy personnel and other expenses for 
several weeks after the boom stopped cold. 

War helped, maybe.—tThere is no evidence, however, that Macy’s actually lost 
money on the price war during the summer. Price cutting is always expensive, 
but it’s Macy’s normal way of doing business. The New York store right now, 
for example, is offering cut-rate prices in several departments, including drugs 
and books. 

It’s even possible to conjecture that, had it not been for the price war, Macy’s 
might have turned in an even worse earnings report than it did. 

Trouble for ali-—-It was the second half of the fiscal year—the first half of 
calendar 1951—that gave the trouble. Everybody took a shellacking profitswise ; 
Macys just took a worse one. Macy's dropped from S83 million earnings before 
taxes in the first half of 1950 to a deficit of about $1.1 million in the first half of 
1951. 

But others had their troubles. Gimbel’s half-year earnings before taxes were 
down from $2.5 million in 1950 to $1 million in 1951, Federated’s from $9.4 mil- 
lion to $5.3 million. Allied’s from $6.4 million to $2.5 million. 


REFERENCE N 


SALTON MANUFACTURING Co., INe., 
New York, N. Y., February 13, 1952. 
AMERICAN FAIR TRADE CouNcin, INC. 
Gary, Ind. 

GENTLEMEN: We have received your questionnaire on our “fair trade” opera- 
tion. 

Since ours is a small business estublished only 4 years ago and we are pro- 
moting a basically new product, to our knowledge not offered for sale before, I 
believe that most of the questions are irrelevant as far as we are concerned. In- 
stead, I would like to offer our reasons for supporting “fair trade” legislation 
under present-day market conditions. 

We brought on the market 4 years ago a new appliance, an electric food warmer 
for the home, under the trade-mark Hotable and Hotray. To educate the con- 
sumer and to create the demand for our products, an extensive advertising cam- 
paign was necessary. Within the limited resources of our company it was ob- 
viously impossible to embark on such a Nation-wide advertising schedule. We 
found that the only way for a small business to establish a product and a trade- 
mark under such conditions was to use the advertising facilities and advertising 
rates of the large stores throughout the Nation. 

3y advertising cooperatively with an important local outlet, we gained the 
following advantages: (1) the low advertising rate in most cases shared 50-50 
with a store, (2) national prestige for our trade-marks because of a tie-up with a 
well-known local store, (3) immediate sales to cover advertising expenses. 

It is self-evident that advertising of this kind creates sales for other stores in 
town as well. The advertising store realizes this, but we found no objection as 
long as—and here we come to the crux of the matter—the price was maintained 
by other outlets. 

The store which in its ad identifies a product by name has spent time, money, 
and effort to promote this product. If the same product easily identified by 
trade-mark can be purchased elsewhere for less, the store loses its investment to 
a competitor without an investment and, therefore, it loses its interest in further 
promoting the merchandise. 

We realized from the beginning that the only way to start and develop a small 
business like ours is to protect the investment of advertising stores by “fair 
trading” all our products. By adhering strongly to this policy, we succeeded in 
developing our business from a few thousand dollars in the first year to over 
one-quarter million Nation-wide yearly sales. We are still growing, thank you. 

We are on record as being the first to refuse publicly to sell Macy’s during last 
summer's: price war in New York City 2 days before such action was taken by 
some big companies. 

To summarize, we believe strongly thet the only way for a small business 
to establish itself and to survive competition of large concerns in industry is to 
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have the protection of “fair trade” laws, which in turn prevents a monopolistic 
position of the industrial giants and therefore ultimately benefits the cousumer. 
Specifically the only way a small-business firm can advertise economicaily and 
thus establish its trade name is by advertising cooperatively with department 
stores and other retail firms. Such cooperative advertising would be impos 
sible if the product were not protected by “fair trade” laws. It is for this reason 
that we believe that “fair trade’ laws are extremely important to the existence 
of a small firm; and, since competition and free enterprise are only possible 
when many small firms exist, therefore, “fair trade” laws really protect the 
consumer, 
Very truly yours, 
SaLtTon Manvuracruring Co., Ine 
Lewls L. SaLTon, Vice President 


APPENDIX B TO STATEMENT PRESENTED BY JOHN W. ANDERSON, PRESIDENT, AMERI- 
CAN Farr TRADE COUNCIL 


In the paper of H. G. Morison, Department of Justice, before the subcommittee 
of the House Judiciary Committee on February 13, 1952, he states that the 
Department of Justice favors the enactment of H. R. 4560 (to repeal the Miller 
Tydings Act) and is opposed to the enactment of H. R. 4592, HL. R. 4662, and 
H. R. 6367. 

The observations of the Department's statement under the headings “Miller- 
Tydings Act” and “The Schwegmann decision,” pages 1 and 2, are fair. How- 
ever, throughout the remainder of the Department's statement there are broad 
statements as to the marketing trends and tendencies in the American economy 
today and what effect price maintenance has had and wil! have on them. Neither 
in the Department's statement nor outside it, can there be found any clear-cut 
factual support for those statements. Indeed, what facts there are on the sub 
ject seem to be contrary te the Department's statement’s conclusions and ob 
servations. These facts are dealt with in appendix A. 

The observations in the Department's statement with which issue is taken 
will be discussed in sequence, with references to its page numbers. Where para 
graphs are referred to on a given page, the material carried over from a para- 
graph beginning on the previous page will be referred to as a first paragraph. 

The observation in the Department’s statement that the fair-trade acts wer 
depression-born does not carry much weight in light of the observations on page 2 
of the Department’s statement that a resale-price-maintenance bill was first 
introduced in Congress in 1914. One was introduced each session thereafter—at 
least, the movement for relegalizing fair trade cannot be said to be depression 
born. 

At the time of the decision in Dr. Miles Medical Company v. Park and Sons Ce 
(220 U.S. 373), there were some that questioned its wisdom. Justice Llolmes it 
that case expressed his dissent from the majority rule as follows: 

“I cannot believe that in the long run the public will profit by this Court per 
mitting knaves to cut reasonable prices for some ulterior purpose of their ow) 
and thus to impair, if not to destroy, the production and sale of articles which 
it is assumed it is desirable that the public should be able to get.” 

On page 5 of the Department's statement, the promise is made to show that 
the description of fair-trade acts as merely permissive was unrealistic. This 
promise is not carried out subsequently in the Department's statement though 
an attempt is made, by use of unsupported general statements to the eflect that 
manufacturers were coerced to fair trade, with references to the drug industry 

While it may have been argued that fair-trade legislation would help the small 
independent retailers, that argument cannot be dismissed and refuted by the 
chain and department stores’ introduction and use of private brands. There is 
some evidence that the tendency of big stores (chain or department) to seek out 
a2 manufacturer and have a given product manutictured under the store’s own 
trade-mark or brand has been increasing over the last 15 years, There is no 
reliable information that this may be due to the Miller-Tydings Act rat! than 
to other causes. Prior to the advent of the Miller-Tydings Act and after the 
Schwegmann case, the big stores, through loss-leader selling, certainly had the 
power to make smaller manufacturers’ trade-marked or branded merchandise 
in effect the big store’s private brand in a given marketing urea. The big stores 
use of private brands does not tend to or counteract any aid that might flow 
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from fair-trade acts to small independent retailers in maintaining their com- 
petitive position. 

On page 5, paragraph 2, the Department urges that the argument that fair 
trade protects the manufacturer’s good will is without foundation because re- 
tailers sponsored the enactment of the legislation, and caps the argument with 
the statement that many manufacturers, presumably drug, resisted signing fair 
trade agreements until forced by retail boycotting. In the light of their past 
experience, possibly drug manufacturers dreaded known coercive policies of 
NARD under identical policy-making personnel, 

There is overwhelming evidence that fair trade can protect the manufacturer's 
trade-marks and brands, especially where others dominate his industry 2nd he 
has limited resources for advertising and sales promotion. The Department's 
statement on page 5, paragraph 3, that many manufacturers fair-traded because 
of threats of retail boycotting is open to misunderstanding. There is consider- 
able doubt in light of what follows in the Department's statement as to what 
it means by boycotting. As used elsewhere, retailer boycotting seems to meun 
an organized and concerted movement sparked and directed by an active and 
powerful retail-trade association to bludgeon manufacturers into retailing. If 
the Department uses boycotting in that sense, then the statement is open to 
question and there is no reliable evidence to support it, either in the drug 
industry or out. However, if the Department means by retail boycotting an 
almost reflex action of any trader to cease selling those producs that do not 
pay their Way if the trader must meet the predatory loss-leader prices of the 
big stores or must look like a price gouger to his customers, there is some basis 
for it. Maybe a lot of independent individual boycotts do seem to add up to 
au mass boycott. But there is nothing wrong or unlawful about that. This 
noncollusive trader's independent reflex action, which violates no law, was in 
evidence long before the State fair-trade acts or the Miller-Tydings Act. 

Nowhere in the Department's statement is there set out what would be neces- 
sary to prevent loss-leader selling, except to point out in the next paragraph on 
page 6 that the Sherman Antitrust Act, the Federal Trade Commission Act, and 
section 3 of the Robinson-Patman Act prevent predatory price-cutting, selling 
below cost, and sales at reasonably low prices, respectively. Some of the De- 
partment’s confusion as to precisely what the loss-leader selling is perhaps 
stems from an attempt to point out wherein those acts apply to loss-leader 
selling. 

The predatory price-cutting that has been held to be a violation of the anti- 
trust law has been solely a facet of huge and widespread monopoly of industries 
in large portions of the United States. The Standard Oil Co. case, applying 
the Sherman Act, cited in the Department’s statement is, of course, the land 
mark antitrust case and involves a monopoly of the oil business in the United 
States. The price-cutting there to eliminate competitors was only one implement 
used to bring about and perpetuate the monopoly, and it was condemned for 
that reason. 

Price cutting to eliminate competitors was held to violate the Sherman Act 
in U. S.v. The New York Atlantic and Pacifie Tea Company, Inc. et al. (D.C. TL, 
1946) (67 Fed. Supp. 626, affirmed 1949, 173 Fed. 24 79). The defendant here 
was a giant in the retail grocery field as well as preduce marketing and food 
processing. The price cutting condemned in that case is only one of the prac- 
tices of the A. & P. by which its monopoly and its power to monopolize was made 
effective. 

There is no case applying the Sherman Act that offers any remedv to a mann- 
facturer of a trade-marked product, in competition with the same class of prod- 
ucts manufactured by several others, against a loss leader selling by big stores 
even where the big store had a private brand to promote. 

There is no similarity between the widespread, gigantic monopolies of the 
Standard Oil Co. and A. & P. cases and the day-to-day local loss-leader price- 
cutting in a given marketing area. Indeed it is questionable whether the Sher- 
man Antitrust Act would apply to the competition between local retailers because 
of a lack of interstate commerce, even in light of the Loraine Journal Co. v. United 
States, decided by the United States Supreme Court December 11, 1951. See 
Schechter Poultry Corporation v. United States ((1935) 295 U. S. 495). 

The Department’s statement on page 6 indicates that the Federal Trade Com- 
mission Act “prohibits unfair methods of competition and art'c’es may be sold 
below cost in such a manner as to violate that section.” This cbservation may be 
fine from an academic standpoint. However, it has little practical value. Since 
the enactment of the Federal Trade Commission Act in 1914 there has been 
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very little activity on the part of the Federal Trade Commission in combating 
this unfair method of competition. 

The first case brought by the Federal Trade Commision for sales below cost 
was against Sears, Roebuck & Co. The cease-and-desist order there was modi- 
fied in the Circuit Court of Appeals, Seventh Circuit, 25S Federal 207, in 1Y19. 
There the court said: 

“in the second paragraph of the order petitioner is commanded to cease selling 
sugar below cost. We find in the statute no intent on the part of Cong.ess, even 
if it has the power, to restrain an owner of property from selling it at any price 
that is acceptable to him or give it away. But manifestly in making such a 
sale or gift the owner may put forward representations and commit acts which 
have a capacity or a tendency to injure or to discredit competitors and to deceive 
purchasers as to the real character of the transaction, That paragraph should, 
therefore, be modified by adding to it ‘by means of or in connection with repre- 
sentations prohibited in the first paragraph of this order or similar representa- 
tion,” ”’ 

The representations prohibited in the first paragraph were that the defendant 
was able to sell sugar at a price lower than its competitors because of la ge pur- 
chasing power and quick-moving stock. It appears that this case effectively 
discouraged the Federal ‘trade Coimission from pursuing this unfair method 
of competition. 

Toe next case was the B. B. Muller and Company, et al, v. FTC (CCA 6th, 
144, 144 Fed. 2d 511). There the court affirmed an order of the Commission 
prohibiting the sales of chicory at a price less than cost with the intent or effect 
of stifling Competition or tending to create a monopoly where the price-cutting 
was begun by the respondent with the deliberate intention to destroy their only 
competitor. There is no indication of any considerable activity by the Com- 
mission thereafter, and most of the dockets involving sales below cost by the 
Commission have been dismissed. The Commission is reported to have recently 
said: 

“As you probably know, the Commission in only a few instances has been able 
to establish that sales below cost in interstate Commerce made with the intent 
and purpose and having the effect of eliminating Competition constitute unfair 
methods of competition or unfair acts and practices within the meanings of the 
Federal Trade Commission Act. In one of its early cases, the Commission sought 
to condenin selling below cost as an unfair method of competition but the Circuit 
Court of Appeals for the Seventh Circuit modified this paragraph of the order 
so as to prohibit such a practice only when it occurred in conjunction with mis- 
representations enjoined elsewhere in the order. 

“In addition to the difficulties relating to the subject matter of a proceeding 
involving sales below cost by retailers, there is also the problem of establishing 
interstate commerce. Generally speaking, it appears that retail stores are 
engaged principally in conducting over-the-counter sales wholly in intrastate 
ommerce, in which case it would appear that the Commission is without juris 
diction under the statutes administered by it. The Commission, of course, has 
jurisdiction over interstate sales, including those of retailers, but it would have 
the burden of proving that the sales allegedly made below cost were made with 
the intent and purpose and have the effect of eliminating competition or creating 
a monopoly.” 

The reported cases involving the portion of section 3 of the Robinson-Patman 
Act dealing with sales at unreasonably low prices for the purpose of Cestroying 
competition or eliminating competitors are few in number. The difficulties en- 
countered in applying the “unreasonably low price” standard of this aet is dem- 
onstrated in F. and A. Ice Cream Co. v. Arden Farms Co.: 

“And the enforcement of such statute presents no greater difficulties than 
those which are likely to arise under the similar statutes already alluded to. 
Cost accountancy has reached the exactness of a science. Courts have recognized 
the elements which go into establishing cost, which is one of the basic facts by 
Which price must be determined. Whether a price is high or low, and if so, 
whether it is unreasonably so, can be determined by ordinary business and ac 
countancy methods which take inte consideration cost, market, usual profits, and 
other elements. The unreasonably low price which the statute considers an 
evil would rarely, if ever, be an initial price, except in the rare instance where it 
would relate fo a product not previously marketed. In most instances, it would 
involve a sudden and unexpected change of price in a staple article of commerce 
by one engaged in a comnetitive field. So, in determining its character, and 
whether it was put into effect as a means of destroying competition, additional 
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elements other than those already mentioned, such as cost, usual profits, and the 
like, would be available for consideration. Among them might be mentioned the 
suddenness of the price change, its relation to previous prices charged by thx 
merchant or by others in the tield in the particular locality or elsewhere, the 
existence or nonexistence of new economic factors relating to cost of production, 
demand for the article, seasonal or other, the consequent need for expansion or 
contraction of the field for the particular merchandise and other factors, tinancia 
or economic, Which might or might not warrant a precipitate reduction in price 
And on the basis of such factors, it would be possible to submit to a jury for its 
determination the question whether (1) the price is unreasonably low, and (2) 
whether it was so fixed for the purpose of destroying competition.” 

A. J. Goodman & Son, Inc. vy. United Laequer Mfg. Co. (D. C. Mass. 1949, 81 
Fed. Supp. S90) demonstrates further the difficulty in applying this act. The 
problem of applying an antitrust act to local retail sales is present here. (See 
Spencer et al. vy. Sun Oil Company et al.) Section 8 of the Robinson-Patman Act 
is not “what is necessary to prevent” loss-leader selling. 

Issue is taken with the Department's statement, page 7, to the effect that 
Miller-Tydings is contrary to the basic American principle “that the regulator 
of our free-enterprise system shall be cCompetition, not the suppression of Com 
petition either by governmental regulation or by private agreements.” 

Certainly the Department of Justice holds no brief for the proposition that 
competitors are free to pursue their way without any rules of the game. Even 
price competition can be illegal. Under the Federal Trade Commission Act, 
certain methods of competition have been established as unfair and unlawful. 
Coercive or oppressive practices against customers, use of buying power, threat 
ening litigation in bad faith, disparagement, and misrepresentation as to the 
competitor and its product, harassment and interference with competitors, 
simulation of competing advertising and trade-marks, deceptive practices, mis 
representations as to one’s product or as to price-—-all are unfair methods of 
competition and may be prevented by the Federal Trade Commission. Some of 
those offenses, for instance disparagement of a competitor or a competitor's 
product, bave been recognized by the common law of the States as unfair methods 
of competition and actionable by the party injured. The State law governs the 
private rights of the parties even though they are engaged in selling in inter 
state commerce, since there is no general Federal law of unfair competition, 
following the case of the Erie Railroad Company v. Tompkins, (304 U.S. 64%. 

The State fair-trade acts enlarge and supplement the State’s common law 
of unfair competition, giving additional protection to the good will in trade-mark 
trade names and brands. In the case Old Dearborn Distributing Company v 
Seagram Distillers (299 U.S. 173), upholding the constitutionality of the State 
fair-trade acts, the Court said, at page 195: 

“The ownership of the good will, we repeat, remains unchanged, notwithstand 
ing the commodity has been parted with. Section 2 of the act does not prevent 
a purchaser of the commodity bearing the mark from selling the commodity alone 
at any price he pleases. It interferes only when he sells with the aid of the 
good will of the vendor; and it interferes then only to protect that good will 
against injury. It proceeds upon the theory that the sale of identified goods 
at less than the price fixed by the owner of the mark or brand is an assault upon 
the good will, and constitutes what the statute denominates ‘unfair competition,’ ” 

Beginning on page 7, paragraph 8, the Department's statement seeks to develop 
the proposition that the Miller-Tydings Act is used only in industries where 
there is a large group of dealers capable of forcing a manufacturer to fair trade 
and which the manufacturers will do only if all other manufacturers competing 
with him agree to similar contracts. There is no factual basis cited by the De 
partment for this proposition, and it is unsupported except by erroneous reason 
ing in poge &, first paragraph, to the effect that otherwise a manufacturer would 
be undersold—and by the example of the drug industry. 

What is said with reference to the drng industry may be true—and persons 
in it are capable of pointing out wherein the Department’s statement with refer 
ence to the industry is in error. In any event the drug industry is only one 
of the hundreds where trade-marks and brands have been long, arduously 
and expensively built into valuable properties necessary to maintain mass dis 
tribution through hands of numerous, rather than selected, resellers of a na- 
tional advertised product of relative low price and quick turn-over, (See James 
A. Roehl. Resale Price Maintenance, Minois Law Review, July—Aneust 1951, 
pp. 855, 352.) In those industries, there is no conniving such as the Department 
infers exists among all manufacturers who fair-trade products under their 
trade-marks and brands. 
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The Department’s reasoning on page 8 that a manufacturer will not fair-trade 
unless all other manufacturers competing with him will likewise fair-trade is 
refuted by the many manufacturers, apparently in industries with which the 
Department is unfamiliar, who fair-trade independently. 

Any tyro with some practical experience in merchandising and marketing a 
nationally advertised trade-marked product, through mass-distribution channels, 
could tell the Department that a situation where none of any competitors fair- 
trades is certainly no deterrent, but actually a very good reason to fair-trade. 
Phe manufacturer in industry who alone did fair-trade would have little to fear 
from the gyrations of the resale price set by resellers of his competitors’ prod- 
ucts. (See James C. Cumming’s Shall We Place Our Products Under Fair Trade 
Contracts *—Sales Management, September 15, 1946, p. 116.) 

The Department’s statement on page 9, paragraph 2, ignores the fact that 
all prices are fixed by someone, and that the State and consumers are not rep- 
resented except in State-controlled portions of our economy. ‘The question here 
is whether the trade-mark owner or the reseller shall be enabled to set the 
resale price of the manufacturer’s trade-marked commodity. Regardless of 
whether the manufacturer or the reseller sets the price to the consumer, the 
consumer will influence that price. To successfully fair trade there must be 
mass distribution of a product and that carries with it, axionmiaticaliy, the neces- 
sity of a competitive price which the great mass of consumers will accept in 
comparison to private-brand prices and prices of competing products that are 
not trade-marked. Even if a situation exists where all commodities are fair- 
traded, as the Department's statement, page 9, paragraph 2, infers—which there 
is every reason to doubt does exist—then undoubtediy the private brands would 
come to the consumer's rescue. The Department indicated on page 2 that private 
brands were so prevalent as to deny the reseller any advantage from fair 
trade. 

The Fashion Originators Guild v. Federal Trade Commission (312 U. S. 457 
(1941)) involved a scheme whereby textile manufacturers entered into agree- 
ments with garment manufacturers whereby the garment manufacturers agreed 
that they would not purchase from others textiles of those textile manufac 
turers’ original design, and the garment manufacturers in turn contracted with 
the retailers that they would not sell garments made by others from original 
designs of the textile manufacturers, and these garment manufacturers and 
retailers were promised in turn that the textiles and garments made therefrom 
would be available only to garment makers and retailers who entered into such 
agreements. The court found that the scheme violated the Sherman Antitrust 
Act because “in addition to all this, the combination is in reality an extra 
governmental agency, which prescribes rules for the regulation and restraint 
of interstate Commerce, and provides extrajudicial tribunals for determination 
and punishment of violations, and thus ‘trenches upon the power of the National 
Legislature and violates the statute.’ ” 

The Addyston Pipe and Steel Co. vo UL S. (ATA U.S. 211) involved a com- 
bination of corporations manufacturing and selling iron pipe, whereby thev 
arranged or argeed among themselves to so rig public bidding that one of 
their number would receive the particular contract at his own price. The court 
held that this was a violation of the Sherman Antitrust Act. 

These cases hold that the activities there violated the Sherman Antitrust 
Act. They do not hold that it is beyond the power of Congress to legalize such 
conduct. 

Note the Department's statement on page 10 to the effeet that it is clear that 
the real purpose behind resale-price maintenance has been to secure freedom 
from competition and to obtain higher mark-up. That statement’s implications 
are not supported. The statement seeks by innuendo to establish what the 
statement has failed to do, even using the drug industry as the horrible example. 

The inference is that the retailer's mark-ups resulting from fair trade, at 
least in the drug industry, are too high, without examining what mark ups 
retailers actually have on various fair-traded and non-fair-traded commodities 
and withont examining in particular lines, the cost of doing business of various 
types of retailers, all of which would be necessary for an objective determinatior 
of whether a mark-up is high or low, too high or too low, or just right. 

The Department’s statement on page 9, paragraph 3, that the druggists’ mark up 
has been high—usually around 50 percent—is qualified by the Department's 
Statement on page 11, paragraph 2, that “drug trade averages about 3515 percent 
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While the McKesson & Robbins advertisement referred to on page 10 of the 
Department’s statement is not available, the advertisement appeared in a trade 
paper, and it is safe to say that on examination of the 50 percent profit there 
referred to will be found to be a 50 percent mark-up, out of which the dealer must 
of course get his cost of doing business. 

The inroads of food stores into the drug business mentioned on page 11 of the 
statement demonstrates that there was competition at the retail level under the 
Miller-Tydings Act. The entry of the food stores into the drug trade would in 
crease the potency of private-brand competition on which the Department's 
statement puts considerable weight. 

Since many, and perhaps most, of the trade-marked products sold in Canada 
have been produced in the United States and other foreign countries, the manu 
facturer’s interest in protecting the good will of his trade-marks from loss-leader 
selling did not weigh very heavily in Canada’s recent action, and the Depart 
ment’s remarks on that action have very limited application here. 

The Department’s statement on page 13, purports to show a conflict between 
resale price maintenance and the Sherman Act. This showing is based upon 
unsupported statements to the effect that retailers sponsored fair trade and 
many manufacturers entered into fair-trade contracts reluctantly and then only 
to engage in general price-fixing activities with other manufacturers. 

If there is price connivance between competing manufacturers of trade-marked 
commodities, those activities are, of course, in conflict with the Sherman Act, 
both its letter and its philosophy. Such activities are outside the Miller-Tydings 
Act, which by its terms does not make lawful “any contract or agreement, pro- 
viding for the establishment or maintenance of stipulated or minimum resale 
prices on any commodity herein involved, between manufacturers, or between 
producers, or between wholesalers, or between brokers, or between factors, or 
between retailers, or between persons, firms, or corporations in competition with 
each other.” 

The Socony-Vacuum case cited on page 14 of the Department's statement in- 
volved most of the major oil companies doing business in the middle western 
part of the United States. These companies had supported a spot-market in 
gasoline within a range of prices to place a floor under the market and serve to 
increase the stability and firmness of market prices of gasoline. The court in 
that case reiterated again its stand that any price-fixing agreement was unlawful 
per se under the Sherman Act. 

The Interstate Circuit case and the Paramount case cited on pages 14 and 15 
of the Department’s statement demonstrate that the Department of Justice could 
proceed against retailers and their associations who coerce manufacturers to 
fair trade, and against fair-trading manufacturers who connive with competing 
manufacturers as to prices of trade-marked commodities. 

The Department’s statement with reference to what patentees may do with 
reference to resale price maintenance is not entirely correct. The case of United 
States v. General Electric Company (272 U.S. 476), holds that a patentee, where 
there is no patent pooling as in the U. S. v. Gypsum case, may set minimum 
prices for a patented article manufactured by its licensee. However, the 
niceties of the application of the Sherman Antitrust Act to patent pools and 
licenses have no place in this discussion of fair trade. 

The Department’s statement, at the top of page 16, that a maker of a trade 
marked article, because he has created nothing new but the trade name, should 
not be permitted to maintain retail prices, if the patentee and copyright owner 
cannot, evidences a lack of appreciation of the function of the trade-mark, name, 
or brand, in the American economy, that perhaps accounts for the Department's 
rejection of evidence that resale price maintenance under fair trade is not 
inimical to competition but actually has fostered it. 

The quotation from Business Week, on page 16 of the Department's statement, 
does not give a correct picture. Mr. Richmond was not talking about the sale 
of trade-marked products, but of all of the items carried by a big department 
store, at least 90 percent of which are non-fair-traded ; and he was getting at the 
fact that his store was big enough to meet any price cuts of Macy’s and Gimbels 
in the New York area, and it could buy as cheaply as any of its competitors. 

After pointing out that the Abraham & Straus store had a volume of S69 
million, second only to Macy's in the New York area, and that it was able to 
weather the price war touched off by Macy’s in the New York area after the 
Schwegminn case, the article said : 

“Even though Macy’s touched the war off, the others—Bloomingdale’s, Gim- 
bels, and A, & S.—were willing to take up the challenge. It hurt, but they did 
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stick with it. They were determined not to let Macy’s open up a price gap. In 
other words, they were going to make certain that price didn’t return as the 
major selling appeal. As a secondary objective, the other stores—quite frankly— 
wanted to discredit Macy's claim that it undersells all other stores. 

“The price war eventually petered out, but today there is still a certain amount 
of price jockeying on branded lines. A. & S. comparative shopping lists show, 
for example, that, at any specific time it beats Macy's on some prices, Macy's 
beats it on others. Frequently, the difference between the stores’ prices is only 
a penny or two. 

“What it means: Other department stores in New York are now able to stand 
up to Macy’s and slug it out.” 

The Department's statement in the first paragraph on page 17, as to overcrowd- 
ing in some fields of merchandising would be just as applicable in the absence 
of stabilized price on some trade marked brands resulting from resale-price 
maintenance. The chain stores and other large outlets, if they were efficient, 
would grow. There is no reliable information that supports the Department’s 
proposition that the chain stores and large department stores would not continue 
the development of their own brands, in the absence of retail-price maintenance 
(fair trade) laws. 

it has been pointed out above that someone sets every price, and the consumer 
exercises no more control over prices fixed by the reseller, especially the big 
store, than he does over those set by the manufacturer of a trade-marked com- 
modity; nor is there anything to indicate the consumer's interests are con- 
sidered any more in one instance than they are in another. The buyer, whether 
he be an average family buyer or otherwise, has no choice when confronted by 
high price of a fair-traded or non-fair-traded commodity other than to buy or 
refrain from buying the particular trade-marked commodity. The reference to 
the father who needs drugs seems a resort to dramatics as a substitute for fact. 
Even in the fair-trading drug indusiry, the price of prescriptions is not fair 
traded—cannot be. The following statement is a curious one. Very few of us 
have been able to buy everything we have wanted. As long as the prices of 
Cadillacs are as high as they are, some of us will not be able to afford to pay for 
one. In other words, we then must simply refrain from buying Cadillacs. We 
may not even have the price of a new Ford and then we simply must refrain from 
buying a Ford. We fail to see wherein this was “never the American concept.” 

The Department's statement on page 18 attempts to make an ‘ssue of what it 
terms the rather vague language of the Miller-Tydings Act with reference to 
commodities of the same general class. This language is broad and, regardless of 
the rather academic questioning in the statement as to the similarity between 
steam irons and nonsteam irons, automatic and nonautomatic washers, should 
present no unsurmountable problems in light of the Fastman Kodak Company v. 
BLT. C0. 00. CC. A. 2, 1946, 158 Fed (2) 592), which held that color camera film 
was not in the same general class with noncolor film and was not in free and 
open competition. 

It is submitted that the Department of Justice has failed to show that in the 
14 years prior to the Schwegmann case resale price maintenance under the 
Miller-Tydings Act has been a factor in adversely affecting competition at any 
level, nor has it shown there is a reasonable possibility that resale price mainte- 
nance under H. R. 68367 would adversely affect competition at any level. 


STATEMENT OF MAURICE MEeERMEY. Director, Burrav or EpvucatTion ON FAIR 
TrapE, New York, at Pusrtic Hearine, Ferrvary 4, 1952, Berore COMMITTEE 
ON INTERSTATE AND FOREIGN COMMERCE, House or REPRESENTATIVES 


Gentlemen, my name is Maurice Mermey. Tam the director of the Bureau of 
Edueation on Fair Trade which was established under the auspices of the 
National Association of Retail Drugg’sts and incorporated under the laws of the 
State of Dlinois as a nonprofit organization. Since July 1, 1949, when the 
bureau began to operate, I have made a careful study of the principles and 
practice of fair trade and have sought to bring the facts and significance of 
fair trade to the public. During my lifetime I have had some little opportunity 
to view competition in the market place. IT was, literally, brought up in a grocery 
store and until I was 17 I did a son's chores in my father’s establishment. In 
the early days of NRA, I was executive secretary of the local retail code author- 
ity for the city of New York. In addition, the public relations firm of Baldwin 
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& Mermey, of which I am a partner, has over the years represented department 
stores and other retail groups, as well as wholesalers and manufacturers. Be- 
yond this, I was associated with the successful effort in 1935 to obtain enact- 
ment of a fair trade law in the State of New York. Finally, it was my privilege 
to know the late Edward S. Rogers, an eminent authority on trade-marks and 
trade practices and author of the nonsigner clause in the California fair trad 
law, who imparted to me much of his understanding and philosophy in respect 
of fair trade. 

We are here today because six members of the United States Supreme Court 
decided in 1951 that the Miller-Tydings Act did not mean what friends and foes 
alike of fair trade thought it meant since its enactment in 1937. We are here 
today because that decision has once again exposed small business to the peril of 
destruction. Weare here because once again practices are being permitted in the 
Inarket plaice which mislead and deceive the consumer. We are here because the 
good names of many products, painstakingly built up through great expenditure 
of money and effort, can again be exploited by others for their own protit with 
nary a concern for the consequences of such exploitation. <All of these possi 
bilities have been opened up by the Court's decision that the retailer who does 
not sign a fair trade contract can flout the manufacturer's established condition 
of sale with respect to price when interstate commerce is involved, a decision 
which rested on the fact that the so-called nonsigner clause was not explicitly 
written into the Miller-Tydings Act. And, as your committee knows, very few 
transactions in our economy are today being construed by the courts not to be 
interstate commerce, 

We are also here because of another court decision, that of the Third Cir- 
cuit Court of Appeals, which preceded the Supreme Court's. Under this deci 
sion, a retailer who had not signed a fair trade contract could figuratively thumb 
his nose at every State fair trade law other than that of his own State; for the 
decision held that such a nonsigning retailer, while he might be bound within 
his own State, could sell by mail or otherwise in other States at any price he 
chose. 

In addressing myself to H. R. 5767, the MeGuire bill, I will confine myself 
to the facts of fair trade as well as to its social and economic implications as I 
see them. Whether the bill before you, as drawn, will restore fair trade to ful! 
effectiveness, as | am sure its author intends, will be for others more competent 
than Ito say. These others will deal with whatever questions of law may arise; 
and they will, when they testify, suggest whatever changes, if any, they believe 
should be made in H. R. 5767 to assure no misunderstanding on the part of any 
individual or institution as to what the bill intends to accomplish 

The economic and social consequences of fair trade, or of its absence, require 
that the subject by thoroughly understood before it is judged. The issues 
which it raises involve the fate of small business in an age of big business: the 
kind of competition we want in our society; and the role of trade-marks and ad 
vertising in the distribution and price of consumer goods. These questions can 
not be disposed of by unsupported generalizations, however sincerely made. They 
should be resolved, I submit, through a factual, unprejudiced evaluation of fair 
trade rather than through easy preconceptions, convenient but inaccurate labels, 
or emotional reactions. 

THE FAIR-TRADE LAWS 


In referring to fair trade, I refer to effective fair trade—fair trade as it was 
understood and practiced before May 21, 1951, the date of the United States Su 
preme Court's decision in the Schwegmann case, and as we hope it will be under 
stood and practiced as the result of action by this Congress. 

Fair trade came into being in 1931, when California passed the first State 
fair-trade law. Since then, 44 other States have enacted similar laws, the ex- 
ceptions being Missouri, Texas, and Vermont (and the District of Columbia). 
In 1937, some months after the United States Supreme Court unanimously up 
held the validity of the State fair-trade laws, Congress enacted the Miller- 
Tydings Act which enabled fair trade to operate in interstate commerce. Over 
the years, not a single fair-trade law has been repeaied although numerous 
efforts have been made toward this end. 

The fair-trade laws are laws of fair competition. They seek to achieve a 
measure of competitive deceny in the market place. Their purpose is well de 
fined in the preamble found in most State fair-trade acts, which reads as follows : 

“An act to protect trade-mark owners, distributors and the public against 
injurious and uneconomic practices in the distribution of articles of standard 
quality under a distinguished trade-mark, brand, or name.” 
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The fair-trade laws allow the producer of a trade-marked article to stipulate 
a minimum resale price, which all distributors, who choose to handle the prod- 
uct, are required to observe. The laws merely permit, but do not compel, him 
to do so; and in that sense they are voluntary. This permission is contingent, 
however, on one vital circumstance, namely, that the producer's trade-marked 
article must be free and open competition with articles of similar class pro- 
duced by others. Moreover, this permission in no sense applies to horizontal 
contracts or agreements, or to conspiracy or collusion between or among com- 
petitors. 

Fair trade allows a manufacturer to take this position: “I shall make as good 
an article as my capacity and business judgment will dictate or permit. I shall 
place my name or trade-mark on it, and determine the minimum price at which 
it shall be resold to the consumer so that the largest number of distributors will 
be encouraged to stock and sell it. These facts will be helpful in establishing 
distributor and consumer confidence in my product. If a retailer does not 
care to stock and sell my product because I have chosen to fair-trade it, then he 
need not, for no law requires him to do so. If the minimum resale price I have 
placed on my trade-marked merchandise is satisfactory, then the consumer will 
buy it, and I shall be successful. If I judge incorrectly the desirability and 
market for my product, at the minimum resale price which I have stipulated, 
then my sales will dwindle. In these circumstances, I shall either revise my 
price downward or see my name added to the bankruptcy lists.” 


PRICE BEHAVIOR UNDER FAIR TRADE 


This public hearing is being held against a background of exceptional con- 
sumer sensitivity to prices. The reason for this concern lies, as the committee 
knows, in the present cost of living which is the highest ever recorded by the 
United States Bureau of Labor Statistics. On December 15, 1951, the Consumer 
Price Index stood at 189.1, or 89.1 percent above the 1935-39 average, 11.1 per- 
cent above the pre-Korean level and 5.8 percent above the level of December 
15, 1950. The food index, only a month and a half ago, stood at 252.2, or 14.3 
percent above June 15, 1950, and 4.6 percent above January 15, 1951, just before 
the price freeze went into effect. The apparel index was 207.9, or 1.1 percent 
below the high reached in September 1951. 

In other words, prices have responded to inflationary pressures. To ascertain 
the effect of these inflationary pressures on fair-trade prices. the Bureau of 
Edueation on Fair Trade, on December 1, 1£50, asked McKesson & Robbins, Ine., 
to make a scientific analysis of price behavior of consumer gsoods sold in the 
drug stores of America. At the same time, the bureau made informal inquiries 
among leaders of other fields in which fair trade is prevalent. The scope of 
the drug-price survey is reflected in the fact that the sample was taken from 
groups representing more than 90 percent of the sales of proprietaries, toiletries, 
sundries, and pharmaceuticals which account for an annual sales volume, at 
retail, of approximately $2.4 billions. The findings are based on an analysis 
of wholesale drug price changes which generally have a close parallel at the 
retail level. 

The results of the study show that there would be no need whatsoever for 
Government price controls of any kind in the United States at the present time 
if the price behavior of all items in our economy since 147 had been comparable 
to the price behavior of fair-traded products and particularly of fair-traded 
drug products. 

Background and techniques of the current survey 

The survey of price behavior under fair trade covers the period from January 
1, 19417, to July 1, 1950, to reflect the pre-Korean situation: and from July 1, 
1950, to December 1, 1950, (the study was initiated on the latter date). January 
1, 1947, was chosen as the starting point because the National Association of 
Chain Drug Stores had previously surveyed price behavior in the drug field 
from 1939 through April 1947—the World War IT and immediate postwar period 
of intense inflationary pressures. McKesson & Robbins, Inc, was asked to 
make the current study because all of the pertinent data were available in its 
tiles, 

In making the survey, McKesson & Robbins, Inc., broke down drug store 
products into these four categories: (1) Proprietaries, (2) toiletries, (3) sun- 
dries, and (4) pharmacenticals. Soda fountain, tobacco, and newspaper and 
magazine sales were not included because information was lacking. The four 
categories were subdivided into a total of 45 product classifications. Under each 
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classification were listed all of the leading products from the standpoint of sales 
volume. The wholesale prices of the leading products in each classification 
were obtained and analyzed, and products were then divided in terms «| 
whether or not they were fair-traded. The percentages of change shown in th, 
tables over January 1, 1947, reflect a careful weighting to take account of the 
relative sales volume of all component products. Adjustments were also mac 
to cover such changes as size of package (e. g., if the same price were charged 


for a smaller amount of product). 
gain, in order to get a completely accurate picture on a comparative basis for 
the period, January 1, 1947, to July 1, 1950, and then to December 1, 1950, all of 
the broad spectrum antibiotics and such other products as ACTH and cortisone 
which have been introduced since January 1, 1947, were excluded: The figures 
show, however, that if these products had been included, the average increase 
in fair-trade prices would have been lower since the price of most of these new 
products, virtually all sold under fair trade, have been appreciably reduced belo 
their introductory prices. 
A cursory review was also made of price performance in the fields of books 
jewelry, and hardware where fair trade is also used extensively. These tind 
ings are merely approximations rather than the result of scientific analysis. 


Findings 

1. The study shows that from January 1, 1947, to July 1, 1950 (the start 
the Koren crisis), fair-trade wholesale prices on representative drug. store 
products of 229 manufacturers rose only 4.8 percent compared with a 7 perce: 
increase on similar non-fair-traded goods. 

2. From July 1, 1950, to December 1, 1950—under the pressure of expanding 
national defense—fair-trade wholesale prices on this same range of products 
rose an additional 2.5 percent compared with a further increase of 5.1 percent 
on similar non-fair-traded goods, according to the survey. 

3. During the entire period—January 1, 1947, to December 1, 1950—this repre 
sentative group of fair-traded products showed a total price increase at the 
wholesale level of 7.4 percent contrasted with a 13.3 percent rise in similar non 
fair-traded products. In this same period, the over-all consumers’ price index, 
using 1935-29 as the base period of 109, rose from 159.2 in 1947 to 175.6 on Novem 
ber 15, 1950, according to the figures of the United States Bureau of Labor 
Statistics. 

4. The following over-all price changes are shown for each of the fou 


categories: 


Fair-trade and non-fair-trade price performance in four basic categories of drug 
products 


| 
Fair trade Nonfair trade 


Increase, 


Percent increase, 
1 


to Dee. 

1947, to 
19590 

1, 

1947, to 


l 
1 


Jan 
July 1, 
y 1 to Dec. 


nt increase,! 


Percent increase, 


Jan 


Percent increase, 


Proprietaries: Products of 51 manufacturers | 

Toiletries: Products of 51 mannfacturers 

Sundries: Products of 74 manufacturers 

Pharmaceuticals: Products of 53 manufac- | 
turers 


Grand total: Products of 229 manu- | | | 
facturers d 7.0 5.11 13.% 5.6] 35] 


' Total percentage changes for the period, Jan. 1, 1947, to Dee. 1, 1950, will not always be the exact su 
of the figures given for the periods, Jan. 1, 1947, to July 1, 1950, and July 1 to Dee. 1, 1950, because the b 
used for each period varies to reflect shifts in sales volume. 

2 Minus sign indicates decrease. 


(a) Proprictary.—The prices of fair-traded proprietary products rose 5 
percent from January 1, 1947, to July 1, 1950; an additional 4.3 percent fron 
July 1 to December 1, 1950; and 9.3 percent for the entire period. The prices 
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of comparable non-fair-traded products rose 6.8, 5.3, and 12.2 percent, respectively, 
for the same periods of time. 

(b) Toiletries.—tThe prices of fair-traded toiletry products rose 6 percent from 
January 1, 1947, to July 1, 1950; 5.5 percent from July 1 to December 1, 1950; 
and 11.6 percent for the whole period. On comparable non-fair-traded products, 
the price increases were 3.6, 5.8, and 9.6 percent, for the same dates. 

(c) Sundries.—This category includes many nondrug items sold in drug stores, 
including small electrical appliances, paper products, clocks and watches, ete. 
As a category, it also shows the greatest difference, over-all, between fair-trade 
and non-fair-trade prices. In fair-traded sundries, prices rose 7.2 percent 
between January 1, 1947, and July 1, 1950; 1.4 percent between July 1 and 
December 1, 1950; and 9.4 percent for the entire period. Prices of non-fair-traded 
sundries rose 18.3, 6.4, and 26.6 percent for these same dates. For the total 
period, the difference is one of 17.2 percent in favor of the fair-traded sundries. 

(d) Pharmaceuticals.—This category does not include the new antibiotics and 
other new products such as ACTH and cortisone, which have been introduced 
since January 1, 1947. Had they been included, they would have lowered the 
price increases shown for fair-traded pharmacentical products, since they are 
almost all on fair trade and have shown substantial price decreases. On fair- 
traded pharmaceuticals, the following over-all price increases were found: 3.4 
percent from January 1, 1947, to July 1, 1950; 0.5 percent from July 1 to Decem- 
ber 1, 1950; 3.9 percent for the entire period. Among non-fair-traded products 
in this category, there was a 9.7 percent decrease from January 1, 1947, to 
July 1, 1950; a 2.7-percent increase from July 1 to December 1, 1950; and a 6.4-per- 
cent decrease for the whole period. 

5. The greatest single increase among fair-traded products found in the whole 
survey was for sanitary napkins in the sundries category. This product Classi- 
fication showed a 26.5-percent increase for the whole period from January 
1, 1947, to December 1, 1950. Non-fair-traded sanitary napkins, however, showed 
a price rise of 36.2 percent for this same period. 

The highest single increase among all non-fair-traded classifications was a rise 
of SYS percent for cameras and films, in the sundries category. Covering the 
whole period, this increase, when broken down, represents a 43.9-percent increase 
from January 1, 1947, to July 1, 1950; and a 10.4-percent increase from July 1 
to December 1, 1950. Fair-traded cameras and films showed no price change 
for the entire period. 

6. The greatest single price decrease in the whole survey is shown by fair- 
traded anitbiotics in the pharmaceutical category, which dropped 66.4 percent 
from January 1, 1947, to July 1, 1950, and remained unchanged from the latter 
date to December 1, 1950. Other price decreases found among fair-traded 
pharmaceuticals were: a 16.6-percent price decline in muscle-stimulant products, 
from January 1, 1947, to July 1, 1950, with prices remaining unchanged during 
the July to December 1250 period: a 48-percent price drop in vitamins, from 
January 1, 1947, to July 1, 1950, with prices remaining the same up to December 
1, 1950. 

Among non-fair-traded products, the largest single price decrease occurred 
with hormones in the pharmaceutical category. Hormones dropped 52.2 percent 
hetween January 1, 1947, and July 1, 1950, with prices remaining unchanged from 
July to December 1950. On non-fair-traded vanity items in the sundries cate- 
gory, prices dropped 6 percent from July 1, 1950, to December 1, 1950, after 
showing no change from January 1, 1947, to July 1950. Other small price 
decreases among non-fair-traded hair preparations, miscellaneous sundries, and 
cold medicines were canceled out by subsequent price increases in the July to 
December 1950 neriod. 

7. From another source, it is estimated that the number of price increases 
during 1950 totaled approximately 21,000, or roughly 10 percent of the industry's 
200,000 pricings (reflecting different product sizes, packings, ete.). For the 
large majority of these price changes during 1950, the increases are believed 
to be the first in 20 years or more. 

S. A cursory review of fair-trade and non-fair-trade price performance 
in the fields of books, jewelry, and hardware was made as a companion piece 
to the broad study of the drug field. The nonstatistical approximations obtained 
show the following trends: 

(a) In books, which are almost 100 percent under fair trade, average “best- 
seller” prices decreased 2 percent between December 1947 and December 1950. 
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(b) In jewelry, where 80 percent of the trade-mark products in the field are 
under fair trade, there has been an estimated 7 percent increase in fair-trade 
prices since 1947. 

(c) In hardware, fair-trade prices are estimated to have risen 10 percent since 
1947, and prices for the whole field have increased 18 percent. 


Relation to previous studies 

This study is the latest in a series of research studies on price behavior under 
fair trade. Taken together, the series gives a concrete picture of fair trade's 
20-year record, since this group of surveys covers the two decades from the pre- 
fair-trade depression era down to the present. Here is a review of these studies 
and their findings: 

1. The School of Business Administration, University of Minnesota, com- 
pared the prices of 50 leading fair-traded drug products in the prefair-trade 
depression period and in 1939. Their findings: fair-trade retail prices on these 
products in 1939 had dropped 1 percent, over-all, from prefair-trade depression 
prices. 

2. The National Association of Chain Drug Stores analyzed the retail price 
behavior of 7,384 drug store products of 250 manufacturers covering the period 
from 1939 to April 1947, The items surveyed were broken down into five types of 
merchandise: drugs (including pharmaceuticals and proprietaries), vitamins, 
cosmetics, toiletries, and miscellaneous. The findings for these 8 years: 

(a) The* fair-trade prices on these products, over-all rose only 3.1 percent 
during this period. 

(6) 4,377 of the fair-traded products surveyed showed no change in price, 697 
showed a price decrease and 2,260 showed price increases. 

(c) Drug products, as a whole, including both fair-traded and nonfair-traded, 
rose 15.4 percent in this period. 

(d@) Data from the Bureau of Labor Statistics showed that food prices rose 93 
percent in the same period (1939 to 1947) ; household products increased 81 per- 
cent; the over-all cost of living climbed 59.3 percent; and miscellaneous items 
increased 38.5 percent, 

3. A study comparing retail prices of 26 leading fair-traded drug products 
in fair-trade and non-fair-trade areas was made in 1950 for the Bureau of Edu- 
eation on Fair Trade by an independent research agency, This survey covered 
the six-month period from July through December 149. Five types of fair- 
traded drug products were included: laxitives, dentifrices, headache remedies, 
shampoos and shaving creams. Seven hundred and seventy stores, selected to 
represent typical kinds of stores and shopping areas were used as a sample. The 
findings: 

(«@) Seventeen of these leading national fair-traded brands sold for less in 
the 45 fair-trade States, although they could be used as typical loss-leader mer 
chandise in States without fair trade where retailers could sell them below cost, 
if they desired. 

(h) Only nine of these products sold for slightly less in the nonfair-trade 
areas, 

(c) The price differential between the fair-trade and nonfair-trade area was 
small. The maximum difference was slightly over 3 cents, and only 3 products 
out of the 26 showed this much difference. Two of these products sold for ap- 
proximately 8 cents less under fair trade. 

(d) The weighted composite of all the prices of all the products, taken as a 
whole, showed that consumers paid one-tenth of a cent less per product in the 
fair-trade States than did consumers in the nonfair-trade area. 

The Bureau of Education on Fair Trade is currently engaged in bringing its 
price studies up to date. McKesson & Robbins, Inc., is gathering information 
as to drug store prices as at December $1, 1951, and this material will be fur- 
nished to the committee as soon as it is available. 


Prices in fair-trade and nonfair-trade areas 

Reference has been made to a study of consumer prices in fair-trade and non- 
fair-trade areas. The committee may well be interested in this research be 
cause it throws significant light, I believe, on the effect of fair trade on the con- 
sumer. 

This study was developed for the Bureau of Edueation on Fair Trade by an 
independent research organization whose data were gathered for other purposes. 
The survey covers the 6-month period from July through December 1949. The 
comparative price analysis covered 26 nationally advertised fair-traded drug 
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products, including laxatives, dentifrices, headache remedies, shampoos and 
sbaving creams. 

The retail prices for which these products were sold in the fair-trade States 
were compared with the prices for the same products in the non-fair-trade area 
where retailers are under no price restraints. The accompanying table shows 
price comparisons for each product. The study found that 17 of these national 
brand products were sold at lower prices in the fair-trade States. Only nine 
sold for slightly less in the non-fair-trade area. The price differential as between 
the two areas is very small. The maximum difference is slightly over 3 cents 
and only 3 products out of the 26 show this much difference. Two of these prod- 
ucts sold for approximately 3 cents less under fair trade. The weighted com- 
posite of all the prices shows that consumers pay one-tenth of a cent less for 
these products, taken as a whole, in the fair-trade States than in the non-fair- 
trade area. 

This was no random survey based on a casual shopping of a few stores. The 
results of this study represent scientific analysis of the prices of 770 carefully 
selected drug stores—700 in the fair-trade area and 70 in the non-fair-trade. The 
numbers of stores in each maintain the proportion between the two areas. <A 
representative sample of stores was also used. Independent and chain stores in 
both rural and urban areas were included in a carefully worked out proportion. 
In arriving at the final figures, similar types of stores were compared, and prices 
were weighted according to sales volume. 

Therefore, these figures are perhaps the most revealing and comprehensive 
ever gathered to show the true price differential between fair-trade and non-fair- 
trade areas. 

These findings demonstrate that there is no factual substance in the claim that 
fair trade makes for higher prices. It is highly significant that the 26 products 
used in this survey are so well-known that they are the ones typically used as 
loss leaders by predatory price cutters where they are not restrained by fair- 
trade laws. They would be the products, in short, on which lower prices could 
be expected in the non-fair-trade area, if they really prevailed. 

In the light of these findings plus the previous studies on fair-trade prices, 
therefore, consumers cannot expect to pay less without fair trade than they are 
now paying under fair trade. Indeed, the statistics indicate that they would 
pay more without fair trade. This conclusion is an outstanding tribute to the 
integrity of manufacturers, wholesales, and retailers who operate under and 
respect the voluntary fair-trade laws. 
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Consumer prices in fair-trade and non-fair-trade areas, July-December 1949 


| 6 months’ composite 
| 1949 


Brands 
Prices in 
fair-trade 
States 


Prices in 
non-fair 
trade are 





Cents 
23. 
31. 
41. 
41.6 
30.‘ 


Laxatives: Cents 


Weighted composite on the above 6 items 


Dentifrices: 


11 
12 x 


Weighted composite on the above 6 items. 


Headache remedies: 
13 
14 
_ = 
= 
ies 
oe 
Weighted composite on the above 6 items. 


Shampoos: 


Weighted composite on the above 4 items. 


All items listed ahove 


The same independent research agency has almost completed a comparable 
study covering March-August 1951. The results have not yet been passed on to 
us, except in this “flash” form: 


Other 
States 


Fair-trade 
States 


Cents Cenis 


Dentifrices: 4 brands. 2 sizes 54 
Headache remedies: 6 brands 

Shampoos: 4 brands 

Shaving creams: 4 brands 

Laxatives: 4 brands 


Over-all average 


In other words, on the whole, the consumer in the fair-trade States pays less 
for fair-traded products sold in drug stores than does the consumer in the non- 
fair-trade States for precisely the same products. This is one of the significant 
facts about fair trade which no amount of unsupported generalization can 
controvert. 
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PRICE COMPETITION UNDER FAIR TRADE 


Under fair trade, the consumer is the price boss. She is the price boss because 
she, and she alone, determines whether any price is right, in her eyes, by the 
simple process of buying or refusing to buy a particular product at a particular 
price. The undeniable fact is that the consumer has wide freedom of choice as 
between competing articles in the market place. The briskness of competition 
in fields where fair trade is practiced is very soon verified. If we examine what 
is available in the stores, be it face powders or fountain pens, typewriters or 
toasters, We find that the consumer can choose among a host of brands with a 
wide range of prices, Supporting this observation are the following data from 
Consumer Reports Buying Guides as to the extent of the consumer's ability to 
choose : 

Silverware : 
Plated: 9 brands, price range, $28.95 to $69.75 
Sterling: 5S brands, price range, $21.50 to $49.50 
Exposure meters: 8 brands, price range, $14.95 to $32.50 
Lens tissues: 14 brands, price range from 10 cents (for 100 sheets) to 66 cents 
Face powder: 56 brands, price range from 9 cents per ounce to $1.20 per ounce 
Laundry soaps (flakes) : 51 brands, price range from 28.3 cents to 69.3 cents per 
pound of dry-soap content 
Toilet soaps: 76 brands, price range from 32 cents per pound of dry weight to 
$10.50 
Automatic coffee makers: 6 models, price range from $8.95 to $28.75 
Household ammonia: 48 brands, price range from 4.5 cents per ounce to 46 cents 
Inks: 
Permanent: 20 brands, price range from 4 cents per fluid ounce to 25 cents 
(2- to 3-ounce bottles) 
Washable: 7 brands, price range from 4 cents per fluid ounce to 12.5 cents 
Fountain pens: 
Gold-point : 10 brands, price from $3.50 to $12.50 
Steel-point : 6 brands, price from 69 cents to $1.85 
Scouring powders : 32 brands, price from 8 cents to 20 cents per pound 
Silver polish : 
Paste: 12 brands, price from 1.9 cents per ounce to 8.5 cents 
Liquid: 5 brands, price from 1.8 cents per ounce to 12.5 cents 
Household bleaches : 44 brands, price from 10 cents to 19 cents per quart 
Portable typewriters: 9 brands, price range, $76.85 to $119.67 
Carbon paper: 45 brands, price range, 56 cents to $4.25 (for 100 sheets) 
Toasters: 
Automatic electric: 14 brands, price range from $9.75 (plus shipping) to 
$24.50 
Nonautomatie electric: 7 brands, price range from $1.98 (plus shipping) to 
$7.95 
Washing machines: 
Nonautomatic : 10 brands, price range from $92.95 (plus shipping) to $184.95 
Semiautomatic: 4 brands, price range from $169.95 to $199.95 (only these 2 
prices) 
Automatic: 17 brands, price range from $219.95 to $399.95 
“leansing creams: 
Cold cream: 45 brands, price range from 4 cents to 60 cents per ounce 
Emollient cream: 19 brands, price from 5 cents to 7 cents per ounce 
Liquefying cream: 17 brands, price range from 7 cents to 60 cents per 
ounce 
Taleum and dusting powders: 57 brands, price range from 19 cents an ounce 
to $1.08 an ounce 
Tire gages: Eight brands, price range from S89 cents plus postage to $2.15 
Floor waxes: 
Water emulsion: 28 brands, price range from 11 cents per ounce of solids 
content to 31 cents 
Solvent type: 19 brands, price range from 8 cents to 28 cents per ounce 
Liquid: Nine brands, price range from 20 cents to 35 cents per ounce 


Supplementing this information are additional facts furnished by the Sunbeanr 
Corp. in its complaint against R. H. Macy & Co., Inc., filed in the United States 
District Court for the Southern District of New York. The complaint gives a 
sumpling of the competition among several types of electrical appliances, as 
follows: 
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Electric irons: 17 national brands and 22 private brands; price range from 
S3.45 to S2L9O, 

Klectric toasters: 9 national brands and 12 private brands; price range from 
§2.98 to $26.50. 

Electric mixers: 9 national brands and 6 private brands; price range from 
$18.75 to $76.41, 

Electric shavers: 10 national brands and 1 private brand; price range from 
$15.50 to $39.75. 


THE MISNOMER OF PRICE FIXING 


It is sometimes said that fair trade is “price fixing,” but those who use the 
term fail to define it. They are content with the opprobrious connotation of the 
term, and let it go at that. 

The United States Supreme Court, in its decision of December 7, 1936, up 
holding the validity of the Llinois Fair Trade Act, noted: 

“It is clear that this section (section 1 of the Illinois act) does not attempt 
to fix prices, nor does it delegate such power to private persons, It permits 
the designated private persons to contract with respect thereto. It contains no 
element of compulsion but simply legalizes their acts, leaving them free to 
enter into the authorized contract or not as they may see fit.” 

Let us examine price fixing. I think most Americans associate that term 
with an uplawful act: the establishment of a price by the seller in the absence 
of competition, through conspiracy, agreement, collusion, or other horizontal 
arrangement. This clearly does not apply to fair trade. 

In one sense, most of the prices we pay are fixed, that is, established by the 
seller without prior negotiation with the buyer. There seems to be a wide- 
spread impression that the only person who fixes the price the consumer must 
pay is the retailer. There is an equally widespread assumption that he is the 
ouly person who should have the right to fix such prices, 

Actually, there are many ways in our economy by which prices are fixed or 
arrived at. Both producers and distributors, for example, by various methods 
unilaterally fix the prices which the buyer of their goods or services must pay 
if he wishes to acquire the goods or avail himself of the services. It is important 
to remember, however, that such unilaterally fixed prices are never set arbi- 
trarily, in an economic vacuum as it were. Vrices are fixed in relation to other 
prices—in other words, in the light of production costs, operating costs, and 
competitive conditions in the market. Vrices, therefore, rise and fall in relation 
to these factors, 

The consumer, while not a party to the unilateral fixing of prices by producers 
or distributors, does maintain a veto power in a Ccolnpetitive economy. This veto 
power can be exercised if the prices in question are the yardstick of value for 
articles competing in price and quality with similar articles produced by others 
For under these conditions, the consumer can exercise a choice Which can even- 
tually spell the success or failure of a product in terms of its price. 

An examination of the ways in which prices are arrived at or fixed in our 
economy shows how unrealistic and arbitrary is the assumption that only retailers 
have the right to fix prices. Almost all elements in our society at some time or 
other exercise the right to fix prices without prior negotiation with the buyer. 

Basically, prices are arrived at in these three ways: (1) Negotiation between 
buyer and seller; (2) unilateral price establishment by the seller; and (3) illegal 
price fixing. It is in the last sense that the word, price fixing is most frequent], 
used, while the other two aspects, covering very vital economic processes, are 
simply forgotten or disregarded. " 


I. Negotiating prices 

This is a process whereby a buyer and a seller arrive at a price by mutual 
negotiation. It is the way in which transactions are conducted on the New York 
Stock Exchange or the commodity exchanges. Frequently, it is the method used 
in buying real estate. Old-fashioned terms for this mutual negotiation are hag- 
giing and bargaining, and these terms are associated with retail practices in cer 
tain parts of the world. Retailer-customer haggling was also characteristic of 
American retailing back in pre-Civil-War days when consumers who were 
the fastest talkers got the best values. This practice made it impos 
sible for consumers to know whether they got their money’s worth. Consequently, 
they always felt cheated. While mutual negotiation may be quite satisfactory 
for stock transactions and the purchase of real estate, it is a time-consuming and 
expensive pricing method for retail distribution. Today, in American retailing, 
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it has been replaced by a one-price-to-every-customer policy on the same mer- 
chandise—in other words, by a concept of a standard price for a standard value. 
II. Unilateral price firing 

This phase of price fixing so-called, is neither widely recognized nor clearly 
understood, Yet it is an elementary fact about our whole competitive economy, 
All the various ways in which prices are set or “fixed” by someone is merely 
an expression of the simple right to put a price upon something which one owns 
and wishes to sell. There are, therefore, many legal price fixers, in this sense, 
in our economy, and a number of different ways in which they unilaterally 
set prices. 

A. How a manufacturer fires prices—1. He fixes the price when he sells his 
merchandise to wholesalers for resale to retailers. 

2. He fixes the retail price when he sells direct to consumers: (a) Through 
his own retail stores: (6) through leased departments in large department 
stores; (¢) through his own salesmen, us in door-to-door selling; (d@) through 
direct mail. 

3. He stipulates and enforces the retail price when he consigns merchandise 
to wholesalers and retailers 

4. He stipulates and enforces the retail price when he sells through inde- 
pendent dealers to whom he has granted franchises in their respective areas, 

5. He sets the minimum resale price on his trade-marked product when he 
fair-trades it, with the minimum tair trade price becoming a contractual re- 
quirement accompanying the acquisition of the goods by wholesalers or retailers. 

Bb. How a distributor “fires” prices.—1. A wholesaler fixes the price for goods 
which retailers must pay in buying from him. 

2. Every retail storekeeper, large or sta fixes the price on every article 
in the store, unless the merchandise is fair-traded. In the latter case, he fixes 
his price at or above the established fair trade price, in the light of competitive 
conditions and his operating costs. 

3. Every retail chain fixes the price of every item in its various branches 
so that there is price uniformity in all the chain's outlets, regardless of the 
verying levels of operating efficiency. 

4. Every retail chain or large retail store fixes the price on private brands its 
manufacturers or has manufactured for it. 

5. Every retail chain or large retail store fixes the resale price on its priv 
brands when they are Cistributed through other independent retailers. 

C. How the public “fires” prices.—1. As citizens, the publie is represented on 
regulatory, rate-making bodies exercising legal jurisdiction over the prices 
charged for essential public services. Among these public rate-making bodies 
are the Interstate Commerce Commission and State public service Commissions 
controlling the prices of public utilities and telephone service. Individual citi- 
zens Inay u'so appear at hearings before such bodies to register their attitudes 
on the prices charged or to be charged. 

2. As consumers, the public exercises the key decision or veto power in the 
whole price-fixing process. Every time a seller sets a price, a cousumer seme- 
where makes up her mind to buy or not to buy. If the consumer considers a 
given price too high, she will buy some other competing merchandise or service 
If enough consumers do the same thing, the offending price which someone set, 
be he manufacturer or distributor, is going to be lowered or customer acceptance 
will be lost. The consumer is therefore the ultimate price fixer in our economy 
as long as competition exists. 

D. How the Gorernment fires prices.—1. In times of emergency, the Federal 
Government establishes agencies such as the Office of Price Administration in 
the last war and the present Office of Price Stabilization, with jurisdiction to 
control whatever prices are regarded as requiring stabilization in the interest 
of the public welfare. Such agencies derive their powers from Congress, 

2. The Government. indirectly, exerts a very effective pressure on the prices 
for commodities in the open market through the use of parity prices on agricul- 
tural products in conjunction with subsidies, production quotas and import 
quotas through wage and hour regulations ; and through tariff policies, 

III. Illegal price firing 

At least three types of illegal activity with respect to price fixing may be 
distinguished : 

A. Collusive price firing.—This means a horizontal combination in restraint 
of trade, a getting-together of competitors who agree not to compete on price or 
who work out collective arrangements or conspiracies to raise, lower, or stabilize 
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prices among themselves on some commodity or article. This kind of horizontal! 
collusive price fixing is a violation of the Sherman Antitrust Act. 

B. Unfair competition to establish monopoly.—This type of illegal price fixing 
has been described by the Department of Justice as “deliberate operations in 
the red to eliminate competition.” To avoid this type of illegal operation, chain 
stores must observe a certain price uniformity in all their outlets, regard’ess of 
varying efficiency, or risk charges of engaging in unfair competitive tactics in 
order to establish a monopoly. 

C. Price discrimination.—This is really an illegal form of mutual negotiation 
on price and it is the antithesis of unilateral price fixing. Here, a manufacturer 
or wholesaler may violate the law—the Robinson-Patman Act, in particular 
if he charges different customers different prices under the same conditions. 

IV. The role of fair trade 

The voluntary fair trade laws are simply one method whereby a manufacturer 
may set minimum resale prices “at his peril” in Justice Brandeis’ words, under 
competitive conditions, just as prices are established by every seller in our 
economy. Whoever sets the price, manufacturer or distributor, must make that 
price attractive to his customers or lose their acceptance, whether fair trade is 
involved or not. This is a basic law in our competitive economy. 

Under fair trade, price competition is transferred from the retail level to 
the manufacturer’s level. But this is not peculiar to fair trade. Other forms 
of resale price maintenance at the producer's level are found legally and socially 
acceptable, as we have seen; for example, consignment selling, dealer franchises, 
and direct selling by the manufacturer to the consumer. The only difference 
between these methods of distribution and fair trade is that in the former the 
manufacturer does not transfer title to the merchandise to an intermediate dis- 
tributor. Under fair trade, however, the United States Supreme Court has 
recognized that the manufacturer also retains ownership of the trade-mark 
which identifies the product he sells to a distributor. That trade-mark is the 
symbol of his product's reputation and good will. The dealer takes title to a 
specific quantity of the manufacturer’s merchandise; but he does not acquire 
title to the trade-mark distinguishing that merchandise. The manufacturer is, 
therefore, permitted, if he chooses, to exercise a basic right to protect his prop- 
erty—his trade-mark—by stipulating contractually the minimum resale price of 
the product it identifies. This restrains the distributor from exploiting a trade- 
mark he does not own through means which may injure it. 


THE PRICE JUGGLER’S BARGAINS 


Everybody loves a bargain. Any discussion of fair trade sooner or later gets 
around to consideration of bargains. The opponent of fair trade has sought to 
develop emotional bias against fair trade by asserting that it prevents consumers 
from getting bargains. When fair trade was fully effective, he sought to prove 
his point through flash surveys. He would go into certain stores in non-fair- 
trade States which were offering for sale certain articles at certain times at 
prices considerably below the then prevailing fair-trade minimums. And he 
concluded from these most unscientific of studies that consumers in the non-fair- 
trade States were better off than those in the rest of the country. In this 
statement, I have given the results of our studies which prove quite the contrary. 

Let us examine the bargains in the non-fair-trade States before May 21, 
1951, and in a number of cities across the country during the price wars immedi- 
ately following the Schwegmann decision. These bargains, so called, were 
nothing more nor less than loss-leaders designed to lure customers into a store. 
The retailer who uses loss-leader tactics builds his bait around national-brand 
products whose value is as familiar to the consumer as the worth of a dollar bill. 
In fact, he selects precisely those national brands which have been most success- 
ful in achieving wide consumer popularity. The retailer advertises these selected 
and well-known products at a cut price. Dazzled by the bargain, the customers 
fiock in. 

In many, many cases, the loss leader is nothing more than a decoy. It is 
very frequently not meant to be sold at all. Many merchants will go to unusual 
lengths to deprive customers of the very advertised “bargain” that brought them 
into the store. They will hide it. They will run out of it early in the morning. 
They will switch the customer to something “just us good.” 

Now, then, has the retailer really cut prices? The answer is “No.” What he 
has done is to juggle prices. He knows human nature well enough to understand 
that the instinct to shop, particularly in a store which has given the impression 
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of offering merchandise at low prices, is very great. He knows from experience 
that most customers, once lured into the store, will not be able to resist the urge 
to buy other things on which the retailer realizes a substantial profit. The 
pay-off to this retailer comes from the customer’s purchase of nonbargain mer- 
chandise—the ties and slips and dresses and fishing rods which the bargain- 
bent customer also bought. 

It is proper to ask, What about Mrs. Smith, who is smart enough and deter- 
mined enough to buy only the advertised bargain? She does get a bargain. 
But Mrs. Jones, by her other purchases, enabled the retailer to recoup the loss 
he incurred in the sale to Mrs. Smith—the loss and more. 

In short, the loss-leader retailer cuts a few prices; but he no more cuts prices, 
generally, than the magician on the TV screen saws a woman in half right before 
your very own eyes. ‘To compensate for a few price cuts, he charges more for 
other things. H» can’t do otherwise, because he has fixed costs and operating 
costs, and he buys his goods at about the same price as his competitors. An 
examination of his books will readily show that the store margin on all the 
things he sells—that is, the difference between what he pays for all his merchan- 
dise and what he sells all of it for—is as high or higher than the margin of his 
competitors. 

Therefore, the American consumer has not benefited from loss-leader selling, 
nor will she. But the valuable trade-mark of the manufacturer is exploited and 
cheapened in the process, and other retailers’ reputations for fair-dealing are 
impaired if not destroyed. 

Why don't small retailers resort to price juggling, too, when their bigger com- 
petitors start price wars? Some do. But most do not have the dollar power to 
take the risks in a price war. Nor do they have the widely varied assortment of 
products which, a department siore, for example, has. <A druggist cannot take 
higher mark-ups on dresses or yard goods when he is forced to sell national brands 
of drug products below cost ina price war. Most book shops do not sell millinery 
or Washing machines. In fact, most small retailers, with limited storage and 
display space, tend to concentrate on their particular lines. Thus, price juggling 
is very difficult and often impossible for them. Furthermore, they rely heavily 
on the sale of national brands, for they do not have the resources or the institu- 
tional reputation which permit giant retailers to develop private brands. 


SMALL BUSINESS AND “FAIR TRADE” 


The continued survival of small business in our economy is at stake in “fair 
trade.” Nonetheless, small business does not ask for special favors in its behalf. 
The public has decided that some segments of the economy—for example, agri- 
culture and shipping—are so important that direct and indirect subsidies are 
needed, despite the cost to the public. We believe that the public would wish to 
subsidize small business, too, if that were the only way to keep it alive. For we 
do not believe that the American people would want an economy without small 
business. But, as we have demonstrated, “fair trade” is not a subsidy, to be 
paid by the people in the form of higher prices or in any other form. 

In curbing loss-leader selling, “fair trade” checks a pernicious type of unfair 
competition which particularly harms small business. Competition by means of 
loss leaders is unfair and antisocial because it is based on the ganging up of 
dollar power, on the huge resources needed to sell goods at a loss and stay solvent. 
It can destroy small-business men, unable to match dollars with the giants, no 
matter how capable or efficient they may be. The final outcome is the end of the 
competition of the small with the big. Only the mastodons of the market place 
have the resources for such jungle warfare. 

It is misleading to talk of “free competition” as a justification for loss-leader 
tactics. In our society there is no free competition, if by “free” is meant 
“unbridled.” The American people would not tolerate such competition. No 
businessman is allowed to compete entirely on his own terms. He is always 
limited by what the public considers fair for all. The whole growth of a free 
civilization has consisted in tempering, in the interest of society, the liberty of 
the individual to do as he pleases. Congress has acted in the past to restrain 
competition regarded as harmful to the public interest by passing such measures 
as the Sherman and Clayton antitrust laws, the Federal Trade Commission 
Act, the Food and Drug Act, the Robinson-Patman Act. The “fair trade” laws 
fit Closely into this pattern. Today they are needed more than ever due to the 
revolution in retailing that has taken place during the very 20 years of the life 
of “fair trade.” 
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The age of giant retailing is here, and to stay. Side by side with our 1,777,317 
retailers (according to the 1948 business census of the United States), tremen- 
dous retail organizations have grown up, some with larger resources than most 
of our manufacturers. “Fair trade’ has not hindered this development, which 
coincided with the greatest economie expansion in our history. 

Twenty years ago, the first “fair trade” law was passed because there had 
been abundant evidence of how price-juggling could be used as a very effective 
weapon to destroy smaller competitors. Today, this weapon is more powerful 
and dangerous than ever because of the revolution in American retailing. 

A comparatively small group of giant retailers—400 out of the almost 2,000,000 
retail establishments—now have more than half the total national sales volume 
in many of the lines of merchandise they handle. These giants include large de- 
partment stores, mail-order houses, chain stores of various kinds, and giant 
“independents.” Some of them, such as Sears-Roebuck and A. & P. are larger 
than 99 percent of individual United States manufacturers, the census figures 
reveal. 

These 400 giant retailing organizations directly or indirectly control about 
100,000 store units throughout the country. In 1948, they had a sales volume of 
some $31 billion, or slightly over half of the total $60 billion volume in the retail 
fields in which they operate, according to figures furnished by E. B. Weiss, a 
marketing consultant and author of a book on the subject. In the January 1952 
issue of Grey Matter (published by Grey Advertising Agency, Inc.), it is noted 
that exactly 20 giant retailers will turn in, during 1951, a combined volume of 
some $18 billion. In the merchandise categories in which these 20 giants did 
at least $15 billion, total retail volume in 1951 will probably be about $75 
billion. In other words, the big ones are big. 

They are big enough to create their own private brands, some of which are 
as “national” as national brands. Through large-scale advertising and mer- 
chandising, they compete intensively with well-known national brands. Such 
growth and competition are most certainly in the consumer’s interest. For they 
intensify, among other things, the price competition in the market place as 
between fair-traded national brands on the one hand, and, on the other, national 
brands which are not fair-traded, as well as private brands which need not be 
because they are controlled absolutely by the retail stores sponsoring them. 

The giant retailers have huge stakes in the market, and none can afford to 
let any other get the reputation for underselling. Without effective fair trade, 
this leads to price wars, with loss leaders as the big guns. In such price wars, 
the little fellows are trampled. As just one instance of what can happen, in the 
New York price wars of last spring, it is reported that 10 weeks of price- 
footballing Sunbeam Mixmasters by the hig department stores caused 5,000 small 
retailers to lose their Mixmaster business indefinitely. The United States Sen- 
ate’s Select Committee on Small Business, in its annual report for 1951 just 
issued, estimated that if the price war had lasted 6 months, 20,000 stores would 
have gone out of business. 

Many department stores, although forced to participate in price wars, recognize 
that such destruction of small business gravely injures our whole free-enterprise 
economy. Although department stores generally were opposed to fair trade 20 
years ago, today a large majority of them have announced their support for it 
through polls, the results of which are still to be made public. It can now be 
said that the attitude of many department-store executives in the United States 
is typified by the position of Fred Lazarus, Jr., president of Federated Depart- 
ment Stores, Inc., which includes some of the country’s leading stores. Con- 
demning the New York price wars, Mr. Lazarus told his annual stockholders’ 
meeting on June 5, 1951: 

“Retailers had hoped loss-leader selling was a relic of past decades and would 
remain in the discard. For such selling is a destructive kind of merchandising. 

“It hits tens of thousands of small retailers who perform a real service to 
their communities as distributors of the very merchandise being used as loss 
leaders. 

“It injuries seriously those unfortunate mannfacturers who ultimately lose 
their market because their products are ‘footballed’ * * *.” 

Because of the nature of our distribution system, as we have pointed ont, 
price wars today inevitably become a battle of the giants. Without fair trade, 
such battles are a perpetual sword of Damocles hanging over small business. 
And price wars are sure to be revived, unless effective fair trade intervenes, 
when any giant retailers decide that the hypodermic and deceptive methods of 
loss-leader selling are required to bring in the customers so that the stores can 
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match last year’s sales volume. And, as one retailer said recently before the 
National Retail Dry Goods Association, the price wars to come will make those 
of last June seem like small potatoes. 

Fair trade, while not penalizing bigness or hampering economic growth, gives 
the little fellow a chance to compete successfully, too, in terms of his efficiency, 
energy, and imagination. In the same period that the giants became bigger, the 
umber of retail stores increased by 300,000, 


EFFICIENCY > SMALL BUSINESS VERSUS BIG 


It is glibly assumed that the efficiency of big retailers would allow them to 
pass on savings by taking lower margins—and by efficiency it is meant that costs 
ire kept low in relation to sales. 

Various types of retailers operate at various levels of efficiency. It can be 
demonstrated that the push-cart peddier in one sense is the most officient retailer 
fall, because he has virtually no costs. But would we want a push-cart 
economy ? 

Department stores are concededly etlicient. The accepted standard statistics 
relating to department store costs are those which for 51 years have been 
ompiled and published by the Graduate School of Business Administration of 
Harvard University. Its Bulletin No. 134, Operating Results of Department 
ind Specialty States in 1950, by Prof. Malcolm BP. McNair, summarizes the 
iverage cost of doing business in a department store for that year as follows: 

Percent 
Net sales in owned departments _ 100.0 
Gross margin ? a. 5D 
fotal expenses a2. 2 


Gross margin, in relation to retail store operations, means the charge which 
must be added to the wholesale cost of the merchandise in order to sell at a 
profit. As an example, based upon the above average operating results, if the 
store pays 64% cents to acquire an item of merchandise, then it must put that 
tem on snule on its counter for S1 If that item, turned into a loss leader, is 
sold for less than $1, then the store must realize a correspondingly greater margin 
on some other item of merchandise. 

What are the figures for drug stores? In 1949, a study was developed for 
the Bureau of Education on Fair-Trade by William R. Spurlock, director of 
the economic research division of Eli Lilly & Co., from data which the company 
regularly obtains for its annual Lilly Digest. The figures for this study were 
provided by 1.222 drug stores (1,051 in fair-trade States; 71 in the nonfair- 
trade urea.) ‘They show that in 1948: 

1. The operating costs of drug stores in the fair-trade States were 26.17 
percent of sales: whereas the comparable cost for drug stores in the nonfair 
trade area was 27.57 percent of sales. 

2. The gross margin of fair-trade drug stores was 22.54 percent, whereas in 
the nonfair-trade area it Was 32.74 percent. 

3. Operating costs and gross margins of drug stores were lower than those 
for department stores, 

In 1950, operating costs of all drug steres in the country (no breakdown is 
available as between fair-trade and nonfair-trade areas) was 27.2 percent, 
Whereas those for department stores was 32.2 percent, 

And, while on the subject of operating costs, it might be well to note that 
approximately two-thirds of the gross margin of all types of stores is accounted 
for by the expense of wages and salaries to American men and women seeking 
fo earn a living. This two-thirds is reflected in the minimum resale price 
which the manufacturer establishes when he fair-trades his product. It must 
be there, else the retailer would have no gross “profits” from which to pay his 
employees. 

All reputable retailers’ operating costs, which must be covered by their gross 
margin, include the elements which go to make retailing a service to customers. 
Retailers, large and small, must stock and display a wide variety of goods, 
provide clean, convenient stores, be prepared to give refunds on returned mer- 
chandise, and in many cases, to provide repair service on appliances, ete. By 
contrast, the discount house—a price-juggler under another pame—operates as 
a perasite on other retailers who in effect serve as a showroom for it. Cus 
tomers are told to examine the merchandise on display in reputable stores, note 
the price tags and then come to the discount house for “bargains.” But, as 
with other forms ef price juggling, there is no magic secret of efficiency in 
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volved here. The discount house does not have the operating costs of the reput 
able retailer because it does not provide the services of legitimate retailing. 

hair-trade doesn’t guarantee a living to anybody. Under fair-trade, mann 
facturers, wholesalers, and retailers must still do their jobs efficiently if they 
are to stay in business. The inefficient will still go broke; but their bankruptcy 
will result from inefficiency rather than from the unfair competition of price 
jugglers. 

FAIR TRADE AND NATIONAL BRANDS 


Fair-trade helps to make accessible to a mass market many of the low-cost 
Inass-produced goods which have given the American people such a high standard 
of living. Mass production requires mass demand and a very wide system of 
distributors. The manufacturers of national brands create mass demand for 
their trade-marked products by heavy investments in research, advertising, and 
Through the identifying trade-mark, the national brand can be sold 


promotion. 
millions of con 


on the reputation and good will of the manufacturer among 
sumers. 

The national brand’s fine repute and wide acceptance makes it highly suitable 
(from the price-juggler’s viewpoint) as price bait. But when price-warring 
drives the national brand’s price lower and lower, consumers begin to doubt 
its intrinsic quality. In the price war of last June, Bayer aspirin, with a fair 
trade price of 59 cents, was finally driven down to 4 cents. Consumers drew the 
most damaging (and unfounded) conclusions as to What must have happened 


to Bayer’s quality. One customer telephoned the manufacturer to ask whether 


the Bayer aspirin being sold at so sensationally low a price was not really Bayer 


aspirin seconds; of course, it Was not. Another customer told the manufacturer 
that she and her friends had a bet as to whether the advertised Bayer aspirin 
was really old aspirin that the store had failed to sell; of course, it was not, 
because Bayer aspirin sells fast. These questions are, I think, a vivid reflection 
of the process of product deterioration in the consumer's mind which price-foot 
balling stimulates. 

I have been told that other products have also lost prestige in the eyes of the 
consumer's because of loss-leader tacties. Ingersoll watches are often given as 
an exainple of such loss of prestige and of markets. Djer-Kiss face powder, once 
a famous product, is said to have lost much of its market because of indisecrimi- 
nate and predatory price-cutting in the early 1930's. Antony and Cleopatra 
cigars, some years ago, were price-cut so much that few retailers cared to handle 
this profitless item. The manufacturer thereupon developed a new line of Antony 
and Cleopatras, called TVF, the distribution of which it controlled. When fair 
trade became effective in the 1930's, even the former price cutters of the regular 
brand flocked to the new brand. They had found, according to the information 
given me by the manufacturer, that the public would no longer buy the regular 
line because it had come to have little value due to price-cutting. 

Under fair trade, the manufacturer if he chooses (not all do) can protect his 
trade-mark from damage. He can retain his distributors better, and be confident 
that they will not put his product “under the counter” or stop handling it alto 
gether. For retailers have no incentive to handle a prefitless item. Even the 
chain stores will refuse to carry a loss-leader item at the point in the downward 
process Where it becomes all “loss” and no “leader.” 

By creating a strong demand for certain types of products, national brands 
provide a ready-made market for the big retailers’ private brands. The big 
retailers do not rely heavily on the reputation of the national brands. With 
ample capital for promotion, they can sell their private brands on their own 
reputation. Some private brands, in fact, sell more widely then leading na 
tional brands in the same general class. The big loss-leader retniler, therefore 
has no quatms about doing a national brand to death by using it as bait, since 
his real aim is to sell his private brands (generally at higher margins). After 
he is through with one national brand, he simply starts on another. This, how 
ever, is definitely not true of all big retailers. Some big retailers do not en 
gauge in loss-leader operations. They merchandise vigorously and effectively 
They sell their own private brands and the institution is behind them. They 
have intensified competition, fair competition, in the market place. Fair trad 
will take nothing from them. 

The small retailer cannot sell on his own reputation. In effect he hitches his 
wagon to the reputation of the national brand in order to compete with the big 
stores. National brands are his basie stock-in-trade. If his basie inventory 
becomes unsalable except at ruinous loss, his livelihood is threatened. As he 
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watches his customers troop off to the price juggler, his costs begin to catch up 
He begins by cutting wages and firing. The end of his road 


with his sales. 
is bankruptcy. 

But it is the manufacturer who has the greatest stake in the national brand. 
The retailer may be able to sell many national brands, but the manufacturer 
can sell only one (figuratively, though not literally)—his own. Years of hard 
work and heavy financial investments in research, manufacturing, sales, and pro- 
motion may be wiped out when his valuable trade-mark is caught in the cross- 
fire of a price war. 


Farr TRADE YESTERDAY AND TODAY 


The American people have tried and approved fair trade. For two decades, 
the citizens and legislatures of the 45 fair-trade States have had every oppor- 
tunity to observe the effects of their fair-trade laws, and to repeal them if they 
wished. None has ever been repealed. Sixteen high State courts have found 
fair-trade constitutional, while only one—that of Flerida—held Florida’s orignal 
Fair Trade Act unconstitutional. The Florida State Legislature, however, has 
enacted an amended fair-trade law, designed to meet the State supreme court’s 
objections. In 1936, the United States Supreme Court upheld the constitutionality 
of the State fair-trade laws. Congress, in passing the Miller-Tydings Act, 
endorsed the operation of fair trade in interstate commerce. American con 
sumers have overwhelmingly cast their vote for fair trade, for they have con- 
sistently bought more and more goods sold under fair trade, 

fair-trade legislation has its viewers with alarm, of course. But a glance at 
history reminds us that almost every constructive piece of legislation now on 
the statute books had ifs viewers with alarm, too. In the course of legislative 
debate, the Sherman Antitrust Act was condemned as a statute which would 
erush couipetition. The Federal Trade Commission Act was called an infringe- 
ment upon our basic liberties. The establishment of the Federal Reserve System 
was called un-American, and it was prophesied that the Securities and icxchange 
Act would destroy the operations of the stock market and undermine the savings 
of the American people. 

On the other hand, distinguished Americans have spoken out powerfully on 
behaif of the concept of resale price maintenance, as for example: 

The late Justice Oliver Wendell Holmes of the United States Supreme Court 
said in 1911: “I cannot believe that in the long run the public will protit by this 
Court permitting knaves to cut reasonable prices for some ulterior purpose of 
their own and thus to impair, if not to destroy, the production aud sale of articles 
which * * * the public should be able to get.” 

Another Justice, the late Louis ). Brandeis, observed : 

“The position of the independent producer who establishes the price at which 
his own trade-marked article shall be sold to the consumer must not be confused 
with that of a combination or trust which, controlling the market, fixes the 
price of a staple article. The independent producer is engazed in a business 
open to competition. He established the price at his peril—the peril that, if le 
sets it too high, either the consumer will not buy, or, if the article is nevertheless 
popular, the high profits will invite even more competition. 

“The consumer who pays the price established by an independent producer 
in a competitive line does so voluntarily; he pays the price asked, because he 
deems the article worth that price as Compared with the cost of other competing 
articles * * *. The competition attained by prohibiting the producer of a 
trade-marked article from maintaining his established price offers nothing sub- 
stantial. Such competition is superticial merely. It is sporadic, temporary, 
delusive. It fails to protect the public where protection is needed. It is power- 
less to prevent the trust trom [fixing extortionate prices for its product. The 
great corporation with ample capital, a perfected organization, and a large 
volume of business can establish its own agencies or sell direct to the consumer, 
and is in no danger of having its business destroyed by price-cutting among 
retailers. But the prohibition of price maintenance imposes upon the small 
and independent producer a serious handicap. 

“Already the displacement of the small, independent businessman presents a 
grave danger to our democracy. The social loss is great: and there is no economic 
vain * * *, Shall we under the guise of protecting competition further 
foster monopoly by creating immunity for the price-cutters? 

“America should be under ne illusions as to the value or effect of price-cutting 
It has been a most potent weapon of monopoly—a means of killing the smal 
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rival to which the great trusts have resorted most frequently. It is so simple, 
so effective. Far-seeing organized ec apital secures by this means the cooperation 
of the shortsighted unorganized consumer to his own undoing. 'Thoughtless or 
weak, he yields to the temptation of trifling immediate gain, and selling his 
birthright for a mess of pottage, becomes himself an instrument of monopoly.” 

The late Chairman of the Federal Trade Commission, Colonel Charles H. 
March, said: 

“These fair trade acts, suplemented by the Federal Fair Trade Enabling Act, 
are deliberately designed to keep competition in American business. Those who 
opposed these acts, on the other hand, sought to destroy competition. They 
knew—and it is the settled rule of economics—that competition destroys price- 
fixing and gives products to the publie at the lowest possible cost * 

“If the people of the United States want monopoly, if they want ‘i the 
avenues of production and distribution in a community controlled by one or a 
few, then loss-leader selling is a way to obtain this. If, on the other hand, they 
do not want to put all the production and distribution of the necessities of life 
into one or a few hands, then the competition of the small-business man must 
be present and unfair trade parctices must be prohibited * * *. Loss-leader 
selling is one of the most remorseless enemies of healthy competition.” 


EFFECTIVE VOLUNTARY FAIR TRADI 


Fair trade does not put the Government into business. It involves no form 
of governmental price control. No Government agency enforces fair trade 
or spends a nickel on it. All fair-trade contracts are purely private, enforceable 
only by the parties at interest. Commercial disputes arising from the operation 
of fair trade are resolved, as with all other commercial disputes, either by nego- 
tiation between the parties at interest or by litigation. 

Voluntary fair trade is quite different from both the so-called mandatory fair- 
trade laws and State unfair-sales acts. The former apply primarily to the 
distilled spirits industry and require manufacturers and distributors to set 
minimum resale prices fer liquor. The aim of these so-called mandatory fair- 
trade laws is social, mnainily, to prevent the overconsumption of alcoholic bey- 
erages that might resuit from price wars. Unfair sales acts, in force in some 
31 States, prohibit below-cost sales on such commodities as cigarettes and set 
a minimum margin for the retailer. They are Government-enforced, The fair 
trade with which this brief is concerned has nothing to do with either Govern- 
ment compulsion or Government price-setting. 

Under effective fair trade the fair-trade contract applies to all distributors 
who handle the trade-marked goods covered by the contract—even to those who 
do not sign the contract. For the price-juggler would never voluntarily sign a 
fair-trade contract. The 45 States which enacted fair trade recognized that 
and wrote the so-called nonsigner clause into the law. Just as the traffic laws 
are designed to curb the reckless driver, so fair trade was designed to curb 
the price-juggler. Nothing compels him to carry fair-traded merchandise, but, 
if he chooses to, knowing it is fair-traded, he is required by the nonsigner clause 
to respect the conditions of sale. And unless the nonsixner clause is effective 
in both intrastate and interstate commerce, retailers everywhere are at the 
merey of irresponsible price-jugglers. 

Today, 20 years of progress in fair trade are in jeopardy. The Schwezmann 
decision, while inferentially reaftirming the constitutionality of the State fair 
trade laws, held that the Miller-Tydings Act could not be interpreted as covering 
the nonsigner clause in interstate commerce. The so-called Wentling decision 
of the Third Circuit of Appeals held that retailers are not bound by fair-trade 
prices when they sell across State lines. The effect of these decisions is to en- 
feeble fair trade in interstate commerce, They raise the question: Did Congress 
in 1937 mean to make a futile gesture in passing the Miller-Tydings Act? The 
friends of fair trade do not think so. Quite the contrary, they believe—as 
everybody for some 14 years believed—that Congress intended to make fair 
trade fully effective in interstate commerce. All the friends of fair trade ask 
today is that Congress do now what it thought it did in 1937, but which the 
Supreme Court in 1951 said it did not do. 

The Schwegmann and Wentling decisions also seriously weaken the rmght of 
the States to regulate their own affairs. Nearly all fair-traded products as they 
go from manufacturer to consumer move between, as well as within, States. 
The question of what is intrastate, as distinguished from interstate, commerce 
is a most difficult one to decide, as shown by the multiplicity of conflicting court 
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decisions on fair trade since the Schwegmann ruling. Almost any form of 
commerce involving fair-traded national brands, even within a State, may now 
be regarded by some courts as interstate commerce and hence subject to the 
Schwegmann ruling. Consequently, the right of each sovereign State to adopt 
for itself an effective fair-trade policy is virtually nullified. 

Unless fair trade is made healthy again, the recurrence of vicious price wars 
is more than ever likely. The soaring cost of living has led to marked consumer 
resistance. For the foreseeable future, we shall have a buyer's market. As 
retailers bid for their share of the consumer's dollar, competition will be fiercer 
than ever. The pressure for the giants of retailing to let loose price wars will 
be multiplied tenfold. 

Effective fair-trade laws, while they will not and should not restrain the com- 
ing struggle for retail power, will nevertheless help to avert the destruction of 
small business in this struggle. This small business comprises not alone the 
drug industry. It includes also these other fields: Cosmetics, books, jewelry 
and watches, automobile accessories, electrical appliances, sporting goods, hard 
ware, Cameras and photographic supplies, tobacco products, and housewares 

National brand products sold under fair trade through wholesale and retail 
outlets are estimated to account for something over $5 billions of annual sales 
volume, But these wholesalers and retailers understand that fair trade is only 
one form of resale price maintenance. They know that resale price maintenance 
has other legal bases, as well. They know, too, that approximately $80 billions 
in annual retail sales in this country are accounted for by trade-marked prod 
ucts with standard retail prices maintained by consignment selling, dealerships, 
and other legal forms of price maintenance used by manufacturers without 
recourse to fair trade. They know that these trade-marked products include 
automobiles, newspapers and magazines, home furnishings, radios and house- 
hold appliances, and certain apparel. If the practice of resale price maintenance 
is economically, legally, and socially acceptable for a large group of producers 
who are able to use consignment selling or similar distribution techniques, the 
friends of fair trade believe it would be illogical and discriminatory to oppose 
resale price maintenance under voluntary fair trade. For, if resale price inain 
tennace be socially and economically unacceptable under fair trade, it cannot 
be acceptable under any other concept of law. 

fhe importance of restoring the fair-trade laws to their former strength and 
effectiveness has been clearly recognized in the latest annual report of the United 
Stutes Senate's Select Committee Committee on Small Business. In chapter 10, 
The Fair Trade Laws, the committee reaches the following conelusions : 

“The events of the past year in the field of fair trade have been of grave con 
sequence to your committee. In particular, the Schwegmann decision and the 
ensuing price Wars Were viewed as matters of tremendous import to small busi- 
ness. Had the price wars continued, they could have done incalculable harm 
to countless small businesses. The memory of the early 1980's and the great 
numbers of small, independent concerns that were then lost to the economy 
directly as a result of similar price wars is still fresh. The possibility is strong 
that the damage to fair trade wroucht by the Schwegmann decision might well 
precipitate similar business failures should our economy suffer a sudden 
reversal. * * *® 

“Your committee is hopeful that the members of the business community 
Will recognize their responsibilities in this situation and that they will realize 
the dangers inherent in loss-leader selling and cut-throat competition, that the y 
will realize that such practices can result only in damaging the whole economy. 
* * * The good sense and recognition of their responsibilities should imipel 
the overwhelming mass of the business community to the logic and wisdom of 
fair trade. 

“Your committee intends to keep a close watch on fair trade during the com- 
ing months. It will scrutinize closely the efforts of the business community te 
police itselt It will also be vitally interested in the progress of pending legis. 
lation on fair trade. The advantages of fair trade are evident, and your com 
mittee will be awake to any opportunities in the legislative field that would 
renew the stability and security of small business. The Nation’s economic well 
being depends to a large extent on the vitality of America’s small businesses 
Threats of price wars must be eliminated if that vitality is to endure.” 

One of the Nation’s top department-store executives warned during the height 
of the price war in New York last spring: “If we don’t protect middle-class 
business, the country will wind up with a couple of big monopolies and 150,000,000 
proletarian workers.” In the two decades of fair trade, efficient big, medium, 
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and small retailers, independents and chains, in villages and cities flourished 
side by side. Fair trade has guarded that precious right to work for one’s 
self which is basic to our free-enterprise economy. That right cannot long 
endure if small business in America is permitted to be destroyed by unfair 
competition. Members of Congress must ask themselves whether the disappear- 
ance of the right to dream and plan and build one’s own business is not too high 
a price to pay for a few phony bargains. 

For all these reasons, Dr. John W. Dargavel, executive secretary of the Na- 
tional Association of Retail] Druggists, and chairman of the Bureau of Education 
on Fair Trade, joins me in urging upon the Interstate and Foreign Commerce 
Committee of the House of Representatives a sympathetic consideration and, 
we hope, a favorable report on H. R. 5767. 





AMERICAN Farr TrapeE Councin, INc., 
Gary, Ind., April 16, 1951, 


Re: Emergency—fair trade, (For attention your president, please.) 
To All Manufacturers of Brand-Name Products: 

Your help now may give Missouri citizens a fair-trade law. 

Please—at once and without fail—write to each of your direct customers in 
Missouri a letter—and send them a telegram—-as per copies enclosed, 

Over 30 diversified reseller associations in Missouri are behind this fair-trade 
movement, They are now asking, through this council, for your help. 

Nearly 100 successful meetings of chambers of commerce and other business 
groups in Missouri have been held recently urging passage of this fair-trade bill. 

Many Missouri newspapers formerly opposing fair trade are supporting this 
fair-trade bill. 

Now it’s your turn—please act fast. 

With such cooperation at once from you chances for passage of fair-trade 
legislation in Missouri are excellent. 

Cordially, 
Jno. W. ANpeRSON, President. 

P. S.—If you are a Missouri manufacturer, it is requested that you also com- 
municate directly with the members of the criminal jurisprudence committee 
(referred to in the form attached) urging them to report the bill to the floor of 
the senate for a vote. 


SUGGESTED FORM FOR FAST LETTER (ATR MAIL AND SPECIAL WHERE INDICATED) TO ALL 
YOUR DIRECT CUSTOMERS IN MISSOURI—DATED EVEN WITH TELEGRAM SUGGESTED 
HEREWITH 
Dear Mr. ———— : We wired you today as follows: “Urgent you act quick. Sea 

our letter today reference legislation.” 

Missouri Senate bill 42 to establish fair trade in your State is now in the 
hands of the criminal jurisprudence committee of the senate. It is reported 
that enough senators were pledged to vote for the bill to insure its passage—if 
und when it is reported out of the committee to the floor of the senate for a 
vote, 

Passage of a companion bill in the house we are told is assured. So the only 
job remaining appears to be to persuade members of the criminal jurisprudence 
committee of the senate to report the bill out to the floor of the senate for a vote. 

The members of the criminal jurisprudence committee of the senate are: Ed- 
ward V. Long, Richard J. Chamier, John A. Johnson, Robt. H. Linneman, Anthony 
M. Webbe, William M. Quinn, Hartwell G. Crain, Frank M. Frisby, Michael Kin- 
ney, Edward J. Hogan, Jr.:; R. Jasper Smith. 

(Write them care senate post office, Jefferson City, Mo.) 

Whether from your district or not, please at once see, write, wire, or telephone 
each member of that committee urging that senate bill 42 be reported out promptly 
for favorable action by the senate. 

Point out that lack of a fair-trade law in Missouri has discouraged manufae- 
turers from building plants and expanding their operations in your State. 

Point out that 45 States have fair-trade acts which permit manufacturers of 
products in open competition with other products for a similar purpose to name, 
if not done in collusion with competitive manufacturers, a price below which the 
product may not be sold. 
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(Manufacturers doing the same thing in Missouri are fined heavily in suits 
brought by the attorney general under the Missouri Antitrust Act. It is a good 
act when not stretched to harass and discourage honest manufacturers from 
establishing production and expanding their distribution within the State, which 
increases employment. ) 

The fair-trade bill now pending, if enacted, would prevent their persecution 
of manufacturers—-while leaving both manufacturers and resellers open to perse- 
eution for any collusive price-fixing between competitors, Which is a real and 
sound intent of the Missouri antitrust law. 

Point out that fair trade protects consumers against hidden quality dilution 
forced by uneconomic price manipulations by predatory retailers building 
monopoly. 

(Such monopoly is built by using as store-traffie lure popular trade-marked 
products sold at losses made up by the retailer times over by inflated prices on 
products and services having no well-known standards of value. 

Point out that industrial growth in Missouri will be encouraged by enactment 
of this fair-trade bill. 

Point out that most newspapers in Missouri are now supporting the bill—the 
few exceptions being principally papers relying on cut-price advertising by re- 
tailers building monopoly. 

Public sentiment now is running strong for fair trade in Missouri. Both the 
senate and the house will pass this bill if given a chance to vete. And we are 
confident that by giving your own assurance to members of the: criminal juris 
prudence committee that the bill is a good one and that you want it-—your friends 
want it-—the Missouri needs it—-it will be reported out by the estimable members 
of that good committee—for prompt passage by the senate. 

Please let nothing intervene to delay you. 

A tremendous amount of work has been done in Missouri for this fair-trade 
bill—and now it is your turn to help. 

(Your closing. ) 
(Your signature.) 

PP.) S—Even if you have already written your legislators, please write again— 
or phone— or wire them. 


AMEBICAN Farr TRApE CouNcti, INc., 
Gary, Ind., October 23. 19517. 


Jo all members of American Fair Trade Council and selected known fair-trading 
manufacturers: 

Legislation banning resale-price maintenance may be introduced before the end 
of the vear in the Canadian Parliament. 

The Government in the speech from the throne at the opening of the current 
session of Parliament indicated that it planned legislative action on the report of 
the MacQuarrie committee on combines. 

The MacQuarrie committee in its report to the House of Commons labeled the 
practice of manufacturers dictating minimum sales prices to retail distributors 
as restrictive and monopolistic 

The committee in its report recognized the loss-leader device as monopolistic 
and against public welfare. However, the committee did not consider that it 
presented any itumediate danger because of inflation. 

Two of the committee’s recommendations were: 

1. To make it an offense for a mannfacturer or supplier to recommend or 
prescribe minimum resale prices for his products. 

2. To make it illegal for a manufacturer or supplier to refuse to sell, to with- 
draw a franchise or to take any other form of action as a means of enforcing 
minimum resale prices. 

Some retail stores in Canada are already engaged in price-cutting wars on 
brand-name products 

Canadian news stories state that the proposed legislation strikes at both 
interprovincial and Provincial trade. 

You may be interested in writing to your Canadian distributors concerning 
this proposed legislation. In your letter you may wish to point ont the benefits 
to the public of resale-price maintenance and suggest that they write their 
members of the House of Commons. 

Cordially, 
JNO. W. ANDERSON, 
President. 
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AMERICAN Fain TRADE CounciL, INC., NEWSLETTER, OcToBER 15, 1951 


Gary, Ind.: This Newsletter is a regular feature prepared by the 
American Fair Trade Council primarily for the information of 
members of the council. 


OPERATION RESTORATION 


Here and there is occasionally heard an expression of impatience regarding 
organized efforts to formulate plans and procedures and action toward the 
restoration of fair trade to its full potency for broad public service. 

Nearly 5 months age (as this is written) the United States Supreme Court 
handed down its now famous decision in the Schwegmann case. 

The Supreme Court's decision actually pointed a way te remedy the Miller 
Tydings Act's defects. 

The Miller-lydings Act must be amended to include therein, a clearly de- 
fined clause which unequivocally permits manufacturers of trade-marked prod 
ucts, Who are engaged in interstate commerce, to so conduct their fair-trade 
activities that the public may benefit fully from the fair-trade laws now on the 
statute books in 45 states. 

One month after the Supreme Court rendered its unexpected decision, a 
group of 22 distinguished lawyers met in Chicago. 

Nineteen of these lawyers represented one or more manufacturers who have 
been fair-trading their products. Three of them were affiliated with the Amer- 
ican Fair Trade Council and two other associations. 

During the 2-day session, a draft of an amendment to the Miller-Tydings Act 
was born. 

It was unanimously approved by the 22 lawyers. It represented their com 
posite thinking. It may receive, at the hands of its authors, minor refinements 
before presentation. 

This draft of a snggested amendment to the Miller-Tydings Act is now know! 
as the 22 Lawyers’ Draft. 

The Supreme Court's decision ruled that the Miller-Tydings Act did not permit 
interstate action against nonsigners. 

Many authorities hold it was clearly the intent of the original authors of the 
act and of Congress that the act be given such interstate effect. 

The 22 lawyers’ draft amendment leaves no room for misinterpretation. 
“tight.” 

Although the approved amendment has been ready for congressional sponsor 
ship for some time, it has been held in abeyance 

Timing is of the utmost importance and there have been distracting influences 
and measures in Washington which have created an attuosphere considered detr 
mental to the introduction of this new bill to date. 

This in spite of the fact that “fair trade” ranks in importance with other vita! 
issues, because it plays so great a part in our sound incentive economy. 

Congress is tired and is looking forward to an early recess—to January 6. 

So the 22 lawyers’ draft of an amendment probably will not (should not) 
before Congress until it reconvenes in January. 

In the interim period, much effective work is to be done 

We said, “Congress is going to recess soon.” 

Mr. Representative and Mr. Senator will be going home. They look forward 
to their return to their respective States—their districts—and constituents 
Legislators want to know first-hand how their people are thinking about the 
issues of the day. Legislators want to find out how they can best serve the 
great mass of the public—not just a few. 

The American Fair Trade Council and other organizations and individuals 
who have studied the subject are committed to the belief that only corrective 
national legislation can restore “fair trade” to its original intent and potency, 
for the benefit of all of our people. There is no alternative. 

So we are proceeding along the lines of our belief and understanding. 

We have prepared and sent a letter to all members of AF’PC, enclosing a sug 
gested form for letter to be processed by the manufacturer on his own letterhead, 
and to be mailed by the manufacturer to every one of his reseller customers, 

The letter from the manufacturer to the retailer states clearly how vital it is 
(in the interest of the retailer's own business and the interest of his consumer- 
customers) that he make personal contact with his Congressman and with his 
Senator while they are spending their recess on their lome grounds. 


, 
Fd 
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Along with the letter which the retailer has received from his manufacturer 
is a sheet containing, on both sides, salient truths about “fair trade’; truths to 
act as antidote to the many misstatements which the enemies of “fair trade” 
believe it to their advantage to cirenlate and propagandize. 

So when the retailer meets his Representative—and his Senator—he is thor 
oughly grounded, factually and sincerely, in the subject he will discuss. 

Legislators will listen—and heed. 

The voices of millions of good Americans, in 45 out of our 48 States, previously 
had spoken out loud for “fair trade’’—by their legislators and their courts 

That’s why all but three of our States have “fair trade’ laws * * *  impor- 
tant contributors to our dynamic American progress. 

Also accompanying the letter which the retailers will receive from their “fair 
trading” manufacturers is a suggestion that each retailer send his check for “5 to 
Oo” dollars to the AFTC to help finance its campaign, Operation Restoration.” 
A small contribution indeed to a cause so vital to the retailer. 

Also, two charts, with accompanying explanation, were prepared by the Ameri 
ean Fair Trade Council and sent to all of its members. 

It is indicative of an effort to give practical effect to a series of discussions 
between AFTC and NARD, looking toward establishing a working understanding 
DYN which the activities of the two organizations. for the restoration of “fair 
trade,” can be related effectively 

This material has also been sent to the executive secretary of NARD since the 
subject miutter lad previously been discussed extensively bv the acting heads of 
these two organizations 

While the American Pair Trade Council is primarily a single-purpose, nonprofit 
organization, representing manufacturers of diversified industries, which are 
“fair trading” one or more of their products, the AF'TC is ready and willing to 
assist other organizations having a common “fair trade” interest and objective 

This is not a job for any single Class or group. No single organization holds a 
“majority interest” in “fair trade.” 

“Operation Restoration.” like freedom, is everybody's responsibility 

That is, everybody's except those powerful, predatory, monopolistically consti 
tuted few who consider “snare trade” more advantageous to themselves than 
“fair trade.” 

Human inertia has bred more havoe in the world than has sin and its Satan. 


(Form for you to process, with the single-page enclosure, and tail to all Your 
customers See our transmittal bulletin dated September 26, 1951, here 
attached ) 


NOW, YOUR AFTC “OPERATION RESTORATION” 


To You, Our Customer: 

These two things you can do now to help restore “fair trade 

Your influence as established in your community makes your views imp 
to your Representatives in Congress 

Your Representative in the House, and both your Senators, will be back home 
soon, because about October 15 Congress will recess until January 6. Legislators 
welcome these recesses, which help them reach closer understandings with their 
constituents 

Attached, for your pocket reference, on a single sheet, are the most persuasive 
truths about “fair trade,” the most potent reasons why your national legislators 
should support “Operation restoration,” and the best possible amendment to the 
Miller-Tydings Act—to muke “fair trade” again the fully effective servant of 
the American public. 

With these simple truths fixed firmly in your mind, please do not wait for 


your Congressman to come to see you. Go to see him and tell him how you feel 
about “lair trade.” Make no mistake, he'll listen, gladly, and he will not 


forget. 

For you to fail to see him would encourage him to give credence to the poison- 
ous misrepresentations pumped into hin: constantly in Washington by the very 
alert and active enemies of “fair trade.” who are usually prompted or subsidized 
by those resale monopolists who would choke off your income and bring you grief, 

Unless “fair trade” is mended soon, no straightforward retailer in) America 
can hope to escape punishing losses always imposed as the “0S percent profit 


feeder, 5 percent loss-lender” store-traffic lurists invade more and more of the 
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main streets of our soundly American communities—to make suckers out of the 
communities’ wage earners and to make wage earners out of good home-tow! 
retailers—retailers who now carry so large a share of civic responsibilities 
in the community. 

A tenth of the time and energy retailers have devoted to protesting the bru 
tality of loss-leader tricksters, if now devoted to “Operation restoration,” and to 
telling the right people the right truths about “fair trade,” will restore “fair 
trade” fully to your service and to the service of your customers, and will! 
keep it restored. 

So, please be sure to see your Congressman soon atter he returns. See your 
Senators also, as Soon as you can. Your local chamber of commerce will be glad 
to give you their addresses if you need them. Your Representatives will be 
much more likely to want to help you in Washington if you are willing to help 
them back home, with your sincere and factual story about “fair trade” as it 
works at the grass roots, for the consumer and for you. 

And here’s another important thing for you to do at this crucial point in the 
fight for the restoration and strengthening of “fair trade.” Vlease attach your 
check for “five to fifty” (dollars, of course) to the footnote below and mail it to 
the American Fair Trade Council, Gary 40, Ind., as your contribution to the 
tremendous job the council and all “fair traders” must do on a national scale to 
help you win. 

We have followed (and are contributing to) the great work of the council, a 
single-purpose, nonprofit organization devoted (since 1935) exclusively and ef 
fectively to the defense and promotion of “fair trade.” We are assured that 
every dollar you contribute will be used, fully and effectively, in your interest. 

Please don't feel that your small contribution will be but a “straw in the wind.” 
Who knows? It may be the very straw that helps break the back of the predatory 
opposition to “fair trade.” So, please use the form below, and do it now. 

(Your signature in the form most familiar to your customers}. 
(Date) , 1951. 


Mail to THe AMERICAN FAtr Trape Councin, Gary, Ind. 
OPERATION RESTORATION 


Attached is our check for $ (tive to fifty dollars) as our full 1952 re 
seller’s contribution to the war chest supporting your militant fight for us and 
for “fair trade.” It is our understanding that you will list our name to receive 
significant literature for our guidance from time to time as this battle progresses. 

We shall watch for chances to persuade (by telephone and by personal con 
tact) other retailers in our town to contribute at once and to make the amount of 
their contributions to this war chest reflect truly their great financial stake in 
“fair trade.’ And we shall help, all we can, any joint undertaking of diversitied 
local retailers in our community consistent with this “operation restoration,” 


(Signature of reseller) 


(Street and number) 
(City and State) 

This contribution is made on the recommendation of (manufacturer will insert 
his name and address here), whose “fair traded” products we buy and sell. We 
understand you will notify this manufacturer of our contribution. 

+. 
AMERICAN Farr TRADE CouncItL, INc., 
Gary, Ind., September 26, 1951, 
To All Fair-Trading Drug Manufacturers: 

In the interest of complete understanding—looking toward effectively relating 
the activities of AFTC and NARD—we enclose herewith copy of our bulletin 
today to all known fair-trading manufacturers announcing the AFTC “operation 
restoration.” 

Enclosed also is bound copy of our “Design for Relating Fair Trade Educational 
Activities of American Fair Trade Council and National Association of Retail 
Druggists.” 

As explained in the foreword this “Design,” including photostats of the two 
charts bound with it, were mailed to Mr. Jolin Dargavel while he was in Wash- 
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ington recently, attending hearings in the Durham-Humphrey matter—for his 
final approval. The bound matter here enclosed embodies substantially matter 
upon which there had been oral agreement between us, 

We have not heard from Mr. Dargavel since the date mentioned and therefore 
are without his definite commitment to the “Design for Relating, etc.” Prior to 
that date (September 10), Mr. Dargavel had canceled two definite week-end 
uppointments to discuss these problems with us in his office—where we had had 
previously two extended week-end discussions. 

The rather phenomenal successes we have had in following the vertical lines 
shown in channel “A” of the enclosed organizational chart headed “American 
Fair Trade Council” impel us to believe that, with channels “Ib” and “C” added, 
penetration of area 12—A (public, press, educators, legislators) will be highly 
effective. 

Althouch we are without final 
cousidered timing precludes further delay. 
our bulletin above mentioned (and here enclosed ). 

We realize that you may not feel at liberty to support directly the council's 
“operation restoration” to the extent of sending to your customers the enclosed 
suggested bulletin, over your signature, and with its single enclosure. 

From our standpoint, with matters as they now stand, we, of course, could not 
consistently object to your full cooperation. 


Cordially, 


commitment from Mr. Dargavel, our well- 
So we are proceeding as indicated in 


Jno. W. ANDERSON, President 


CALDWELL, PARKER, Foster & WIGGINTON, 
Tallahassee, Fla., September 14, 1951 


Re Seagram Distillers Corporation v. Ben. Green, Ince. 
Mr. JoHN W. ANDERSON, 
Gary, Ind. 

Dear Mr. ANvERSON: The Supreme Court of Florida has today filed an opinion 
in the above-entitled cause, affirming the action of the lower court in dismissing 
the bill for injunction brought by Seagram against Ben Greene, Ine. 

In this opinion the court does not pass upon the constitutionality of our Fair 
Trade Act. It recognizes that the 1049 act differs from the old act, which the 
court held unconstitutional in that the new act contains findings of fact by the 
legislature which was not contained in the old act. The court acknowledges that 
such legislative findings of fact are presumptively valid and will be so considered 
unless challenged and disproved in an appropriate proceeding. 

Since the bill of complaint in the lower court discloses on its face that Ben 
Greene, Ine., did not sign a contract, our Supreme court held in its opinion tliat 
the chancelor was correct in dismissing the several bills of complaint under 
the authority of the Schwegmann Bros. case. 

By failing to affirmatively pass upon the constitutionality of the 1949 Fair 
Trade Act, the main question is still in doulj. I construe the court’s opinion to 
infer that since the act contains legislative findings of fact which is presently 
valid, the act can be enforced against everyone but nonsigners unless the legisla 
tive findings are challenged and disproved in a proceeding brought to enforce 
the provisions of the act. If this point is reached in any case hereafter filed, I 
believe we can easily establish by competent proof that the legislative findings of 
fact are correct and sound in principle, thereby sustaining the validity of the act 
itself. A copy of the court’s opinion is enclosed for your information. 

As I see the picture, we have two alternatives. First, you might want to 
wait until the Miller-Tydings Act of Congress is amended so as to apply to non- 
signers selling goods in interstate commerce, and thereafter bring a new suit to 
enjoin any violation of the act by any such nonsigners, Secondly, if an immediate 
decision is desired, a test case could be made with a contracting retailer who 
Violates the act, in which suit the legislative findings of fact in the act could 
be established and proven by competent evidence in the constitutionality of the 
act thereby adjudicated. 

I have not yet had an opportunity to confer with other counsel in the ease. 
When I do, I will advise you of any further proceedings which are contemplated 
Please let me hear from you as to your conclusion after considering this matter. 

Sincerely, 
JOHN T. WIGGINTON. 
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AMERICAN Fatr Trade CoUNCIL, INC., 
Gary, Ind., September 4, 1951. 
To AU Members of American Fair Trade Council: 

We are pleased to report that, while there has been, as yet, not sufficient oppor- 
tunity to clear minor details, we appear to be in complete agreement with NARD 
(parent of the Bureau of Education on Fair Trade) on principles of operation by 
which it should be practicable to so relate the activities of the two organizations, 
for an amendment to the Miller-Tydings Act, as to give cumulative and favorable 
effect to their respective efforts. 

Broadly, it now has been agreed that the American Fair Trade Council will 
reach, through manufacturers, to resellers—down to the retail level. This opera 
tion will be a vertical operation and will be in line with long-established AF TC 
procedures which have been highly effective on many occasions, 

Except for manufacturers of drugs or “pharmaceuticals” (not meaning manu- 
facturers of miscellaneous items, not strictly drugs, who have only a part of 
their distribution through drugstores) AFTC will work with and through manu- 
facturers. NARD will not work through manufacturers except through strictly 
drug manufacturers, 

NARD will work with resellers, horizontally. at whatever level it chooses, 
This means that AFTC will operate independently of any such horizontal opera- 
tions of NARD, the understanding being that AFTC will reach, through vertical 
channels, the identical individual resellers who may also be participating (with 
resellers in other fields) in the NARD horizontal operations. 

This somewhat belated understanding seems entirely logical. We have felt 
there could be no justification for AFTC's abandoning its very potent vertical 
channels, and on this and all other major questions NARD and AFTC now seem 
to be in complete agreement. 

You will be notified promptly if anything interferes with progress along lines 
of agreement above suggested which to date have been confirmed orally. It is 
expected that all agreements shortly will be confirmed in line with what appears 
to be a mutual desire to document the entire plan for stability in relating the 
activities of the two groups. 

The indicated clarification of relations we feel insures the enactment of a 
mutually satisfactory and completely etfective amendment to the Miller-Tydings 
Act. To that end, AFTC naturally will devote every effort and all its available 
resources. 

In the meantime, in clarification of a possible misunderstanding of one AFTC 
position, may we point out that AFTC has not felt that it could undertake re- 
sponsibility for determining upon, and recommending to its members, a formula 
for interim operation under fair trade pending the Miller-Tydings amendment in 
prospect. 

Hue to the wide divergence of operating conditions incidental to the distributive 
activities and conditions of our members, we have felt that no single formula 
could be found applicable to more than a limited percentage of the total number 
of members. ° 

We therefore have been compelled to content ourselves with passing along to 
our members all information possibly significant as to the activities and progress 
of others in their interim efforts—particularly where we were not assured that 
the information had already reached our members through conventional channels 
of publicity. 

You will be kept advised and shortly will be provided with an outline of the 
AFTC project, with suggestions as to your activities contributing thereto, 

Cordially, 
Jno. W. ANDERSON, President. 


AMERICAN Farr TRADE Councit, INC., 
Gary, Ind., September 5, 19517. 
To All Members American Fair Trade Council and Selected Fair-Trading Manu- 
facturers: 

On September 10 the Missouri Legislature reconvenes in Jefferson City to eon 
sider again legislation that was pending prior to the iegislative recess in June 
of this year. Senate bill 42. a fair trade bill introduced by Senator Sawyers of 
Saint Joseph, Mo., is still under consideration by the criminal jurisprudence com 
mittee. House bill 417, introduced by Representative Ken Reynolds of Joplin, 
Mo.. is, likewise, very much alive and is in the governmental affairs committee, 
which has been favorable to fair trade 





STUDY OF MONOPOLY POWER 


Since the picture in Washington looks brighter every day for the passage of an 
amendment to the Miller-Tydings Act restoring fair trade to its former status, 
it would seem a wise move to capitalize on this intensive efforts made in the 
first 6 months of this vear for the passage of a fair trade Jaw in Missouri. 

Your help during the first 6 months of 1951, in arousing a concerted interest in 
this legislation, definitely put enough steam behind it to have secured passage in 
June 1951. However, the Supteme Court decision in the Schwegmann case 
on May 21, 1951, introduced confusion which suggested that the bill go over until 
the limited significance of the Supreme Court decision could be made known. 

Retailers and other associations in Missouri are anxious to press for a fair 
trade law in Missouri this fall. In order that the maximum amount of drive 
can be mustered for passage of a Missouri fair trade act, it is important for you 
aguin to write, wire, or have your Missouri sales people see personally each 
Missouri retailer to get him to talk to his Missouri Senator and Representative, 
either at home or in Jefferson City, and urge passage of a fair trade Jaw this 
year 

Cordially, 
Jno. W. ANDERSON, President. 


P. S.—Attached is a suggested letter for you to mail to your wholesalers and 


retailers, if agreeable 


(Suggested letter to Wholesalers and retailers Vou serve) 


Dean Mr. - : We know that during the recent months, since the Supreme 
Court decision in the Schwagmann case, vou have been concerned about the 
future of “fair trade.” 

The picture looks brighter every day for the passage of corrective Federal 
legislation. It would have an additional favorable effect upon the United States 
Congress if Missouri were to pass a “fair trade” law during the fall 1951 session 
of the legislature. 

Since the Missouri Legislature reconvenes September 10, it is suggested that 
you immediately write, wire, or, better yet, see personally your own senator and 
representative, preferably at home or in Jefferson City, to let him know that 
you are vitally interested in the passage of a “fair trade” law this session. 

Since 1952 will be an election year, many of the bitter opponents of “fair trade” 
may now feel that they can gain much-needed support in their elections by 
supporting “fair trade” legislation, which would be beneficial to the public and to 
small business men all over the State of Missouri 

Stress what ‘fair trade” means to you from your own personal experience; 
but, above all, it is important to show first the public-interest side of “fair trade.” 
Explain that H. B. 417 and 8S. B. 42, Missouri “fair trade” bills now under con- 
sideration, if passed would mean steadier work and steadier pay for Missouri 
citizens employed by fair trading merchants and manufacturers. “Fair trade” 
helps to keep the pipe lines of distribution open so that small merchants can 
buy nationally advertised brand-name products, to supply, adequately, customers 
in small towns of Missouri, without fear that unscrupulous price manipulators 
will upset the State and national economy. 

It's important to point out that because of the antitrust attack being made by 
the Missouri attorney general upon manufacturers that practice vertical resale 
price maiutepance (which is legal in 45 States that have “fuir trade” laws) 
industries that “fair-trade” their products are not extending their operations or 
increasing their employment in the State of Missouri. 

By bringing these bills to a vote, Missouri citizens will know definitely, which 
legislators support, in the public interest, “fair trade” legislation and which 
support those big retail monopolies that fatten themselves through use of the 
“9 percent profit-feeder, 5 percent loss-leader” store-traffic-lure formula. 

Cordially, 9 


Tuk NATIONAL ASSOCIATION OF RETAIL Druaoists, 
Chicago, Auqust 22, 1957. 
Mr. JoHN W. ANDERSON, 
President, American Fair Trade Council, Ine... Gary, Ind 

Dear JOHN: Thank you for your letter of August 18. I have noted its contents 
and they are somewhat surprising 

Let me say that I would like very much to go along on a fully cooperative 
basis with the American Fair Trade Council and [T believe my actions have indi 
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cated that; but, on the other hand, you know that a fully cooperative basis means 
just that. For instance, you complain in your letter in reference to the anti- 
coercion resolution. You did not show it to me until after you had placed it in 
the mails. I did not agree with it. I still do not agree with it, and a number 
of people in Congress to whom I submitted it feel it was a bad mistake; but I 
did not condemn you for doing it. 

However, if we were proceeding on a cooperative basis, it would seem to me 
that you should have given me an opportunity to discuss the matter with you 
before sending out the resolution. Then, if we did not have a meeting of the 
minds, you could have done as you saw fit, but I do not understand a fully co- 
operative basis as being that you go ahead and do certain things or that I do 
certain things without saying anything to each other about them, and then be- 
cause we do not agree on something you take exception. 

I will say frankly that I did tell you that we would not solicit any money 

from anyone outside of the drug industry and we do not intend to do so. That 
statement still stands. However, I did not at any time say anything about limit- 
ing our activities with other retailers, not that we expect to solicit any funds from 
them. I have no objection to you proceeding as you have in the past and solicit- 
ing manufacturers to support your organization in other lines. I stated that we 
would stay in the drug industry, but at that time there was nothing whatever 
said about our not invading, as you put it, diversified fields of industry at any 
level, 
We have announced right from the start that we were going to try to get the 
retailers together, just as we did during the last campaign for “fair trade,” and 
to do everything we possibly could to get them to help us—that is, the retailers 
themselves, not the manufacturers in those industries—and I do not see where 
you should have any objection whatever to that. 

As I told you over the telephone, I do not think you people are in a position 

to do that kind of job. You must remember that we have a hard core of drug- 
gists in every State and county in this country and that they are pretty well or- 
ganized. In many cases they are already working with other groups on State 
legislative matters, and it would not be hard to get them in action insofar as 
“tair trade” is coucerned. I cannot see where you should have any objection to 
that. 
We have stated that not only in recent press releases but right from the start, 
and I acquainted you with that because I told you we were starting out with a 
meeting of our own secretaries. Then we were going to call the other groups 
together; so, I do not see where you could have had any mrisunderstanding on 
that. However, I stated that we did not intend to solicit any money from manu- 
facturers in any of the other industries. We will leave that to you. 

I do not believe I stated in my telephone conversations with you that we put 
“fair trade” over back in the thirties or anything of the kind, but I did tell you 
that I felt the druggists were the logical people to get these groups together 
and organize them in the different States and I did say that I did not believe 
the American Fair Trade Council was in a position to do as good a job. 

I believe I made that plain right from the start in my first conversations with 
you and I did not think there was any disagreement on it. All that we have in 
mind is to try to organize in such a manner that we will be successful in passing 
the amendment. We believed right from the start, and I told you that, that the 
druggists could not do it alone and were not going to try to, that we had to bring 
in the other groups, and when I spoke of that I meant the retailers, not the manu 
facturers. We are not doing it to serve our particular purposes or anything of 


the kind. , , a 
In some of the things we are going to do as we did back in the thirties, as you 


Back in those days we had retailers from other groups in the picture 
We had a meeting of independent merchants in Washington and 
." passing not only the Robinson-Patman bill but the 


put it. 
very definitely. 
that helped materiall 
Miller-Tydings Act. 
We do not expect the American Fair Trade Council to have 
sponsibility for anything they are not responsible for. 
You seem to overlook the fact that many of the retail 
that they know very little about “fair trade,” and that an attempt must be made 
to trv to get them to do everything they can to help in passing the amendment 
I do not think there is any question that the druggists 


o accept any re- 


groups ure not organized, 


to the Miller-Tydings Act. 
in their organizations over the country are in a position to do the job, and I do 
not see where there could be any objection by diversified manufacturers and 
to major achievements, | disagree with 


resellers, as you call them, In reference 
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you entirely because the NARD has been successful in a great many legislative 
attempts. 

In reference to the promotion of “fair trade” legislation in Missouri, Texas, 
ind the District of Columbia, we were successful in helping Texas, but the 
Governor vetoed the bill, and we have cooperated With Missouri. In the District 
of Columbia we advised them not to try to pass the bill. Insofar as the States 
ire concerned, you know full well that we have never gone into any State and 
led the fight. We have helped the States in every way we possibly could, and 
I believe everyone will acknowledge that the NARD not only passed the Miller- 
Tydings law but gave the States the information and help that was necessary 
for 45 of them to pass their State laws. 

I do not know of anything, even over the 30 years, let's go back that far, that 
the American Fair Trade Council or its predecessor can claim any credit for 
You have to admit that at least we were able to pass the legislation and make it 
effective and keep it effective for many years. We never went into Missouri 
er any other “fair-trade” State as you have, and it would seem to me that you 
should pass some legisiation in Missouri before making any claims. 

Just because I did not accept and support the objectives of your anticoercion 
resolution, I do not believe it should make you feel the way you seem to in 
your letter. Naturally, I do not expect you are going to agree with me on every- 
thing and I do not think you should expect me to agree with you. You came 
into the office and [ read the resolution and | gave you my reaction, but I indi- 
cated that IT might be mistaken, that others might differ with me, so Ll wrote 
seven letters in longhand and sent them to people in Washington, and everyone 
1 them went even further than I did. 

{ do not agree with your premise in the first place, and I think when you put 
eut anything like that you are making the matter worse, even if you were right 
in the first place: that is, about the retailers in the drug industry and other 
associations using coercive methods, ete. T will admit that when “fair trade” 
first became effective perhaps a few things were done unintentionally through 
lack of knowledge, but | believe those things have been pretty well cleared up. 
(mn the other hand, for you to send out something that simply condemms is not 
a good thing, in my opinion. In other words, you are admitting that those 
things did exist where I do not, and you are proving a point that you have 
harped on for a long period of time in the propazanda that has been sent out 
by the American Fair Trade Council, casting aspersions on the people who really 
were responsible for the passage of the law in the first place. I do not think 
those things are justified nor do I think it is good business on your part to do so. 

If we are going to cooperate and stand together, then we cannot be casting 
aspersions on the other, and, as I told you frankly, I could not agree with any ot 
the statements you made. It seems perhaps that because we did not go along 
with you on that you have taken the position that we do not want to cooperate 
or work with you and that is not true. 

I have not heard from any of the State associations, None have even asked 
my opinion of the resolution. I have not expressed iy opinion to anyone except 
you, so I cannot understand your statement that other important groups are hav- 
ing difficulty in understanding my position as well as some of the State assovia 
tions. How do they know what my position is? 

Let me point out again, John, that we have not done anything different than 
vhat we stated right from the first. You receive the NARD Journal. You 
saw the first announcement that was made that we were going to try to get 
the retailers of all groups together and organize them, and you offered no objec- 
tion to that when vou were here in the office. The only thing we discussed was 
the question of raising money and you broucht that up. IT told you we had no 
intention of going outside the drug industry for any money and that still stands, 
so Where is there any difference? 

We do not have any legislative interests that are diversified or that are any 
different than they were from the start. We would like to have you people with 
us, It is better to work together than not to, in my opinion, and that is the 
reason I called you. 

I have not looked up my letter of December 16, 1947, and IT do not know th: 
[ expressed any low opinion of AFTC; but even if that were the case, my calling 
you and trying to get together with you certainly does not bear out your state 
ment. I do not think T should be condemned simply because I do not agree with 
you 100 percent and it seems that that is what you are doing. 

I do not know that we have had any collisions since [ called you and we got 
together and I was hoping to avoid them. That is the reason I got together with 


if 
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you, but, if you are going to take the position that we have to go along with 
your ideas in every case without even discussing them together before arriving 
at conclusions, I do not know how you can expect anyone Can work with you under 
those circumstances. 
With best wishes, 
Cordially yours, 
J. W. DARGAVEL, 
Evecutive Secretary 


AMERICAN FAIR TRADE COUNCIL, INC., 
Gary, Ind., August 18, 1951. 
Mr. JoHN W. DARGAVEL, 
National Association of Retail Druggists, Chicago, 11. 

Dear Joun: Your letter of August 15th serves to remind me of my two tele- 
phone calls to you from Washington last week, and of my telephone visit with 
you early this week. 

As stated in my letter of July 51, I had hoped that we might be able to reach 
an understanding that would enable us to go along on a fully cooperative basis 
in our efforts to obtain an amendment to the Miller-Tydings Act. I thought a 
short time back that we had reached an understanding that you would limit your 
activities, and your solicitations for. money, to the drug field and that the diversi- 
tied fields of industry practicing fair trade would not be invaded by your 
organization at any level. (Perhaps I misunderstood. ) 

I therefore was somewhat puzzled by recent press releases in which you were 
reported as stating that NARI) would proceed to organize under its leader- 
ship all retailers interested in fair trade on a local area basis. 

There followed the telephone visits above referred to. You assured me quite 
definitely in those phone conversations that you felt you and your organization 
were the logical people to lead retailers of diversified industry (not only drug) 
in this fight for an amendment to the Miller-Tydings Act, because “the drug in- 
dustry put fair trade over back in the 1930's" and because the American Fair 
Trade Council, in your opinion, is not equipped to lead diversified resellers to- 
ward the enactment of such an amendment. 

You have left me no longer any hope that you will alter your lately announced 
decision, or that there can be realized the hopes of others in your industry that 
you would deviate substantially, in any cooperative spirit, from procedures which, 
in your opinion, serve your particular purposes. It seems now that you clearly 
intend to invade the field of diversified fair trade. I find within this coun- 
cil no agreement with your opinion that you should expect diversified fair- 
traders, at any level, to move for fair trade at this juncture with any im 
plications of responsibility for any handicaps growing out of activities other than 
their own. 

I think you will find in your own organization, and in its segments, a similar 
lack of agreement with you as to what you should expect in this emergency. 

I can recall no major achievement in fair trade, John, during a considerable 
number of recent years, resulting from activities directed by you, that could jus- 
tify diversified manufacturers and resellers, who do far more dollar volume in 
fair trade than does the drug industry, in believing any responsibility in this 
matter should be relinquished by them to you and your organization. 

I refer particularly to the absence for many years of any effective promotion 
of fair-trade legislation in Missouri, Texas, or the District of Columbia along 
with the refusal of the Florida legislature to accept and enact the fair trade 
bill your representatives introduced. 

I was greatly disappointed, John, at your unwillingness to accept and support 
the clear objectives of the AFTC anticoercion resolution at the time I presented 
it to you on the Sunday prior to your recent meeting of your state secretaries in 
Chicago. I think you could have served well the interests of your industry and 
of fair trade by urging the adoption of this resolution by all your State associ- 
ations at the time you discussed it at the meeting mentioned. Some of your 
State associations seem to have had difficulty in understanding your reluctance 
to support this anti-coercion principle. I understand that other important 
groups are having similar difficulty. 

We have not encountered anywhere, in industry or in Government, the slight- 
est indication that anyone shares your opinion, expressed in your recent letter, 
that the AFTC anticoercion resolution was “a bad mistake.” However, [ can 
appreciate that none of them could be expected to understand fully all the things 
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you may had in mind as to your own procedure. Your legislative interests 
do seem somewhat diversified. 

Whatever may be your objectives, it is apparent that they reflect somewhat the 
same low opinion of AFTC you express in your letter of December 16, 1947 
I’m sorry, John. 

But it was pleasant making, even so belatedly, your acquaintance. I still 
think you are a “great guy,” and in spite of the collisions it seems your excur- 
sions into our diversified fair-trade areas are certain to create, 1 hope that it 
may be my pleasure to split a sandwich and a bottle of coke with you some 
day after the fight for the amendment to the Miller-tydings Act has been won 

In the meantime, please call upon me for anything you may think I can do to 
be helpful. 

Cordially, 
JouNn W. ANDERSON, President 


W. A. SHEAFFER PEN Co., 
“Port Madison, loiwa. 
To Our Retail Distributors in “Fair Trade” States: 

As you undoubtedly know, a recent decision of the United States Supreme 
Court holds, in effect, that we cannot legally require a dealer in a “fair trade” 
State to maintain our “fair trade” prices unless he enters into an agreement to 
do so, 

We know that, among our thousands of dealers, there are a few who, although 
always adhering strictly to our price maintenance policies, have been opposed 
to the philosophy of “fair trade” as such and who, for this reason, have declined, 
as a matter of principle, to sign a formal “fair trade” contract with us. 

We also have good reason to believe that these same dealers, as well as all 
of our other dealers, have found that their profit on Sheaffer merchandise, while 
adequate, has not been the least bit too large if they serviced our products 
properly. 

Unless circumstances demand it, we do not feel that we should try to compel 
a dealer to sign a formal contract if he is opposed to recognizing, and agreeing 
to, the principle of “fair trade.” The important thing—the only thing, in fact, 
that really counts—is that he complies with our price-maintenance policies, 
whether with a contract or without a contract. And we have every reason to 
believe that the necessity of preserving his present profit margin if he is to do 
a satisfactory job of merchandising will convince him of the practical, if not 
the legal, need for compliance. We also rely with confidence on the mutually 
beneficial relationship that has long existed between this company and its dealer 
organization, 

At the same time, we do want to make it perfectly clear to all of our dealers 
that if any dealer in a “fair trade” State should fail to abide by our pricing 
policies, no further shipments of Sheaffer merchandise will be made to him 
except pursuant to an express agreement to comply with those policies 

Respectfully yours, 
W. A. Sri baFrerR Pen Co 


(Reproduced and distributed July 27, 1951, by American Fair Trade Council, 
Inec., Gary, Ind.) 


THE MENNEN Co., 
Newark, N. 
Re: New plan for operating under State fair-trade contracts (letter to wholesale 
distributors ) 

Dear Str: As you know, the Mennen Co. has always been active and inter 
ested in maintaining and preserving its national fair-trade policy to the fullest 
extent possible for our mutual interests, as well as for the benefit and protection 
of the retail trade. 

You also undoubtedly know by this time that the fair-trade laws of the various 
States are still very much in effect. The recent decision of the Supreme Court 
did not abolish or affect these State laws; it merely affected one small, specitic 
phase of the fair-trade law relating to nonsigners in interstate commerce 

Our attorneys have given careful thought to the present status of the fai: 
trade law, and as a result it is clear that our wholesale fair-trade contracts are 
still as completely effective as they always were. In addition, retail fair-trade 
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agreements can be made by you with your retail accounts, and such agreements 
will be fully and properly enforceable. 

Accordingly, pursuant to the fair-trade statute of your State and our fair- 
trade contract, we hereby authorize you to enter into fair-trade agreements with 
your retail customers, which agreements shall provide that your customers will 
mnaintain our regular retail fair-trade minimum prices as they are in effect now, 
and as they may be amended from time to time. 

To assist you in making such a contract with each of your customers, we sug- 
gest the following procedure: 

First, write a letter to your retail account along the lines of the enclosed 
proposed letter. Send it by registered mail, return receipt requested. Such a 
letter need not be signed by your retailer, but, nevertheless, wiil constitute a 
binding contract between you and the retailer upon his acceptance of goods 
from you, 

Secondly, print on your invoice forms or stamp on each invoice sent out, the 
statement referred to jn your letter to your customer.This statement could be 
printed or stamped at the bottom of your invoice form, If it cannot be placed on 
the face of the form, we suggest that you could underprint the statement so that 
you could still fill out the invoice form on the top of the statement. You could 
also have stickers printed with this statement and then paste a sticker to each 
form, although this has obvious disadvantages. You could also print on the face 
of your invoice form and in clear type “See agreement on back,” and then on the 
back of the form you can print or stamp the statement. 

It is to Our mutual interest to restore our fair-trade system to the same stable 
and sound basis it had prior to the recent decision by the Supreme Court. The 
procedure we outline in this letter will help accomplish this. The Mennen Co., 
on its part, has already instituted the necessary steps to enter into fair-trade 
agreements with every one of its direct retail accounts in your State and in 
every other State having a fair-trade law. As a result, we ask that you proceed 
immediately to forward these letters to your customers and to have this state- 
ment placed upon your invoice forms. 

We would like to repeat that the Mennen Co, has every intention of preserving, 
maintaining, and enforcing its fair-trade policy as it has always done. 

An extra copy of this letter is enclosed for you to sign to indicate your assent 
and return to us by return mail. 

Very truly yours, 
THE MENNEN Co., 
THOMAS G. VANDEVER, 
Sales Manager. 

Agreed: 

Company name: 
Address: — ~-- 


NS i a a 
SUGGESTED LETTER TO RETATLERS (FROM WHOLESALERS) 


Dear Str: As you probably know by now, fair trade is still very much in 
effect. The recent decision by the Supreme Court related to only one phase 
of fair trade, which concerned nonsigners in interstate commerce. The various 
State laws are still as fully effective as they have always been. 

Accordingly, several manufacturers have authorized and requested us to enter 
into fair-trade contracts with each of our retail accounts whereby you and our 
other retail customers are to observe the prescribed net retail ininimum prices 
stipnlated or published by those manufacturers. 

In the future our invoices will Contain a statement reading as follows: 

“Fair-trade agreement.—Purchaser, by accepting delivery from seller of any 
fair-traded commodity which seller, by advance written notice and by this in- 
voice statement, has brought under this agreement, agrees not to advertise, offer 
for sale, or sell any such commodity, directly or indirectly, at less than the 
minimum price duly prescribed and published by the manufacturer of such fair- 
traded product for sales at retail. This agreement is not applicable to sales in 
non-fair-trade States or the District of Columbia.” 

This statement will appear on all our invoices whether or not any fair-traded 
products are listed. However, the agreement will not apply to the commodities 
of those manufacturers who have not authorized or requested us to enter inte 
these fair-trade contracts. 
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Effective immediately, the products of the following manufacturers will be 
covered by this agreement and, by accepting such products, you agree to observe 
the fair-trade minimum prices prescribed and published by those manufacturers. 
(Insert manufacturers’ names. ) 

From time to time additional manufacturers may request or authorize us to 
include their products in this arrangement, and at such times we will notify 
you by letter of those manufacturers whose products are covered by this agree- 
ment. From now on all your orders are being accepted by us only subject to 
the provisions of the above-quoted agreement. 

It is the definite opinion of our attorneys*that this letter, plus the above agree- 
ment which will appear on the invoices, plus your subsequent acceptance of 
goods from us as well as all other applicable factors, will constitute an effective 
and binding fair-trade agreement between us. Such agreement will be fully 
enforceable in accordance with the provisions of the fair-trade statute of your 
State. 

Yours very truly, 


THE MENNEN Co., 
Newark, N. J. 
Re new plan for operating under State fair-trade contracts (letter to retailers). 

Dear Str: As you know, the Mennen Co. has always been active and interested 
in maintaining and preserving its national fair-trade policy to the fullest extent 
possible. This has been done not only to maintain the prestige of the name 
“Mennen”™ and its products, but also for the benefit of the entire trade. 

You also undoubtedly know by this time that the fair-trade laws of the various 
States are still very much in effect. The recent decision of the Supreme Court 
did not abolish or affect these State laws; it merely affected one small, specific 
phase of the fair-trade law relating to nonsigners in interstate commerce. 

Our attorneys have given careful thought to the present status of the fair- 
trade laws, and as a result it is clear that we can continue to have an effective 
and enforceable fair-trade policy as we have had in the past. 

In the future our invoices will contain a statement reading as follows: 

“Fair-trade agreement.—The commodities listed on this invoice are commodi- 
ties upon which the seller has prescribed and published net minimum fair-trade 
prices for sale at retail. By accepting delivery of these commodities, purchaser 
agrees that he will not advertise, offer for sale, or sell any such commodities at 
less than the prescribed price, by direct or indirect means. This agreement is 
not applicable to sales in non-fair-trade States or the District of Columbia.” 

This statement will appear on all our invoices and will be notice to you that 
those products are fair-traded and that you are required to observe the prescribed 
net retail minimum prices of those items as published by us. 

From now on all your orders are only being accepted by us subject to the pro- 
visions of the above-quoted agreement. 

It is the definite opinion of our attorneys that this letter, plus the above acree- 
ment which will appear on the invoices, plus your subsequent acceptance of 
zoods from us, as weil as the other applicable factors, will constitute an effective 
and binding fair-trade agreement between us. Such agreement will be fully 
enforeeable in accordance with the provisions of the fair-trade statute of your 
State. , 

Yours very truly, 
THOMAS G. VANDEVER, Sales Manager. 


AMERICAN Fatr TRape Councii, INc., 
Gary, Ind., July 12, 1951. 
To All Pair-Trading Manufacturers: 

Things to watch: (1) Major segments of industry practicing fair trade seem 
close to agreement on concerted efforts to clarify the entire fair-trade situation 
to the end that fair trade may be restored sooner to full competence fer public 
service. Wateh your mail for significant announcements. 

(2) The 1951 AFTC annnal forum meetings will be held Wednesday and 
Thursday, November 7 und & at the Waldorf-Astoria Hotel. New York City 
Many important fair-trade issues are expected to be advanced toward solntion 
at this annual AFTC meeting. A panel even more imposing than last vear’s 
sensational panel is shaping. Mark the dates—heavily—on vour calendar 
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(3) Missouri State legislators are recessing—and are rubbing elbows daily 
wth their constituents back home. They are reported to be picking up a more 
favorable viewpoint on fair trade—discussed with their home folks by AFTC 
in more than 125 meetings held by this council in Missouri since January 1. 
Top-bracket, well-informed Missouri citizens say chances of passing a Florida 
type fair-trade bill, in both house and senate, when the Missouri Legislature re 
convenes, are improving daily. 

Cordially, 
Jno. W. ANvERSON, President. 

P. S.—-Be sure to urge—right now—all your Missouri resellers to see at once- 
at their homes, if convenient—their members of both Missouri houses and urge 
them to help Missouri get fair trade. Archenemies of fair trade in Missouri 
are less numerous today. 


(For immediate release from American Fair Trade Council) 


GARY, INpD., June 21, 1951.—-At a special all-day meeting of the board of direc 
tors of American Fair Trade Council held here today, its officers were in- 
structed to “move at once to make the full facilities of the council available in 
educational support of any individual or group moving, at Consistent levels, 
toward an amendment of the Miller-Tydings Act to effect the full restoration 
of fair trade to its status prior to the recent Supreme Court decision in the 
Schwegmann case” according to John W. Anderson, president of the council. 

“As one satisfactory solution, the council board approved a draft of proposed 
amendment to the Miller-Tydings Act designed to incorporate that ‘one clear 
provision’ the Supreme Court in the Schwegmann decision said was the only 
thing lacking to give the act complete interstate effect, applying to all resellers 
of fair-traded products, as originally intended by Congress. 

“That particular draft was agreed upon unanimously in a recent 2-day meet- 
ing, in Chicago, of 22 prominent lawyers, but but 2 exceptions each lawyer rep 
resenting one or more fair-trading manufacturers. No organization or associa 
tion sponsored this meeting of lawyers and none dominated its discussions or 
forced its conclusions,” said Mr. Anderson, who continued : 

“All manufacturers, and groups of manufacturers, of whatever industry, in- 
terested in fair-trade, are regarded as likely to support this identical draft of 
proposed amendment, when and if introduced in Congress. This draft, it seemis, 
was thought desirable because of confusion that might be occasioned by the 
introduction of inadequate or defective proposed amendments, 

“It perhaps is not generally understood that by far the greatest volume of 
fair-traded products comes from manufacturers, distributing through retailers, 
in nearly 100 diversified industries, These diversified manufacturers constitute 
the entire membership of the American Fair Trade Council, whose policies are 
tree from dominance by any single industry. 

“The straightforward factors in America’s great network of distribution of 
consumer products are greatly encouraged at the prospects of early amendment 
of the Miller-Tydings Act by Congress. They are encouraged because of growing 
evidences of public awakening to the threats of skidding our entire econoury 
rapidly into a serious depression through dislocations of its delicate balance by 
predatory loss-leader operators of the 95/5 type. These well-Known retail op 
erators offer, as store-traffic lure and at noisily cut prices, honored trade-marked 
products out of which come less than 5 percent of the store’s dollars of sales, 
while quietly fixing at extortionate levels the retail prices on well-known 
products from which come 95 percent of the store’s dollars of sales. 

“In 45 of our 48 States, fair trade is established by law as a means by which 
to retard the development of retail monopolies, which constitute our most op 
pressive form of monopoly. With a single exception, fair trade has been upheld 
fully by State supreme courts during the more than 20 years since first adopted. 
The Supreme Court of the United States, previous to the Schwegmann de 
cision, unanimously upheld fair trade as practiced within the various States. 

“The recent United States Supreme Court decision in the Scliwegtuann cause 
has not altered the effect of the previous action of the same Court in upholding 
State fair trade acts as constitutional. The Sehwegmann decision, in its total 
effect, merely points out what it terms a statutory deficiency in the wording of the 
Miller-Tydings Act and makes clear that the ‘one simple provision’ to be given 
effect by the proposed amendment will restore fair trade to its former capacity 
for service to the public,” Mr. Anderson concluded 
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AMERICAN Fatr Trape Councir, IN« 
Gary, Ind., May 22, 1991. 


To AU Members of the Board of] Trustees of American Fair Trade Council: 


The shock of the Supreme Court decision in the Schwegmann case, study of 
which has net vet been completed here, has of course been severe. We are en- 
deavoring to arrange a very early meeting of the board of directors to consider 


our strategy 

Some comment is to the effect that repeated predictions, over the years, that 
it would not be the conduct of fair-traders in diversified industries that would 
eventually injure faiv trade most, have been proven highly prophetic. The situa 
tion at this time is regarded as critical and an effort is being made to discourage 
premature quotable comument and publicity releases, 

(This Supreme Court decision of course has impinged sharply upon our posi 
tion in the Missouri fight.) 

We have been measuring carefully our program in Missouri to accommodate 
available funds—and have been deferring a detailed accounting until it could 
be reasonably complete. 

We had won decisively, according to information appearing to be most de- 
pendable, at all levels—-including the floor of the house and the floor of the 
senate—excepting only the criminal jurisprudence committee of the senate, where 
the senate bill 42 was presumed to be buried with no possibility of resurrection 

We have had some encouragement that, regardless of the traditional attitude 
of this criminal jurisprudence committee toward fair trade we had a good chance 
to get the bill enacted—and may still do so against the tremendously increased 
odds 

The telephone was almost incandescent into late hours last night—-and it ap 
pears that the distortion by the press (particularly by AP) of the significance 
of the decision has been intended to precipitate rapidly the greatest possible 
degree of demoralization in wholesale and retail operations 

The members are asking, somewhat frantically, what we recommend they 
do to protect their markets since the Schwegmann decision We sre being 
offered, voluntarily almost limitless “support” in the national fight immediately 
ahead—and we of course shall not shirk any responsibility for results in that 
direction. If support now offered had been available throughout the past 10 
years this crisis conld have been avoided 

We expect copies of the decision today and will transmit copies at once to al 
AFTC members and contributers—-with comment—as soon as our board 
establish our position and procedure 

Cordially, 
Jno. W. ANDERSON, President. 


AMERICAN FAtr TRADE CouNcIr, Inc., 
Gary, Ind.. April 23, 1951 
lo All Members of American Fair Trade Council: 

On April 19 at the annual membership meeting of the Missouri State Chamber 
of Commerce, Without a single dissenting vote, the following resolution was 
adopted : 

se it hereby resolved that the Missouri State Chamber of Commerce go on 
record strongly recommending that Senate bill No. 42, or any other similar type 
legislation providing for a vertical resale price maintenance law in the State 
of Missouri be passed in the 1951 session of the legislature. 

“The bill is in the public and consumer interest and will mean steadier jobs 
and steadier pay for Missouri citizens. It will prevent the attorney general 
from bringing suits against manufacturers, wholesalers, and jobbers who prac 
tice vertical resale price maintenance, which is legal in 45 States. These recent 
suits, with fines ranging from $2,500 to $50,000, have been discouraging manu 
facturers of brand-named and trade-marked products from locating plants and 
Warehouses in the State of Missouri 

“The passave of this law by the senate and the house, and the signing by 
Governor Smith, will mean new jobs, new plants, new warehouses, and new 
markets for Missouri 

“This bill typifies the State motto: ‘The welfare of the people is the supreme 

This resolution is typical of resolutions passed recently by 87 business organiza 
tions of the State of Missouri after meetings at which the council's views on 
proposcd fair trade legislation in Missouri were discussed. 

The total of noonday and evening meetings of local service groups, Chambers 
of Commerce, and other business groups, some of whose bylaws forbid action upon 
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political or partisan issues, runs above 65, in 60 communities—including every 
senatorial district. These meetings will continue without relaxation. 

The State rural press, which formerly trailed the anti-fair-trade editorial! 
policy of a few anti-fair-trade big-city papers, has given us 110 favorable front- 
page stories on these meetings and many editors, formerly anti-fair-trade, have 
announced a reversal of their editorial policy toward fair trade. 

At a recent 2-hour closed luncheon meeting in St. Louis the writer addressed 
executives representing 27 local St. Louis business organizations. Out of that 
meeting alone has come active pressure promising relief in critical spots. 

As far as the public, the floor of the house, and the floor of the senate in Mis 
souri are concerned, this fight seems won by a safe margiu—assuming that 
further activities can be effected according to plan. 

Almost innumerable opportunities for the use of funds in direct and indirect 
purely educational maneuvers are presenting themselves. And we here rene 
our assurances that not one dime of money controlled by this council has been 
or will be used, directly or indirectly, as “grease money” reaching any legislator 
for any purpose. 

Rumors in Missouri, apparently inspired, have it that this council is in the 
Missouri fight loaded with a quarter of a million dollars of payoff money. Those 
rumors, we have discovered, are not confined to Missouri—but seem to have been 
passed along to AFTC members for the purpose of making them afraid to con- 
tribute toward the legitimate educational work in which we are now engaged so 
intensively and exclusively. 

Response to our bulletin of April 16 suggesting that our members communi- 
cate with their resellers in Missouri has been terrific and is certain to have a 
strong influence in critical quarters. 

Time is shortening. Commitments are heavy. If you have not already con 
tributed to the limit of your facilites or desires, please do so within the next 
few days. 

Cordially, 
JoHN W. ANDERSON, President. 


SUGGESTED FORM FOR TELEGRAM TO BE SENT BY YOU AT ONCE TO ALL YOUR DIRECT 
CUSTOMERS IN MISSOURI 


Urgent you act quick see our letter today reference legislation. (To accom 
pany AFTC bulletin April 16, 1951.) 


AMERICAN FAtr TRADE CoUNCIL, INC., 
Gary, Ind., April 16, 1951. 
Mr. AFTC MemMBeEk, 
American Fair Trade Council, Inc., 
Gary, Ind. 

Dean Mr. AFTC Memner: Enclosed is bulletin about which we wired you today 
The bulletin goes not only to all AFTC members—but also to 1,400 other known 
fair-trading manufacturers and to about 5,000 amanufacturers of branded prod 
ucts, most of whom no doubt should consider fair trading. 

Newspaper after newspaper in Missouri has switched during the past 50 days 
from opposing fair trade to supporting it and the senate bill now in the hands 
of its criminal jurisprudence committee. 

An overwhelming victory for fair trade is expected, not only on the floor of 
the house, which is traditionally in favor of fair trade legislation—but also 
on the floor of the senate, if and when the committee reports the bill out for a 
vote. 

Success in this Missouri fight at this time may mean the beginning of the end 
of all effective predatory opposition to fair trade. 

There may never be again an equal opportunity to get the job done in Missouri 

So please give us—fully and promptly—the cooperation we are requesting in 
this instance. 

Cordially, 
Jno. W. ANvbreRSON, President. 


AMERICAN Faiz TRADE COUNCIL, INC., 
Gary, Ind., April 3, 1951. 
Urgent—Attention Mr. Jobn E. Lewis, please. 
Re: Fast-moving Missouri project needs your attention—please. 
To All Members of American Fair Trade Council: 
GENTLEMEN: In our bulletin of March 2, we estimated AFTC’s possible re- 
quirements for Missouri at $230,000. We understand that in a few quarters 
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there has been, with reference to this estimate, some comment reflecting neither 
an understanding of the nature and importance of the Missouri problem nor 
confidence in the ability of AFTC officers, board of directors, and staff to under- 
stand it. 

Suggestions, in our bulletin of March 2, as to respective amounts of contribu 
tions, were based uniformly, across the membership, according to our best in 
formation as to capital ratings of the members—to produce about $230,000. 

The bulletin carried my assurance, as president of the council and in charge 
of this’ operation, that not one bit of this money would be used in any manner 
which could embarrass anyone connected with AFTC. Not a dime has been, 
or will be, spent to buy influence. 

Any explanation, in a bulletin to members, of just how we expect to employ 
available funds in the Missouri battle of course would leak protptly—as every- 
thing else so bulletined has leaked—to enemies of fair trade in Missouri—to 
forewarn them and increase the effectiveness of their resistance. 

I am going to tell you, nevertheless, that by far the greater part of the sum 
mentioned is intended to put AFTC in position, if necessary, to cover persistently 
the entire State, educationally, including the vigorous use of newspaper space, 
with so much truth about the character and effect of the 95-5 store-traffic-lure 
formula—and as to the real economic significance of fair trade-—-as to leave 
the enemies of fair trade with no hope that they could stand up against popular 
sentiment and public interest. 

It of course is hoped that such an expenditure can be avoided—with the result 
that a very substantial part (perhaps considerably more than half) of members’ 
contributions to the Missouri fund, if a full response is had, can be refunded. 

We know from past experience that the 95-5ers don’t want their formula 
publicized. They would be much better off to drop all resistance and permit a 
fair trade law to be enacted in Missouri—than to have practically the entire 
population of Missouri learn what the 95-5ers’ racket is. 

We are told that the mere possibility that the council might have such a large 
fund—for such purpose—already has had noticeable effect upon the gentlemen 
who have made it impossible, over the years, to get a fair trade act in Missouri. 
The sum of $230,000, however, would not begin to match, dollar for dollar, 
available anti-fair-trade funds. 

Very substantial contributions have been reecived to date, from members who 
have confidence that we can be trusted not to expend their money foolishly. We 
have not been asked by the major contributors to date to explain just what we 
have done, what we are doing, und what we expect to do with the money. 
Campaign pressures are so great at this point that we haven't thne to argue our 
Strategy. 

The fight is a clean fight—and a hard one—as far as our operations go. I 
think there is some probability that we can win—with the money we have already 
and with the additional money we feel we can reasonably expect 

It has been mighty heartening to see members extending themselves to the 
limit requested—to support this Missouri fight. Win that fight and we'll know 
just how to win in Texas. Win in Texas and it seems that public, legislative, and 
judicial attitudes nationally toward fair trade should be greatly improved and 
strengthened. 

Regardless of the outcome, I shall feel forever deeply grateful to AFTC staff 
for its unyielding loyalty and heroic efforts—certainly inspired, not by what 
they get paid, but by their faith in the cause and their confidence that the 
battle can be won. 

One further thing we can tell you now. Among the things we are doing will 
not be found the things to which many attribute failures, in years past, to get 
a fair trade law enacted in Missouri 

You will be welcome to some rather exciting additional information if you 
care to call me on the telephone. 

Cordially, 
Jno. W. ANDERSON, President. 


promptly half (or even less) of the amount we requested—and send us the 
balance when and if you do have more confidence (or more ioney) later? 


P. S.: If you have not contributed to the Missouri fund, why not send us 
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AMERICAN Fatr TRADE COUNCIL, INC., 
Garu, Ind., March 27, 1951. 
To All Members of Board of Directors and Board of Trustees, American Fair 

Trade Council: 

GENTLEMEN: Before releasing the attached bulletin to all members of AFTC 
{ would like your comment as to possible improvements in the text. 

We are gaining, almost miraculously, in Missouri. For the first time there is 
being formed, in the home communities of State legislators, more than a tough 
nucleus of influential citizens armed with the truth about fair trade and wise 
to the racket of the 95-5 er’s. 

Newspapers heretofore violently opposed to fair trade are waking up, in local 
chamber of commerce or noonday club meetings (see sheet of clippings) with a 
soundly based urge to support fair trade. The State capital is buzzing with the 
reactions, by mail, telephone, and otherwise, to this educational work (speakers 
are paid by the Anderson Co.). Legislators go back to their home towns each 
week to hear the story of fair trade—from their political sponsors armed with 
plenty of convincing AFTC literature. 

Add to this and other potent operations in the State the frightening (to the 
95-ders) threat of a smashing series of paid-space exposures of their extortion 
ate racket—and it seems we cannot lose. (That threat must be backed by money 
in hand or I cannot make it.) 

If every fair-trading manufacturer could know the full details of our campaign 
of cooperation with pro-fair-trade people in Missouri we would get at once the 
money we are asking. 

But how can we approach this result and keep those same details from reach- 
ing the anti-fair-trade and other irresponsible business publications? Maybe 
some personal work with members by you, perhaps on the telephone, will get 
some additional action. Should we send to all members then enclosed form of 
bulletin? If so, what can we add to make it more effective? 

Time really is short. The only thing that could upset our timing in Missouri 
would be lack of funds. 

Cordially, 
Jno W. ANDERSON, President. 


P. S.: Please note carefully the enclosed sheet of clippings—for the significance 
of the approach to meetings. 


AMERICAN Farr Trape Councirn, INC., 
Gary, Ind., March 2, 1951. 
te: Missouri—Urgent 

Dear Mr. - : This appeal for “reinforcements” in the Missouri fight is 
going to all members of AF'TC. 

The contribution suggested in each instance is fixed according to our best 
judgment as to the equities involved as between members with relation to our 
estimated total additional requirements of $230,000. (That total is less than 
the total of the antitrust fines already sought in Missouri.) 

You will agree, we are confident, that the enclosed matter provides for your 
file overwhelming justification for a special additional contribution—by fastest 
mail-—to this office of AF TC, from your company, of at least ; 

Let’s please don't delay to argue the question of whether the contribution re- 
quested reflects exact and poetic equity as between members. Of course it can’t 
(Your name and the amount of your contribution will be omitted from all public 
ity if you so request.) 

A single AFTC members has offered recently, Mr. , to sup 
port this fight (even somewhat out of proportion to contributions of other mem- 
bers) in any amount up to $25,000. We are asking that member in this emer- 
gency for $10,000 only. 

If we have any of this “Missouri emergency” money left after the Missouri bill 
is enacted we'll be happy to refund your pro rata share of any such excess, based 
uopn the total responses to this letter, if you ask it. Otherwise any excess will 
be earmarked for the Texas problem, and others. 

Please accept our profound assurances that not one dime of AFTC funds 
has been, or will ever be, used in any manner that contd retleet unfavorably upon 
you or upon this council. That pledge we take. 

Uncontirmed reports have it that fabulous sums have been handed out in the 
past by enemies of fair trade—to defeat previous Missouri fair-trade bills 
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We prefer to disbelieve all such reports and to rate Missouri legislators as 
seeking to deserve the continued support of their constituents. 

It is a clean fight we are making. It is a good fight. Success can mean much 
to your business—to its customers—and to the people of Missouri. Failure can 
cost us all more—each year—than success need cost—but once—this year. 

Many have been kind enough to say that, without the efforts of this council, 
fair trade in America would have collapsed long since. If you feel anything like 
the same way—please ask yourself what such a collapse in your own State alone 
might cost you, and your customers, in a single month. 

And please remember that the Fair Trade Act of your State is the only thing 
that protects you against the kind of antitrust suits that have cost, in Missouri, 
single manufacturers of the Nation fines as high as $50,0K+—with much higher 
fines requested in suits now pending—assuming, of course, that your State is 
one of the many which have a tough antitrust law. 

The answer may lead you to look upon the contribution above suggested as 
entirely too moderate. 

We may never have again as good a chance as now in Missouri—one of the two 
remaining gyp beachheads in the national fair-trade picture. 

So-—please—let’s have your best possible contribution now. 

Cordially, 
Jno. W. ANDERSON, President 

P. S.: Please remember that the entire amount of your contribution is deduct 
ible for Federal income tax purposes 


AMERICAN Farr Trape Counc, INe., 
Garu, Ind... February 28, 1951 


To office of your president, please !—Urgent. 
Wembers of American Fair Trade Council and All Fair-Trading Manufacturers: 

You must act fast on this one In New York, Sennte bill 2608 (Assembly No 
1984), which saddles the manufacturer with attorney's fees and costs of a fair 
trade suit brought by a retailer in the name of a manufacturer, has been referred 
to the codes committee 

The pertinent paragraph of the bill is as follows 

“In addition to any other remedies a dealer or retailer engaged in the sale of 
such commodity may have, he may bring suit to obtain an injunction against a 
person engaging in unfair competition in any court of competent jurisdiction 
in the name of and in behalf of the vendee or producer who fixed a resale price 
pursuant to the provisions of section S60-a if said vendee or producer shall fail 
or refuse to bring such suit within 20 days after request or shall fail diligently 
to prosecute the same thereafter: but no such suit shall be brought more than a 
year after the doing of the act complained of. If such vendee or producer shall 
be joined as a defendant in such suit and if the suit results in an injunetion 
being decreed against the defendant engaging in unfair conipetition, then the 
dealer or retailer shall recover from snid vendee or producer bis reasonable 
counsel fees and expenses as fixed by the court before which the suit was tried.” 

To prevent this bill reaching the Senate floor, New York manufacturers should 
at once telephone, wire, or write directly Senator John D. Bennett, chairman, 
codes committee, senate Chamber, Albany, N. Y.. protesting passage of this bill 
Manufacturers outside New York should contact their New York distributors 
(bill applies to “vendee or producer’) requesting that they similarly contact 
Senator Bennett 

Form letters or wires to Senator Bennett will not prove effective. However it 
might be pointed out-—-in your own words—that (a) the primary purpose of 
the Feld-Crawford Act is to protect the good will of a manufacturer and his 
trade-mark or brand name and it is his responsibility to establish and maintain 
the minimum price schedule; (4) the substantive principles of fair-trade law 
may be jeopardized in the courts by retailer suits improperly prepared: ¢¢) re 
tailers, whose intent is to destroy a manufacturer's fair-trade program, are 
presented in this bill the effective device of bringing, in the name of the manu 
facturer, suits that are deliberately prepared improperly; (d) the bill encourages 
and promotes litigation, contrary to the intent of law, since many violations may 
be handled more effectively outside the courts by negotiation with the parties 
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Please act fast—for mass effect—and, if agreeable, please let me have copies 
of any communications you s#nd to New York in line with the above suggestions. 
Cordially, 
Jno. W. ANDERSON, 
President. 

P. S.—Other legislative developments : 

(1) Wisconsin: Assembly bill 148, A—subject of our bulletin of February 
21—has been withdrawn. Thanks for your cooperation. Senate bill in Wis- 
consin still pending. 

(2) New Mexico: Two fair-trade repeal proposals already killed in House. 
House bill No. 309, still pending, amends act by providing “* * * the Fair 
Trade Act shall not apply to the dry goods business.” Council has been advised 
hy its legislative contact that this bill is “given little chance for approval by 
the Legislature or the Governor.” 

(3) New Jersey: This State’s act will be strengthened by passage of as- 
sembly bill No. 449. It amends closing-out exception in act by requiring that 
the retailer before elosing-out the fair-traded stock give 10 days’ notice and 
furnish an opportunity for repurchase of stock at original invoice cost. Bill 
referred to corporations committee. New Jersey session does not resume until 
March 5. 

(4) Colorado: Senate bill No. 266 repeals Voluntary Fair-Trade Act. House 
bill 273 relates to the fair trade liquor act of that State. We have been ad- 
vised to “lay low” with reference to Senate bill 266 for the present. 

(5) Tennessee: Bill pending would prohibit arrangements between manu- 
facturers, suppliers, and merchants that “may be to lessen competition or to 
obtain an advantageous position or tend to create a monopoly in any line of 
commerce.” A violation would be a misdemeanor subject to a minimum fine 
of S100 for the first offense, and $500 for each subsequent offense. 

Will keep you advised. 


AMERICAN Fatr TrRApE CounciL, INC., 
Gary, Ind., March 2, 1951. 
Re: MISSOURI—WE TAKE THE PLEDGE. 
To All Members of 
American Fair Trade Council: 

You no doubt have been awaiting information as to recommended timing 
of your cooperation in the moynting efforts to bring about the enactment of 
a fair-trade law in Missouri. 

You will note from the enclosed copies of letter from Frank W. Mueller, 
general manager of the chamber of commerce, Joplin, Mo., and our reply, that 
the fight is being conducted entirely at a new level—far removed from the 
disabling and discredited implication that the small retailer is so wasteful 
and incompetent he must be subsidized at the expense of the public and through 
arbitrarily inflated fair-trade prices, 

You will be interested to know that the weeks devoted to cooperation by 
AFTC staff to the task of completely resetting the psychology of the Missouri 
pro-fair-trade movement have been at the request of more than twenty as- 
sociutions and organizations within that State. 

You no doubt understand that the opposition is powerful and ruthless. It 
has aborted all previous attempts to enact a fair-trade law in Missouri. 

However, we think you will agree that the citizens of Missouri are at no 
disadvantage in comparison with those of other States, either as to intelligence 
or civie decency. Upon this belief we have based our cooperation within the 
State. 

And you are now assured of our confidence of success in this project—-pro 
vided we are supplied with adequate funds with which to finance intensive 
educational activities throughout the entire State—in steps already planned 
and timed for best results in support of other phases of activities now under 
way. 

Present plans contemplate a series of meetings of about 35 chambers of 
commerce within the State. This involves speakers now available and con 
siderable travel and meeting expense—although it is not by any means the 
most costly phase of the general program, 

Individual chambers of commerce—as well as State asseciations—have been 
assigned and have accepted educational responsibilities that will absorb, if not 
exceed, their financial capacities. These assignments have been regarded as 
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essential in keeping the movement identified as primarily a movement originating 
within the State and not a “foreign” activity inspired and led by AF’TC. Some 
of these organizations within the State may even require financial assistance— 
which we sheuld have readily available. 

One phase of the operation is intended to persuade the big-store opposition 
that it can remove its resistance, to its great advantage. The formula to be 
employed in this phase of the work is a formula fully tested and found psycho- 
logically compulsive. This phase will require a very substantial additional 
amount. Upon its success may easily rest the success of the entire effort, 

We have developed a program that can win—and will win—with your sup- 
port. When the dust has all settled—and a Missouri fair-trade law has emerged 
we think you may be interested in learning, some day, how it all happened. 
Right now we ean’t leave our educational artillery exposed long enough to explain 
it to you. 

Recently we have had some encouraging contributions from members—for 
militant status. But—as we fully expected it would—the money keeps moving 
out to the battle front—-where we have staff members in continuous operation 
until we are now uncomfortably close to a shortage of “ammunition.” 

(Incidentally, we sent a sizable check to our AFTC lawyers in Florida yes- 
terday. The Florida brief now has cleared all the lawyers and the laymen 
and will be filed within a few days. Repealer battles in other States also are 
taking some of our small change.) 

So we hope you will feel that your good company has a big enough stake in 
the suecess of this courageous operation to wire to American Fair Trade Couneil, 
Gary, Ind.—or send by fastest mail—as a special “battle-front contribution” 
the very largest amount you can possibly justify. 

I am asking for this contribution with a promise to you that, if it raises your 
total contributions during the past 12 months to an amount in excess of the 
total contributions of the Anderson Co. and its resellers to the council during 
the same period, the Anderson Co. will promptly contribute twice the amount 
of such excess—up to a total amount of, say $25,000 of such Anderson contribu- 
tions, 

This offer to double the excess applies to your contribution or to that of any 
other AFTC member contributing more than you do. 

Please remember that the entire amount of vour contribution is deductible 
for Federal income tax purposes—-which now include the excess profits tax. 

Please take a good look at what the loss of fair-trade in your State alone 
might cost you and your customers—in a single month. Then estimate what 
your legal expense alone would be in defending, under the existing antitrust 
law in your State—an attorney general's action against your company for a 
heavy fine. Manufacturers who have been attacked in Misseuri for fines run- 
ning as high $100,000 each might startle von with their estimate of what a 
Fair Trade Act can be worth—to a single manufacturer—in an antitrust State. 

If, after such cogitation, each member—you and every other member of the 
council—contributes accordingly, to this Missouri emergency, well probably 
have an excess to refund pro rata after the Missouri fair-trade bill is enacted. 

Please let nothing interrupt you until your check is in the mail—addressed 
to AFTC at Gary, Ind. 

Cordially, 
Jno. W. ANvERSON, President. 

P. S. (confidential).—You'll be especially interested to Know that we are 
promised soon a list of more than 100 manufacturers and distributors against 
whom Missouri antitrust suits have been brought or are now in process. We'll be 
happy to send you a confidential copy of this list if you desire it. Frankly, we have 
no reason to believe that vou are on the list—-which we understand will cover 
suits for both horizontal and vertien! pricing. 

And you may have a particular interest in advice to us that the enactment 
of a fair-trade law in Missouri might abate all pending suits having to do 
with vertical prieing 

AMERICAN Farr Trape Councin, INnc., 
Gary, Ind... February 21, 18517. 
To office of vour president, please— urgent, act today. 
Members of American Fair Trade Council and All Fair-trading Manufacturers: 
Hearings on Wisconsin assembly bill 148, A, which repeals the Wisconsin fair- 


trade act, are scheduled for Thursday, March 1, before the commerce and manu- 
facturers committee, in room 30S-W of the Capitol, Madison, at 2 p. m 
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Please—at once and without fail—write to (or wire with confirmation by 
letter) each of your direct customers in Wisconsin. See suggested form en 
closed, 

If, in addition, you feel that you should write the Governor, Hon. Oscar A. 
Rennebohm, Governor of Wisconsin, Madison, Wis., please point out how the loss 
of fair trade in the State would affect unfavorably both consumers and resellers, 

Please act fast—for mass effect—and, if agreeable, please let me have copies 
of any communications you send to Wisconsin in line with the above suggestions. 

Cordially, 
Jno. W. AnveRSON, President. 

P. S—Other repealers: Wisconsin senate (committee hearings unscheduled) ; 
Colorado senate; New Mexico. In New York, assembly bill 1984, referred to the 
judiciary committee, saddles the manufacturer with attorney’s fees and costs 
of a suit brought by a retailer in the name of the manufacturer if the manufac 
turer fails or refuses to bring such suit within 20 days after request by the 
retailer. Will keep you advised. 


(Suggested form for wire to all your direct customers in Wisconsin, or use as 
basie of fast letter (Enclosed with AFTC Bulletin 2/21/51)) 


Wisconsin Assembly bill 148, to repeal Fair Trade Act, threatens immediate 
destruction of fair trade in your State and great damage to fair trade na- 
tionally. ° Hearings on bill scheduled for Thursday, March Ist, before the 
commerce and manufacturers committee, in room 308—W of the capitol, Madison, 
at 2 p.m. Members of committee inclnde Halbert Brooks, chairman, Elmer 
Genzmer, Eugene Lamb, Nicholas Lesselyoung, Walter Merten, Harold Gade, and 
Ralph Landouski. Urgent you protest this bill at once by personal appearance 
before the committee or by wire, telephone or letter to your State legislators 
and members of the commerce and manufacturers committee, emphasizing that 
fair trade protects the consumer against quality dilution, exorbitant prices and 
loss-leader racket. If agreeable please send a copy of your communications also 
to Hon. Oscar A. Rennebohm, Governor, Madison, Wis. 


FOR IMMEDIATE RELEASK, AMERICAN FAIR TRADE COUNCIL 


Gary, INp., January 18, 1951. 

The American Fair Trade Council urged today that all fair-trading manu 
facturers adopt the enforcement policy recommended for General Electric Co, 
by a New York Supreme Court this week in granting that company a permanent 
injunction against R. H. Macey & Co. for Fair Trade contract violations. 

“While the court has not established a new concept of fair-trade law, its 
outline of an enforcement program for a fair-trading manufacturer is sound 
in law and equity and will help strengthen fair trade as an economic foree 
working in the public interest,” John W, Anderson, president of the council, 
said. 

The court pointed out that General Electric should: (1) keep itself in- 
formed as to price-cutting activities and other trends generally known in the 
industry or trade; (2) keep close scrutiny over prior violators and take appro- 
priate action where indicated; (3) investigate and follow up complaints vigor- 
ously; (4) enforce fair trade prices by repeated legal action if necessary; (5) 
pursue a continuing and sustained enforcement, 

“The American Fair Trade Council has declared often its position that since 
fair trade must be by voluntary action of a manufacturer, the duty of reason- 
able and diligent enforcement rests upon him,” Anderson stated. 

“Fair-trade laws permit a manufacturer to establish voluntarily minimum 
resale prices for his trade-marked or brand name products to safeguard the 
public against deceptive and destructive merchandising methods,’ Anderson 
continued. “The practice of discount house operators, and their ilk, is to 
short-circuit and disrupt the normal channels of distribution through which 
the American consumer has been served so well, and must continue to be 
served.” 
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{From the General Federation Clubwoman, March 1952] 


Fatr TRADE Practice LAws 


(By Mrs. Leslie B. Wright, Chairman, Legislation Department, GF WC) 


The Federation has consistently supported legislation tending to lower prices 
of commodities to a purchasable level for the average consumer. Presently 
pending before the Congress are proposals which would exempt from the anti- 
trust laws resale price maintenance when done in accerdance with State laws. 
These laws provide that the manufacturer of trade-marked articles may agree 
with the retailer to establish prices beneath which the product may not be sold. 

While these laws are commonly called fair-trade laws, they might more aptly 
be called unfair-trade laws. When the consumer is denied the privilege of 
lower prices because competition is throttled, he is deprived of his only weapon 
in the market place. 

These laws are unfair because a contract between a single manufacturer and 
a single retailer would, under provisions of the statutes, bind all other retailers 
of the same product, no matter how strongly the nonsigning seller desired not 
to become party to such an agreement. (A recent test cuse was decided by the 
Supreme Court in favor of the independent retailer. Immediately bills were 
introduced into the Congress with a view of nullifying this decision.) This 
type of restriction is even more coercive than Government controls which, accord 
ing to the Constitution, require at least a fair hearing before parties adversely 
affected may be bound. 

Retail price maintenance is merely a nice-sounding word for legalized price- 
fixing, a practice which has been condemned in our competitive economy since 
the enactment of the Sherman Act in S90.) It is certainly not the time now to 
ubandon this traditional policy which has guaranteed a free economy to appease 
the selfish interests of a few highly organized groups. 

Note.—It is interesting to know that a brand new pressure group whose aim 
is to fix the fair-trade laws as part of our economy has moved on Washington, 
established elaborate headquarters, and is already getting out literature. Be- 
cause this whole subject is so important to the consumer, hearings beginning 
February 13 are already scheduled. They will be very exhaustive. Write this 
department for information. 


{Editorial from the American Druggist, June 1951] 
A Srirr Jour, Bur No KnocK-ov1 


Before any fair-dealing retailer assumes that he is washed up, let him be aware 
that although fair trade created a more stable market for well-known products, 
there is no evidence that it kept any druggist in business who would otherwise 
have failed. Loss of fair trade will not drive any druggist out of business if he 
serves the public better than his competitors, not by meeting crazy prices, but 
by better display of goods and more friendly personal attention to every 
customer, 

We hive heard it said that this Court opinion means the end of drug stores. 
That is poppyeock! This Nation likes its drug stores—especially those that still 
look like drug stores. Before any fair trade laws were enacted, there were just 
as many drug stores as there are today. And they suffered some of the worst 
price wars that ever happened 

To succeed without fair trade is a little harder, but it is not impossible. 
Now is the time to stand up and fight for business—.«as the druggists of Vermont, 
Missouri, Texas, and the District of Columbia have always had to do. 


AMERICAN FatrR TRADE Counc, INC., 
Gary, lnd., December 7, 1957. 

To AW Manufacturers Who Oppose the Destruction of Fair Trade: 

Now— bill 

Mobilization of all forces favoring fair trade must continue and accelerate 
now that a sound bill and sound procedure have been approved. 

Progress in clarifying misunderstandings of fair trade among important 
agencies normally opposing it can now be reported 
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The enclosed educational program approved at the November 7 and S&S meetings 
of AFTC must not be interrupted. 

The Council needs urgently—for mobilization purposes—individual contribu 
tions of one thousand to tive thousand dollars or more—plus all available smalle: 
contributions. 

These contributions should come promptly and without relation to any fixed 
financing formula. The formula may come later, when the entire “operation 
restoration” program is in full swing. 

You know whut the enactment of the AFTC bill (herewith) can mean to you 
So—do every bit you can—in the way of a contribution—and please do it today 

The Time is Now! 

Jno. W. ANDERSON, President 


AMERICAN Fatr TRADE CounctL, INc., 
Gary, Ind., December 7, 1951 


To all members of AFTC and to all other known Fair-Trading Manufacturers: 

Now—u draft of bill for “operation restoration.” 

It is the decision of this council, concurred in by a preponderance of recognized 
legal authorities in the field of Fair Trade. that the approach to effeetive restora 
tion of Fair Trade should be through an amendment to the Sherman Act. 

It is agreed likewise that such a bill should be presented in a straightforward 
manner with no attempt to influence the assignment of the bill, onee introduced 
to any committee other than the House and Senate Judiciary Comunittees, both of 
which initially reported favorably the Miller-Tydings bill. 

Those two committees are regarded as the logical committees for consideration 
of any new bill to amend the Sherman Act to achieve the purpose of the Miller- 
Tydings Act, and each of the two committees is regarded by this council as a 
competent and impartial tribunal to conduct such hearings as it may regard 
appropriate in the matter. 

Hlerewith is submitted, for whatever comment may be offered, a well-considered 
draft of a bill for the purpose proposed, based primarily upon the work of the 22 
lewvers. This draft, if and when introduced, can be recommended by this coun- 
cil for the support of all manufacturers and resellers interested in fair trade, and 
for the support of the public and of the Congress. 

This AFTC draft, which may carry the interim designation of “the AFT 
draft,” it is believed preserves well all of the remaining force of the Miller 
Tvdings Act and in addition meets fully the criticism of the Supreme Court in 
the Schwegmann case—as well as provides, in its subsection (d), adequate clari 
fication of the confusion generated in the Wentling case—thus to restore fair 
trade to its intended potency for public service. 

The formula upon which subsection (d) has been constructed was the outcom: 
of long-continued research and many conferences, 

Subsection (a) is in no sense ambiguous. If says clearly what it means. It 
means definitely what it says. Before its incorporation in the draft its purpose 
was cleared with manufacturers of fair-traded products normally carrying a 
slightly higher price in some extremities of the United States than in others 
It has seemed clear that such manufacturers, rather than rely upon any donbtful 
legislative alternatives, will find it practicable to establish their prices through 
out all fair-trade States at a uniform figure—wherenpon resellers in all States 
will be bound to respect those uniform prices in interstate transactions penetrat 
ing fair-trade States. 

This APTC draft of proposed bill is being submitted herewith directly to each 
lawyer known to be heretofore actively interested in devising a sound solution 
of this legislative problem. Authorship of the new matter appearing in this 
American Fair Trade Council droft lies entirely with AFTC officers and staff 
The draft boars the unanimous approval of the AFTC board of directors, which 
board, along with the council members at the recent New York meeting. has 
approved the procedure to amend the Sherman Act in preference to any alterna 
tive. 

Steps are in process for organizing, within each branch of Congress, appre 
ciative sponsorship for the proposed bill. 

There will follow within a very short time information as to further steps 
to be taken by the council. 
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In line with the fixed policy of this council, this bill will not be recommended 


for introduction until all factors having an interest have had full opportunity 
to examine its text and its legislative significance—and to submit recommen- 


dations. 
Obviously, sufficient time will elapse between now and the introduction of the 


bill to permit careful consideration and transmission by the council of any com 
ment or suggestions as to the form of the draft or otherwise. 
All such comment will be appreciated, whether pro or con. 
matter your full attention at your very earliest Convenience and let us hear from 
you. Perhaps you will feel that your house attorney, if available, should see 
this letter at once. 
Cordially, 


Please give the 


Jno. W. ANDERSON, President 


. S.—Enthusiasm for this bill on the part of the entire AFPTC staff, as long 


constituted, as well as others consulted, is great indeed, as you can well imagine. 
to be available as 


Highly desirable prospective staff personne! is standing bh) 

AFTC operation restoration can employ them. 

. P. S—An alternative proposal for a national 
all fair trade eggs in one basket—upon 
to fair trade could then be concentrated. A 
perhaps be opposed by many who, in the District of Columbia, enjoy cheap 
liquor and other special privileges, and by others whe deplore all invasions of 


Fair Trade Act might put 
which all of the powerful opposition 


national fair trade bill also would 


States’ rights 
(See enclosed excerpts from address of Harold Harper, counsel for National 


Wholesale Druggists Association.) 
Excerprrs From Appkess or Haroip HArPer DeLivexep at THe TWELFTH ANNUA!I 
MEETING, AMERICAN Farr TRADE COUNCIL, NOVEMBER 8, 1951 


(Mr. Harper, member of the law firm of Harper & Mathews, New York City, is 
counsel of the National Wholesale Druggists Association and is chairman of 
the commitiee on fair trade, antitrust section, New York State Bar Association ) 
The McGuire bill, with some modifications, has taken the so-called 22 lawyers’ 

draft and added certain embellishments. ‘The McGuire bill transfers the pro 
posed amendment, however, from the Sherman law to the Federal Trade Com 
mission Act. This change must have been made rather hurriedly, since the bill 
earriers with it in its last sentence the penal provisions of the Sherman law and 
plants them in the Federal Trade Commission Act which prior to this preposed 
amendment did not impose any criminal sanction for an unfair or unlawful con 
tract. 


* * * * * + + 


Unless, however, the first Wentling decision is considered to be clearly wrong 
as to interstate sales, it presents an obstacle which any new amendatory statues 
must Cover. 

We cannot here resolve ourselves into a drafting committee. May I 
ever, that, without having given the matter too much study, T donbt if the pre 
provision of the MeGuire bill (H.R. 5767), whieh is desicned to close this lor 
hole, effectually does it. The MeGuire bill says: 


say, 


shall the making of such contracts or agreements, or the enforcement 


“nor 
thereof against a contracting or noncontracting person constitute a burden, re- 
straint, or interference with interstate commerce.” 

Now it is not Congress that is the interpreter of the Constitution, but the 
Supreme Court. If the nonsigner clause now found in the State acts does 
consitute a burden on interstate sales, I doubt very much if it 
den because Congress says it is not. What is required is positive legislation by 
Indeed, Judge Goodrich said in the Wentling decision : 


is any less a bur 


Congress on the subject. 

“Such sales are a fit subject for uniform regulation should Congress desir 
and we see no peculiar local interest which justifies the imposition upon inter 
state commerce of such restriction by indivdual States. 
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AMERICAN Fatr TRADE COUNCIL 
“OPERATION RESTORATION” 


The following outline presents some of the major activities of the 
council's operation for the restoration of fair trade to its former 
potency for public service through effective amendment of the 
Miller-T'ydings Act. 

A. Transmission of educational directives through member-manufacturers- 
and through other fair-trading manufacturers—to their wholesale and retail 
customers by wire, by mail, and by members’ salesmen. This procedure of the 
council, intended to illuminate the subject of fair trade for the guidance of State 
legislators in serving the public interest, is well established and has been highly 
successful in educational campaigns in individual States. 

It is estimated that this traditional vertical operation of the council may 
serve, educationally, about 2 million retailers. It is expeeted, as in the past, 
that nonmember fair-trading manufacturers will cooperate in this vertical 
operation, 

B. The AFTC’s speakers bureau will supply volunteer personnel of members- 
and of other fair-trading manufacturers and of other groups—with manu- 
script for addresses of proven potency, to be delivered at meetings of noonday 
clubs and other organizations throughout the United States. 

C. There will be made available for transmission to local radio stations, 
through member and other fair-trading manufacturers, wherever practicable, 
l-minute, 5-minute, and 15-minute transcriptions, discussing the public interest 
in fair trade, 

D. An information service for editors will be prepared at intervals and will 
be made available to all interested publications, disseminating interesting truths 
about fair trade. Material in this information service will be given broadest 
possible dissemination. 

Ik. The couneil will hold available at all times official and staff personnel for 
effective liaison with duly accredited liaison personnel of other organized 
segments of industry seeking the restoration of fair trade through sympathetic 
related activities. 

EF. The council, upon request of any legislative committee, will cooperate fully 
in the public interest toward making available to that committee dependable 
information on fair trade. 

G. The council will continue to seek legal guidance from lawyers of highest 
reputation in the field of fair trade. 

H. The council will accept no financial contributions conditioned, by implica- 
tion or otherwise, upon anything not clearly within its defined plans and policies, 

In addition to the above, the council expects to be prepared to move at other 
levels and through other channels whenever such action may promise effective 
support of its “operation restoration.” 

By action of its board of directors, this 7th day of November 1951, 

AMERICAN Farr Trape Councin, INe. 


“For my money—the truth” 
THe Suow-Me Snuoprer 
FIRST MISSOURT EDITION 


(Printed in the United States of America by the American Fair Trade Council, 
Gary, Ind.—-in cooperation with the many and diversified Missouri organiza- 
tions (see second edition for names) consecrated to the task of freeing the 
people of Missouri from subversive economic influences ) 


Consecrated to the task of carrying the truth about 95/5 retail 
profit-feeder racket to every housewife in Missouri—until she has the 
protection of a fair-trade law. 

Mrssourt MytH Expitopep—Revait STrore OwNeRS FOUND Nor RELATED TO SANTA 
CLAUS 


You, as a citizen and taxpayer of Missouri, have been victimized constantly 
by unrestrained would-be retail monopolists whose concealed formula for ex- 
tending their monopoly has been for many years retarded by legislation in 45 
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other States. Unbiased practical students of American business have long 
understood that monopoly of retailing is the most vicious form of monopoly in 
its effect upon the daily living of the citizen. 

Retail monopoly rears itself like an invisible wall between you and the makers 
and growers of the things you need. Once substantially effective, it dictates, 
to producers who are its suppliers, their prices and quality specifications—while 
holding you helpless and perhaps unconscious of extortionate retail prices on 
the things you need for your living. It has been determined that his acquisition 
of as little as 30 percent of the retail sales volume of any marketing area gives 
a retailer all practical advantages of monopoly—without exicting publie wrath. 

One of the most oppressive deceptions in American business is found in the 
pretense of some big retail stores that they are befriending the public when, as 
a matter of fact, they are luring people inside their stores by loss-leader prices 
on popular, trade-marked products, while robbing them through extortionate 
protit-feeder prices on thousands of products which have no widely advertised 
retail prices known to the public. 

Store owners are in business to make money—not to give it away. Most 
store owners are reputable businessmen who work hard to bring good values 
and a superior service to their customers. Some big store owners, whose exces- 
sive overhead costs make it impossible for them to compete fairly with the 
better stores, frequently use the deceptive loss-leader formula to lure and fool 
the public. 

Dunn & Bradstreet, noted throughout the world for the soundness of their 
business information, in their 1951 Financial Guides to Healthy Business Man- 
agement show that an examination of the annual financial reports of 323 depart 
ment stores in the United States discloses that the average net profits ef those 32: 
stores, on net retail sales, was 2.5 percent; 52 shoe stores likewise selected for 
examination show 1.6 percent net profit on net sales; 161 women’s specialty shops 
show 2.8 percent, 

The above showing of net profit are of retail stores operating in various 
States—-nearly all of them in fair-trade States. Confirmed professional enemies 
of fair trade preach erroneously that people in the 45 fair-trade States are robbed 
continuously because of presumed overpricing of fair-trade products sold at 
retail. 

Now let’s see, from the same authentic source, what certain highly respected 
big stores in Missouri, that claim most loudly to be related to Santa Claus, take 
from the public in the way of above-normal net profits. 

The startling figures that follow can be verified by any businessman having ae- 
cess to the same reporting service. For obvious reasons the names of those big- 
store operators, familiar to every reader of big-city newspaper advertisements 
in the State of Missouri, are omitted. 


> 
> 


RETAIL OPERATOR A 


This wealthy chain-store operation reports to the same agency for the same 
period net profits amounting to 4.6 percent of retail sales—-nearly twice the per 
centage of average net profit for the national group of 525 department stores, 


RETAIL OPERATOR B 


This large Missouri operation also is noted for its expensive advertising of 
certain Classes of popular branded products at cut prices. According to its own 
audited statements submitted to reporting agency its protits for substantially 
the same period amounted to 4.4 percent of its net retail sales—also greatly 


above the average net profits of the 525 department stores, 
RETAIL OPERATOR ¢ 


This operation is by a noted and respected chain quite prominent in Missouri 
retailing. The net profits, above taxes, of this chain, including operations out 
side and inside Missouri, ran into many millions of dollars and amounted to 2.4 
percent of retail sales. This operator’s claim to a relationship to the jolly fat 
fellow with the long white whiskers and the red coat is supported by the slim 
advantage of net profits running a meager one-tenth of 1 percent below the 
national average of the 523 stores. Most of the operations of this chain are in 
fair-trade States, which may account for its running so close to the lower na 
tional average. 
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MISLED NEWSPAPERS MISLEAD READERS 


Some metropolitan newspapers in Missouri have carried recently a story, ap- 
parently based in good faith upon misleading representations of a chronic pro- 
fessorial witness long noted for his somewhat inexplicable allegiance to the Mis 
souri big-store enemies of fair trade. This story seriously Claims that the enact 
ment of a fair-trade law in the State of Missouri would take from the public a 
12 percent advantage in retail prices that Missouri citizens are now represented 
as enjoying, compared to prices charged in States having fair-trade laws, or 
prices that would be charged in Missouri if it had a fair-trade law. 

The absurdity of this hocus pocus becomes obvious from the above-quoted 
authentic figures. If 325 department stores, nearly all operating entirely outside 
the State of Missouri, average only 2.5 percent net profit in the 45 States having 
fair-trade laws, how could the mere repeal of fair-trade laws in their States en- 
able them to reduce their prices 12 percent? 

And why would big retail-store operators in Missouri employ professional ex- 
perts to fight so desperately against the enactment of a fair-trade law in Missouri 
if that law would add to their profits? 

Voluntary fair trade applies only to individual brand-named products which 
the manufacturer himself decides shall not be sold below a minimum price he 
names. This product, to be fair-traded, must be “in open competition with other 
products of the same general class” or for the same purpose—so the fair-trading 
manufacturer must price bis product to meet or beat his open competition or go 
out of business. 

Fair-traded products, although the favorite loss-leader products of the price- 
juggling refailer, produce usually less than 5 percent of his dollars of sales, 
More than 95 percent of all the dollars of sales of the big stores, in fair-trade 
States, are on products that are not, and never have been, fair-traded. 

Thus, in Missouri with a fair-trade law, retail stores could likewise sell, at 
any price chosen by the store, any and all of the products making up that 95 
percent of their dollars of sales. Surely it should be hard for you to understand 
so-called economists who represent that a fair-trade law could prevent those 
stores from reducing their over-all prices sufficiently to bring their annual net 
profits down to the national average—-which they could have done at any time 
in the past without fair trade if they were so inclined. 

Obviously, the average retail store or chain operating in fair-trade States 
that would dare reduce its prices on all its merchandise, even by as much as 4 
percent, would give away more than its 2.5 percent of net profit and would thus 
go bankrupt. How long would such stores stay in business at a 12 percent reduc- 
tion in all prices? 

Here’s the secret trick, or formula, used by the 5 percent loss-leader-95 percent 
profit-feeder operator : 

He selects a few well-known brand-named products to sell at noisily reduced 
prices as customer lures. Then he overprices other products, from which come 
95 pereent or more of his dollars of sales to much more than offset his loss- 
leader prices. 

HERE'S HOW THE 95-5 TRICK WORKS 


Say the lurist retailer advertises a 12 percent cut in prices on popular products 
representing 5 percent of his dollars of sales. 

Your pencil tells you he would have only to increase prices on the balance of 
his merchandise by six-tenths of 1 percent to make up for his total planned loss 
on those leaders. 

Now let the Congressional Record (see p. 4) tell you how the big store has 
been found to price many household articles up to ten times their cost. (The 
normal average percentage of mark-up necessary to cover the retailer's cost of 
operations and return him a fair profit does not nearly equal even one-half of the 
cost of the purchase price of the merchandise. ) 

Why should any big-store operator in the State of Missouri throw his every 
possible influence into openly and secretly organized resistance to the enactment 
of a fair-trade law, on the pretense that he fears he will be compelled to take 
extortionate profits from his public? The public has no way of knowing what 
should be a fair price on the non-fair-trade merchandise for which the public 
pays 95 cents of each dollar it spends in retail stores. 

And why do such stores almost always limit their cut-price advertising to 
popular products with widely known retail prices? 
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The plain truth is that the predatory big store wants no interference in Mis- 
souri with its unrestricted employment of loss-lure prices it uses deceptively to 
injure its Competitors and strengthen its drive toward retail monopoly in its 
area, 

None of the Santa Clauses we know wears a money belt or operates trick mer- 
chandising formulas. If you want to know who gets fattest in a State without 
a fair-trade law ask your banker to get you an analytical financial report on a 
few of the big retail stores and chains operating in Missouri. 

Read the front page of your St. Louis Star Times of April 10 to learn that 
while these fat cats were getting fatter during the 10 years prior to the latest 
census, there was a decrease of 37,105 in the number of self-employed independent 
merchant and other stnall-business people in the otherwise good State of Mis- 
souri. This is in addition, incidentally, to a 10-year decrease of 55,000 in the 
number of employable males to be found in the State of Missouri. 

Isn't it high time that the people of Missouri look to reputable reporting 
agencies for significant business information affecting their welfare—rather 
than give costly credence to cloud-based arguments of a bookish theorist? 


More TretH Apoutr Fatr TRAD: 


This is the bill 417 introduced by Representative K. P. Reynolds in 
the Missouri House—to bring the advantages of fair trade to the 
people of Missouri. Read it and know the truth. 


Section 1. Findings of fact: 

(a) It is hereby found, determined, and declared that the public interests and 
general welfare of the State of Missouri will best be served by permitting the 
maintenance of minimum resale prices of trade-marked, branded, or named com- 
modities which are in free and open competition with commodities of a like kind 
and quality ; and 

(b) It is found, determined, and declared that without minimum resale price 
maintenance of trade-mark, branded, and named commodities which are in free 
and open competition with commodities of the same general class, stall retail 
merchants with limited purchasing power cannot survive the price wars or price 
cutting operations of large retail stores which, after forcing the small retailers 
out of business by such operations gain a virtual monopoly on the retail channels 
of commerce, contrary to the general welfare and public interest ; and 

(c) It is hereby found, determined and declared that predatory cutting of 
established prices of trade-marked, branded or named products, as a deceptive 
means of unfairly luring from competitive merchants their customers, and for 
other purposes, has been the most potent Weapon to which the great and de- 
structive trusts have resorted most frequently, thereby to weaken and destroy 
their smaller competitors financially unable to endure resultant losses. By such 
misleading practice there is established in the trading area affected a virtual 
monopoly of distribution interposed between the producer and the public, by 
Which the monopolist may extort at will from the consumer, while dictating 
prices and product quality dilutions to the producer, all contrary to the general 
welfare and public interest of the citizens of Missouri: and 

(dad) Such predatory price cutting is injurious to the general public as dis- 
tinguished from a particular group or class thereof, and is also injurious to 
the good will and business of the producer and the distributor of commodities 
bearing a trade-mark, brand or identifying name; and 

(e) Prohibiting the unfair and discriminatory practice of price cutting of 
trade-marked, branded or named commodities which are in free and open com- 
petition with commodities of the same general class produced or distributed 
by others will foster and encourage free and honest competition and will safe- 
guard the general public against the creation or perpetuation of monopolies ; 
and 

(f) The public interest and general welfare of the State require the per 
missive or optional maintenance of minimum resale prices established in accord 
ance with the provisions of this Act by producers or distributors of trade- 
marked, branded or named commodities which are in free and open competition, 
as a permanent publie policy of the State, at all times, including periods of de- 
tlation or inflation ; and 

(g) This Act is enacted as an exercise of the police power of this State, 
in order to serve the general welfare of the citizens of Missouri, and with the 
further objective of preventing monopoly. 
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Sec. 2. (Definition of terms.) The following terms, as used in this Act, are 
hereby detined as follows : 

fa) “Commodity” means any subject of commerce. 

(b) “Producer” means any grower, baker, maker, manufacturer, bottler, pack- 
er, converter, processor or publisher. 

(c) “Wholesaler” means any person selling a commodity other than a pro- 
ducer or retailer. 

(d) “Retailer” means any person selling a commodity to consumers for use. 

(e) “Person” means an individual, a corporation, a partnership, an associa- 
tion, a joint-stock company, a business trust or any unincorporated organization. 

Sec. 3. (Certain sales contracts declared lawful.) No contract relating to the 
sale or resale of a commodity which bears, or the label or container of which 
bears, the trade-mark, brand, or name of the producer or distributor of such 
commodity and which Commodity is in free and open competition with com- 
modities of the same general class produced or distributed by others shall be 
deemed in violation of any law of the State of Misseuri by reason of any of the 
following provisions which may be contained in such contract : 

(2) That the buyer will not reseil such Commodity at less than the minimum 
price stipulated by the seller: 

(b) That the buyer will require of any dealer to whom he may resell such 
commodity an agreement that he will not, in turn, resell at less than the minimum 
price stipulated by the seller: 

(¢) That the seller will not sell such commodity 

1. To any wholesaler, unless such wholesaler will agree not to resell the 
snme to any retailer unless the retailer will in turn agree not to resell the 
sume except to consumers for use and at not less than the stipulated mini- 
mum price, and such wholesaler will likewise agree not to resell the same to 
any other wholesaler unless such other wholesaler will make the same agree- 
ment with any wholesaler or retailer to whom he may resell: or 

2. To any retailer, unless the retailer will agree not to resell the same 
except to consmmers for use and at not less than the stipulated minimum 
price. 

Sec. 4. (Treatment of branded commodities.) Commodities which bear, or 
the labels or containers of Which bear, trade-marks, brands or names of producers 
or distributors who shall be controlled by or through any common ownership, 
for the purposes of this Act shall be treated as a single commodity having a 
single producer or distributor. 

See. 5. (Gifts, concessions and combination sales prohibited.) lor the pur- 
pose of preventing evasion of the resale price restrictions imposed in respect of 
any commodity by any contract entered into pursuant to the provisions of this 
Act (except to the exent authorized by the said contract) : 

(2) The offering or giving of any article of value in connection with the sale of 
such commodity : ‘ 

(b) The offering or the making of any concession of any kind whatsoever 
(whether: by the giving of coupons or otherwise) in connection with any such 
sale; or 

(c) The sale or offering for sale of such commodity in combination with any 
other commodity, shall be deemed a violation of such resale price restriction, for 
which the remedies prescribed by Section S of this Act shall be available 

Sec. 6. COnly owner of trade-mark or authorized distributor to establish 
prices.) No minimum resale price shall be established for any commodity, nn- 
der any contract entered into pursuant to the provisions of this Act, by any 
person other than the owner of the trade-mark, brand or name used in conneec- 
tion with such commodity or a distributor specifically authorized to establish 
said price by the owner of such trade-mark, brand or name. 

Sec. 7. (Sales not affected by a contract price.) No contract containing any 
of the provisions enumerated in Section $ of this Act shall be deemed to preclude 
the resale of any commodity covered thereby without reference to such contract 
in the following cases: 

(a) In closing out the owner’s stock for the bona fide purpose of discontinuing 
dealing in any such commodity and when plain notice of the fact is given to the 
public; provided the owner of such stock shall give to the producer or distributor 
of such commodity prompt and reasonable notice in writing of his intention to 
close out said stock, and an opportunity to purchase such steck at the original 
invoice price: 

(b) When the goods are altered, secondhand, damaged, defaced or deteriorated 
and plain notice of the fact is given to the public in the advertisement and sale 
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thereof, such notice to be conspicuously displayed in all advertisements and to 
be affixed to the commodity : 

(¢) By any officer acting under an order of court. 

Sec. 8. (Sales below contract price prohibited.) Wilfully and knowlingly ad- 
vertising, offering for sale or selling any commodity at less than the price stipu- 
lated in any contract entered into pursuant to the provisions of this Act, 
whether the person so advertising, offering for sale or selling is or is not a party 
to such contract, and whether the particular lot of such commodity so advertised, 
offered for sale or sold was or was not at any time sold to a party to a contract 
that stipulated the price of such commodity under the provisions of this Act is 
unfair competition and is actionable at the suit of any person damaged thereby. 

See. 9 (Eexceptions.) This Act shall not apply to any contract or agreement 
between or among producers or distributors or (except as provided in subsection 
(¢) of Section 3 of this Act) between or among wholesalers, or between or among 
retailers, as to sale or resale prices, 

Sec. 10. (Authorization of Attorney General to restrain enforcement of con- 
tract.) If after investigation, the Attorney General deems that any contract au- 
thorized by the provisions of this Act prevents Competition in the manufacture, 
Inaking, transportation, sale or purchase of commodities of the same general 
class or that the Commodity covered by the contract is not in free and open com- 
petition with a commodity or commodities of the same general class produced or 
distributed by a competitor of the parties to said contract, he may bring an ac- 
tion in the name of this State to restrain the performance or enforcement of 
any such contract 

Such action shall be begun in the Circuit Court of the county of the residence 
of any party to such contract by service of process upon all parties thereto. 
Where any of such parties are nonresidents of the State of Missouri, service of 
process upon such parties shall be made by registered mail addressed to such 
parties at the address or addresses stated in said contract or, if not stated therein, 
then at the last known post office address or principal place of business of said 
parties returnable not less than 30 days after the mailing of said process: pro 
vided, that there shall be publication of notice of the suit in accordance with the 
laws of the State of Missouri now existing. 

Sec. 11. (Constitutionality.) If any provisions of this Act, or the application 
thereof to any person or circumstances, is held invalid, the remainder of the Act, 
and the application of such provisions to other persons or circumstances, shall 
not be affected the rebs 

Sec. 12. (Inconsistent acts repealed.) All laws or parts of laws inconsistent 
herewith are hereby repealed to the extent of such inconsistency. 

Sec. 13. (Short title.) This Act may be known and cited as the “Missouri Fair 
Trade Act.” 

Sree. 14. (Effective date.) This Act shall take effect immediately upon its 
passage and approval by the Governor or upon its becoming a law without his 
approval 

Here's How Farr TRADE 


Safeguards the consume! 
Forbids price-fixing 
4scourages monopols 
Insures competition 
Protects integrity of trade-marks and brand names 

The Missouri legislature, to protect consumers from the deceptive loss-leader 
merchandising racket and to safeguard quality and integrity of brand-name 
products consumers want most, now has under consideration fair-trade legis- 
lation. 

To protect the consumer's interest the legislation provides that, before a 
product may be fair-traded, it must be in free and open competition with com- 
modities of the same general Class produced by others. This insures the house- 
wife complete freedom to select from competing products the one that best 
fits her needs and pocketbook. 

The consumer’s interest is further fortified by a provision in the fair-trade 
bill which permits policing by the Missouri attorney general against non- 
competitive selling, which is expressly forbidden by fair-trade legislation. 

The Missouri attorney general is authorized to bring, after investigation, an 
action in the name of the state to restrain performance or enforcement of any 
fair-trade contract covering a product not in free and open competition with a 
commodity of the same general class produced by others, 
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The Missouri attorney general is directed to bring suit if a fair-trade contract 
prevents competition in the manufacture, sale, or purchase of commodities of 
the same general class. 

As an additional guarantee of free and open competition, the bill provides 
that commodities bearing trademarks or brand names controlled by or through 
any common ownership shall be treated as a single commodity. If there is no 
competition to the commodities produced by the parent company, neither the 
parent company nor its subsidiaries may fair-trade. 

A further safeguard to the consumer in the fair-trade bill is the provision 
prohibiting collusive price-fixing or any kind of price-fixing among competitors. 
United States Supreme Court Justice Brandeis, ardent foe of monopoly, said 
that the principles of fair-trade legislation were in “entire harmony with the 
underlying principles of the Sherman antitrust law.” 

Fair-trade laws are simple. They permit a manufacturer of a brand-name 
competitive product to establish by contract a minimum resale price for that 
product. 

All resellers who have notice of the minimum price agreement are bound. 

Fair trade is flexible in operation. A manufacturer's fair-trade prices change 
in much the same way all prices react to competition. 

The retailer may handle fair-traded products and non-fair-traded products. If 
he voluntarily decides to handle fair-traded products, he then accepts the 
provisions of the Fair Trade Act. By his own act of purchase, the retailer agrees 
to follow the fair-trade price. 

The purchase of fair-traded products does not place the retailer in a mer- 
chandising strait jacket. If for any reason he becomes dissatisfied, the retailer 
may have a good faith closing-out sale and sell the fair-traded product at any 
price he pleases. . 

The retailer may also sell at any price he pleases if the fair-traded product is 
damaged or deteriorated and notice is given to the public of this fact. 

If he does not wish to use the manufacturer’s good will, he may remove the 
manufacturer's trademark or brand name and sell the product at any price he 
pleases. 

Courts have recognized that title to the trademark or brand name (good will 
of the manufacturer) does not pass to the retailer when the retailer purchases 
a brand-name product. The retailer owns only the physical commodity. 

A primary purpose of fair trade legislation is to safeguard the good will of 
a manufacturer, symbolized by his trademark or brand name. 

Justice Holmes of the United States Supreme Court said the good will of a 
manufacturer, symbolized by his trademark “* * * deals with a delicate mat- 
ter that may be of great value but that is easily destroyed, and, therefore, should 
be protected with corresponding care.” 

Only the owner of the trademark or brand name is permitted to establish a 
minimum resale price for the commodity. 

Whether the brand-named product should be fair-traded is optional with the 
owner of the trademark or brand name. 

Fair-traded products represent best-known vaiue, and amount to about 5 
percent of national dollar sales of brand-name consumer products. 

Not all products should be fair-traded. Products usually sold with a trade-in, 
perishable products, highly stylized products, seasonal merchandise, and products 
to which labor, fabricating skills, and know-how contribute a very small per 
centage of the total cost, may not lend themselves to fair-trading. 

Fair trade is not cure-all leigslation. No legislation is. Sut fair trade wil! 
protect the consumer and better the economy of Missouri as it has benefited the 
people in the 45 States that now have this legislation. 

Fair trade is an essential ingredient of the protection given by government to 
reward and foster individual incentive. It is a vital part of the network of 
legislation that safeguards copyright owners, trademark owners, and inventors 
from merchandising and commercial piracy. 

But fair trade is not justified for these reasons alone. It is needed legislation 
for Missouri because it is in the interest of the Missouri housewife. It protects 
the quality and integrity of the products she wants most. It is her weapon 
against the deceptive loss-leader racket. ; 

Fair trade will contribute to a better economy for Missouri. Instead of dis- 
couraging industry and weakening the future growth of Missouri, it will bring 
benefits to Missourians through long-run lower average prices and steadier 
employment, better working conditions, and greater opportunities for both 
employer and employee. 
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“The welfare of the people is the supreme law.” Missouri needs a fair trade 
law such as is now in effect in 45 States, and as now before this session of the 
legislature. 

FROM THE CONGRESSIONAL RECORD 


Senator Brookhart, of lowa 

“Does the consuming public profit by this cut-throat competition? Let us see, 
I have pointed out the destruction of competition of independent manufacturers, 
wholesalers, and retailers. What are the big chains doing to the consuming 
public? I now present a record of purchases by custom agents at the direction 
of Secretary of the Treasury Mellon under a resolution of the Senate when the 
last two tariff bills were under consideration. The Senate wishes to learn the 
effect of the tariff on retail prices of imported merchandise, and I furnish these 
items from the reports to the Senate.” 


Article Where purchased Landed cost | Retail price | uaree ont 


Pie plate : R. H. Macy & Co., New | $0. 103 . 28 181 
York. | 

Glass lamp dome roe a ee -~# sissies . 458 280 
Glass lamp chimney ‘ —— ~ a . 0641 23 258 
Salad set : e, SEs oe : 64 | 7 189 
Marcel iron. ‘ BEE AEE) 23 . 1251 : 1,012 
Sauce pot 3 j 210 
Dinner set, 100 pieces 279 
Dinner plate. _- Sasi 199 
Aluminum teaspoon _ _- 580 
Sewing basket_____-_- 274 
Scrub cloth _- 290 
Castile soap 150 
Steamer rug___- 136 
Bridge set___- 138 
Barometer. --..........- . 94 | 467 
Apollinaris water ee a 118 .39 227 
Beaded trimming - cco Namm Store, Brooklyn___-_-! ‘ . 25 204 

| } 


“Mr. President, the products listed in the foregoing table are all nameless, 


unidentified, imported goods. These are some of the articles used by such 
stores as Macy & Co. of New York, for the purpose of extorting from the un- 
suspecting public excessive profits to make up for the American made, trade- 
mark goods advertised to the public as ‘bargain bait’ on the sale of which the 
profits are small, if any at all. * * *” 


WASHINGTON UNIVERSITY, 
St. Louis, Mo., February 28, 1952. 
Hon. EMANUEL CELLER, 
Chairman, House Judiciary Committee, Subcommittee on Monopoly Power, 
House of Representatives Office Building, Washington 25, D. C. 


Dear Mr. CeELLer: I wish to express my appreciation to you and the other mem- 
bers of your committee for your courtesy when I presented my testimony before 
you last Monday, February 25, 1952. 

Pursuant to the request I made to be permitted to file a supplement to my 
testimony and certain exhibits, I herewith inclose some information which it 
would seem to me your committee ought to have. You may recall that Con- 
gressman Rogers of Colorado asked during my testimony if I could prove that the 
retail drug lobby, the NARD, used coercive pressure tactics in putting over State 
fair-trade laws after the Miller-Tydings Act. Not only is that easy to prove, 
but the NARD trade journal and their constituent State groups repeatedly boast 
of the fact that they have done so. The best evidence for Congressman Rogers 
is to glance at their regular publications; just as it is true that the Fair Trade 
Council takes full credit for the Keogh bill which would destroy both the Schweg- 
mann and Wentling cases. In the next 2 or 3 days I will send you several copies 
of an article which I understand Fortune magazine will run in its March 1952, 
series which should be of interest to your committee and every member of 
Congress, 

A primary purpose in sending this letter to you air mail special delivery is 
to incorporate in the record by way of supplementary testimony and exhibit the 
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most recent example of the cloak and dagger coercive type of pressure that the 
NARD and their constituent state and individual members are now using in 
St. Louis. Friday, February 22, the press and radio in St. Louis was aware of 
the fact that many druggists, 1S in number at first, were posting large red 
banners on a white background on their retail drug store windows, cutting 
the price of the Post-Dispatch from 5 cents to 4 cents daily and from 15 cents 
to 13 cents Sunday. All of these drug stores also had large posters giving a 15 
percent discount on Post-Dispatch classified want ads. This is an obvious and 
apparently crude attempt to intimidate one of the greatest newspapers in the 
country because the Post-Dispatch has strongly supported editorially free com- 
petition and has been opposed very strenuously to all forms of price fixing by 
private groups acting in concert. I feel quite certain these tactics will not 
change the editorial policy of one of the greatest newspapers. Dr. Corwin D. 
Edwards of the Federal Trade Commission, however, can give you quite a bit 
of evidence where such tactics have produced the desired results on smaller 
newspapers. Please also examine the January 14%, issue of Fortune which 
took a strong position against fair trade price fixing and then above all examine 
the April 1949 Kortune for a detailed report of the cloak and dagger tactics used 
by national advertisers, the NARI, and similar groups to force Fortune to re- 
verse its position. ‘To the great credit of this magazine, it reaffirmed its opposi- 
tion to fair trade. 

Lam attaching to this letter statements by the Post-Dispatch which it published 
in all of its issues on Monday, February 25, in answer to this organized con- 
spiracy against the Post-Dispatch. Certainly, an individual has every right to 
express his displeasure, or approval, for that matter, of any editorial policy. L 
have inquired of attorneys connected with the Missouri attorney general's offiee 
and understand that their impression is such action taken in obvious unison 
and concert and agreement is a violation of the Missouri antitrust laws. 

I believe a careful examination of the record of the testimony offered in 
all of your hearings will disclose that there was not a single disinterested con- 
sumer organization that supported the position of the NARD or of the AFTC or 
of any other trade association that spoke in behalf of the Keogh bill. Nor were 
the lobbyists who are tlooding Congress with “literature” able to bring forth 
a single witness in marketing or economics who is entirely disinterested and who 
is recognized in his professional field nationally to speak in favor of the Keogh 
bill or any other bill that would destroy the Schwegmiunn and Wentling cases. 

Your record will show that there is not a single price war anywhere in the 
country. This proves that the loss lead argument has no basis in fact. I have 
been tremendously impressed by the spirit of high integrity in public service 
that motivated the Federal Trade Commission spokesmen as well as those who 
spoke for the Antitrust Division of the Department of Justice. I trust and be- 
lieve and have every confidence that your fine committee will not vield to the 
enormous pressure to destroy our antitrust laws and our competitive price sys- 
tem. A careful reading of John W. Anderson's testimony would seem to prove 
beyond question that he is fascinated by the conmiplete control of price that a 
legal monopoly such as the Patent gives an inventor and that he wishes to extend 
the identical price-fixing control to all trade-marked or branded goods. The vital 
difference is that the law gives a legal monopoly to an inventor as a reward for 
his inventiveness. Even here the patent is not perpetual but is a reward for a 
limited time. What Anderson of the AFTC wants is rigid and complete price 
fixing and control extended to all trade-marked or branded goods. Congress 
must fully understand that to enact the Keogh bill is actually at one stroke to 
destroy all of our antitrust laws on all trademarked or branded goods. I cannot 
see how any one can pretend to have any regard for the American public, all 
consumers, and pass the Keogh bill. It is shocking that any one would even 
introduce such a bill, and L urgently request all members of Congress to study 
it thoroughly and carefully. If this is done and the members of Congress are 
truly actuated by the same high motives that were present when the Sherman 
Act and the Federal Trade Commission Act were enacted that your report will 
be favorable only on the Curtis bill and unfavorable on all of the others on this 
subject that are before you. 

Again, many thanks for the opportunity to present the evidence that IT have. 
If I can be of any service to the members of your committee, please advise. 

Very truly yours, 
Josern M. KLAMON, 
Professor of Marketing, Washington University. 
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Post-DIsPATCH PrRIcE: DAILy 5 CENTS, SUNDAY 15 CENTS 


The Post-Dispatch has learned of recent instances of both increases and 
reductions in the price of its daily and Sunday issues. For the information of 
the reading public and all dealers, attention is called to the fact that the single- 
copy price of the daily Post-Dispatch is 5 cents and of the Sunday Post-Dispatch 


a CLEANING 


is 15 cents. 
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{From Business Week, March 3, 1952) 
Farr-TRADE WAR HAS BEEN DECLARED BY DRUGGISTS ON ST, LOUIS POST-DISPATCH 
PAPER'S ANTI-FAIR-TRADE CARTOON STARTED IT 


Fair-trading druggists in St. Louis are cutting prices—on the Post-Dispatch, 
a leading antitrade newspaper. 

A couple of weeks ago drug stores that handle the daily and Sunday newspaper 
started selling copies at cut rates and also cut the prices on want ads they handle 
for the Post. The Post countered by cutting down the druggists’ supply of 
newspapers. 

The opening.—The Post-Dispatch is not the only newspaper that has had a 
big hand in keeping the fair traders down in Missouri, one of the three States 
that has no fair-trade laws. What made the druggists single it out was a 
cartoon that the Post ran on its editorial page, picturing the advocates of fair 
trade as a big, drooling hog. 

This enraged the druggists, gave them the opening they wanted. As one 
druggist put it, “They don’t offer anything below cost, but they expect us to 
cut the price on dozens of items. Let’s see how they like having their own prices 
cut.” 

Attack.—The board of directors of the Retail Druggists Association of St. 
Louis nodded its approval at a meeting February 19. Suddenly, placards ap- 
peared in drug-store windows all over St. Louis, announcing that the Post could 
be had for 4 cents daily and 13 cents on Sunday (it normally sells for 5 cents 
daily, 15 cents on Sunday). 

Many drug stores also handle want ads for the Post. From now on, the several 
hundred drug stores taking part in the project are offering to place want ads 
at 15 percent off. 

What do the druggists think they will accomplish? They hope to bother the 
Post’s distribution system by making the competing newsboys unhappy and maybe 
causing some subscribers to cancel their subscriptions and buy from drug stores 
instead. 

Unruffied—The Post is taking the ruckus calmly, at least outwardly. Last 
Monday it cut the drug store’s supply of newspapers. The reason, says C. J. 
Hentschell, business manager of the Post, is simply that “we didn’t like the way 
the drug stores were handling it.” 

Druggists’ turn.—The next move seems to be up to the druggists. As to what 
the next move will be, Herman Winkelmann, president of NARD in St. Louis, 
says only: “We feel that this is a violation of the antitrust law and will definitely 
proceed along these lines.” 


OFFICES OF THE ATTORNEY GENERAL, 
STATE OF Missourt, 
Jefferson City, February 6, 1952. 
Mr. ERNEST GOLDSTEIN, 
General Counsel, House Judiciary Committee, 
House Office Building, Washington, D. C. 
Dear Str: Dr. Joseph M. Klamon, of Washington University, St. Louis, Mo., 
has requested that we send to you a copy of the enclosed letter. 
Yours very truly, 
J. A. Tayior, Attorney General. 
inclosures, 


FEBRUARY 5, 1952. 
Dr. JosepH M, KLAMON, 
Clayton, Mo. 

Dear Str: Mr. Jack Daniel has requested us to submit to you information 
concerning my enforcement of the Missouri antitrust laws, particularly with 
respect to vertical price-fixing practices in this State. 

Since December 23, 1949, this office has filed 15 suits charging violation of 
the Missouri antitrust laws. Four of these actions involved horizontal price- 
fixing arrangements. The 11 remaining involved vertical price-fixing. Of those 
11 cases 7 have been concluded on the basis of stipulations entered into by the 
respondents and the payment by the respondents of various sums into the State 
treasury. No evidence was taken in any of those cases. The cases and amounts 
paid in settlement are as follows: 
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Supreme court No. 41839 


State ex. inf. J. E. Taylor, Attorney General, Relator, v. Seagram-Distillers 
Corporation, a corporation, All-State Distributors, Incorporated, a corporation, 
Stickney-H oelscher Cigar Company, a corporation, and McKesson and Robbins, 
Incorporated, a corporation, Respondents. Fines: Seagram, $85,000; All-States, 


$2,500; Stickney-Hoelscher, $2,500; MeKesson-Robbins, $2,500. 
Jackson County Circuit Court 


State ex inf. J. E. Taylor, Attorney General, Relator, v. Peter Digiovanni and 
Joseph Digiovanni, Co-Partners, Doing Business As Mid-West Distributing Com- 
pany, Respondents. Fines: Each, $1,250; aggregate, $2,500. 


Cole County Circuit Court No. 12213 


Ntate ex rel. J. EB. Taylor, Attorney General, v. International Cellucotton Prod- 
“ets Company. Fine: $50,000. 


Supreme Court No. 42050 


State ex inf. J. BE. Taylor, Attorney General, Relator, v. faultless Starch Com- 
pany, Respondent. Fine: $7,500. 


Supreme Court No. 42177 


State ex inf. J. EB. Taylor, Attorney General, v. Central States Distributors, 
Inc. Fine: $2,500. 
Cole County Circuit Court 


State ex rel. J. EF. Taylor, Attorney General, v. Ironrite, Inc. Fine: $6,000. 
Supreme Court No. 42186 
State ex inf. J. E. Taylor, Attorney General, v. Swift € Company. Fine : $10,000 


The Digiovanni case in the Jackson County Circuit Court was a companion 
case to the Seagram-Distillers Corp., case tiled in the Supreme Court and involved 
Seagram products. 

The Central States Distributors case and the TIronrite case are companion 
cases, both involving Lronrite ironers. 

The Case against Swift & Co., involved only the Swift product “Vigoro.” 

In addition to the above cases, there is one case which is still pending in the 
Supreme Court, State ex inf. J. B. Taylor, Attorney General, Relator, v. Author- 
ized Motor Parts Corporation, et al., Respondents, in which five of the nine 
respondents have stipulated for decree of ouster from illegal practice and the 
payment of $2,500 each, or $12,500 for the five respondents. This case involves 
price-fixing practices in the distribution of Champion spark plugs. 

In the following cases evidence has been presented to a Special Commissioner 
appointed by the Supreme Court. No report has been made by the Comiunissioner 
inany of the cases. They are: 


Supreme Court No. 42152 


State ex. inf. J. BE. Taylor, Attorney General, Relator, v. Miles Laboratories, 
Ine., McKesson & Robbins, Inc., The MePike Drug Company, C.D. Smith Drug 
Company, St. Louis Wholesale Drug Companu, and Meyer Bros. Drug Com- 
pany, Respondents. 

Supreme Court No. 42185 


State ex inf. J. Ek. Taylor, Attorney General, v. Armour and Company. 


Supreme Court No, 42407 


State ex inf. J. B. Taylor, Attorney General, Relator, v. Authorized Motor 
Parts Corporation, Beck and Corbitt Company, Fred Campbell Auto Supply Com- 
pany, Cities Service Oil Company, General Auto Parts Company, Hayes Auto- 
motive, Incorporated, Kansas City Automobile Supply Company, Muers Motor 
Lquipment Company, and Phillips Petroleum Company, Respondents. 
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The case of State er rel. J. BE. Taylor, Attorney General v. Sunbeam, Corpora- 
tion is pending in the Jackson County Circuit Court. No hearing has been held 
in that case. 

We are enclosing herewith copy of a statement prepared for use before the 
Missouri State Senate in connection with Senate bill No. 42, proposing the 
adoption of a fair-trade act for the State of Missouri. No hearing has been 
held on this bill by the Senate committee and T have not used the statement, but 
you might tind it of interest. 

If there is any further information that vou would like to have concerning 
any of the above cases or the activities of this Department, please let us know 
and we will be glad to cooperate with you. 

Yours very truly, 
J. EB. Tayior, Attorney General, 

Enclosure, 


Senate bill No. 42 proposes the adoption of a so-called fair-trade act for the 
State of Missouri. The essential purpose of the bill is to enable a manufacturer 
to require that his products be sold at retail at a price not less than a minimum 
which he may specify. 

Missouri has been a regular target for the advocates of fair-trade legislation 
since the movement received the benefit of exemption from the Federal anti- 
trust laws upon the enactment by Congress of the Tydings-Miller amendment in 
1937. That act, incidentally, was passed as a rider to a District of Columbia 
appropriation act after the House and Senate had failed to act on a bill directly 
covering the subject. President Roosevelt, on signing the bill, denounced the 
practice of attaching extraneous rider clauses to bills and expressed his fear 
that the law would lead to inereased prices to consumers. Experience under the 
law has shown such fear to havé been justified. 

Despite the regular efforts to obtain passage of a fair-trade law in this State, 
the people and the legislature have recognized that fair-trade legislation is 
inconsistent with the free-enterprise economy of which we are justly proud and 
have refused to subvert the welfare of the people as a whole to that of a special 
few. 

Undaunted by their rebuffs in this State, advocates of the legislation are now 
engaged in a vigorous campaign for the passage of Senate bill No. 42. The cam- 
paign is being directed by the American Fair Trade Council, Inc., of Gary, Ind., 
and the Fair Trade Education Bureau of New York. 

The president of the American Fair Trade Council is John W. Anderson, who 
is also president of the Anderson Co, of Gary, Ind., a corporation which engages 
in the manufacture of automobile accessories. The American Fair Trade Council 
is an association of manufacturers, all, or practically all, of which are located 
outside the State of Missouri. Mr. Anderson recently solicited membership in 
the organization among manufacturers all over the United States by means of a 
deliberately misleading letter in which my action in enforcing the antitrust laws 
of this State was described as “a lucrative speed-trap operation.” 

The organization last year held its annual meeting at the Waldorf-Astoria 
Hotel in New York City. At that meeting various manufacturers pointed out the 
results of their operations under fair-trade laws. <A representative of G. & C. 
Merriam Co., publishers of Webster's Dictionary, pointed out that, before fair 
trade, the $20 Webster’s International Dictionary was sold for as little as $12.34, 
but that with the advent of fair trade the price was restored to the S20 figure. 
Just how the purchaser benefited by this increase under fair trade was not 
explained. 

The report also contains a statement by a representative of Ronson Art Metal 
Works, Inec., a manufacturer of cigarette lighters, which operates under fair 
trade. This statement shows how under fair trade a merchant is deprived 
of his rights to operate his business as he sees fit. The statement is as follows; 

“We have a lighter fuel under the trade name ‘Ronsonol’ which is ‘fair-traded’ 
at 25 cents. Let's say, for example, that they take our minimum-priced lighter, 
which is 86, and sell the combination for $6.19. We immediately put a stop 
to that.” 

Equally enlightening is a statement made at the meeting by Mr. Ivan I’. Tefft, 
attorney for the Parker Pen Co. Mr. Tefft stated: 

“Now (under ‘fair trade’ laws) the terms ‘price cutters’ and ‘price cutting, 
when applied to a merchandiser, are synonymous with law violator, and no one 
likes to be adjudged a law violator.” 
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Thus, under a “fair trade” law, a Missouri merchant would not only lose the 
right to operate his business as he saw fit but he would be a law violator should 
he attempt to do so. 

The Fair Trade Council has recently written its members outside Missouri 
requesting that they write their customers here and suggest that the customers 
see, write, wire, or telephone members of the Senate Criminal Jurisprudence 
Committee, urging that Senate bill No, 42 be reported out promptly for favor- 
able action by the Senate. Missouri retailers have been flooded with such let- 
ters received from their out-of-State suppliers. A number of them have un 
doubtedly written members of this committee in response to these urgings from 
the out-State manufacturers. 

Another part of the campaign has been a series of speeches delivered through- 
out the Siate by Mr. Deavid Molthrop. Mr. Molthrop’s position is described as 
“community-relations consultant for the Anderson Co.” This is the company 
of which Mr. John W. Anderson, president of the American Fair Trade Council, 
is president. Mr. Molthrop’s speech, which has been delivered before numerous 
civic organizations throughout the State, is described as a speech on attracting 
industry to the community. Two of Mr. Molthrop’s points, as reported in the 
press, are: 

(1) “Back your chaiuber of commerce to the fullest and the activities of i 
industrial committee. 

(2) “Support your local inventors, Fruition of their ideas means more jobs 
and more payrolls for your community.” 

However, Mr. Molthrop’s purpose in Coming into this State has not been merely 
to voice such obvious recommendations, The main point in his address has been 
that the enactment of Senate bill No. 42 is the most important factor in the 
obtaining of any industries for the State of Missouri. He has attacked the 
enforcement of the antitrust law. He has stated that a number of industries 
have refused to locate in Missouri because of the absence of a “fair trade” law. 
The press reports of these speeches, however, disclose the specific mention of only 
one industry which has declined to locate in Missouri because of the lack of a 
“fair trade” law By coincidence, that industry is the Anderson Co, Mr. Mol 
throp stated that that company proposed to build a S600,000 plant in Misseuri, 
but erected an addition to its Gary plant instead after learning of the situation 
here. Just where the Anderson plant was to have been located has never been 


t 
ts 


stated. 

If any answer is needed to Mr. Molthrop’s statement in this regard, one need 
only point out that the Ford Motor Co. is now engaged in the construction of a 
$40,000,000 plant in Clay County. Numerous large industrial plants are under 
construction in St. Louis, including a $6,000,000 plant by Groves Laboratories, 
and a large plant by Procter & Gamble. 

Mr. Molthrop delivered his speech before the Springfield Lions Club, and that 
organization immediately passed a resolution appointing a committee to support 
the enactment of Senate bill No. 42. Members of that organization, in order to 
see the fallacy of Mr. Molthrop’s argument, need only have reminded themselves 
that the Lily Tulip Cup Co. now has under construction in Springtield a plant 
costing several million dollars. That company evidently was not deterred by 
Missouri's lack of a “fair trade” law. 

Why is all of this pressure being put on this Committee by tirmis and organiza 
tions located outside the State of Missouri? The answer to me appears to be an 
obvious one. Forty-five States have enacted “fair trade” legislation, No such 
legislation is found in Texas, Vermont, District of Columbia, and Missouri. 

The St. Louis Star-Times recently published articles in which prices of certain 
items on sale in Illinois under “fair trade” were compared with the prices of the 
sume items in the State of Missouri. A survey of 50 drug items showed that the 
Illinois “fair trade” price was approximately 12 percent higher than the price 
in Missouri. A survey of the prices of liquor showed that prices in Illinois are 
nearly 16 percent higher than in St. Louis, 

The proponents of “fair trade” are anxious to eliminate the remaining few 
States which have failed to enact “fair trade” legislation, in order to remove any 
basis for comparison of prices in “fair trade” and “nonfair trade” States, be 
cause any such comparison always shows that prices to the consumers invariably 
are higher under “fair trade” laws. Furthermore, should “fair trade” laws be 
enacted in all States, there would be no limit to the extent to which the manufac- 
turers might increase the prices of their products. The “fair trade” laws always 
render lip service to the antitrust laws by prohibiting combinations of manu- 
facturers, but it is much simpler for manufacturers to combine and fix the price 
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of their products when they know that their retailers can be forced to sell their 
products for whatever price they might fix. 

Missouri has a strong, effective antitrust law. For more than 50 years it has 
operated for the best interests of the people of this State. Any weakening of it 
by a “fair trade” law is contrary to the best interests of the people. Therefore, 
I submit that this committee should resist the pressure of selfish out-State in 
terests and refuse to approve Senate Bill No. 42. 


Fesruary 6, 1952. 
Dr. JosepH M. KLAMON, 
7467 University Drive, 
Clayton, Mo. 

Dear Dr. KLAMON: As per our conversations, I am enclosing herewith a brief 
summary of my impressions, as a result of my experiences in the Office of the 
Attorney General of the State of Missouri, during the years 1949-51. During 
the principal part of my appointment as an assistant attorney general, I was 
either in charge of or intimately connected with the prosecution of cases arising 
under the antitrust law of the State of Missouri. 

In the antitrust division of the attorney general's office, we had a number of 
skilled and trained investigators, whose function it was to inquire into and re- 
port on possible violations of the antitrust statutes. T read all of these reports, 
talked to witnesses, and prepared informations in the nature of quo warranto, 
with a view toward ousting those engaged in antitrust violations from the State 
of Missouri. The first six or seven informations that were filed resulted in the 
defendants (respondents) entering into consent judgments and paying penalties 
which ranged from $2,500 to $50,000 depending upon the size of the offending cor- 
poration and/or the gravity of the offense. The next group of defendants, be- 
ing five or six in number, have apparently determined to fight the issue through, 
and their cases are now pending in the Supreme Court of Missouri. The issue in 
those cases is whether or not vertical price fixing violates the antitrust statutes 
of Missouri. While it is true that that specific issue has never been directly 
determined by the Supreme Court of the State of Missouri, it was the unequivocal! 
opinion of the attorney general that the statutes clearly prohibit “any corpora- 
tion from fixing or regulating the price of any article whatsoever” and that the 
language in those cases involving horizontal price fixing was sufficiently broad 
to condemn vertical price fixing. Since the MeGuire bill and others of the similar 
nature are concerned with vertical price fixing, this summary will be confined to 
that particular field. 

Missouri does not have a “fair trade” statute. Each and every one of the 
surrounding States, as well as a vast majority of the rest of the States of the 
Union, do have such statutes. It was our experience that manufacturers, whole- 
salers, jobbers, and retailers, by and large, treat Missouri as a “fair trade” State 
Whether this attitude resulted from a flagrant disregard for the antitrust laws 
or whether it was induced by the lack of prosecutions from 1927 to 1949 is un- 
known: but, in any event, the feeling that Missouri could be considered a safe 
“fair trade” State was universal among manufacturers, jobbers, etc. It was 
our experience the manufacturers and jobbers sent to their customers “sug 
gested price lists,’ and we found in a number of instances that when 
an oceasional retailer deviated from the minimum price “suggested” by 
the manufacturer or distributor he would be forthwith cut off from any direct 
supply of that article. The only reasonable deduction from this course of con- 
duct, of course, is that the minimum prices were not “suggested” but were man- 
datory. When a retailer who had been cut off for lowering prices below the 
“suggested” minimum had brought this to the attention of the attorney general, 
our investigation would then uniformly reveal that the manufacturing company 
had been consistent in punishing any retailer who deviated from the minimum- 
price schedule. Occasional attempts were made by certain manufacturers, who 
were more discreet than others, to police prices in a more nnostentatious manner. 
During the trial of the cases now pending in the supreme court where witnesses 
could not testify that they had been directly warned about prices they did, how- 
ever, state that there was a “tacit understanding” in the trade that certain prod- 
ucts could be cut and others could not. Where the manufacturer directly 
policed prices in a vigorous manner, the usual practice was to have salesmen, 
during the course of his periodic visits to his customers throughout his territory, 
observe shelf prices and report by wire to the manufacturer any apparent price 
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eutting. Advertisements in local newspapers were closely watched, and clippings 
indicating price cutting were forwarded to the manufacturer or distributor by 
salesmen and also by competitors, usually small retailers. The testimony in the 
cases now pending in the supreme court uniformly revealed that price fixing in 
the State of Missouri is a two-way proposition; i. e. that the manufacturer him- 
self may not have been particularly anxious, in most cases, to maintain prices 
but that small retailers of his product were. In an effort to cooperate with the 
small retailers, the manufacturer, who would otherwise have been indifferent, of- 
ten took upon itself the duty of policing and maintaining minimum prices. Large 
retailers and volume merchandisers, by and large, were not interested in main- 
taining “fair trade” prices but small retailers and others who have adopted the 
classical 40 percent mark-up were the chief proponents of “fair trade” within the 
State of Missouri. 

These low-volume retailers receive considerable assistance, not only from 
manufacturers but from certain “fair trade’ councils, retail druggists’ asso- 
ciation, ete., Who flooded the State of Missouri, each time the “fair trade” bill 
came before the assembly, with pamphlets, speakers, and financial assistance. 
These pressure organizations had a number of approaches. One was to the 
inefficient high-cost, low-volume merchandiser and was an out-and-out appeal 
to his selfish interest; i. e. “if retail minimum prices are not maintained, you 
will be outmarketed and outsold by the larger volume buyers.” The second 
was an appeal to chambers of commerce, etc., on the apparently plausible theory 
that manufacturers would be less likely to locate in the State of Missouri if 
they did not have the protection of a “fair trade” law. The first approach 
needs no explanation. The second, however, is open to considerable criticism. 
Investigation revealed that manufacturers, by and large, were not interested 
in maintaining “fair trade” prices unless there were considerable pressure by 
small retailers, and that actually any plants which failed to locate within the 
State of MUissouri had other and more compelling reasons for so doing. The 
phenomenal growth of industry in Texas, which is a non-“fair trade” State, lends 
substantial support to the view that this latter approach is fallacious and 
incorrect. 

The activities of the attorney general, in fling these antitrust proceedings, 
were noteworthy in many respects, but particularly in the following: When we 
filed an antitrust suit against the Seagram Distillery, the very next day, after 
the announcement of the filing of that suit appeared in the press, the price of 
liquor in St. Louis collapsed and spiraled downward for several days. When 
we filed our next antitrust suit, prices in many drug products also fell and con 
tinued to fall until they had reached a competitive level. Not only was the 
reaction on prices noticeable but the policing methods became more cautious 
and in many cases disappeared altogether. Price reductions then began to 
appear all along the line on many previously “fair-traded” items. A few months 
alter the announcement of our first prosecution the Star-Times made a compara- 
tive price study on a number of previously “fair-traded” items in St. Louis and 
across the river in Illinois, and found that, for the most part, prices in Illinois, 
where “fair trade” was still strong, were uniformly anywhere from 10 to 15 
percent higher, resulting in a saving to the people of Missouri of uncalculated 
proportions and scope. Shortly before I resigned from the office of the attorney 
general to resume the practice of law, our investigators were noting substantial 
difficulty in finding any more violations, and what few violations we did find 
had principally occured before the announcement of our vigorous antitrust 
prosecutions. 

Kither “fair trade practices are not completely at a standstill in Missouri 
among manufacturers, distributors, and retailers or else policing and maintain- 
ance methods have become so skillful and “under the table” that we are unable 
to detect them. The torrent of propaganda and “informational literature” 
speech-making continues, however, and it may be assumed that the “fair trade” 
bill will be again presented to the asxembly on an even more pronounced and 
desperate scale. The “fair trade” bill, being, of course, the very antithesis of 
free competition, it is believed that the assembly of the State of Missouri, an 
“island of free competition,” will again reject the cloak and dagger tactics of 
Phe so-called “fair trade” proponents, 

Respectfully, 
H. JACKSON DANIEL, 
Former Attorney General (Assistant), State of Missouri 
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A CHANCE For Reatty Farr TRADE 
{From Fortune magazine, March 19532] 


Hearings have begun in Washington on several bills to restore the so-called 
“fair trade” laws, which the Supreme Court knocked onut in the Schwegmann 
decision handed down last May. ‘That decision, it will be recalled, touched off 
some spectacular price wars, mostly in New York and mostly centering around 
Macy's, a bitter and articulate foe of legalized price fixing. Lor six giddy weeks 
consumers had a field day and then the “wars” petered out. 

Whether Macy's was as wise as it was smart remains to be seen, for the big 
spree provided the powerful “fair trade” lobbyists with precisely the ammuni- 
tion they needed to mobilize congressional sentiment behind new and holeproof 
legislation. The American Fair Trade Council (the manufacturers’ group) and 
the National Association of Retail Druggists began pamphleteering for a new 
Federal law that would restore the nonsigner clause, the heart of the whole “fair 
trade” controversy. Their strategy was to introduce a new bill in Congress just 
before it adjourned in October and then put the heat on the local Congressmen 
as soon as they set foot in their home districts. With 22 NARD lawyers guiding 
bis hand, Congressman John A. MeGuire, Connecticut Democrat, completed FL R. 
5767 last October 17. Actually, Congressmen Morano and Poulson had each 
introduced a “fair trade” bill in June, but when these were referred to Judiciary, 
chairmaned by anti-“fair trader” Emanuel Celler, no great things were expected 
of them. The MeGuire bill was designed for introduction into the more sympa- 
thetic Interstate and Foreign Commerce Committee. 

The “fair traders” went right back to grass roots, or as their “Campaign Guide 
for Fair Trade” counseled them, to “where the bottles are.’ The homeward- 
hound Senators and Representatives got the full treatment. Their local officers 
were deluged with some 150,000 pieces of background “literature” mailed out 
by the Burean of Edueation on Fair Trade. In hundreds of personal contacts 
with their old friend, the druggist, or the friends of that old friend, they were 
told that the fate of little-business men everywhere depended on fair trade, that 
the drugstore was an American forum to be cherished as one should cherish 
liberty itself, and that the consumer inust be protected from the depredations 
of the price cutter. The success of the 12-week program may be summed up 
in the words of one Senator not-so-safely back in Washington. Asked whether 
he’d vote against “fair trade,” his comment was: “I don’t bleed good.’ 


THE HEAT OF THE MATTER 


Why is it that the “fair traders” have no difficulty whatever in mustering 
formidable political support, while the arguments against “fair trade” legislation 
can apparently be swept aside or ignored with political impunity? “Fair trade” 
is bad economics, bad law, and bad polities. “Fair trade” legislation clearly vio- 
lates the spirit of the Sherman Antitrust Act, which law carries immense magic 
with the voters. It is legislation that runs completely counter to the pocketbook 
interests of the voter as a consumer. It is true that the neighborhood druggist 
occupies a unique place in the hearts of Americans. He is a local institution to 
which Americans are willing to trust their children, their health, and their 
troubles. But there just are not enough votes in the independent druggists and 
other interested small retailers to account for the indisputable political pressure 
behind “fair trade.” Is there some uncorrected abuse, some deeply felt fear, 
that “fair trade” satisfies, however awkwardly ? 

The easy answer is, of Course, that “small business” is being “threatened,” and 
the small-business man is a universally appealing American symbol. The small 
retailer, and the neighborhood druggist in particular, did take a terrible beating 
during the Great Depression. The Miller-Tydings Act, the basis for the State 
“fair trade” acts, was essentially a depression measure to meet a depression situa- 
tion. It is extremely unlikely that we will see in our lifetime anything compa- 
rable to the thirties, 

A repetition of last June’s fancy price cutting also seems unlikely. Manufac- 
turers have been busy signing individual resale price agreements with retailers, 
and even Macy's has been forced to accept them in order to get certain brand# 
of merchandise, (Sunbeam showed how serious it was about price maintenance 
by filing a S6-million triple-dainage suit against Macy’s, charging that the store 
had unlawfully restrained trade by using Mixmasters as loss leaders.) The 
economics of retailing seemed as well behaved without “fair trade” as “fair 
traders” Claimed it had been with it. 
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But if the driving force behind “fair trade” is a mystery, at least there is noth- 
ing obscure about what needs to be done. Opposition to “fair trade” legislation 
should center on one thing and one thing only. That is the provision by which a 
price-maintenance contract between a manufacturer and one retailer is binding on 
all retailers in the same State who sell the product. No one can take exception to 
a manufacturer's right to police his own distribution. But to appeal to the 
Government for assistance in policing a price structure is bad political theory, 
To coerce a retailer into a contract he has never seen, let alone signed, is bad law 
Giving special protection to a special group is not exactly new in United States 
history, but that does not alter the fact that it is bad economics. 


WHAT'S THE ALTERNATIVE ? 


As matters now stand, “fair trade” seems likely to pass this spring, o1 
perhaps it will slip through in the something-for-everybody days just before the 
July conventions. The Celler committee began hearings February 15 on three 
pro-“fair trade” bills and one against it. The Celler hearings, as announced 


were to be all-inclusive with testimony both for and against “fair trade” by the 
most Competent experts. Meanwhile, however, the Interstate Committee, at tl 
prodding of the druggists, had announced hearings on the MeGuire bill 9% days 


eurlier than those of the Celler committee 

The druggists’ tactics, obviously, are to rush the MeGuire bill through th: 
Interstate and Foreign Commerce Committee before the Celler committee has 
had «a chance to complete its hearings. The affair is strongly reminiscent of a 
previous stratagem when they slipped the original “fair trade” statute (the 
Miller-Tydings Act) through Congress by attaching it as a rider to an appropris 
tion bill. 

In the event the McGuire bill is favorably reported by Interstate, and gets 
past the Rules Committee, the opponents of price fixing are afraid that legis 
lative timidity will permit passage notwithstanding the logic brought to bear 
against it. Such an eventuality has even produced a backstage split in the ranks 
of the Federal Trade Comunission, once of a single mind on how to combat “fair 
trade.” Part of the staff is still in uncompromising opposition: but an equally 
important number, though still oppesed to “fair trade” as such, are murmuring 
whout “politics being the art of the possible.” Since permanent prohibition of 
“fair trade” seems politically impossible to them, they hope to work out a 
compromise, 

Briefly, their proposition is to provide small business with special protection 
by rewriting section 2 (b) of the Robinson-Patman Act so that loss-leader selling 
by preducers would be illegal even though prices were cut “in good faith” to 
meet Competition. With loss leaders thus prevented at the producer level, the 
policing of loss-lender selling at the distributor level could be handled Dy triple 
dainmage civil suits 

Unfortunately the remedy in this instance is almost as bad as the diseas 
The Supreme Court, in the Standard Oil of Indiana case. has already confirmed 
the right of a producer to price-cut, even though injury to competition migit 
result, if the ent is motivated in good faith by a desire to meet the price of a 
competitor Prevention of this competition among producers in order to fore 
stall a bill that would restrict competition among distributors is merely robbing 
Peter to pay Paul 


R FOR PRICK CUTTING 


The way to handle the predatory price cutter—and there is such a species, 
if increasingly rare-—is through enforcement of the Federal Trade Commission 
Act, Robinson-Patman Act, the Sherman Act, by individual nonstautory agree- 
ments, and through civil suit brought by manufacturers, not by a statutory price 
fixing scheme, which rides ronghshod over all dissenters. If more is needed, 
how is the time to investigate and establish clearly the need. jut the fact that 
the original Miller-Tydings Act was passed as a rider, the fact that the new bill 
is being hurried through with unseemly speed, does not make for confidence in 
the validity of the legislation. 

The truth is that the small retailer, particularly the druggist, would do better 
to channel his energies and enthusiasm away from pseudo-panceas like “fait 
trade” and info new marketing methods. He needs to become, as Prof. Joseph 
Klamon, of St. Louis’ Washington University, put it, “less margin-conscious and 
more volume-conscious.” A fixed set of minimum prices will not, for example, 
neutralize the competition of the joint grocery-and-drug store. These really 
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formidable competitors, operated on the sound belief that the housewife (if 
given the opportunity) will buy drugs along with her daily food purchases, are 
increasing in number. Chain food stores are putting in drug counters, and chain 
drug stores are opening complete food sections. The 85-store Owl drug chain has 
three on the west coast and its sister subsidiary, Liggett’s (125 outlets), will 
shortly experiment with two in the East. The time seems to be approaching 
when everyone will sell everything. The best defense for the small druggist 
is keener merchandising, continued reliance on service, the extension of credit, 
and convenience of location. 

Through all the oratory that beclouds rather than illuminates the status of 
the American small retailer, one fact is clear. The “fair traders” have never 
been able to prove that price competition has caused more merchant bankruptcies 
in “non-fair-trade” States than in those where prices are policed. Under the cir 
cumstances they would render a service to their colleagues themselves and the 
free-enterprise system by combating the merchants’ real antagonists—low volume 
lack of mobility, inertia. 


{From the Wall Street Journal, February 7, 1952] 
THe FAIRNESS OF FAIR TRADE 


As was to be expected, friends of the so-called fair-trade laws are working 
in Congress to rehabilitate them, A Federal statute declares that where State 
made law enables a manufacturer to bind all retailers to a fixed resale price by 
making a contract with a single retailer, the Federal Government will not object 
But last vear the United States Supreme Court ruled that no person can be 
bound by a contract to which he is not a party. 

Thereupon retailers all over the country reduced their prices on a great 
variety of merchandise, The reductions spread to goods which had not been 
price-fixed through fair-trade contracts and for a time the price-cutting xssumed 
the characteristics of an irrational price warfare. In a few weeks the war 
burned itself out, but without quieting the clamor that the Supreme Court 
decision had left small retail businesses at the mercy of their more affluent 
and therefore more powerful competitors, 

The Court decision coincided with events which would doubtless have lowered 
selling prices in its absence. The buying mania that followed the outbreak 
of war in Korea had had two unsettling results. Consumers in general were 
more than usually well supplied with goods of many sorts while distributors 
had accumulated unusually large inventories. The latter had te move their 
goods against rising consumer resistance and price cuts were the only effective 
motive power. 

Now indignant protest rises against what Chairman Patman of the Hlouse 
Small Business Committee calls deceitful and misleading price-cutting. This 
is a reference to the loss leader, the offering of one or a few items at prices 
near or below cost aS a means of luring buyers into a store. The idea is, of 
course, that once inside they will buy other goods not similarly marked down. 
They are assumed to be that dumb. 

Partisans of fair trade frankly say they are out to overturn the Supreme 
Court decision in practical effect. It is hard to see how they can restore the 
dangerous privilege of manufacturers or wholesalers to control the actions of 
thousands of merchandisers without their consent and even against their will 
The Supreme Court has said that such a power is beyond the law and certainly 
it should be. But in their heyday the fair-trade laws and the contracts under 
them did not completely freeze prices for the goods involved. There were then 
many indications—and complaints, too—that this putative method of protecting 
small business was breaking down. Traders who were active in defeating them 
were called chiselers and other hard names, which didn’t bother them much, 

Fair-trade practices as heretofore in use are potentially dangerous. They 
invite manufacturers and distributors of competing articles to enter into under 
standings to maintain prices higher than would otherwise prevail. Carried far 
enough, they would defeat the efforts of lawmakers and administrators to pre 
vent unreasonable restraints of trade, which are the hallmarks of monopolism., 
A congressional regard for the safety of small business is proper enough, but the 
stake of all consumers in a free market cannot be ignored. 
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Records of Missouri Division of Unemployment Security, May 1951—Ercess 
number employed in March 1951 against March 1950 


Excess number of people employed in 1951 in manufacturing work _. 382, 900 
Excess number of people employed in 1951 in nonmanufacturing work__ 32, 000 
Excess number of people — in 1951 exclusively in wholesale and 

retail trade = e 10, 700 


Benefits paid in 1950 compared to taxable wages in 1950 


National average Missouri 
Rhode Island ¢highest) 29) Vermont 
Texas (lowest) | District of Columbia 


Statistics from the Missouri Division of Cnemploywment Security 


Number of Claims paid: 
January 1951 compared to January 1950 
February 1951 compared to February 1950 
March 1951 compared to March 1950_ 


From the St. Louis Post-Dispatch, May 22, 1951] 
CoNSUMERS WIN A BILLION 


Consumers have won a notable victory in the decision of the United States 
Supreme Court on the so-called fair-trade laws. So have retail merchants who 
really want to compete for their customers’ business. These laws are estimated 
to be costing consumers a billion dollars a year through high price-fixing. 

Fair trade is a legal price-fixing device which can be invoked to throttle price 
competition on any trade-marked product. When the first such law was passed, 
in California 20 years ago, it proved ineffective because retail merchants who did 
not sign the price-fixing agreement with the manufacturer were not compelled 
to abide by the fixed price. 

Two years later the California law was amended to provide that if a single re- 
tailer signed up for price-fixing, all the retailers in the State were required to 
abide by the fixed price on that product. This is known as the nonsigner clause. 
It was tremendously effective. Every State that has adopted a fair-trade law hus 
also adopted the nonsigner clause and there are now 45 of them. Price-fixing of 
trade-marked goods has been legalized all over the Nation except in Missouri, 
Texas, Vermont, and the District of Columbia. 

It is the nonsigner clause which the Supreme Court has just struck down. Jus 
tice Douglas, who delivered the decision, said that although the fair-trade con 
tracts are worded to suggest voluntary cooperation, the fact is that recalcitrants 
are dragged in by the heels and compelled to submit to price-fixing. 

The ruling should make a dead issue of the fair-trade bills pending in the 
Missonri Legislature. If these bills were enacted they would lack force for want 
of the nonsigner clause. This does not mean that the fair-trade lobby should 
be permitted to sneak its law onto the Missouri statute books in the expectation 
of later giving it force with new Federal legislation. Effective or ineffective, 
Missouri wants no fair-trade law. 

How seriously the fair-trade price-fixers view the nonsigner clause may be 
vathered from a release this month sent out by one of their propaganda agencies. 
The Bureau of Education on Fair Trade said that if the Supreme Court ruled 
against the nonsigner clause, Federal legislation permitting the States to enact 
these price-fixing laws will have proved a futile gesture. 

Its next words should be taken to heart by consumers as due warning that the 
price of competitive free enterprise will continue to be constant vigilance: “New 
enabling legislation permitting fair trade to operate in interstate commerce may 
be sought again from Congress, however, so long as the new legislation meets 
whatever objections the court may raise.” 

Congress should be no party to further efforts to legalize price-fixing. The 

Supreme Court struck down price-fixing in the NRA and in the Guffey Coal Act, 
and has now taken the force from the amendment to the Federal antitrust laws 
under which prices are fixed in the name of fair trade. 

Price-tixing differs from price control. In times of national emergeney, cor 
sumers require price control, exercised by their Government, to keep prices from 
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rising destructively high. Price-fixing is a device operated. not by Government 
but by private vendors, and not to prevent high prices but to insure them. Price 
fixing is restraint of trade at the expense of the consumer. It had better be let 
xo at that. 


[From the St. Louis Star-Times, May 1, 1951 
Fatk TRADE FoR WHoM * 


Some weeks ago reports started coming from Jefferson City to the effect that 
the current campaign fora fair trade law had received a shot in the arm. Strong 
pressure was being applied to key legislators. Missouri, it was said, was in 
danger of getting from this session of the legislature the kind of price-fixing 
law that has been staved off in session after session in the paSt. The State, 
according to these reports, faced a real threat of loss of its status as one of the 
three States that have not fallen for the fair-trade arcument. 

Now the St. Louis Consumer Federation has pointed out what it believes is 
behind the recent surge of interest in a law to permit manufacturers to set 
minimum prices on branded merchandise. In a bulletin signed by Dr. Josept 
M. Klamon, marketing consultant, the federation savs the real drive comes from 

1. Manufacturers outside the State. 

2. The Fair Trade Education Bureau in New York. 

3. The American Fair Trade Council of Gary, Ind 

Dr. Klamon calls attention to recent appearances in Missouri of David M 
Molthrop, of Gary, Community relations consultant of a tirm headed by John W. 
Anderson, president of the American Fair Trade Council. “Evidently he 
(Molthrop) is traveling all over Missouri, talking to chambers of commerce, 
Cosmopolitan Club members, and other civie organizations in a full-time drive 


to enact a ‘fair trade’ law in Missouri and to persuade citizens here that such a 


price-fixing law would be good for business and the public in this State,’ Dr. 
Klamon wrote. 

Molthrop, speaking at Columbia last month, purported to be telling his audi- 
ence that he was providing a formula for attracting new industries. The tipoff 
aus to his real objective, though, was in his first recommendation: Get rid of the 


State antitrust laws that prohibit the manufacturer from fixing the minimum 
retail price of his product. 

It is a bit strange that the representative of an Indiana manufacturer should 
(1) take such an interest in the location of new industries in Missouri and (2) 
that he should speak as familiarly as Molthrop did of the pending bill at Jeffer- 
son City for amending the antitrust laws to permit fair trade pricing. 

This newspaper repeatedly down through the years has opposed fair trade 
bills. It has commended the lawmakers who have refused to be taken in by 
the smooth talk of the fair trade advocates. We believe that the legislators 
attitude in the past has represented the best interests of the vast majority of 
citizens—the ednsumers who are the ultimate beneficiaries of free competitive 
retailing, 

To the members of the present legislature we put two questions: 

1. Whose interest will be served this time? 

2. Are you listening to the consumer-citizens of Missouri or to the high 
powered spokesmen of outside interests who seek desperately to remove Missouri 
from the little list of three free trade States? 

This newspaper deplores the melodramatices and the tricks of the debating 
platform in closed-door sessions. However high their motives, many senators 
in public hearings tend to devote themselves more to showmanship than to the 
digging up of vital evidence. They play to the gallery and the grandstand, and 
they try to make forensie points more than they try to make good sense. Execu- 
tive sessions stand a better chance of getting to the core of ‘a subject, dispensing 
with the frills. 

Fortunately there can be no question of anyone's railroading any decision 
through the closed-door meetings. The minority Republicans are fully repre- 
sented in the membership of the two committees that will conduct the inquiry 
They can be counted on to uphold their views forcefully. And Chairman Rus 
sell has promised that there will be public sessions of the committee whenever 
a witness asks for them. 

No one could properly insist*on any further safegnards for fairness, 
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What They’re Trying To Put Over In Jefferson City 


{from the St. Louis Star-Times, April 18, 1951) 

ELEVEN- TO TWELVE-PERCENT INCREASE EXPECTED IN DRUG PRICES ALONE IF STATE 
“Fatr-TRADE” Brit Is APPROVED—STAR-TIMES SURVEY SHOWS Cost or 50 ITEMS 
Tova. $4.78 More in ILLINOIS UNDER SIMILAR Law 

(Copyright, 1951, by the St. Louis Star-Times) 


A Star-Times survey, just completed, proved conclusively today that if the 
Missouri Legislature passes a so-called fair-trade bill now before it, prices in 
Missouri probably will jump 11 to 12 percent on drug items alone. 

Similar laws, already in effect in every State except Missouri, Texas, and 
Vermont, permit manufacturers and distributors to establish minimum retail 
prices on standard-brand items by signing an agreement with just one retailer. 
This is now under attack in the United States Supreme Court. 

Checking fair-traded drug items in nearby [llinois—one of the 45 States which 
have such a law—it was found that a representative list of 50 items cost $46.78. 
The same 50 items, however, cost only S42 in St. Louis. 

That's a difference of $4.78, Gr 11.4 percent on the 50 items. Individual price 
discrepancies ranged as high as 47.4 percent in favor of St. Louis. Seven of 
the 50 items were selling at the same price here as in Lllinois, and only one was 
selling slightly higher in St. Louis than in Illinois. 

Forty-two of the 50 items were lower here. 
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Illinois druggists who operate retail outlets within the St. Louis trading area 
admitted to the Star-Times that they feel the free trade competition in easily 
accessible St. Louis. “Especially since the new East St. Louis Bridge has been 
opened,” one of them said. 

As an indication of what added expense fair-trade imposes upon the Illinois 
consumer, and-.what it would impose here if the law were enacted by Missouri, 
the following excerpts from a larger table accompanyifg ‘article is self- 
explanatory : 


, | St. Louis Illinois 
Item price 





Admiracion Shampoo. 
Bayer Aspirin (100) _- 

Ex-Lax (18 tablets) _- 

Fleet’s Phospho-Soda 
Hadacol____ 

i es me 
Pond’s Cream (economy size) - 
Serutan.___- i 

East Side druggists point out that they are compelled to charge no less than 
the quoted fair-trade minimum retail price or face prosecution in the courts. 
If they undersell that price, rival druggists lodge a complaint with the brand- 
hame manufacturer who may institute injunction proceedings to bring the 
offender into line. 

There are three bills pending in the Missouri Legislature. “Pwo of them are 
identical, one introduced in the house on January 16, the other in the senate on 
January 24. No action has yet been taken on these two bills, and indications 
are they may be permitted to die in committee. 

However, a strongly backed new bill was introduced April 12 in the house. 
Six Republican members and three Democrate including Representative Fred 
R. Columbo of St. Louis signed the bill. It is similar in general intent to the 
earlier bills, but in its preamble it declares: 

“Small retail merchants with limited purchasing power cannot survive the 
price wars or price-cutting operations of large retail stores.” 

Opponents insist with equal vehemence that fair trade destroys free enter 
prise and the right of « merchant to sell as he pleases. Some of the Illinois 
druggists, laboring under fair trade, subscribe to this argument. 

But the principal recent point of attack against the law has been the key 
feature which binds every retailer in the State to observe an established mini- 
mum price, regardless of whether the individual retailer signed the manufac- 
turer’s contract establishing the price, 

A case involving this point now is pending in the United States Supreme Court 
It came up from Louisiana, where a supermarket operator who did not sign such 
a price-fixing contract sold liquor below the minimum established price. The 
United States District Court enjoined the retailer from further selling below the 
minimum, and the United States Circuit Court of Appeals upheld that decision 

Justice Department attorneys said when the case reached the Supreme Court 
that elimination of the nonsigner provision (as provided in all three bills pend 
ing at Jefferson City) would weaken the Miller-Tydings Aet. which both the 
Justice Department and the Federal Trade Commission have urged should be 
repealed. The Miller-Tydings Act, adopted in 1937, permits States to enact 
so-called fair-trade laws. 

The Justice Department, in a brief filed in the Louisiana case, argued that 
State laws which bind the nonsigners to a fair-trade minimum price go beyond 
the limits of the Miller-Tydings Act, and that the Louisiana decision does 
violence to the plain language of the act. 

The Miller-Tydings Act amended the Sherman Antitrust Act to permit States 
to enact the fair-trade laws. In effect, the Miller-Tydings Act stated that the 
Sherman Act would stand aside and not apply to State fair-trade laws. 

Every legislature in Missouri since enactment of the Miller-Tydings Act has 
been asked to pass a fair-trade bill, and every such bill in the past has been 
killed, usually in senate committee after passage in the house. 

No hearings on any of the pending bills have been set vet by the senate or 
house committees. 





STUDY OF MONOPOLY POWER 839: 


What fair trade does to the consumers in Illinois 


Item | St. Louis | Fairtrade | Increase 


Percent 
$1.39 41.8 
. 39 | 5.4 
. 59 20.4 
79 14.5 


Admiracion Shampoo (16 ounces) 
Anaein (30) ___- . 

Bayer Aspirin (100) 

Ben Gay (144 ounces) 

Bisodol (5 ounces) . 

Bromo Seltzer (70-cent size) 

Burma Shave (large) 

Caldwell’s Syrup of Pepsin (5 ounces 
Caldwell’s Syrup of Pepsin (12 ounces) 6.8 
Caroid Bile Salts (100) 10.1 
Ertron Capsules (100) A f 

Eskay’s Neuro-Phosphate (12 ounces) : j 5 
Ex-Lax (18 tablets) 

Fleet’s Phospho-Soda (16 ounces) 

Fletcher's Castoria (5 ounces) 

Fitch’s Shampoo (5 ounces) 

Forhan’s Toothpaste (50 cents 

Glover’s Mange (7 ounces) 

Hadacol (8 ounces) 

Hind’s Honey and Almond (1342 ounces 
lodent (large) ‘ 

Jergens (642 ounces) 

Lady Esther (10 ounces 

Lucky Tiger (large) 

Lysol (6 ounces) 

Mavis Tale (344 ounces) 

Mennen's Baby Oi ($1) 

Mennen’s Baby Talc 

Misto! Nose Drops (2 ounces 

Murine (60 cents) 

Minit-Rub (246 ounces) 

Nujol (pint) 

Nutrex (252s)*__.___. 

Pacquin Hand Cream (large) 

Petrogalar (pint) 

Phillips’ Milk of Magnesia (1 pint 10 ounces) 
Pinex Cough Syrup (24 ounces 

Polident Plate Powder (large 

Pond’s Cream (economy). -- 

Pond’s Cream (4 ounces 

Pond’s Angel Powder ($1 

Rem (3 ounces) 

Revelation Tooth Powder (50 cents 

Saraka (9 ounces) 

Scott’s Emulsion (614 ounces 

Serutan (9 ounces 

Upjohn’s Citro-Carb (8 ounces 

Vicks Nose Drops (46 ounce 

Vitalis (50 cents 

Zonite (14 ounces 


16.3 
2.3 
6.8 


I 
47.4 


Totals 42. ( w 


NotTe.—The item designated by asteriak (* Nutrex—was the only instance among the 50 drug items 


ecked in this list where the St. Louis retail price was higher than in nearby Illinois. Seven items out of 


» 50 were identical in price All prices quoted are for daily nonsale retail trad 


[From the St. Louis Star-Times, April 19, 1951: 


Rerai. Liquor Prices 16 PercENt HIGHER IN FatrR-TRADE ILLINOIS THAN IN 
FREE MARKET HERE 


35 BRAND-NAME PRODUCTS IS FIFTH SIZE COST $161.92 ACROSS RIVER AND $139.67 IN 
ST. LOUIS, STAR-TIMES SURVEY SHOWS 
(Copyright, 1951, by the St. Louis Times-Star) 

Retail liquor prices in so-calleed fair-trade Illinois are nearly 16 percent 
higher than in free enterprise, nonfair-trade St. Louis. 

A Star-Times survey conducted this week disclosed that 35 widely known 
brand-name liquors cost $139.67 here, $161.92 in nearby Illinois 

That's an increase of $22.25, or 15.9 percent in the cost of the 35 liquors when 
sold at retail in the familiar fifth sizes. 

No such penalty payments are involved in the sale of these identical liquors 
in St. Louis because Missouri is one of only three States in the Union that does 
not legalize fair trade. 
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MINIMUM SALE PRICE 


But there is a bill pending in the current Missouri Legislature which, if 
passed, would clamp the misnamed fair-trade law upon retailers in liquor and 
a wide variety of other consumer goods in this State. 

Under the proposed law—as in Illinois—manufacturers of trade-marked or 
brand-name merchandise would bind every Missouri retailer to an established 
minimum sale price. 

This would be done simply by the manufacturer of any such product enter- 
ing into a signed agreement or contract with just one retailer in the State. 


ALL RETAILERS BOUND 


It would make no difference whether thousands of individual retailers here 
signed the fair-trade contract, just so long as one such retailer handling the sume 
product did sign the contract anywhere in Missouri, all would be bound. 

This nonsigner provision of the law now is under attack in the United States 
Supreme Court. 

What it means in comparative retail prices of liquors may be seen from the 
following excerpt from a larger table accompanying this article : 


St. Louis Iilinois 
price price 


Increas 


Percent 
Old Forester (bond) $6. 7: 43.9 
Old Quaker (straight 3. 74 : 30.9 
Imperial (blend) 2 ; 29.0 
Old Smuggler (Scotch 5 5 : 
Old Overholt (rye) 
Hiram Walker (gin) ___. 
3-Star Hennessy (brandy)-- 


The prices quoted above are the widest apart, percentagewise, turned up in 
the surveys. As will be seen in the larger table, only 1 of the 35 liquors sold 
higher here than in Illinois, only 1 sold at identical price, and 33 sold from 2.3 
percent to 43.9 percent higher in nearby Illinois. 

Illinois fair-trade law is on a voluntary basis, as is the law proposed for 
Missouri. This means that a manufacturer may, or may not, elect to fair-trade 
his product in Illinois. Most trade-marked products, however, definitely are 
fair-traded. 

INDUSTRY DECIDES 


That means, in practical effect, that the liquor industry does its own policing 
of the law, because the Fair-trade Act merely permits manufacturers to enter 
into private contracts with retailers or distributors. On complaint from one 
retailer that a competitor is underselling him, the manufacturer may bring in- 
junction proceedings against the offender. 

Manufacturers and distributors of liquor in Illinois are not even required to 
post their established fair-trade retail prices with any State agency. Instead, 
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the Illinois Beverage Journal, published in Chicago, reguiarly lists the prices 
of all brand-name, fair-trade liquors, for guidance of Illinois retailers. 

Liquor for years has sold here at prices well below those in nearby Illinois. 
Some Illinois distributors have said that liquor, by the case, ay be purchased 
cheaper at retail here than they can handle it on a wholesale basis in Illinois. 
A St. Louis liquor retailer contirmed this when he said: 

“You'd be surprised how many cases of liquor, bought retail here, go across 
the downtown bridges into nearby Illinois.” 

The interstate status of fair-trade laws recently suffered a far-reaching jolt 
in a United States circuit court of appeals decision in Philadelphia. In brief, the 
court held that despite the fact Pennsylvania is a fair-trade State, mail-order 
houses in Pennsylvania may advertise and sell outside that State below the fair 
trade price levels. 

ONLY SALES WITHIN STATE 


In the Pennsylvania case, E. A. Wentling, operator of a small mail-order busi- 
ness in Palmyra, was sued in United States dfstrict court by a manufacturer who 
won an injunction against him. On appeal, however, a three-judge circuit court 
of appeals unanimously held the injunction should apply only to sales within 
Pennsylvania. 

“Allowing each State to reguiate prices in interstate commerce,” said the court, 
might “result in a complete block of trade between States in fair-traded com 
modities,” said the Consumer's Union in a recent issue of its Consumer Reports. 

Dr. Joseph M. Klamon, professor of marketing at Washington University, had 
this to say: 

“If the United States Supreme Court concurs in that decision, the effect will 
be to give the public of this Nation no less than $1,000,000,000 annually in the 
shape of lowered retail prices. 

“If the Wentling case is upheld, then a Kansas City or St. Louis retailer, mail 
order house, or any other commercial establishment could offer branded, price 
fixed goods in newspaper and catalog adds for sale in fair-trade territory 
Illinois or Kansas, for example, and move the goods in interstate commerce. 

“That would be the most devastating blow yet received by the so-called State 
fair-trade price-tixing laws. 

“It would mean the end of them.” 

An East Side grocer who admitted he “felt the pinch” suggested one of two 
solutions: “Repeal the Illinois fair-trade law or enact it in Missouri.” 

Here is a table showing how 85 nationally known brand-name liquors in fifths 
sold at retail 15.9 percent higher in nearby fair-trade Illinois this week than in 
St. Louis, which does not have so-called fair trade. 

Prices quoted show that the 35 fifths cost only 8139.67 in St. Louis and that the 


same items cost SIOL92, or $22.25 more, in Tlinois. 
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Liquor 15.9 percent higher under “fair trade” for Illinoisans 


St. Louis Thlinois 


: Increase 
price price 


Bourbon (bonded): Percent 
Fleishmann’s ( 95 1s 
I. W. Harper | 5. 8! 7 15.4 
Old Forester 3. 72 13 
Old Taylor § 3. 7! 15.4 


Subtotal 


Bourbon (straight): 
Ancient Age 
Glenmore 
Old Charter 
Old Quaker 
Old Stag 


Subtotal 


Bourbon (blends): 
Fleischmann's 
Four Roses 
Hill & Hill 
Imperial 
Old Thompson 


Seagram's ‘7 
Subtotal 


Scotch: 
Black and White 
Haig & Haig 
Johnnie Walker (Red 
Old Smuggler 
Teachers 
Vat 69 hie 
White Horse 


Subtotal 


Rye: Old Overholt 

Gin 
Burton's 
Dixie Belle 
Fleischmann’s 
Gilby’s 
Gordon's 
Hiram Walker 
Kinsey's 
Schenley’s 
Seagram's 


Subtotal 
Brandies 
Coronet V. 38. Q 
DeKuyper 
}-Star Hennessey 
Subtotal 


Grand total , 67 161. 92 


NotTeE.— Of the 35 liquor items, 33 were higher in Hlinois than in Missouri. One item— Burton's gin 
priced the same in both States. Dixie Belle gin was 29 cents higher here 


[From the Federal Reporter] 
SUNBEAM Corp. v. WENTLING 
(No. 10280) 
UNITED STATES COURT OF APPEALS, THIRD CIRCUIT 
Argued Noy, 10, 1950. Filed Dee. 8, 1950. Rehearing Denied Jan. 5, 1951 


The Sunbeam Corp. brought action against S. A. Wentling for injunctive 
relief and damages under the Pennsylvania Fair Trade Act. The United States 
District Court for the Middle District of Pennsylvania, Frederick V. Follmer, J 
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91 F. Supp. 81, rendered a decree for the plaintiff with respect to both transac- 
tions in intrastate and interstate commerce, and the defendant appealed. The 
court of appeals, Goodrich, circuit judge, held that the act was not applicable 
to transactions in interstate commerce. 

Decree vacated and case remanded with directions. 


1. Courts—96 (1) 

Court of Appeals was required to follow decision of the United States Supreme 
Court determining that fair trade acts are constitutional, though depression 
conditions which allegedly prompted such acts no longer obtaimed so that if 
question should now come to the Supreme Court it would allegedly be deter- 
mined that such acts are unconstitutional (73 P. 8S. Pa. §§ 7,8). 


’, Constitutional law—242, 298 (1) 
Trade-marks and trade-names and unfair competition—ts (2.2) 
Pennsylvania Fair Trade Act does not violate the due process or equal protec 
tion clauses of the State or Federal Constitutions (73 P. S. Pa. §§ 7,8; U.S.C. A. 
Const, Amend. 14; P.S. Pa. Const. art. 1, §§ 1,9; art. 3, § 7). 


3. Trade-marks and trade-names and unfair competition—68 (1.7) 

The Miller-Tydings Act was intended to relieve persons entering into contracts 
provided for in state fair trade acts from liability under the United States anti- 
trust laws. Fair Trade Act, 15 U.S.C. A. § 1 et seq.; 73 PLS. Pa. § § 7, 8. 

}. Trade-marks and trade-names and unfair competition—68 (2.8) 

The Miller-Tydings Act in no way affected any question of liability of defendant 
to plaintiff under the Pennsylvania Fair Trade Act for advertising and selling 
razors of plaintiff at a price lower than fair trade price. Fair Trade Act, 15 U.S. 
C. A. §$ 1 et seqg.; 73 PLS. Pa. $$ 7,8 
5. Commerce—40(1) 

The purchase by a seller of advertising space in a publication published in an- 
other state and of national circulation, is “interstate commerce.” 

(See publication Words and Phrases, for other judicial constructions and defi- 
nitions of “Interstate Commerce.” ) 


6. Commerce—40( 2) 

When seller received an order from outside the state for an article and filled 
the order by mailing the article or sending it by express from within the state 
to a point in another state, a transaction in “interstate commerce” took place. 


7. Commerce—40(1) 
In determining whether «a transaction is in interstate commerce, it is im- 
material whether title passes at place of shipping or at destination. 


8. Commerce— 16 

A transaction may be in “interstate commerce” even though passing of title 
is not involved, and if, for instance, one in the state sends an article to a friend 
in another state as a loan, shipment is in “interstate commerce” though no pass- 
ing of title is involved 
9. Commerce—10 

In absence of an occupation of the field by Congress, a state may regulate some 
aspects of interstate commerce, but even in absence of congressional action, the 
commerce clause is a limitation on power of state to regulate interstate com- 
merce, 
10. Commerce—3 

One aim of the commerce clause of the federal Constitution is the protection 
of interstate trade aguinst state interference. 
11. Commerce—3 

As a limit on state powers, the commerce clause of the federal Constitution is 
a free trade charter for national commerce, 
12. Trade-marks and trade-names and unfair competition—#s (2.3) 

The Pennsylvania Fair Trade Act is not applicable to sales by Pennsylvania 
retailers to consumers in other states, or to advertisements in publications pub- 
lished in other states. 75 POS. Pa. § § 7,8. 
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13. Constitutional law—48 
A statute should be interpreted to conform to constitutional limitations wher 
ever possible, 


Jefferson C. Barnhart, Harrisburg, Pa. (MceNees, Wallace & Nurick, Harrisburg, 
Pa., on brief), for appellant 


William H. Peace, 2d, Philadelphia, Pa. (Ira Jewell Williams, Jr.. Thomas Rae 
burn White, and Ira Jewell Williams, all of Philadelphia, Pa., Herman T. Van 
Mell, Chicago, Ill, on the brief), for appellee 
Before Maris, Goopricu, and Hastie, Circuit Judges 
Goopricn, Circuit Judge. 

This appeal involves the application of the Pennsylvania Fair Trade Act. The 
plaintiff, a manufacturer of electric shavers, complained of violation of the Act 
by the defendant, an individual retailer doing a mail order business from head 
quarters in Palmyra, Pennsylvania. The plaintiff claimed, and the defendant 
does not deny, that the defendant advertised and sold some of the plaintiffs 
razors at a price lower than the so-called fair trade price. The District Court 
granted relief in very broad terms.” 

The defendant conducts a mail-order business. He advertises merchandise 
in publications of national circulation® and invites orders for the articles ad 
vertised. These articles he ships by mail or express to the buyers. What por 
tion of the defendant’s sales results in shipments to Pennsylvania buyers and 
What portion results in shipments to out-of-State buyers is not disclosed. 

The defendant has signed no contract agreeing to maintain a minimum price 
on plaintiff's razors. But the plaintiff claims that it is entitled to relief under 
the nonsigner provision of the statute which states: “Wilfully and knowingly 
advertising, offering for sale, or selling any Commodity at less than the price stipu 
lated in any contract entered into pursuant to the provisions of section one of this 
act, Whether the person so advertising, offering for sale, or selling is, or is not, a 
party to such contract, is unfair competition and is actionable at the suit of such 
vendor, buyer or purchaser of such commodity.” 73 Purdon’s Pa. Stat. Ann 
$8. 

The case involves several points which we shall consider one at a time. 

(1) The constitutionality of fair-trade legislation under the United States Con 
stitution and that of the Commonwealth of Pennsylvania with regard to due pre 
esss and equal protection provisions, 

[1] This need not detain us long. Similar legislation was pronounced not vio- 
lative of the Federal Constitution in Old Dearborn Distributing Company v. Sea 
gram Distillers Corporation (1936, 299 U.S. 183. 57 S. Ct. 189, 81 L. Ed. 109) 
The plaintiff suggests that the depression conditions which prompted that result 
+ 1936 no longer obtain and if the case now came to the Supreme Court it would 
be decided the other way. Perhaps so; perhaps not. We think, however the 
Supreme Court decision settled the constitutionality of the Fair Trade acts so far 
as due process and equal protection under the Fourteenth Amendment are con 
cerned. We should and do follow it so long as it stands as a declaration of law 
by the Supreme Court. 

[2] Nor do we need to take long in holding the Pennsyivania statute free from 
attack on the due process or equal protection Clauses of the Pennsylvania Con 
stitution, P. S. Const. Art. I, §§ land 9: Art, III, § 7. It is trne that the Pennsy! 
vania Supreme Court has not passed, in so many words, on the constitutionality of 
the Act under the Pennsylvania Constitution. But it has applied it apparently 
without question of its constitutionality. A Common Pleas Court of Philadelphia 
has definitely declared it to be constitutional” And the overwhelming weight 

1 Act of June 5, 1935, P. L. 266, as amended June 12, 1941. P. L. 128, 78 Purdon’s Pa 
Stat. Ann., §§ 7 and 8 

2 Defendant was “permanently enioined and restrained from committing further acts of 
unfair competition in relation to Fair Trade marked products of plaintiff, Sunbeam Cor 
poration, and from violating said plaintiff's fair trade agreements * In the 
course of its opinion the District Court states, “that trade-mark must ms kept inviolate 
whether the sale is intrastate or interstate.’ Sunbeam Corp. v. Wentling, D.C. M.D. Pa 
1950 91 F Supp. 81, 86. 

4The advertisements of which defendant complains appeared in two nationally circulated 


99 


magazines, The American Rifleman, and Field and Stream, and in the November 2 1948 
issue of the Boston Sunday Advertiser 

* Lentheric, Inc. v. F. W. Woolworth Co. (1940, 328 Pa 52s, 13 A. 2a 12). 

5 Welch Grape Juice Co. v. Frankford Grecery Co. ¢ 1929 6 Pa Dist & Co 653) 
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decision in other state courts is to the same effect.” Whatever may be the wisdom 
ef this legislation we think it well established that legislatures, in enacting it, 
ure not violating the provisions of the United States Constitution as to due proc- 
ess, or equal protection, or the state constitutional equivalents thereof. 

{3, 4] (2) The Miller-Tyding Act. This statute‘ was much discussed by both 
parties at the argument. We think that statute was intended to relieve persons 
entering into contracts of the type provided for in these fair-trade acts from 
liability under United States antitrust laws.” The legislation was necessary, if 
such immunity was to be had, because price maintenance agreements had pre 
viously been held to be a violation. Dr. Miles Medical Company v. John D. Park 
¢& Sons Company (1911, 220 US. 373, 31S. Ct. 3876, 55 L. Bd. 502 (Sherman Act) ) ; 
RTC vy. Beech-Nut Packing Co. (1922, 257 U. 8S. 441, 42 8S. Ct. 150, 66 L. Ed. 307 
(Federal Trade Commission Act) ) But the Miller-Tydings Act in no way, we 
think, affects any question of defendant's liability to plaintiff. 

In this regard the cuse of Whitfield v. State of Ohio (1936, 297 U.S. 431, 56.8. 
Ct. 532, 534, SO L. Ed. 778) presents an interesting parallel. In the Hawes 
Cooper Act, 49 U.S. C. A. § 60, Congress authorized the states to regulate the 
sale of prison-made goods even though manufactured in another state and sold 
within the state in the original package. Ohio had forbidden the sale of such 
goods in open market and defendant was convicted of violation of the statute 
The information involved contained two counts, one based on a sale within 
Ohio, the other on a sale to an Ohio buyer from an Alabame seller. The Court 
stated © that “A serious question as to the infringement of the commerce clatise 
of the Constitution is presented by the second count * » but found it 
iInnecessary to pass on this since the conviction was sustained by the first count 
which was valid because of the Hlawes-Cooper Act. Thus, even though Congress 
had expressly left the field to State regulation, the Court intimated Congress 
either had not or could not authorize the states directly to regulate an inter 
state sale. The case is not coutrolling here, but is an indication that we should 
he wary of interpreting the Miller-Tydings Act as anything more of an au 
thorization to the states than the words require. 

iS) Application of the statute to interstate transactions 
>-S} Some nt least of the defendant's business is interstate commerce, That 
point seems to us abundantiy clear, but since the parties seemed to have some 
dispute about it we will stop on it for a moment. First, the purchase of adver 
tising space in a publication published in another state and of national cirenla 
tion is interstate commerce Likewise, when defendant receives an order from 
outside Pennsyivania for an article which he fills by mailing it or sending it 
by express from Palmyra to ns point in another state a transaction in interstiate 
commerce has taken place. It is immaterial, so far as this point is concerned, 
whether “title” passes at the place of shipping or at destination.” The ship 
ment would be equally an interstate matter if no passing of title were involved 
in the transaction. For instance, if A, in Pennsvivania, sends a Sunbeam Shave 
master to his friend in New York as a loan no passing of “title” is involved. But 
the shipment is certainly interstate commerce 

[9-11] To state that defendant's business is interstate commerce does not 
answer the question of the applicability of a Fair Frade Act to such commerce. 


"Since the Seagram case the acts have been held unconstitutional in only one state 
Liquor Stores, Inc. v. Continental Distilling Corp. (Pla, 1949, 40 So. 24 371) For a list 
of cases in which the various acts have been passed upon see 2 CCH-Trade Reg. Service 
§ 7128 

726 Stat. 209.(1937).15 U. S.C. A., § 1 

Sin Schwegmann Brothers vy. Calvert Distillers Corp. (5 Cir., 1950, 184 FP. 24 11, 15) 
the court states that the Miller-Tydings amendment “neither authorizes nor prohibits stats 
legislation. * * * Jt is concerned with, and only with, the Sherman Act, legislation hy 
Congress affecting interstate commerce.” 

® Whitfield v. State of Ohio, supra (297 U.S. at p. 487, 56 8S, Ct. at p. 534) 

”° To the extent that Blumenstock Bros. Advertising Aqeney v. Curtis Publishing Co 
(1920, 252 U. S. 436, 40 S. Ct. 385, 64 L. Ed. 649). can be construed as holding to the 
contrary we think it is no longer authoritative in the light of more recent cases Tnited 
States v. South-Eastern Underwriters Ass'n (1944, 322 U.S. 5538, 64 S. Ct. 1162, S88 L. ha 
1440): North American Co. v. Securities and Farchange Comm, (1946, 327 U. S. GS6, 66 
S. Ct. 785. 90 L. Ed. 945) Cf. Indiana Farmers Guide Co. v. Prairie Farmers Pub. Ca 
(19384. 293 U. S. 268, 55 S. Ct. 182, 79 L. Ed DG): Charles A. Ramsay Co. v. Associated Rill 
Posters of United States and Canada (1922, 260 U. S. 501. 428 S. Ct. 167. 67 L. BEd. 368 
Post Printing & Pub. Co. v. Brewster (1D. C. Kan... 1917, 246 F. 38271): State v. Salt Lake 
Tribune Pub. Co. (1926. 68 Utah 187. 249 P. 474, 48 A. L gj p 


1 Tniform Sales Act, § 19, rule 5 Act of May 19, 1915, P. L. 543, § 19, 69 Purdon’st 
Pa. Stat. Ann., § 1438 Since defendant pays the cost of transportation, including in 
surance against loss, the presumption is that the sale takes place outside Pennsylvanian as 
to out-of-State eustomers 
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It is well settled that in the absence of an occupation of the field by Congress a 
state may regulate some aspects of interstate commerce.” But it is just as well 
settled that even in the absence of Congressional action the commerce clause is 
a limitation on the power of states to regulate interstate commerce. <A state 
may not regulate the rates “ or length“ of trains even on the intrastate portion 
of an interstate journey; it may not prohibit the importation into the state of 
liquor from another state, nor prohibit its sale by one who purchased it from 
a seller in another state and while still in the original package; it cannot 
restrict the export or import of goods for the protection of local economic in- 
terests.’ As Professor Rottschaefer puts it, “One aim of the commerce clause 
was the protection of interstate trade against state interference. As a limit on 
state powers, it is a free trade charter for national commerce.” * 

As in so many Constitutional questions the line between permissible and 
prohibited state regulation is not a clear one. Chief Justice Stone, in Southern 
Pacific Co. v. State of Arizona (1945, 3825 U.S. 761, T7O. 65 S. Ct. 1515, 1521, sv 
L. Ed. 1915), voiced what is apparently the presently accepted approach.” He 
said that “There has thus been left to the states wide scope for the regulation of 
matters of local state concern, even though it in some measure affects the com- 
merce, provided it does not materially restrict the free flow of commerce across 
state lines, or interfere with it in matters with respect to which uniformity of 
regulation is of predominant national concern. * * the matters for ulti- 
mute determination are * * whether the relative weights of the state and 
national interests involved are such as to make inapplicable the rule, generally 
observed, that the free flow of interstate commerce and its freedom from local 
restraints in matters requiring uniformity of regulation are interests safe- 
vuarded by the commerce clause from state interference.” 

It it not difficult to put a case in which nonuniform state laws in this price 
regulation field will result in a complete block to trade between states in fair- 
traded commodities. Here is one. There is no requirement that the established 
fair-trade price be uniform throughout the states.” Thus, we have the possibility 
of a situation where, for instance the fair-trade price of an article has been 
fixed in Pennsylvania at $1 and in South Carolina at 75 cents. If the Pennsyl- 
vania statute is permitted to govern interstate sales, no sales in thi it yong 
can be made by Pennsylvania sellers to South Carolina buyers. If the Penn- 
sylvania seller were to meet the competition of South Carolina sellers, he would 
commit 2 tort mm Pennsylvania, and yet he would be selling at the very price set 
in South Carolina as fair trade. Further, if a state may regulate the price at 
Which an article must be sold if it is to be shipped out of the state, may it not 


22 Cooley vy. Board of Wardens (1852, 12 How. 299) ; California v Thompson (1941, 
U. S. 109, 1138. 61 S. Ct. 930, 85 L. Ed. 1219); California v. Zook (1949, 326 U. S. 725, “69 
S. Ct. 841, 93 L. Ed. 1005). 

18 Wabash, St. Louis and Pacijie Ry. v. IWinois (1886, 118 U. 8. 557, 7 S. Ct. 4, 30 L. Ed. 


244). 
™% Southern Pacific Co. y. State of Arizona (1945, 325 U. S. 761, 65 S. Ct. 1515, 89 L. Ed 
1915). 

6% Rowman Vv. Chicago & N. W. Ry. Co. (1888, 125 Ae . 465, 8 S. Ct. 689, 31 L. Ed. 700). 
The Webb-Kenyon Act, 37 Stat. 699 (1913), 27 U. gs § 122, now prohibits the inter 
state transportation of intoxie ants into any State et use thereof in violation of its laws 
It w as upheld in Clark Distilling Company v. Western Maryland Railroad Co. (1917, 242 U..S 
311, 37 S. Ct. 180, 61 L. Ed. 326). See MeGoyney, The Webb-Kenyon Act and te , 
3 Iowa L. Bulletin, 145 tgif BP 

“ Leisy v. Hardin (1890, 135 U. 100,10 S. Ct. 681, 34 L. Ed. 128). As to intoxicating 
liquor the rules were aoamed by ‘he Wilson Act, 26 Stat. 313 (1890), 27 U. S.C § 121 
which authorized the States to prohibit the resale of liquor. This act was said to deprive 
intoxie ating liquor of its interstate commerce character. 

7H. P. Hood & Sons vy. DuMond (1949, 336 U. 8S. 525, 69 S. Ct. 657, 93 L. Ed. 865) : 
Baldwin v. G. A. F. Seeliq, Inc. (1985, 294 U. S. 511, 55 8S. Ct. 497, 79 L. Ed. 1032) : Com 
of Pennsylvania y. State of West Virginia (1923, 262 U. S. 553, 48 S. Ct. 658, 67 L. Ed 
1117). 

18 Rottschaefer, The Constitution and Socio-Economic Change, 102 (1948). The same 
idea was forcibly stated by Mr. Justice Jackson thus, “The material success that has come 
to inhabitants of the States which make up this Federal freee-trade unit has been the most 
impressive in the history of commerce, but the established interdependence of the States 
only emphasizes the necessity of protecting interstate movement of goods against local 


burdens and repressions.”’ H. P. Hood & Sons vy. DuMond (1949, 336 U. S. 525, 538, 69 


S. Ct. 665). 

” For an excellent and up-to-date discussion of this problem see Dowling, Constitutional 
Law, Significant Developments in the Law During the War Years, 9 (Practising Law 
Institute Series, 1948). 

2” The acts of 30 States authorize a minimum price, whereas the others provide for an 
absolute price ; in 24 States a person other than the owner of the trade-mark may establish 
the price, in 21 any other person may not; in 29 States obliteration of the trade-mark 
exempts the commodity a the act, in 13 it does not For a compilation of these and 
other variations see 2 C. C. H.-Trade Reg. Service, §§ TO11-15 
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equally well regulate the price for which the article must have been sold before 
it is allowed to come into the state’ Tariff barriers are but feeble obstacles 
compared with such a blockade on the interstate movement of goods. 

The possibility of such a barrier to interstate commerce from nonuniform state 
regulation illustrates the substantial effect such regulation will have on inter- 
state commerce if applied to interstate sales. Such sales are a fit subject for uni- 
form regulation should Congress desire it, and we see no peculiar local interest 
which justifies the imposition upon interstate commerce of such restriction by 
individual states. The local cut-price sale with a loss-leader feature, which 
seems to have constituted a much stressed argument for the legislation, is ade- 
quately cared for in giving the statute a local application only. 

{12, 13] These grave constitutional difficulties involved in any broader inter- 
pretation lead us to the conclusion that the Pennsylvania Fair Trade Act is to be 
construed as not to apply to sales by Pennsylvania retailers to consumers in other 
states, or to advertisements in publications published in other states, The Cali 
fornia court dealing with a statute similar to that of Pennsylvania was so sure 
of this point that it hardly gave the question discussion and construed the Cali 
fornia Fair Trade Act “as applying only to transactions within the state, that 
being the sole territorial extent of the legislature’s powers.” Maur Factor & Co. v. 
Kunsman (1986, 5 Cal. 2d 446, 55 BP. 2d 177, 187). New Jersey has evidently 
thought the same about its statute” We think a similar construction should be 
viven to the Pennsylvania statute. We are reinforced in this conclusion by the 
well-established line of authority which interprets a statute to conform to con- 
stitutional limitations whenever it is possible to do so. 

In view of the position we take on this matter a modification of the District 
Court decree will be necessary. The decree will be vacated and the case re 
manded to the District Court with directions to enter a decree limiting the in 
junction against the defendant to intrastate transactions in Pennsylvania, and for 
further proceedings not inconsistent with this opinion. 


SUNBEAM Corp. Vv. WENTLING 
(No, 10280) 
UNITED STATES COURT OF APPEALS, THIRD CIRCUTI 
Reargued Oct. 15, 1951. Filed Nov. 1, 1951. Rehearing Denied Noy. 19, 1951 


The Sunbeam Corporation brought action against S. A. Wentling for injunctive 
relief and for damages under the Pennsylvania Fair Trade Act. The United 
States District Court for the Middle District of Pennsylvania, Frederick YV. 
lollmer, J., entered a decree for the plaintiff, and the defendant appealed. The 
Court of Appeals, Goodrich, Circuit Judge, held that fact that plaintiff had valu- 
able trade-mark rights in its electric razors would not entitle plaintiff to enjoin 
defendant from selling the razors below the established retail price. 

Judgment reverse and case remanded for further proceedings. 

1. Trade-Marks and Trade-Names and Unfair Competition—s (2.18) 

One who did not sign a price maintenance contract, could not be subjeeted to 
the nonsigner provision of state fair trade law either as to sales made within the 
state or sales made to custimers in other states, where interstate Commerce was 
involved. 

2. Trade-Marks and Trade-Names and Unfair Competition—6s (2.18) 

Fact that manufacturer of electric razors had valuable trade-mark rights in 
the razors, would not entitle manufacturer to enjoin retailer from selling razors 
ata lower price than established retail price under state fair trade law. 


S. A. Schreckengaust, Jr., Harrisburg, Pa., for appellant 


Herman T. VanMell, Chicago, Ill. (William H. Peace, IL, Ira Jewell Williams, 
Jr., Thomas Raeburn White and Ira Jewell Williams, all of Philadelphia, Pa., 


2 Johnson & Johnson vy. Weisshard (1937, 121 N. J. Eq. 585, 586, 191 A. 873) 
general discussion of the problem and a conclusion similar to that reached here 
CCH- Trade Reg. Service, § 7208 

22See Kovacs v. Cooper (1949, 336 U. S. T7, 85, 69S. Ct. 448, 98 L. Ed. 5123): Alabama 
State Federation of Labor vy. MeAdory (1945, 325 U.S. 450. 470, 65 S. Ct. 1884, 89 L. Ed 
1725): Arizona Emplovers’ Liability Cases (1919, 250 U. S. 400, 430, 39 S. Ct. 553, 62 
L. Ed, 1058): United States v. Weisenbloom (2 Cir., 1949, 168 F. 2d G98, TOO) 
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George M. Chapman, New York City, and Stanley A. Weigel, San Francisco, 

Cal, on the brief), for appellee 

Before Marts Goopricu, and Karopner, Circuit Judges. 

Goopricn, Circuit Judge. 

{1] This case is before us for the second time. It was previously reported in 
9 Cir., 185 F. 2d 908 and the opinion there gives the background of the case. It is 
here again because of the Supreme Court decision in Schivegmann Brothers vy. 
Calvert Distiller’s Corp., (1951, 3841 U.S. 384, 71'S. Ct. 745, 95 L. Ed. 1085). That 
decision held that a retailer who did not sign a contract for price maintenance 
is not to be subjected to the schedule of a price maintenance plan. In our former 
decisions we denied Sunbeam protection against Wentling in interstate sales 
but did affirm the granting of the injunction against intra-state sales at less 
than the price Sunbeam had fixed It is now clear in view of the Supreme Court 
decision that even when we cut down the protection Sunbeam wanted we still 
gave it more than it should have had. The Supreme Court’s conclusion is 
perfectly clear. One who does not sign a price Inaintenance contract cannot be 
subjected to the nonsigner provisions of a state fair-trade law where interstate 
commerce is involved. So it would seem, then, that Sunbeam is entitled to no 
protection at all against Wentling, a nonsigner. 

{2} But Sunbeam comes into court upon rehearing with a second string to its 
bow. It says that it has valuable trade-mark rights in its razors. It sell these 
razors through retailers a large number of whom have signed price maintenance 
contracts. These retailers have to spend a large percentage of their gross receipts 
in selling costs. If merchandise is sold at a lower price than these retailers can 
afford to sell they cannot compete successfully against the price cutters and will 
turn to someone else’s razors instead of selling Sunbeam Shave-masters. This 
is an injury, it is argued, to Sunbeam’s trade-mark and should be prevented by 
law 

Phe consequences of accepting the argument almost take one’s breath away 
It is perfectly true that a trade-mark is entitled to protection. Nor does it require 
any fair trade act to give such protection. 

For instance, if Went!ing sold his own or someone else's razors as those of Sun- 
beam he would be in trouble. One of the best established forms for relief against 
unfair competition is that given against one palming off his goods as those of 
unother” But Wentling does not sell Sunbeam’s razors as Wentling’s: he sells 
Sunbeam’s razors as Sunbeam’s.” There is no deception or palming off. Sun 
beam says that if Wentling wants to sell its razors below the established prices 
he should take off the identifying trade-mark. Suppose he did. He certainly 
could not put on his own mark and sell Sunbeam razors as his, Wentling’s. And 
if he sold them with no mark at all but just as “good electric razors,” could not 
Sunbeam, on the very argument it makes here, complain that Wentling was 
interfering with its trade-mark by not allowing the customer to know that the 
good razor which he buys from Wentling is in fact made by Sunbeam? If Sun 
beam’s argument made to us is sound, we do not see why the other conelusion 
would not follow, Yet this is the very thing which the Supreme Court, and others, 
have said Wentling could do. 

It would, indeed, be a remarkable result to reach in a competitive economy if 
we were to say that a manufacturer could make everyone submit to the price he 
imposes upon sales to the consumer. Even a contract to maintain prices was 
unlawful prior to the Miller-Tydings amendment to the Sherman Act, 15 UL S.C. A. 
§ 1, as the famous Dr. Miles and Hartman decisions show. To the extent that a 


' See Restatement of Torts, $§ 712, 717. 
? Which, sccording to the Restatement of Torts, § 736, he has an affirmative right to do 
See Old Dearborn Co, v. Seagram Corp. (299 UT. S. 1838, 195, 57 S. Ct. 189. 145, 81 
L. Ed. 109) ‘Section 2 of the act does not prevent a purchaser of the commodity bearing 
the mark from selling the commodity alone at any price he pleases.” 

The Supreme Court has also held that one may use the manufacturer's trade-mark when 
he repacks and resells the trade-marked goods so long as he does not deceive the public 
thereby Prestonettes, Inc. v. Coty (1924, 264 U0. S. 359, 44 S. Ct. 350, 68 L. Ed. 731) 
One may also use the trade-mark on the goods when they are sold second hand so long as 
he indicates clearly that they are used products Champion Spark Plug Co. v. Sanders, 
ete. (1947, 831 U.S. 125, 67 S. Ct. 1156, 91 L. Ed. 1386). Moreover, one may buy trade 
marked goods and use them in the manufacture of new products which may be advertised 
to show the use of trade-marked materials in them. Forestmann Woolen Co. vy. J 4 
Mays Co. (D.C. FE. D. N. Y., 1947, 71 F. Supp. 459, and D. C. E. D. N. Y¥., 1950, 89 F. Supp. 
964). See also Restatement of Torts, §§ 726, 737. 

‘Dr. Miles Medical Company v. John D. Park & Sons Co. (1911, 220 U. S. 873, 31 

‘’t. 376, 55 L. Ed. 502): John D. Park & Sons v. Hartman (6 Cir., 1907, 153 F. 24, 12 
A.. N. S., 135). 
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manufacturer can get the same result without contract because of some theory 
of trade-mark protection, competition at the retail level in the sale of trade- 
marked goods is obviously going to be very much lessened. 

A patentee is given a monopoly by legal grant. But even a patentee, who can 
exclude everyone else from waking his patented article, cannot control the price 
at which others may sell his articles to Consumers... The protection given to the 
owner of a trade-mark certainly should not be greater than that given to the 
holder of a legal monopoly, the patentee 

Our conclusion here is free from doubt. Sunbearm’s rights under the fair-trade 
act against a nonsigner are shown by the decision in the Schwegmann case. There 
are no such rights. Sunbeam’s rights against Wentling based on the common 
law of trade-mark protection are certainly to be recognized but they do not go 
so far as Sunbeam urges here The injunetion against Wentling must be 
dissolved, 

Wentling put in a counter-claiti in the trial court when this case was brought 
up That counterclaim was dismissed without consideration because of the 
position taken with regard to Sunbeam’s rights under the fair trade acts. The 
counterclaim is to be restored and Wentling given an opportunity to make what 
proof he can under it We do not pass in any way upon the merits of his counter 
claim, : 

The judgment of the District Court is reversed and the cnse remanded for 
further proceedings consistent with this opiniou 


BurkAv or Epucatrion on Fain Traber, New York, N 
INDUSTRIES USING FAIR TRADE PLACE 41 i ! NATIONAI 


“Manufacturers in 12 fields in which fair trade is prevalent spent $881,124.18) 
on national advertising in newspapers, magazines, and radio in 1948," according 
to (name of president or secretary of State association) 

“This amount constitutes 41 percent of the over-all total of SO2Z2.558.418 spent 
for national advertising in these three media.” he added. “These figures are 
based on the latest available data from the Publishers Information Bureau,” 
he said 

The manufacturing fields cited in the memorandum, he pointed out, include 
drugs. toiletries, alcoholic beverages, books, jewelry and watches, cameras and 
photographic supplies, sporting goods, household furnishings, major appliances, 
radios and phonographs, office equipment, and automatic accessories. 

“These 12 industries, many of whose manufacturers operate under fair trade, 
accounted for 54 percent of the national advertising placed in newspapers last 
year as well as for 40 percent of the national advertising in magazines, and 37 
percent of the nationally sponsered time on the radio” (name of spokesman) 
explained. “In the drug and toiletry fields where fair trade is widely practiced, 
manufacturers spent SIS0.068.673 on national advertising in all three media.” 
he noted 


DEPARTMENT OF AGRICULTURE, 
Washington, D.C... March 13. 1952 
Hon. EMANUEL CELLER, 
House of Representatives, 

Drak MR. CreLLer: Your letter of February 25 called attention to recent testi 
mony concerning Similarities or differences between price maintenance in in 
dustry by use of the so-called fair-trade acts, and price-support programs in 
agriculture. 

There is very little similarity between these two programs, Under the fair 
trade acts a manufacturer can expect the Federal and State Goveruments to 
enforce Whatever minimum prices he chooses to place on the goods he produces 
There is nothing remotely resembling this in the cause of agriculture 

5 See Bauer v. O'Donnell (1918, 229 U.S. 1, 388 8. Ct. 616. 457 L. Bd. 1041): Straus, ete 
R. H. Macu & Co. v. Victor Talking Machine Co. (1917. 2483 U. S. 490. 37 S. Ct. 412. 61 
I. Ed. S66): United States vo Uniris Lens Co., Ine. (1942, 8316 UT. S. 241. 62 S. Ct. 1088 
86 L. Ed. 1408) A patentee may, however, fix by contract the price at which his licensees 
may sell the patented article. See Bennett v. National Harrow Co. (1902. 186 U.S. 70 
29 S. Ct. 747, 46 L. Ed. 1058) and United States v. General Electric Co. (1926. 272 U.S 

47 S. Ct. 192, 71 L. Ed. 362) 


95481—h2—-ser. 12 55 





850 STUDY OF MONOPOLY POWER 


Most of our price-support operations are carried out through crop loans { 
producers, or through the purchase of agricultural commodities or products 
thereof by the Commodity Credit Corporation. These operations do, of Course, 
affect farm prices. The Agricultural Act of 1949 specifies the levels at which 
a number of the majer agricultural commodities are to be supported. The law 
permits the support of other commodities, and sets forth a number of specific 
standards which must be taken into consideration in determining the level ot 
price support. Farmers cannot be required to participate in the price-support 
program, however, and the Commodity Credit Corporation certainly does not and 
cannot either require or authorize farmers to set minimum prices, nor could 
it possibly enforce such minimum prices. 

Only in one case does the Department of Agriculture participate in the fixing 
of minimum prices. Under the Marketing Agreement Act of 1937 the Department 
of Agriculture enforces minimum milk prices to farmers in 44 markets through 
marketing orders. Again, these minimum prices are not fixed either by producers 
or by handlers. The minimum prices under these orders are fixed by the 
Secretary of Agriculture only after public hearings, and the careful finding of 
certain facts specified in some detail under the act. The prices thus fixed must, 
however, be approved by producers before they can be made effective. In 
several instances the Department of Agriculture has refused to fix minimum prices 
which have been demanded by groups of producers, even when this resulted in 
the suspension of marketing agreements and orders which had been in existence 
for some years. 

As we see it, the various programs under the agricultural price support legis 
lation are quite different in principle from the maintenance of prices of mann 
factured goods under the so-called fair-trade acts. 

Sincerely yours, 
K. T. HUTCHINSON, Acting Secretary. 


{From the Sporting Goods Dealer, November 1949 | 
“Way We're IN Favor 


“By all means, let’s fair trade and let's not worry about non-fair-traded com- 
petition. Tcan put up a sales argument any time on brand merchandising against 
unknown items. The manufacturers can do much to keep the chains in line by 
selling at a definite price. The Shakespeare Co. has a good plain.” —Lebanon, Ind 

“We favor fair trade, but let’s all remember that it’s useless to fair trade other 
than demand brands.”-—Gadsden, Ala. 

“We feel that fair trade reflects the mannfacturer’s and retailer's respect for 
a top-quality product.”—Sidney, Mont. 

“Some dealers are concerned about whether fair trading top items won't open 
the way for new, price-cutting factories. True, somebody alwavs can make some 
thing worse and sell it for less, but this is nothing to worry abeut.’—Unisn 
City. N. J. 

“We want no Government control, and do not believe fair trade is that. but 
we are getting tired of firms which handle inferior merchandise principally but 
use standard goods as bait.”"—Pala Cios, Tex. 

“Let's have fair trade, ves, but let's also attack the over-all problem: by requir 
ing all dealers in sporting goods to pay a substantial license fee—sayv, $500 annn 
allv—-for the right to retail and if they hold a retail license be forbidden to job 
merchandise. These leaks do far more damage to the retailer than any conmi 
petition.”-——Bartlesville, Okla. 

“Enforcing the fair-trade regulitious seems to be the only hope for the inde 
pendent merchant. The chain stores are in the manufacturing business. to 
stay.”—Salt Lake City, Utah 

“Fair trade contracts to be good must be ironclad--and the Penn Reel contract 
is the best T have seen.”’—Spokane, Wash. 

“Controls, whether by Governinent or any other agency, are distasteful to the 
American businessman, but surely we must not forget that private enterprise 
depends on a fair profit” —Coral Fork, W. Va 

“Tt the fair-trade price is carefully and validly set. that price can be of real 
service to the consumer by providing him with a yardstick of valne.”-——Pasco, 
Wash, 

“The erying need is for fair trade on school business. I am afraid the school 
kids are going to wreck the dealer end of the trade. As long as there is » world 
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there will be price-cutting, unless something like fair trade—strictly enforced 
is done about it. Right now, school business managers always lead you to think 
your competitor is lower than you are, and if you want the bid you will have to 
go under him, It is a vicious circle, and universities have gone so far they will 
never stop on their own.’’—Goshen, Ind. 

“We believe that the good to be derived from fair trade is largely up to the 
manufacturers, They must stop encouraging retail jobbing practices, which ar: 
the principal source of cut prices for schools. Most of the dealers who have been 
guilty of giving schools low prices are the ones who have been given an extra 
discount by the makers.’—Brownsville, Pa. 

“It ought to be remembered that fair trade prices should benefit not only the 
dealer but also the consumer. That is the only way they can ever do the job.” 
Canton, Ohio. 

“There are some who fear that fair trade will result in permanently pegged 
prices, but if a manufacturer can turn out an article equal in quality to a fair 
traded item and sell it for less, there is nothing to be done about it except crea’ e 
au demand for the fair-traded product by advertising—or meet the price.”—Los 
Anveles, Calif. 

“Tam not concerned about the so-called threat to business incentive attributed 
by some to fair trade. It takes a real salesman to get the price when he sells 
store policy and high-class operation, as well as good merchandise. Only the 
order-taker has to cut.”— Dayton, Ohio. 


[From the Sporting Goods Dealer, November 1949] 
Fair TRADE 
(By Roland Burke) 


Reyistering the strongest expression of opinion ever prompted by a Nation 
wide survey of The Dealer, retailers from coust to coast this month disclosed 
that fair trade is a question uppermost in their minds, but there is by no means 
anything resembling agreement on the subject. 

In fact, this disparity of opinion emerges as the most important revelation in 
the survey, particularly in view of the fact that heretofore it has been generally 
accepted that dealers were almost unanimously in favor of fair trade 

The unadorned percentages tell the story most dramatically: 6D percent in 
favor, 25 percent against, and 6 percent either for or against, but with basic 
reservations, 

In other words, of all the retailers participating in the inquiry—and they 
constituted a wide and representative cross-section of the trade—-31 percent are 
either opposed to fair trade outright or have serious objections and misgivings 


PRICE-CUTTING NEMESIS 


Furthermore, within the 69 percent registering an “in favor” response. import 
tant qualifications are expressed 

Brietly, those who endorse fair trade both in principle and practice do so or 
one or more of the following three points: 

(1) Something must be done, both as regards present conditions and possible 
future developments, to combat price cutting. 

(2) To the extent that fair trade brings price stability to the industry it: will 
by guaranteeing dealers a decent protit, stimulate the incentive to compete for 
sules by means of improved stores and store operations. 

(3) Inasmuch as the Federal Government, through farm-price smpports and 
worker-security legislation, is protecting the interests of other groups in the 
national economy, it is no more than equitable that fair trade should he utilized 
by the dealers to safeguard their position. 

Generally speaking, those who oppose fair trade raise the following points 

(1) Oppesition to any and all forms of economic and business controls 

(2) The belief that fair trade deprives the efficient dealer of the competitive 
advantage of lower prices, thereby depriving the consumer of rightful benefits 

(3) The conviction that no matter how it is operated or however thorough are 
the attempts made to police established prices, fair trade just will not work, 
“because there always will be toG many stores seeking way to chisel.” 

In regard to this last point, even dealers most vigorous in their defense of 
fair trade are agreed that it will not accomplish anything unless there is wide 
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and steadfast cooperation between retailers and between retailers and manu- 
facturers. That is, neither fair trade, “maintained prices,’ nor any system, 
will work unless all of those involved actually want it to work. 

Those participating in the survey who returned a yes-and-no opinion feel that 
fair-trade doesn’t have much chance of doing its intended job, that it should 
not be allowed to encompass second-rate merchandise and thus defeat the very 
purpose for which it is intended. 

Almost as noteworthy as the widespread participation in the survey and its 
percentile results is the evidence of careful and informed thinking in the replies. 
Many of the dealers appended leiters to their returned questionnaires, elaborat- 
ing on their beliefs, citing examples of what fair trade has accomplished in 
their experience and what it has failed to accomplish, discussing how the sys 
tem might be strengthened or how they believe it: should be circumscribed, 

Among those who favor fair trade, there is a deep concern over the continuing 
increase of price-cutting on name-brand, top quality merchandise. There is a 
conviction that if this practice flourishes in the good times of the present, it 
will become disastrously severe if there should be s downward change in the 
national economy, 

In other words, they fear that the bonfires of the present may become a con- 
flagration of the future. To forestall that eventuality, they recommend utiliz- 
ing fair trade as a fire extinguisher, both as regards the present situation and 
as a reserve defensive weapon against any future development. 

Little or no faith is held in maintained-price agreements, the belief being that 
their very informality renders them ineifective. There must be “teeth”—the 
kind involved in the damage provisions of fair-trade acts—in order to keep 
the price-cutter under control. dealers are convinced 

The argument that fair trade tends to stifle the incentive to compete for 
business is given little weight by those who favor the plan. They hold that 
even if prices of specific items from specific manufacturers are uniform, there 
will still exist the incentive to compete for volume sales, the goal of all mer- 
chandising. 

Further, they hold that under fair trade, competition will be based on factors 
other than price but, in the long run, more effective than price. Among these 
factors, they mention service, credit arrangements, pleasant stere surroundings, 
and competent personnel. 

As a Dayton, Ohio, dealer put it: “Only the order-taker relies on price. It 
takes 2 real salesman to get an established price when he is selling store in- 
tegrity and quality products.” 

Another question heard frequently in discussions of fair trade is how can 
a dealer who operates more efficiently than a competitor capitalize on that 
efficiency under a system of established prices. What can he, in other words, 
vive to the customer if he cannot pass along the lower prices which his efficiency 
mukes possible? 

The attitude regarding this ranges all the way from “Why should such savings 
be passed along? What's wrong with the dealer making a litthe money?" vo 
“Let your employees benefit from such savings. They also are deserving. Give 
them a bonus.” 

Also, the retailers stressed that better customer-service, improved stores, and 
widened sports promotion could be given to the consumer by the efficient operator 
in place of lower prices. 

Furthermore, there is little worry among dealers favoring fair trade that the 
practice will expose regulated merchandise to cut-rate competition, They believe 
that top-quality, name-brand products have nothing to fear from manufacturers, 
either new or old, Who have only price on which to base their sales message. 

There is some feeling that there should be one fair trade price for the general 
consumer and another one for school and institutional buyers. Others, however, 
believe that there should be one price for everyone and they say: 

“Let's stop these under-the-table deals.” 


“Wiry WrE'RE AGAINS! 


“Tam opposed to fair trade because you cannot legislate a profit for everyone 
in our competitive economy without letting Government into business. It's bad 
enough now; let’s not give the welfare-state concept another toehold.”’——Syra- 
cuse, N.Y. 

“The way it works out, fair trade seems to be a way for the manufacturer to 
reduce dealer-discount while he tries to peddle the idea he really is interested 
in helping the retailer make more money.”’—Audubon, N. J 
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“Competition and business efficiency are two things we consider essential to 
American business, and fair trade runs against both.”’—Ames, Iowa. 

“What's the use of arguing? Fair trade won't work simply because it covers 
only front-room selling and has no control over what goes on in back.”’-—Battle 
Creek, Mich. 

“Fair trade, like the path to the nether regions, is paved with good intentions 
For example, we have dropped the ———— line of picnic jugs because most of the 
numbers were fair-traded. In turn, we took on the jug line, not fair- 
traded, and sold more than 200. The fair-trade company lost out on S550 worth 
of batsiness. You see, we have accounts that carry a 10-percent discount on all 
purchases if the bill is paid by the 10th of the month. Under fair trade, we 
cannot give that discount. The result is that customers refuse to buy an F. T 
product.”’—-Manchester, N. Y. 

“Fair trade is actually illegal so long as the merchandise is purchased and 
paid for. In this respect, it is an infringement of our constitutionally guaranteed 
property rights.”’—New York, N. Y. 

“I don’t know whether dealers have gone fair-trade crazy or just plain damn 
crazy, but in fishing tackle the price situation is simply wild. Everyone is cut- 
ting. For example, one store here is selling the reel for $25.95, despite 
the fact that it carries a list price of $35. Even more insane. this same outfit is 
selling the reel No, —— for $14.95, and this item is price-listed at S50. I 
know that these prices are in force, but I had a friend buy me each of the reels 
and I can furnish a canceled check to back up my statement.”’—Corpus Christi, 
Tex. 

It’s Up to DEALERS, Says PLerz 


Reporting 1949 sales of Converse’ fair-traded basketball shoes as greater than 
last year, Bob Pletz, sales manager of Converse Rubber Co., nevertheless re 
minded dealers that it is up to them to make any system work, “Like alcoholism, 
you can't be cured unless you want to be cured,” Pletz warned. 

Dealers and manufacturers must exert a confidence in prices in order to main 
tain fair-trade relationships, Pletz said, and went on to point out that prices 
should not be set so that they can immediately be reduced 

Addressing a regional meeting of dealers in Chicago on October 19, Pletz 


repeated that Converse would carry out its pledge to fair-trade top shoe items 
as it had promised at the Atlantic City NSGA convention in February. Con- 
verse Was eager to work along with dealers, Pletz stated. Tlowever, he explained 
that fair trade required considerable legal detail and contracts for various 
States differed. “It is a complex subject.” Pletz emphasized. “Dealers who fee! 
they have been harmed by a competitor may sue the offender under fair trade, 
you know.” 


Wrar Arnout LEGAL ANGLES? 


DEALER-LAWYER OBJECTS TO UNILATERAL ASPECTS OF PACTS URGES PROTECTIONS ON 
ITEMS THAT PROVE SLOW-MOVING 


(By John Dykes, Enid, Okla.) 


About the author: As an attorney, John Dykes is well qualified to 
discuss the legal aspects of fair trade, while as a dealer—owner of 
Dykes’ Auto, Home, and Sports Supply, Enid, Okla. he is fully 
and intimately acquainted with the advantages und disadvantages 
of fair trade from the retailer's standpoint. 


IT am in favor of a fair, uniform fair trade act. I am opposed to certain abuses 
that have arisen in the administration and practical application of the various 
acts. 

There are some manufacturers who, in their maintenance-of-price contracts, 
impose obligations and restrictions on retailers and jobbers not contemplated by 
law in all cases, and write in certain provisions and requirements that have no 
stunding in law in all of the States. 

Confusion exists as to what a dealer may and may not do. This depends on 
how the act of his own State reads—uniless he sign a maintenanee-of-price 
agreement with the manufacturer, which binds him regardless of what the State 
law says. For instance, a combination sales provision, prohibited by one State 
act, is not binding in another State whose act is silent on it 
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RESPONSIBILITY ON DEALER 


Thus, some manufacturers, in order to “settle” such questions, draw up their 
contracts and unless a dealer signs them they will refuse, quite legally, to sell 
to him. Such agreements are almost wholly unilateral—with all the burden of 
doing and not doing on the retailer. 

The only way a going concern may now get rid of overstock, slow or over- 
priced items is to cut the price, close them out, and never handle the brand again. 

Many suppliers will not take back, for credit, their fair-traded items either 
from jobbers or dealers. Every Fair Trade Act should provide that after a 
dealer has asked the manufacturer to take such items off his hands at the 
current going wholesale price and the manufacturer refuses to do so within 
x reasonable time, that the dealer then may dispose of the item as he sees fit. 

This would eliminate a great deal of trouble and put the manufacturer on 
his toes rather than in the driver's seat. In fairness, be it said that some manu- 
facturers put into their contracts that dealers shall give them the option of 
taking back before they close out any item. This may or may not relieve the 
dealer. 

Most manufacturers are equitable, but their attorneys, in attempting to con- 
struct a shotgun contract that will cover all the acts of various States, must 
of necessity include provisions not authorized by law in some States, yet which 
are no less binding on the dealer. 

Probably the most objectionable feature of some of these contracts is the 
police power which the manufacturers delegate to themselves, without authority 
of law in many instances, Which provides that their representatives, agents, or 
attorneys may at any time examine the books and records of the dealer in order 
to determine whether or not be is complying with the contract he signed. 

Fair-trade contract enforcement in most States is by temporary restraining 
order, Which is asked to be made into a permanent injunction, and by suit for 
damages usually provoked by a local competitor. Dealers don’t have to be 
told what may happen in such instances, althought the agents and attorneys 
are prohibited from disclosing any information they may get from the dealer's 
books. 

Since some Fair Trade Acts impose notice on and impress dealers with the 
duty of compliance, when an item is registered in his State, it must be assumed 
that the signing of a contract in that State is either unnecessary or else it 
imposes obligations and restrictions on the dealer not authorized by law, which 
is usnally the case, 

A contract is an agreement reached after a meeting of the minds, The power 
of any legislature to legislate a contract on an individual without his knowledge 
or consent is highly questionable, 

In any aggregation, the deportment of a very few is what makes it hard on all 
Sometimes manufacturers in their assumed police powers jump on a small 
dealer in order to make a “horrible example” of him and possibly intimidate 
others 

RETAILER IN “SQUEEZE” 


The procedure is to slap on the small dealer, usually without notice, a tempo 
rary restrain*ng order nnd suit for $10,000 damages, which suit is then given the 
widest publicity. This spots the dealer as a law violator and a vicious person 
who will have to pay $10,000.) The violation may be highly technical, or at least 
controversial, and may not be a violation of the law of that particular state 
if the dealer did not sign a contract. The “damages” may be only nominal if 


wns 

The next step is to offer to dismiss the snit if the dealer will agree to an in 
junction which sets up many things as violations, which may not be. At 
this stage the dealer is over the barrel. He can give up, in which case 
the resultant injunction will be widely publicized and cited as a precedent. Or, he 
eon fight the suit and be faced with all of the attendant court costs and attorney 
fees, 

The Oklahoma City Times last February had an editorial on such tactics in 
a specific case, and asked the Supreme Court to take original jurisdiction the 
next time such a suit was filed and at the same time to examine the constitution- 
ality of the act since the court has never serutinized it. 

Big cut-raters do get away with cut prices now and then, which usually elicits 
no more than a slap on the wrist with a polite admonition. <A large cut-rate 
drug store in Florida has been the nemesis of fair raders in various court battles 
The Reader’s Digest gave this store a big spread about a vear ago, 
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Prior to passage of the Miller-Tydings Resale Price Maintenance Act in 1957, 
certain maintenance of price agreements were unlawful, but this act exempted 
certain ones as violations of the antitrust laws in those States having Fair 
Trade Acts. In States not having Fair Trade Acts, such maintenance of price 
agreements are, under some conditions, still unlawful. <A fair-trade item must 
be in free and open competition with articles of similar nature in order to pre- 
vent a monopoly. 

UNIFORMITY A MAJOR NEED 


Most manufacturers are fair. <All of mine are. As a rule, dealers try to 
abide by the law as they understand it, but what they may and may not do in 
many cases is highly controversial. Curbstone opinions and incompetent advice 
are dangerous. 

In order to assure smooth cooperation among manufacturers, jobbers and re- 
tailers, all acts should be uniform. This should in time produce uniform court 
interpretations. The States should take over policing and enforcement. All con- 
tracts of every nature should be eliminated—at least requirements having no 
sanction in the dealer's State act. 

Equal responsibilities, duties, restrictions and obligations should be imposed 
in an equitable manner on both manufacturer and dealer. Manufacturers should 
be compelled to receive back distress merchandise at the current price. 

Also, liquidated damages clauses in favor of the manufacturers should be pro 
hibited in contracts as well as the “search and seizure” provisions. 

Most important, manufacturers should be prohibited from refusing to sell to 
dealers who do not sign their contracts when such Contracts Contain any pro- 
vision not specifically sanctioned by the act of the State where the dealer 
operates. 

It might be well for every dealer to study closely every maintenance of price 
contract before he signs as he may, unknowingly, be letting himself in for a lot 
of trouble for violating, not his State act, but his contract. 


LIKE PROHIBITION, FAIR TRADE OPENS Doon TO BOOTLEGGING 
(By J. S. Newman, Cleveland, Ohio) 


Sometimes it is impossible to state whether a thing is black or white. In 
such Cases it is essential to distinguish between shades of gray. That is the 
situation in regard to fair trade. First of all, we must, each of us, determine, to 
our own satisfaction, whether fair trade constitutes a form of control over 
business. If the answer is “Yes,” we must then reconcile that with our general 
political convictions, if they happen to run counter to the fair-trade concept and 
if we favor that concept, as many of Us seem to do, regardless. 

Personally, | do not see how a person who opposes all controls over business 
can favor fair trade without some basic changes in his thinking, although it is 
possible to rationalize. For my own, I am not opposed to certain controls. 

On the whole, [ thing that the fair-trade regulations have done more good 
than harm for both manufacturer and distributor. tut, like the prohibition 
amendment, fair trade opens the door to bootlegging. The rise of the so-called 
discount houses, like the rise of the bootlegger under prohibition, can be largely 
attributed to the fair-trade regulations. There’s nothing more attractive to a 
customer than a discount off a thoroughly authenticated retail price. In short. a 
fair-traded price. 

Just as under prohibition millions of our citizens learned how to make and 
consume bathtub gin, so today millions of consumers are learning the (shall 
we say illicit’) exhilaration of buying at a discount. Furthermore, of course, 
legitimate outlets who maintain prices out of principle are the sufferers 

The whole question of fair trade is tied up inextricably with the competition 
of the discount houses. In Cleveland vou can buy anything from an Eastman 
camera to a General Electrie kitchen, or from a fishing reel to a complete golf 
outfit, at a discount. The Consumers’ Union has run a number of articles lately 
pointing out that this situation is universal. 

It's a neat trick if you know the answers. Lam frank to admit that I don't I 
can report with great accuracy, however, that in Cleveland you can buy a tele- 
vision set in almost every store except the millinery stores at from 5 to S per ent 
above dealers’ costs. Retail overheads generally average between 32 and 35 
percent, 
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I commence to wonder whether IT ever mastered my elementary arithmetic 

Obviously, what we are faced with, then, is not merely getting fair-trade prices 
as such, but of overseeing the fair-trade system to keep deviations from the estab 
lished prices to a minimum. And that, T submit. is going to be quite ser 
problem. 


“In’s A Farce.” CLAIMS Ex-GI 
(By Vincent F. McCollum, St. Simon Islatd. Ga.) 


The interest of retailers in fair trade prompts me to make this brief statement 
of our views. As background, my brother, Robert FL McCollum, and nivself—twe 
GIs—opened our business in November 1947, at a time when merchandise was 
hard to get unless you were a member of the “old gang.” So, we were new and the 
going was tough. At present we are doing all right. Now that the “honeymoon 
is over, we Can get all of the merchandise we want And it’s even come to the 
point where salesmen are actually calling on us. Think of that 

About fair trade. At first we were for it. Now, we feel that itis a farce. We 
believe in an open market and the right to do our own merchandising. 

Let me give you an example of fair trade fact : 

A certain tackle firm put out a fair-trade list and we signed the agreement 
But this is the way they worked it: 

They list, for example, a reel to sell retail at SIG.) The jobber sells the dealer 
this reel at $9.60, the regular dealer price (40 percent from S16) Now, the 
manufacturer's fair-trade agreement with us that the dealer is to retail the 
reel at $14.) So, we buy at the regular dealer's price from our jobber, then before 
we put this on the floor at retail, we must cut the price SZ. That is, ent $2 from 
our regular mark-up of 40 percent. 

Therefore, we have to sell this item at a cut price, whether we like it or not, 
The manufacturer will argue that vou don’t have to sell the reel at S14, vou 
can sell it at S16. Well, that is just ducky 

It so happens that my chief conipetitor is one of the “old gang.” and is buying 
direct from the manufacturer at jobber prices. Certainly, he can retail this reel 
for $14 and still make a nice margin of profit. You tigure this one out: it beats us, 

The above-mentioned ftem is a popular brand, and certainly we will go on 
selling it However, now that merchandise is mere plentiful, we are able to get 
reels of a more popular brand that is not fair-traded 

So, we are pushing the top brand that is not fair traded, as we can get an almost 
exact duplicate of the S16 reel to sell regular at S13.50 without confusing our 
customers with a lot of such double talk as: 

“This reel is listed at $16, see here in the catalog. But, Pll tell you what I’m 
gonna do. Ti fair trade this reel to vou at 814. Of course, that’s $2 out of 
our regular protit. So, the item is fair traded: so, let it go.” 

Of course, we don’t use this type of sales talk to our trade, but after all it 
amounts to about the same thing. We cater to the better trade and they don’t 
eare too much for double talk in order to make a purchase of a well-known 
branded item. 

We desire to sell merchandise on its merit, at the same time make a fair 
mark-up. We are not in favor of fair trade if the above is what we have 
to put up with from some manufacturers 


Survey Reporr Just Receasrp Snows FAtr TRApE Resists INFLATION PRESSURES 
(Survey prepared by MeKesson & Robbins, Tne.) 


FAIR-TRADE PRICES INCREASED ONLY 7.4 PERCENT FROM JANUARY 1, 1947, TO DECEMBER 
1. 1950, DESPITE STRONG UPSWING OF INFLATION STABILIZED PRICES PROTECT 
CONSUMERS 


(By the Bureau of Ednueaten on Fair Trade, John W. Dargavel, chairman, 
Maurice Mermey, director) 


Prices of drug-stere products sold under fair trade rose only 7.4 percent trom 
January 1, W4T to December 1, 1950, in the face of inflationary pressures which 
forced the over-all consumer price index to an all-time high, according to a survey 
made public on January 12 by the Bureau of Edueation on Fair Trade. 

Covering products which account for nine-tenths of the $2,400,000,000 annual 
drug-store sales volume proprietaries, pharmaceuticals, toiletries, and sundries, 
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the scientific study was made for the Bureau by McKesson & Robbins, Ine., from 
its extensive price and sales data 

The study also revealed that fair-traded drug products increased 10.5 percent 
from prewar 1939 to December 1, 1950. compared with a 75.4) percent rise in the 
cost of living as shown by the United States Bureau of Labor Statistics index. 
Pointing to the stability of fair-trade prices, the report issued by the Bureau of 
Edueation on Fair Trade notes that it was achieved during a period “of the 
greatest inflationary pressures in this country in medern times 

“There would be no need whatseever for Government price controls of any kind 
in the United States in the immediate future.” the Burean concludes, “if the price 
behavior of all items in our economy since 1947 had been comparable to the price 
behavior of fair-traded products, and particularly fair-traded drug products.” 

Purpose of the survey was to analyze the effects of rising manufacturing and 
distributing costs on fair-trade drug prices since January 1, 147, terminal date of 
a previous study conducted by the National Association of Chain Drug Stores 
The latter survey disclosed a 3.1 percent increase in the fair-trade prices of 7.334 
drug-store articles from 1989 to T47. In the same period, Government figures 
showed a 93.3 percent rise in food prices, and 59 percent in the over-all cost of 
living 

The current study was initiated by the Bureau on December 1, 1950, Me 
Kesson & Robbins, Inc.. obtained the price data trom manufacturers and its 
own records. The findings reflect price chatiges at the wholesale level, which gen 
erally parallel retail prices, according to the report Data was obtained for 
both fair-traded and nonfair-traded products of 229 ianufacturers in four 
basic drug-store categories 

The results show a 4.8-percent rise in fair-trade wholesale prices, compared 
With a 7-percent increase in similar non-fair-traded goods, from January 1, 1947 
to July 1, 1950, the start of the Korean crisis Krom that date to December 
1, 1950, fair-trade prices rose an additional 2.5 percent “under the pressure of 
expanding national defense” while non-fair-traded goods climbed 5.1 percent, 
te survev revents 

The combined increases during the ertire period amoanted to 7.4 percent for 
fair-traded items contrasted with 13.5 percent for non-fair-traded goods. Mean 
} consnmers’ price index, using TS5-39 as 


Vhile, the report notes, thie over-all 
the base period of 100.) rose from D502 percent n M47 to un all-time hich of 


W546 pereent on Novetmber 15. 150 

from another source, the Borenws survey reports, it is estimated that the 
number of price increases in the 150 calendar vear in the drug industry were 
nheut 21000, or roughiv 1 percent of the industry's ZOO. pricings (‘The 
large number of pricings reflect such factors as different sizes and packings of the 
prodnets.) 

“For the large majority of these price changes during the 150 calendar vear, 
the increnses are believed to be the first in ZO vears or mere’ 

Survey samples were taken from groups representing mere than 90 percent 
of the sales of proprietaries, toiletries, sundries, and pharmaceuticals. These 
groups aecount for an annual sales volime of almost S240 000,000, the survey 
notes. The four categories were subdivided into a total of 45 product class tien 
tions, exch of which listed all leading products from the standpeint of sales 
vottiine 

To assure accurate findings, the “hoard spectrum of antibiotics, ACTH and 
cortisone, which were introduced since Jannary 1, 1947. were excluded As a 
further check, the percentage of change was based on a “careful weighting to 
take account of the relative snles colume of al component prodne ts.’ the report 
explains 

In addition to the scientific analysis of prices of drug-store products. an in 
formal check was made by the Bureau of Education on fain 
in other fields where fair trade is used extensively The findings, based on 
approximations, showed a 2 percent decrease in prices of best-seller books he 
tween December 1947 and December 1950: a 7 percent Cre: in fair-traded 
jewelry prices, compared with a 10-percent rise in all jewelry es, since 147; 
and a it+pereent rise in fair-traded hardware products, compared with an 18 


trade of price changes 


percent increase for the field asa whole 

(rreatest single price drop in the drug survey was 66.4 percent for fair-traded 
antibiotics in the pharmaceutical category Other fair-traded pharmaceutical 
price decreases were 16.6 percent in tiuscle stimulant products and 4.8 percent 


in vitamins, according to the study Sanitary napkins showed a 26.5 percent in- 
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crease for the survey period, greatest single rise among fair-traded items. Non 
fair-traded sanitary napkins climbed 36.2 percent in the same period, it Was 
found. 

Recognizing that many fields have shown price increases since December 1 
1950, including the drug industry, the report states : 

“We are satisfied that the over-all price trend on fair-traded drug products 
would have shown approXimately the same relation to current price conditions 
as the trend disclosed in this study.” 

From all the factual evidence adduced from its statistical data, the Bureau 
notes these 10 conclusions in its survey: 

(1) The table herewith compares the over-all increase in the wholesale prices 
of fair-traded and non-tair-traded products in the four basic drug-store cate 
gories. It shows the price picture from January 1, 1950, to July 1, 1950, and from 
the latter date to December 1, 1950, so that performance since the start of the 
Korean crisis can be measured. Total price increases, reflecting both fair-traded 
and non-fair-traded products indicate the over-all price trend in each of the four 
categories and in the drug tield as a whole. 

(2) The current study shows that from January 1. 1947, to July 1, 190 
(the start of the Korean crisis), fair-trade wholesale prices on representative 
drug-store products of 229 manufacturers rose only 4.8 pereent compared with a 
7 percent increase on similar non-fair-traded goods. 

(3) From July 1, 1950, to December 1, 1950—under the pressure of expanding 
national defense—fair-trade wholesale prices on this same range of products 
rose an additional 2.5 percent compared with a further increase of 5.1 percent on 
similar non-fair-traded goods, according to the survey. 

(4) During the entire period—-January 1, 1947, to December 1, 1950—this rep 
resentative group of fair-traded preducts showed a total price increase at the 
wholesale level of 7.4 percent contrasted with a 13.5 percent rise in similar non 
fair-traded products. In this same period, the over-all Consumers’ Price Index, 
using 1955-50 as the base period of 100, rose from 159.2 percent in 147 to an all 
time high of 175.6 percent on November 15, 1950, according to the figures of the 
United States Bureau of Labor Statistics. 

(5) The following over-all price changes are shown for each of the four 
categories : 

(a) Proprietary.—The prices of fair-traded proprietary products rose 5 per 
cent from January 1, 1947 to July 1, 1850: an additional 4.5 percent from July 
1, 1950, to December 1, 1950; and 9.8 percent for the entire period, The prices 
of comparable non-fair-traded products rose 6.8 percent, 5.3 percent and 12.2 
percent, respectively, for the same periods of time. 

(b) Toilcetrics.—The prices of fair-traded toiletry products rose 6 percent from 
January 1, 1947 to July 1, 1950; 5.5 percent from July 1, 1950 to December 1, 1950; 
and 11.6 percent for the whole peried, On comparable non-fair-traded prod 
ucts, the price increases were 3.6 percent, 5.S percent and 9.6 percent for the same 
dates, 

(¢) Sundries.—This category includes many non-drug items sold in drug stores, 
including small electrical appliances, paper products, clocks, and watches, ete. 
As a category, it also shows the greatest difference, over-all, between fair trade 
and non-fair-trade prices. In fair-traded sundries, prices rose 7.2 percent be- 
tween January 1, 19/7 and July 1, 1950; 1.4 percent between July 1, 1950, and 
December 1, 1950; and 8.4 percent for the entire period. Prices of non-fair 
traded sundries rose 18.5 percent, G4 percent and 26.6 percent for these same 
dates. On the total period, the diference is one of 17.2 percent in favor of the 
fuir-traded sundries. 

(d) Pharmaceuticals —This category does not include the new antibioties 
and other new preducts such as ACTH and cortisone, which have been introduced 
since January 1, 1947. Had they been included, they would have lowered the 
price increases shown for fair-traded pharmaceutical products, since they are 
almost all on fair trade and have shown substantial price decreases. On fair- 
traded pharmaceuticals, the following over-all price increases were found: 5.4 
percent from January 1, 1947 to July 1, 1950; 0.5 percent from July 1, 1950, to 
December 1, 1950; 3.9 percent for the entire period. Among non-fair-traded 
products in this category, there was a 9.7 percent decrease from January 1, 
1947 to July 1, 1950; a 2.7 percent increase from July 1, 1950 to December 1, 1950; 
and a 6.4 percent decrease for the whole period. 

(6) The greatest single increase among fair-traded products found in the 
whole survey was for sanitary napkins in the sundries category. This product 
Classification showed a 26.5 percent price increase for the whole period from 
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January 1, 1947, to December 1, 1950. Non-fair-traded sanitary napkins, how- 
ever, showed a price rise of 36.2 percent for this same period, 

The highest single increase among all non-fair-traded classifications was 
a rise of 59.8 percent for cameras and films, in the sundries category. Covering 
the whole period, this increase, when broken down, represents a 43.09 percent in- 
crease froin January 1, 1947 to July 1, 1950; and a 104 percent increase from 
July 1, 1950 to December 1, 1950. Fair-traded cameras and films showed no price 
change for the entire period. 

(7) The greatest single price decrease in the whole survey is shown by fair 
traded antibiotics in the pharmaceutical category, which dropped 66.4 percent 
from January 1, 1947, to July 1, 1950, and remained unchanged from the latte! 
date to December 1, 1950. Other price decreases found amoney fair-traded phar 
maceuticals were: a 16.6 percent price decline in muscle stimulant products, 
from January 1, 1947 to July 1, 1950, with prices remaining unchanged during 
the July to December 1950 period; a 4.8 percent price drop in vitamins, from 
January 1, 147 to July 1, 1950, with prices remaining the same up to December 
1, 1950. 

Among non-fair-traded preducts, the largest single price decrease occurred 
with hormones in the pharmaceutical category. Hormones dropped 32.2 per 
cent between January 1, 1947, and July 1, 1950. with prices remaining unchanged 
from July to December, 19590. On non-fair-traded vanity items in the sundries 
category, prices dropped 6 percent from July 1, 1950, to December 1, 1050, after 
showing no change from January 1, 1947, to July 1950. Other small price de 
creases among non-fair-traded hair preparations, miscellaneous sundries, and 
cold medicines were canceled out by subsequent price increases in the July to 
December 1950 period, 

(S) From another source, it is estimated that the number of price increases 
during the 1950 calendar year totaled approximately 21,000, or roughly 10 per 
cent of the industry's 200,000 pricings Creflecting different product sizes, pack 
ings, etc.). For the large majority of these price changes during 1950, the in 
creases are believed to be the first in 20 vears or more. 

(9) A cursory review of fair trade and non-fair-trade price performance in 
the fields of books, jewelry, and hardware was made as a companion piece to 
the broad study of the drug field. The nonstatistical approximations obtained 
show the following trends: 

(a) In beoks, which are almost 100 percent under fair trade, average “best 
seller” prices decreased 2 percent between December 1947 and December 1950 

(b) In jewelry, where SO percent of the trade-marked products in the field 
are under fair trade, there has been an estimated 7 percent increase in fair-trade 
prices since 1947 compared with a 10 percent increase in all prices for the same 
period 

(c) In hardware, fair-trade prices are estimated to have risen 10 percent since 
147, and prices for the whole tield have increased 18 percent 

The current study is the latest in a series of research studies on price behavior 
under fair trade. Taken together, this series gives a conerete picture of fair 
trade’s 20-year record, since this group of surveys covers the two decades from 
the pre-fair-trade depression era down to the present. Here is a review of these 
studies and their findings : 

(1) The School of Business Administration, University of Minnesota, com 
pared the prices of 50 leading fair-traded drug products in the pre-fair-trade 
depression period and in 19380. Their findings: Fair-trade retail prices on these 
products in 1939 had dropped 1 percent, over-all, from pre-fair-trade depression 
prices, 

(2) The National Association of Chain Drug Stores analyzed the retail price 
hehavior of 7.534 drug-store products of 250 manufacturers covering the period 
from 1939 to April 1947. The items surveyed were broken down into five types 
of merchandise: Drugs (including pharmaceuticals and proprietnuries), vitamins, 
cosmetics, toiletries, and miscellaneous. The tindings for these S vears: 

(a) The fair-trade prices on these products, over-all, rose only 3.1 percent 
during this period 

(b) Four thousand three hundred and seventy-seven of the fuir-traded prod 
ucts, surveved showed no change in price, 697 showed a price decrease, and 2.260 
showed price increases. 

(c) Drug products, as a whole, including both fair-traded and non-fuir-traded, 
rose 15.4 percent in this period. 

(d) Data from the Bureau of Labor Statistics showed that food prices rose 05 
percent in the same period (1939-47) ; household products increased S81 percent 
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the over-all cost of living climbed 59.3 percent: and miscellaneous items in- 
creased 358.5 percent. 

(3) A study comparing retail prices of 26 leading fair-traded drug products 
in fair trade and non-fair-trade areas was made in 1950 for the Bureau of Edu 
cation on Fair Trade by an independent research agency. This survey covered 
the 6-month period from July through December, 1949. Five types of fair-traded 
drug products were included: Laxatives, dentifrices, headache remedies, sham 
poos, and shaving creams; 770 stores, seleeted to represent typical kinds of 
stores and shopping areas, ere used as a sample. The findings : 

(a) of these leading national fair-traded brands sold for less in the 45 fair 
trade States, although they could be used as typical loss-leader merchandise in 
States without fair trade where retailers could sell them below cost, if they 
desired. 

(4) Only nine of these products sold for slightly less in the non-fair trade areas. 

(ce) The price differential between the fair trade and non-fair trade area was 
smiall, The maximum difference was slightly over 3 cents, and only 3 products 
out of the 26 showed this much difference. Two of these products sold for ap- 
proximately 3 cents less under fair trade. 


FAIR TRADE SERVES THE CUSTOMER 


(d) The weighted composite of all the prices of all the products, taken as a 
whole, showed that consumers paid one-tenth of a cent less per product in the 
fair-trade States than did consumers in the non-fair-trade area. 

(4) A price poll of 500 manufacturers in 12 fair-trade industries 6 weeks after 
the start of the Korean crisis was made by the Bureau of Education on Fair 
Trade. Its purpose was to determine what the new wartime inflationary pres- 
sures had done to fair-trade prices in all tields where fair trade is used. The 
fields included in the poll were proprietary drugs, cosmetics and toiletries: 
electrical appliances and household products: cameras and photographie sup 
plies; books; tobacco products ; hardware; automobile accessories ; office supplies 
and equipment; jewelry, silverware and optical goods; household furnishings 
und utensils; radio, television and phonographs; packaged and canned food 
products. The findings: 

(a) ST percent of the S4 fair-trading manufacturers replying, or 73 firms, had 
not raised their prices in the first 6 weeks of the Korean crisis and did not ex- 
pect to do so in the foreseeable future, unless forced to do so by the pressure 
of rising costs. 

(6b) 7 percent (6 firms) of the fair-trading manufacturers replying had not 
raised prices in this period but expected to do so in the near future. 

(¢) 6 percent (5 firms) of the fair-trading manufacturers replying had made 
small price increases since the start of the Korean crisis. 

In arriving at the conclusions hereunder, we have combined the findings of 
fair trade price studies which have been made by different research agencies 
using different techniques. In some cases, these studies have been addressed 
io retail prices and in the case of the current study, to wholesale prices. We 
have combined all these findings in the conviction that the total picture thus 
developed accurately reflects the realities of the over-all price situation. 

December 1, 1950, was used as the terminal date in the current study beeanuse 
if Was on that date that the Burean of Bdueation on Fair Trade initiated it 
Since that date, there have been price increases in many fields, including that 
covered by this study. The findings might have changed in detail if the survey's 
terminal date had been December 15, 1950, or January 1, 1951, or any other 
future date. But we are satisfied that the over-all price trend on fair-traded 
drug products would have shown approximately the same relation to current 
price conditions as the trend disclosed in this study. 

(1) Fair-traded drug products have gone up 10.5 percent from prewar 1 
to December 1, 1950, in the face of the greatest inflationary pressures in this 
country in modern times. (Findings of 1989-47 study showing retail price in 
crease of 3.1 percent on fair-traded drug products, combined with current study 
showing wholesale-price increase of 7.4 percent since 1947 on fair-traded drug 
products. Retail and wholesale price percentages are here combined because 
retail price changes parallel wholesale price changes with reasonable closeness. ) 

(2) This 10.5 percent increase covers not only the 12-year period from 1989 


939 


throngh 1950 but an entire ceneration. (Findings in 1939 show fair-trade prices 
on representative drug products had declined 1 percent below pre-fair-trade 


MePression Prices 
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(3) Increases in fair-trade prices of drug products during the period 1947-50 
represent the first general price rise of these items since the bottom of the 
depression. 

(4) Consumer prices of non-fair-traded drug products rose 28.7 percent at the 
very least, for the period from: 1939-50, as compared with the 10.5 percent figure 
for fair-traded drug products. Findings of 1980-47 study showing retail price 
increase of 15.4 percent on all drug products, combined with current study show 
ing wholesale price increase of 15.83 percent of non-fair-traded drug products.) 

(5) Other fields in which fair trade is prevalent would seem to show trends 
toward holding the price line comparable to those of the drug industry. (Opin 
ion evidence of industry leaders. ) 

(6) Manufacturers using fair trade have, on the record, been strikingly reluc 
tant to increase consumer prices because of the intense price competition in the 
open market, where fair-traded national brands compete not only with each 
other but also with non-fair-traded national and private brands. They have 
increased prices only under the whiplash of rising cost of materials, labor 
transportation and sales promotion, from which they have not been exempt: 
even so, some munufacturers have steadfastly refused to increase prices because 
of considerations of conipetition, while others have found it possible to reduce 
prices on some items because of substantially increased demand and of manu 
facturing economics. 


FAIR TRADE CONTRIBUTES TO THE SURVIVAL OF SMIALL BUSINESS 


(7) The record of fair-trade during its 20-year history shows that produets 
sold under it have, on the whole, ade only a tiny contribution to the present 
high cost of living As conipared with the relatively small increases in fair 
trade prices, the United States Bureau of Labor Statistics reports show that on 
November 15, 1950, the over-all Consumers’ price index reached 175.6. Since the 
base period of 100 for this index is 1935-89, this means there has been an in- 
crease of 75.6 percent in the cost of living in the very same period in which 
traded drug products rose approximately 10 percent. 

(S) In the light of all available evidence, fair trade has operated effe 
in the public interest by serving an entire generation of consumers 
fastly resisting inflation 

i) The prices for drug products seld under fair trade have, on the whole, 
been lower in fair-trade States than in non-fair-trade States. Furthermore 


increases in fair-trade prices since 1931 have been consistently less and 


many cases, substantially less than the price increases for Comparable non-fai 
traded goods and strikingly less than the rise in the price level of our econoims 
as a whole. 

(10) There would be no need whatsoever for Government price contrels 
any kind in the United States in the immediate future if the price behavior of 
all items in our economy since 1947 had been comparable to the price behavio 
of fair-traded products and particularly of fair-traded drug products 
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Proof that fair trade helps to hold down retail prices 


Fair trade items Nonfair trade Total items 
Percent increase Percent increase Percent increase 
from | from from 


Jan.1, July 1, Jan.1, Jan.1, July 1, Jan.1,'Jan.1, July 1,| Jan. 1 

1947, to 1950, to 1947, to 1947, to 1950, to 1947, to 1947, to 1950, to 1947, to 

July 1, Dee. 1, Dec. 1, July 1, Dec. 1, Dec. 1, July 1, Dee. 1, Dec. | 
1950 1950 1950 1950 1050 1950 1950 1950 1959 


Proprietaries 
Cold medicines (10 
Laxatives (9) 
Internal analgesics 
External analgesics (7) 
Tonnies (4) 
Baby health and foods (8) 
Antiseptics (6 
Eye preparations (2) 


Total proprietaries (51 


Toiletries 
Hair preparations (10) 
Dentifrices (12) 
Shaving creams (6 
Cosmeties (14) 
Foot powder and deodorants (9) 


Total toiletries (51) 


Sundries: 
Cameras and films (4) 
Razors and blades (6) 
Dental aids (4) 
Sanitary napkins (3) 
Vanity items (3) 
Baby goods (5 
Vacuum bottles (5 
Clocks and watches (3 
Playing cards (4) 
Lighters (3) 
Flashlight and accessories (6 
Writing equipment (6 
Rubber gloves (4) 
Paper products (7) 
Slectrical appliances (4 
Atomizers (2 
Miscellaneous (7) 


Total sundries (74) 


Pharmaceuticals 
Chemicals (10) 
Antacide (2 
Antibotic 
Antiarthritie (1) 
Analgesics (3) 
Anesthetics (5 
Antispasmodie (3 
Diurstie (1) 
Hormones (10 
Hypnoties (2 
Muscle stimulant (1) 
Radiopaque (2 
Vasoconstrictor (4 
Vitamins (7 

Cardio, stimulants (1) 


Total pharmaceuticals (53 


Grand total (229) 
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Performance of fair-trade prices comparcd—Corered period is from Jan. 1, 1947, 
to Dee. 1, 1950 


Fair trade (percent | Nonfair trade | Tetal (percent 
INLCTet st } (percent increase increase 
Jan. 1,\July 1,/ Jan. 1,| Jan. 1,\July 1,) Jan. 1, 
IV47, to) 1950, Lo, 1947, to, 1947, to 1950, to 1947, t» 
July 1,; Dee. 1,, Dee. 1,\July 1, Dec. 1,| Dec, 1, 
1G 1050 1950 1050 10%) 1950 
Proprietaries (products of 51 manu 
facturers 
Toiletvies (products of 51 manutac- 
turers) 
Sundries (products of 74 manufae 
turers) 
Pha-maceuticals (products of 
manufacturers 
Grand total (products of 229 
manufacturers) 


! Total percentage changes for the period, Jan. 1, 1947-Dee. 1, 1950, will not be the exact sum of 
1 


the figures given for the periods, Jan. 1, 1947-July 1, 1950, and July 1, 1950-Deec. 1 1), because the base 
used for each period varies to reflect shifts in sales volume 
2 Minus sign indicates decrease 


{From the St. Louis Post-Dispatch, January 27, 1951] 
AN OLp GouGE AGAIN 


State Representative John W. Green of St. Louis is inisguided, we believe, in 
sponsoring a fair-trade bill in the Missouri Legislature. 

“Fair trade” is a misnomer. What so-called fair-trade acts really do is to 
authorize manufacturers to fix prices, thus preventing merchants from engaging 
in price competition and depriving consumers of an opportunity to shop for the 
lowest prices. 

Fair-trade laws lead to such absurdities as the arrest of a St. Paul merchant 
because he sold a shortening which cost him 90 cents for 95 cents instead of 9S 
“I figure I’m better off to sell 100 items and make a nickel apiece—that’s S5—than 
to sell 10 items at a_dime apiece and make only $1,” said the arrested merchant 
Where fair-trade laws are enacted, merchants are forbidden to tigure that way 

Three years ago, when a fair-trade bill was up in the legislature at Jefferson 
City, certain merchants in Illinois and Kansas (States where fair-trade laws 
are on the statute books) were said to desire its passage because they were 
losing business to merchants in Missouri, where prices were lower 

Joseph Klamon, professor of marketing at Washington University and con 
sultant to the Consumers Federation of St. Louis and St. Louis County, testified 
at that time: 

“This bill has only one purpose, and that is to increase prices. It is devilish 
legislation at any time, and particularly now in a period of high inflation when 
persons of low income are compelled to shop for bargains to obtain the bare 
necessities of life within their income. You could not possibly enact a tax bill 
which would bear as heavily on the people as would this bill, 

What Professor Klamon said about price fixing at a time of high inflation is 
even more pertinent today than it was when he said it, because the intlation is 
wotse, Food prices, notably, are at their bighest in American history. Should 
price fixing be allowed to boost them still higher? To the contrary—the interests 
of national security, as well as those of the cousumers’ pocketbooks, require that 
prices must be controlled. In recognition of that fact, the Government has just 
clamped controls on prices, and on wages as well. At a time when consumers 
and public administrators are trying to keep soaring prices down, the tair-trade 
advocates are trying to increase them 

The Wall Street Journal said editorially last year: “This newspaper has in- 
sisted that the so-called fair-trade laws are 2 contradiction in a free-enterprise 
society. If nranufacturers are to tell retailers the minimum prices at which to 
sell products, what incentive is there for more eflicient distribution? For more 
efficient retailing? Competition is the lifeblood of a free economy.” 
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Then, pointing out that Missouri and Texas not only do not have fair-trade 
laws but do have antitrust laws that positively forbid price fixing (Vermont is a 
third State which has kept free of fair-trade laws) the Journal said: 

“We hope that Missouri and Texas will keep up their good work. We trust 
that other States will learn trom their example.” 

That is our hope also. 


{From the Christian Science Monitor, Boston, November 26, 1949] 
Do Fair-TrRave Laws Atop SMALL RETAILER’ 


(By George Ericson, editor of the financial pages of the Christian 
Science Monitor) 


Rumblings against the fair-trade Inws have become louder recently and are 
causing some anxiety among proponents of this form of retail price fixing. 
Evidence of this is seen in the campaign by the Bureau of Education on Fair 
Trade to convince consumers that fixed prices on trade-marked goods is to their 
advantage and that the economy is benefited when people pay the same price 
for a certain article in all the stores of the State where they reside. 

More than a third of the sum of S300,000 has already been raised to push this 
effort which is backed in the main by the National Association of Retail Drug- 
gists and the National Association of Chain Drug Stores, to say nothing of the 
druggist wholesalers, and drug and cosmetic manufacturers, 

A specific development, which is rather alarming to the retailers, was the 
Illinois high court decision a shert while ago that the State mandatory fair-trade 
statute Was uncensitutional A wave of retail price-cutting followed the ruling. 
in Florida, too, the State supreme court ruled the law invalid last April, though 
the legislature hastily passed another fair-trade law which met the test. of 
constitutionality. 

PHEORY BEHIND PAIR-PRADE PRICES 


Just what do these bows with the appealing fair-trade name do’ In short, 
they permit a manufacturer to fix the price at which tie product le makes may be 
sold at retail, as well as giving him and others the right to sue in State courts for 
datuages if a sale of his “brand” product is made below the minimum. The fain 
trade laws were depression-spawhed, originating in California in 181 as a result 
of price wars aimed at getting sales volume. Most of the States followed suit 
and national recognition was given the movement 6 years later by the passage of 
the Miller-Tydings Act which declared that fixing of prices on branded goods 
moving in interstate commerce is valid, 

The theory behind the fair-trade laws is that a good qualitw product must be 
sold at a fixed price which will bring a reasonable profit to producer, wholesaier, 
and retailer. Any cut in the set or floor price could lead to bankruptcy of the 
business, it is argued, and to lower wages and poorer quality ‘of goods. The 
public has been aware only vaguely of the fair-trade battle, since the problem 
skirts so closely to the line dividing legal and illegal, fair and unfair. 


OPPONENTS SER COMPETITION RESTRICTED 


So far. these price-fixing laws, now effective in 45 States, have managed for 
the most part to weather various attacks, though the courts in New York, Illinois, 
and Louisiana bave ruled against mandatory price-fixing by which State commis 
sions have regulated sales of alcoholic beverages. Bills to repeal these laws were 
introduced this year in seven States California, Washington, New Mexico, Colo 
rado, Connecticut, Utah, and Idaho, while a bill to nullify the Miller-Tywdings 
Act was lost with the adjournment of Congress. Various business groups as well 
as Federal officials expressed opposition to the price-fixing laws during the 
antimenopoly hearings in Washnnegton. 

Opponents of the fair-trade laws feel that the price-fixing theory is fast be- 
coming outmoded. They see it as a sort of NRA stepehild and a cousin of OPA, 
In three States, Texas, Missouri, and Vermont, and in the District of Columbia, 
they note that prices to consumers are habitually lower than in the rest of the 
Nation. They point to the rebirth of discount houses as evidence that competition 
is forcing an increasing disregard of fair-trade price floors, with sales under the 
fixed price going under the appellation of “slightly damaged” or floor samples.” 

The most damaging charge against the so-called fair-trade laws is that they 
are a device for eliminating or restricting competition and keeping prices at some 
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fixed or artificial level. This device enables a producer to use the arbitrary power 
of fixing a price at which every retailer in the State must sell or be subject to a 
damage suit. The result of the laws is to raise prices, regardless of the ostensible 
purpose, as witness the lower price level in the three States not favored by the 
fair-trade legislation. 


CERTAIN DISADVANTAGE TO SMALL FIRMS 


A further effect of fixed or minimum prices is that, since they are set to 
afford a profit to the less eflicient stores, they generally result in unnecessuril) 
high profits to the large concerns. Then, too, they are a barrier to needed price 
adjustments after an inflationary period, since they prevent individual merchants 
from getting rid of excess stocks at reduced prices 

Nor do these laws protect small concerns against price Wars by the chain 
stores, During one such price “battle”? between competing units of different 
ehains in California last spring, articles in drug stores were marked down prac 
tically to a give-away basis. Not to be overlooked in that such tixed or iloor prices 
by manufacturers enable chain systems to market their own brands at sub 
stantially lower prices. This certainly is a disadvantage to the firms that buy 
the fair-trade article 

In the last analysis, these fixed prices do not seem in consonance with the 
principles of the enterprise systein. Perhaps it would be better to try to unifs 
the unfair-practices laws which now prohibit sales below costs in 2? States, 
since they seem better designed to protect the stnall businessman. A trade-mark 
should not need a fixed price, as is the case in more than one-third of the fair 
trade States, to give it value or a place in the sun. Quality is the true deter 
minant of price difference. Auy other touchstone is likely to prove specious 


From the Des Moines Register, Des Moines, Towa. Febru iry 


THE CONSUMER AND FAtr-TRApE LAWs 


District Judge G. K. Thompson's decision in Cedar Rapids the other a 


the lowa cigarette fair-trade law is unconstitutional conforms to a recent pu 


of judicial reactions to such price-fixing laws. 

Similar decisions have been reached recently by courts in Florida, New York 
Louisiana, Illinois, and Mississippi covering general fair-trade acts. General 
fair-trade acts protect trade-imarked brands of goods against price cutting 

The aim of all such fair-trade laws, including the Lowa cigarette price law 
(Which requires wholesalers to sell at cost plus 445 percent and retailers to st 
wt cost plus S percent) is to Keep big firms from underselling little ones and 
driving them out of business. Without such laws, it is claimed big outfits can 
sell at a loss for a time, drive out the competition and then take over the 
field 

This may be true. It is hard to determine the facts, because there are 
a creat many other factors invelved in business failure than mere price-« 
cempetition. 

But of this we are sure: A fair-trade law affecting cigarettes or anything else 
does boost the cost to the consumer, The consumer is forced to pay the extra cost 
of guaranteeing a fixed return to merchandisers. Peculiarly enough, these laws 
are supported on the ground that they contribute to free enterprise. 

It may be that in a modern economy really “free” enterprise cannot be toler 
ated—even at the retail business level—-because it would result in monopolies, 
which would abuse their positions and which would net be “free” enterprise 
either. It may be that the people want to use the power of the State to protect 
sinall business on such grounds. 

If so, let us do it. But let us not delude ourselves that is “free” enterprise 

We suspect, however, that the fear of monopolies taking over in retail lines 
by the use of cigarette and other loss leaders can be exaggerated. Consumers whe 
pay the extra cost of fair trade may be inclined to place more faith in free 
competition and run the risk of being unable to control monopolies by other legal 
means. They may be pardoned a skepticism of the old, familiar cry for protec 


tion of “free” enterprise. That ery has been used by every group which ever 
went to the Government for help in holding up its income. 


95481 
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(From the Courier-Journal, Louisville, Ky., September 19, 1949] 
It’s TiMe We ScrAPPED THE Fatir-TRADE LAws 


The case of a local jewelry company, now being sued by three manufacturers 
to restrain it from selling their products at prices lower than those fixed by the 
manufacturers, emphasizes the fact that it is the poor old consumer who takes a 
beating from the so-called fair-trade laws. 

It suggests, too, that vested interests have induced our lawmakers to come a 
long way from the purpose of the Sherman Antitrust Act of 1890, which was to 
help the consumer by knocking out combinations in restraint of trade, and the 
Federal Trade Commission Act of 1914, which, by outlawing unfair methods of 
competition in commerce, was also designed to help the consumer by insuring 
him plenty of price-competition for his trade. Monopoly and monopolistic price 
fixing were the villains being gunned for, and the two acts were potent weapons 
against them. 

In 1936, however, the Supreme Court ruled valid the California and Illinois 
fair-trade acts. These provided that any agreement between the manufacturer of 
a trade-marked product and a retailer on the retail price of that product imposed 
the same minimum price on all retailers in the State. The way was open to 
effective lobbying by the big manufacturers and the little (and big) retailers 
against the undefended consumer, and the coalition worked fast. In 1937 another 
27 States enacted such laws, and now 45, including Kentucky, unfortunately, have 
them. The Miller-Tydings amendment to the Sherman Act that same year opened 
up interstate commerce to the fixers, and the damage was complete. 

The justification for such practices is not convincing. The small retailer claims 
they protect him from ruinous price wars with big outfits seeking monopoly— 
but such outfits can be prosecuted, and have been, under the Sherman Act. The 
manufacturer claims that his property interest in his trade-mark is cheapened 
if the product is sold at cut rates-——-but the same manufacturer will on occasion, 
to widen his market and boom his advertising, authorize 1l-cent sales or other 
price cuts. But only when it suits him of course; the retailer can’t do that. And 
the manufacturer, seeking what amounts to a legally guaranteed profit for both 
himself and the retailer, forgets in this instance all the usual fine talk about the 
virtues of a free economy. 

The stratifying iniquities of the system are obvious. The efficient retailer who 
could increase volume and over-all profits by reducing his unit markup from 50 
percent to only 30, say, on a given item, is forbidden by law to do so. The cus- 
tomer pays the last penny the manufacturer and the retailer have agreed he 
should, because that’s the law. The customer's only alternative is to refuse to 
buy. 

In Florida a battling believer in the virtues of a truly free economy, James FE. 
Webb, fought this iniquitous system for years. In his St. Petersburg drug store 
he sold $1 bills for % cents and then for 89 cents, to emphasize an advertising 
point, and packed his store with thousands of buyers. More to the purpose of 
this discussion, he bought up huge lots of insecticide bombs “set” to sel] at $2.95, 
and unioaded them at (9 cents. He had paid only 3 cents a bomb for them, in 
this instance—but for a fair traded bomb, no matter what the cost, the law 
would have required the set $2.95 price at retail. 

In April of this yvear Mr. Webb—and Florida—tinally won his battle. The 
Florida Supreme Court threw out the State fair-trade law as unconstitutional, 
arbitrary, unreasonable, and an unlawful use of the State police power, because 
it stifled competition and tended to foster monopoly. 

In the same month Representative Donald L. O'Toole, of Brooklyn, introduced 
in the House a bill to repeal the Miller-Tydings Act. This wou!'d cut out the 
price-fixing business in interstate Commerce, and we hope it gets passed 

In Kentucky, meantime, we pay for a watch or a bottle of whisky or a cigaret 
lighter just what the manufacturer says we should. Any legislators who pro 
pose to free both the economy and the consumer from this millstone will be 
heard from with cheers, 


[From the St. Louis Post-Dispatch, December 27, 1951] 


ANOTHER “Fate TRADE” SCHEME 


It is an old tactic of pressure groups, faced with an unpleasant Supreme Court 
ruling, to try to get Congress to legalize what the Court has already declared 
illegal. And that is what the American Fair Trade Council hopes to do when 
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Congress reconvenes. The council has drafted a proposed law to permit fair 
trade which, by any other name, means price fixing. 

Last May the Supreme Court ruled that retailers who do not sign fair-trade 
contracts with manufacturers do not have to observe the minimum retail 
prices which the manufacturers set for their goods. In short, the retailers 
could charge what their purposes and prospects allowed them to. This, of course, 
applies to goods in interstate commerce. 

The ruling knocked the wind out of a lot of efforts to fix retail prices. More 
over, the Justice Department later warned it would prosecute if it caught mann- 
facturers trying to gang up on small retailers to make them sign the so-called 
fair-trade contracts. 

So now the fair trading lobby wants to amend the Sherman Act, and there 
is irony in this. The Sherman Act is intended to help protect free competition. 
The amendment is intended to help cripple it. For the measure would make the 
manufacturers’ retail prices binding on all retailers—whether or not they sign 
contracts, and whether or not the goods are even in interstate commerce. 

Congress will quickly discover that such a bill would defeat the intent of the 
antitrust laws, the Supreme Court decision and the Justice Department. It 
would help those few who fear that economic Competition is dangerous business 


{NARD Journal, February 7, 1949] 
LucE MAGAZINES Your ENEMIES 
(A message from the executive secretary ) 


Fortune and Time must now be counted among the vicious enemies of fair 
trade. Their attacks on the protective legislation have included blows below 
the belt and rabbit punches of downright falsehoods. Then in response to com- 
plaints from a sizable number of druggists the magazines have answered with 
arrogant refusals to make even a gesture to undo the harm they have done to 
the drug industry and small business. 

The periodicals are two of the trio that includes Life. Henry R. Luce, husband 
of the foriner Member of Congress, Clare Boothe Brokaw Luce, is the sole owner 
of the magazines. He has on numerous occasions revealed that he is susceptible 
to peculiar influences and that he is inclined to go off on strange tangents. Of 
late he has tried to belittle the fact he employed for 9 years a spy in the service 
of the Moscow Ked Fascists as a senior editor of Time, none other than Whittaker 
Chambers, confessed conspirator identified with sensational charges of treason 
and the “pumpkin microfilms.”’ 

I have noticed, too, advertisement published in certain drug trade journals, 
wherein individual druggists were presented as stooges for the promotion of the 
magazine of the Luce trio. The involved drug store owners somehow were mis 
guided to give effective assistance to periodicals with editorial policies destructive 
to druggists everywhere. 

Also it is odd that drug trade journals will sell space to outfits counted among 
the supporters of cutthroat competition and the tactics of the predaory mer 
chandisers. Such periodicals are supposed to be interested in the welfare of the 
druggists in particular and the system of small business in general. Furthermore, 
why is it that manufacturers in the drug field will buy space for advertisements 
in magazines identified with the campaign to wreck fair trade? 

Time and Fortune have smeared you druggists with charges that you pulled 
a “gigantic swindle” on the consumers throuch the contributions vou made to fair 
trade. The same charges include@ many of you manufacturers. Thereby the 
named magazines tried to make both of you look like lowbrow scoundrels in the 
eyes of the public. 

How long do you druggists intend to continue to serve as peddlers of periodicals 
you know to be subversive to your individual and collective welfare and also to 
the consumers?’ How long will it be before manufacturers in the drug field cease 
to go along with magazines out to bring destruction to fair trade? 

Cordially, 
J. W. DARGAVE! 
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THE UNIVERSITY OF CHICAGO, 
THe LAW ScHOOL, 
Chicago, IL, Mareh 138, 1952. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary. 
House of Representatives, Washington, Bp. C. 

DrAR CONGRESSMAN CELLER: IT thought you might be interested in the views 
expressed in the enclosed letter on a subject which your committee is examiny. 
When you read the letter, you will not be surprised to know that the signers are 
on the faculties of the Law School and economics department of the University 
of Chicago, They are, of course, expressing their personal views, 

Sincerely, 
AARON DIRECTOR. 


THE UNIVERSITY OF CHICAGO, 
THE LAW SCHOOL, 
Chicago, Il., March 18, 1952 
Hon. EMANUEL CELLER 
Chairman, Committee on the Judiciary, 
House of Re pres ntatives, Washington, D. ¢ 

Drak CONGRESSMAN CELLER: We strongly urge retention of the present limita 
tion on resale price maintenance reeognized by the Supreme Court in the Schwex 
mann case. We are in sympathy with the Sherman Act and the long line of 
Supreme Court decisions which condemn all forms of price fixing. Manifestly, 
resale price maintenance arrangements are a form of price fixing. Hence, we 
believe that the Congress should not undo the Supreme Court's limitation on price 
fixing but should, in fact, extend the legal prohibition by outright repeal of the 
Miller-Tydings amendment. 

Resule price maintenance laws are inconsistent with the Sherman Aet and 
with the objectives of the public policy adopted by Congress under which “proper” 
prices are determined by competition in free markets. Resale price maintenance 
reduces Competition in two principal ways: It eliminates price Competition 
amony distributors and retailers and thus has the same effect as horizontal price 
fixing, which is illegal. It facilitates concerted action between manufacturers 
not easily detected, and thereby reduces competition at the manufacturing level 
It is time to repeal the Miller-Tydings Act itself; any effort to strengthen its pro 
Visions is a step in the wrong direction. 

Walter Blum, Ward Bowman, W. W. Crosskey, Aaron Director, Alli 
son Dunham, Milten Friedman, Earl J. Hamilton, Wilber G 
Katz, H. G. Lewis, Bernard D. Meltzer, lL. A. Metzler, Robert W 
Ming, L. W. Mints, Margaret G. Reid, T. W. Sehultz, Maleolm 
Sharp, Roscoe Steffen. 


SALES OF DRUGS BY OUTLETS SUBSEQUENT TO THE SCHWEGMANN CASE 


Difference between corresponding period of prior yvear 


Retail | Whol 
‘ ig 


Percent 
June 1951 +7 October 1951 +45 
July 1951 5.3 + +-1 November 1951 +, 7 
August 1951] +7 a December 1951 +23 
September 1951 2.5 y January 1952 


NovE Wholesale drug sales rose 12 percent over 1950 in 1951 according to the wholesale trade report of 
the | s Department of Commerce. 


rece: National Wholesale Druggists Association Executive Newsletter, 1951 and 1952 issues 
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Retail jewelery sales, 1929-50 


Percent 
chains to 
total 


Chains Retail Percent Chains 
and mail! tores Chains to ind mail 
i‘ order total order 


Retail 


stores 


yeu 
1933 
ASS 
19284) 
1G37 
1938 
1939 
1u40) 
144) 

142 


Source: Department of Commerce 


{From the NWDA Executive News Letter, published by the National Wholesale Drugzists 
Association, New York, N. Y., March 19, 1951 

Final census wholesale drug sales figures for 1948S have just been released in a 
special report giving breakdowns by States. This report is evailable from the 
Wholesale Trade Business Division, United States Department of Commerce, 
Bureau of the Census. The report shows number of establishments broken 
down as to general line wholesalers, proprietary medicine and toiletry whole 
salers, cooperative wholesalers, and drug sundry wholesalers. The figures show 
303 so-called general line wholesalers in 1948 us against 2U7 in the 1939 census. 
The total of all other types is given for 1948S as 1,902 as against 1.521 in the 1939 
census. The sales volume of the 305 general line wholesalers in 1948 was SS48,- 
S70,000 as against $365,621,000 in 1939. On the other hand the 1948 volume 
of the 1,902 other distributors totaled S521,476.000 as against a volume of 
$157,190,000 done by 1.321 other firms in 1980.) Figures given by Stutes include 
number of establishments, sales, operating expenses as a percent of sales, pay 
roll, number of employees, and inventories. 

Retail drug store sales for the month of January 1951 were 9? percent over Janu 
ary of 1950 according to the monthly retail trade report of the Bureau of the 
Census, Department of Commerce, 


DEPARTMENT OF JUSTICI 
(For inunediate release, Thursday, February 28, 1952) 


Attorney General J. Howard McGrath announced the filing today of 
complaint at Chicago, Til, charging the Sunbeam Corp. and its wholesale 
tributers with having entered into illegal contracts and a combinatior 
couspiracy to fix and contro! the retail price of Sunbeam’s electrical household 
appliances in violation of section 1 of the Sherman Act 

The Sunbeam Corp., whose principal office is in Chicago, 11! s the only de- 
fendant named in the complaint, although its approximately 1.200 wholesale 
distributors throughout the country are charged with being coconspirators 
Sunbeam is one of the largest Inanufacturers in the country of such electrical 
household appliances as mixers, coffee makers, irons, shavers, ete 

The complaint charges that the defendant and its distributors have entered 
into an elaborate system of contracts and agreements to control the retail price 
of Sunheam electrical appliances, and have forced retailers to enter into con- 
tracts requiring them to sell at prices prescribed in these contracts As part of 
the plan, Sunbeam is charged with entering into contracts with its wholesalers 
in which the wholesalers agree to require retailers to whom they sell to enter 
into price maintenance contracts with Sunbeam, Sunbeam and its distributors 
are charged with agreeing to refuse to sell to any retailer who does not enter 
into one of these price-maintenance contracts, or who does not adhere to the 
prices fixed in these contracts 

The complaint further alleges that Sunbeam has entered into agreements with 
its wholesalers who are located in Missouri, Texas, Vermont, and the District 
of Columbia, which do not lave statutes which permit agreements fixing resale 


prices, obligating these wholesalers net to ship appliances out of their States 
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to retailers who have not signed retail price-maintenance contracts. These 
Wholesalers, it is charged, also agree not to sell to retailers within their own 
States who are suspected of shipping the appliances outside of the State. The 
complaint charges that an elaborate policing system has been set up by Sunbeam 
and its distributors to block noncontract retailers from obtaining and selling 
these appliances. 

Attorney General MeGrath said with respect to this complaint: “The Supreme 
Court recently made it clear in the Schwegmann case that the Miller-Tydings 
amendment to the Sherman Act had given only limited immunity to so-ealled 
vertical agreements fixing resale prices. The inuuunity does not extend to 
agreements as in this case, between a manufacturer and its distributors, to boy 
cott retailers who wish to sell to consumers at competitive rather than fixed 
and controlled prices.” 

Assistant Attorney General Tl. Graham Mosrison, in charge of the Antitrust 
Division, said: “The defendant Sunbeam and its wholesalers have put into effect 
an illegal system of price control aimed at preventing consumers from having 
the benefit of price competition at the retail level. They have enforced this 
system by a systematic boycott of nonconforming retailers, and by blocking the 
flow of electrical appliances from States such as Texas, Missouri, Vermont, and 
the District of Columbia, which do not allow resale price-control agreements, 
into other States. The Sunbeam system runs counter to the American tradi 
tion and laws which prohibit Conspiracies to prevent consumers from receiving 
the benetit of active competition.” 

The complaint asks that all of the illegal contracts and agreements entered 
into between Sunbeam and its wholesalers and retailers be canceled, and that 
Sunbeam be hereafter enjoined from putting into effect any similar resale price 
control plans. 

The case was prepared by Willis L. Hotchkiss, chief of the Midwest office of 
the Antitrust Division, assisted by E. Houston Harsha and Walter A. Bolinger, 
under the general supervision of George B. Haddock, Chief of the Trial Section 
of the Antitrust Division 



























EXceELLENT FAIR TRADE SUPPORT 






(A message from the executive secretary ) 


1950] 





{From the NARD Journal, the druggists’ own publication, May 1 





Here is an exce!lent example of the proper attitude the manufacturers should 
hold towards fair trade. It also illustrates the necessity for effective activities 
in support of minimum resale agreements. 

The International Cellucotton Preducts Co. has spent huge sums to promote 
Kotex, Kleenex, Delsey, ete. Millions of people have been persuaded to have un 
questioned confidence in the items and the good will constitutes the major asset 
of the company. Anything that depreciates the extensive consumer acceptance of 
Kotex, Kleenex, Delsey, ete., is destructive to the International Cellucotton 
Products Co. 

Predatory retailers have injured the good will of many quality products and 
the resultant losses to manufacturers have been tremendous. Therefore, the 
company placed minimum resale prices on Kotex, Kleenex, Delsey, etc. It has 
been alert to safeguard the extensive consumer acceptance of the products. 

Just a little while back the attorney general of Missouri filed a civil suit fer 
an injunction against the International Cellucotton Products Co. It was charged 
that the company had “fixed prices” contrary to the antitrust law of Missouri. 
The invoked statute fails to give protection to the valne of trade marks and the 
case Went against the International Cellucotton Products Co. The company in 
settlement of the civil suit had to pay 850,000, 

Arkansas, lowa, Kansas, Nebraska, Oklahoma, Tennessee, Kentucky and [li 
nois have fair-trade and they surround Missouri. The International Cellucotton 
Prodacts Co, took action at once to notify the wholesalers that it will continue 
to enforce minimum resale prices in the eight States despite the outcome of the 
suit in Missouri. The company stands true to the principles of fair trade. 

Predatory retailers in Missouri are certain to cause trouble in the States with 
fair trade. It will occur through slashed prices on Kotex, Kleenex, Delsel, ete 
Then consumer boards everywhere in the country can cite the lower prices in 
Missouri that followed the civil suit against the International Cellucotton 
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Products Co. Again there will be much ado about fixed prices, and additional 
falsehood will be circulated to bring an end to fair trade. 

The NARD bureau of education on fair trade is alert to counteract the insidious 
distortions and bare lies uimed to destroy the legality of tiinimum resale agree 
ments. However it can do but little unless the wholesalers and the manufacturers 
and every druggist give determined support to the organized programs for the 
defense of fair trade. 

Cordially, 
J. W. DarGaveL, Pavecutive Secretary 


From the NARD Journal, the druggists’ own publication, May 15, 1950 
OUTRAGEOUS DISCRIMINATION 
4 MESSAGE FROM rie EXECUTIVE SECRETARY 


Numerous members have called for action to eliminate outrageous discrimina 
tion that certain manufacturers through sponscred television programs per 
petrate against independent druggists. 

The sponsored television programs promote particular chain drug stores and 
large mercantile firms in connection with advertised products. None of the 
independent druggists is mentioned or pictured. 

It seems that the majority of the manufacturers identified with the sponsored 
television programs somehow overlooked the discrimination against independent 
druggists. Corrective measures have been promised as soon as they can be 
made. 

Then there is a second group of companies which have reacted to letters from 
me with either arrogant silence or ridiculous arguments in defense of the dis 
crimination. It is apparent they intend to ignore the fact that the principal 
facilities for the distribution of the products they make are provided by the 
independent druggists. Moreover it is probable that these manufacturers think 
the objections to the sponsored television programs are asinine. Then the com 
panies of the second group have much to learn. They are certain to be taught 
the consequences of unfair business practices 

The discriminatory television programs can be corrected with but little trouble 
It is only necessary to eliminate the direction of the promotion towards particular 
chain drug stores and large mercantile firms. Furthermore, the commercials 
could be made general to embrace all the outlets for the advertised products 

It is only natural that the independent druggists resent the fligrant dis 
crimination contained in these sponsored television programs. It should be 
obvious to the manufacturers that the goodwill that they have lost, and that 
they will lose, outweighs many times the possible value they may derive from 
the promotion activity. It is strange that the companies involved failed or re 
fuse to recognize that simple fact. I hope they see the serious mistake they 
have made. 

Sincerely, 
J. W. DARGAVEL, Precutive Secretary. 


{From Drug Topics, February 11, 1952) 
CLERK EFFICIENCY Drops 10 72.5 PERCENT 


Selling etliciency of drug store sales personnel further deteriorated last year, 
dropping to 72.5 percent of the acceptable norm as compared with 76 percent in 
1950 and 78.5 pereent in 1949, according to Maxwell I. Schultz, executive vice 
president of the Willmark Service System 

Reporting on the company’s annual Nation-wide survey of retail selling tech 
niques and performance, Mr. Schultz said that sales effectiveness in the drug 
store dropped even more sharply than that for all types of stores, which dipped 
from 72.6 percent in 1919 to GS percent last vear. 

Weakest point of drug store-sules people was in suggestion selling, which 
dropped from 36.4 percent of the acceptable norm in 140 to only ISS percent 
lust year. Also low, although showing a less serious decline over the 3-year 
period, was the effort made at trading up, which was only 20.6 percent of the 
acceptable standard. 

Drug-store clerks were above the average for all stores in their approach to 
customers (90.1 percent) and in securing attention (93.4 percent) 
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{From Modern Industry, December 15, 1941] 


DEBATE IN PRINT—DOES RESALE PRICE MAINTENANCE BENEFIT THE CONSUMER AND 
INDUSTRY? 


“YES” SAYS CRICHTON CLARKE, COUNCIL, AMERICAN FAIR TRADE COUNCIL, INC. 


Resale price maintenance is not price fixing. The former is legal and in the 
public interest. The latter is illegal and antisocial 

Resale price maintenance involves a vertical arrangement for the achieve 
ment of legal objectives and runs from a producer of an article through his 
media of distribution—wholesale and retail. 

Price fixing is the result of secret arrangements, Combinations, agreements, 
conspiracies, or whatnot, between competing producers or distributors or both, 
for gaining ends which are illegal. 

Resale-price maintenance is accomplished openly by the producer of an article 
bearing his name, brand, or trade-mark by: 

1. Ownership and operation of his own outlets for distribution 

2. Retention of title in his goods by consigning them to his outlets of distribu 
tion pending their sale at retail: 

». Agency contracts with each of such outlets in which agreements are made us 
to resale prices with refusal of further sales if the agreements are breached. 

4. Fair-trade contracts permissible in 45 States—all but Missouri, Texas, and 
Vermont, 

Under this method, a producer may stipulate in a contract with any one dis 
tributor—wholesale or retail or both—the prices at which his trade-marked prod 
ucts may be sold at retail within a State: then give notice to all of his other 
dealers in the State that he has done so; and thus establish the resale prices for 
his article in that State. Contracts of this character are not illegal in interstate 
commerce by virtue of the Miller-Tydings Act. 

What is the background of the fair-trade laws and why has it been necessary 
to enact them? 

Until 1911, our American system of production and distribution of merchan 
dise was in a normal, stable, and healthy condition, in spite of certain trusts 
Which had grown up under the protection of a Supreme Court decision (U.S. v, 
Anight (156 U. 8. 1)) whieh held that under the commerce clause of the Con- 
stitution manufacturing Was not commerce and that manufacturing monopolies 
could not be regulated by Congress, 

Most of our manufacturing was conducted by independent and Competitive 
producers. Some made ordinary or so-called anonymous merchandise carrying 
no identification of source of origin, while others made so-called specialty, pro 
prietary, or branded merchandise which carried trade-marks or other insignia 
ndvertising the fact that they were standardized or family-type products made 
by identified producers. 

Anonymous and identified products competed with one another, and both types 
were distributed through independent and competitive wholesalers to independ 
ent and competitive retailers. 

The whole system was free and well-balanced. No manufacturer could force 
more of his produets on his distributors than they could healthfully handle. New 
products had a fair chance. There was no way for established producers to 
force expanded quotas or full lines upon unwilling distributors. No producer 
would have dreamed of loading up his regular retailers with his goods and then 
furnishing price cutters with the same goods to divert trade and thus produce 
price wars in which many of his dealers would go bankrupt in the end. Such 
practices would have soon ruined the producer because such things as captive 
distributors were unknown in most lines. 

rhe retail price on each specialty was fixed by competitive conditions so as 
to allow oa fair profit for producer, wholesaler, and retailer, and prevent its 
being undersold by a branded or unbranded product of the same class 

Advertising or good will was property with ownership value A man could 
work up his specialty, extending his outlets, and advertising his product, with 
assurance that no one could injure or drive his product off the market by offering 
it ntoor below cost 

Two advertising systems were in strong competition with each other. One 
Was product advertising; the other was store advertising. The producer adver 
tised: “Buy my product wherever you see it. It’s the same in one store as 
another.” The store advertiser said: “Come to my store. T have unique serv 
ice Taim to bring you the best goods at the hest prices.” 





STUDY OF MONOPOLY POWER 873 


Neither the product-advertiser nor the store-advertiser dreamed of being legally 
perinitted to convert the other’s advertising to his own use by a process of 
lawful larceny. 

Then came a series of legal bombshells thrown by the Supreme Court of the 
United States in 1911.) LT acquit the judges of malice. They did not Know any 
better, 

In the American Tobacco Case (221 U.S. 106), the United Cigur Stores Co.. 
a price-cutting house, was legalized almost casually, with no real consideration 
being given to any of the arguments against chain stores which were one of the 
side issues in the Tobacco Trust litigation. 

Also in that year, in Miles v. Park (220 U.S. 373). the Supreme Court-—again 
almost casually—held that if a manufacturer made a real ageney or consign 
ment contract with his wholesale and retail distributors he could naturally 
sell his own goods at his own prices; but it held that if he sold the goods to the 
trade, the whole title went with such goods and their new owners, as wholesalers 
and retailers, could do with them as they pleased without restriction, 

In short, the Court legalized unlimited price cutting by distributors on these 
family-type products without regard to their cost to such distributors; but 
further provided that if the producer were financially able to continue to own his 
voods until their final sale to Consumers, he could protect his goods against price 
eutting. 

Those two decisions on grave economic questions which were based on ancient 
and inapplicable legalism thus did four things: 

1 They legalized the chain-store system of distribution without limit or 
regulation. 

2. They legalized the financially powerful manufacturer's system of regiment- 
ing and coutrolling the Wholesaler and retailer by chain outlets, consignment, or 
refusal of sale. This also was legalized without regulation or limit. 

3. They ruined the small or independent producer, and many wholesalers and 
retailers. Those who were not ruined by chain, catalog, and department-store 
price cutting were taken over by the big producers and the products of the little 
producers were excluded. 

4. The consumer was “sold down the river.’ | Costs of doing business, which 
used to run as low as 10 percent on the dollar, steadily rose during the destruction 
of independent business by price cutting Combines to 30 and 40 percent on the 
dollar, 

This series of court decisions almost finished free and open competition in 
the United States and converted it into the hybrid thing which we now have 
a system under which our middle classes are being destroyed, our profit system 
is being contracted into fewer and fewer hands, and thousands of stall inde 
pendent units of distribution are finding it ever harder to exist 

Following the disastrous Supreme Court decision in 1911, which blasted the 
right and destroved the ability of sitnall independent producers to control the 
retail prices at which such goods could be sold by their distributors, efforts were 
made to secure from Congress laws which would restore this right and ability 
in interstate commerce, They did not succeed 
The States sec the light 

Attention wus then directed to the States, and before very long the lawmak 
ers of California permitted, in intrastate commerce, contracts for the maintenance 
of resale prices, Severnl other States followed, but progress was slow. 

In 1936, however, the United States Supreme Court was called upon to pass 
judgment on questions arising out of the fair trade laws of California and Hli- 
nois. These decisions definitely established their legality so far as their ap 
plication to the intrastate commerce of California and Tllinois was concerned 

Thereupon, the enactment of fair-trade laws spread rapidly in other States, 
until now the number which has them in 45. 

This has been very disturbing to price cutters and those who would wax fat 
on the use of nationally advertised trade-marked goods for loss leaders and their 
own “bait” advertising, Consequently, they are out to get the fair-trade move 
ment by insinuating or openly asserting that resale price maintenanee through 
fair-trade laws is price fixing or conducive to price fixing. 

It is obviously illegal and should be illegal for a number of producers of 
trade-marked goods in competition with one another to get together secretly 
and unlawfully agree to conspire to fix retail prices: and then to go out and 
individually and openly stipulate resale price maintenance contracts tor their 
distributors based on such illegal price fixing arrangements 
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But it is downright unfair and dishonest to imply or insinuate that a producer 
of a trade-marked article is a price-fixer if he acts alone and independent of his 
competitor to advance the good name and good will of his company; to protect 
the interest of his wholesale and retail dealers; and to safeguard the standing 
and quality of his products in the consumer's interest. Resale price maintenance 
achieved in this way through fair-trade laws and contracts is not “price fixing” 
nor is it “conducive to price fixing.” 

On the other hand, “price cutting,” “loss leaders,” “bait” advertising and all 
other raids on orderly and stable processes of distribution comprise unfair com- 
petition of the worst sort, because they kill small independent dealers and neither 
directly or indirectly benefit Consumers and thus industry. 


“NO” SAYS Q. FORREST WALKER, ECONOMIST, R. HI. MACY & ©O., NEW YORK 


The term “resale price maintenance’”—or, more bluntly, “resale price fixing’— 
connotes a system of marketing trade-marked or identifiable articles under con- 
tract in which the manufacturer stipulates the resale price through successive 
stages of distribution to the final consumer, 

These price-fixing contracts have been legalized by passage of so-called fair- 
trade laws in all but three States. The Miller-Tydings amendment to the Sher- 
inan and Federal Trade Commission Acts has removed legal barriers to their use 
in interstate commerce. 

Some knowledge of the historical background of these laws is essential to a 
proper understanding of the price-fixing question. These statutes are the lobby- 
eraft of a highly organized group of retail druggists who have been aided and 
abetted by a few other trade gronps. But generally the “fair trade’ lobby 
represents less than 5 percent of the total number of merchants, and less than 
5 percent of the total retail sales in the United States. Perhaps never before has 
a relatively insignificant minority of extremely well-heeled lobbyists been able to 
exert such tremendous political power. 

Prior to the decisions in the California and Mlinois fair trade cases, this system 
of marketing had been held by our highest court either as unlawful restraint 
upon common law rights of alienation or as unreasonable restraint of trade under 
our Federal antitrust statutes. Over a long period of years, the price-fixing 
lobby sought a Federal law to legalize such contracts; but, after exhaustive 
hearings, it failed miserably. Its guiding spirits then started to work on State 
legislatures and speedily secured the enactment of State fair trade laws that were 
alike even to errors in punctuation and grammar. Flushed with this triumph 
ina number of States, the lobby next turned its attention to Congress. It finally 
succeeded in getting the Miller-Tydings amendment passed as a rider to the 
District of Columbia appropriation bill. This parliamentary strategy made it 
possible to avoid any debate on the merits of the principle. 

Probably no other distribution question has ever been so thoroughly explored 
by unofficial and official investigators. But one may search in vain through 
the voluminous hearings aud writings on this subject for any substantial evidence 
of approval by competent authorities in the field of distribution and marketing. 

The noisiest popgun in the fair trade arsenal is that these laws are needed to 
prevent the use of loss leaders. The term is rarely defined: it has puzzled the 
Federal Trade Commission ; and some years ago the Commission concluded that 
the term was best understood as “an objection to a practice by someone.” It is 
true, of Course, that sporadically some trade-marked articles are sold at extremely 
low prices to attract trade. In such cases, retailers perform a sampling function 
for the manufacturer at their own expense. No meritorious product has ever 
been driven from the market or seriously injured by use as a loss leader. No 
one has ever established any proof that the correction of the loss-leader evil, if it 
is an evil, requires the abandonment of all retail competition on such articles. 

The corollary of the loss-leader argument is the allegation that the consumer 
is overcharged on nonleader items every time a loss leader is used. This argu 
ment has been repudiated by the outstanding academic proponent of resale price 
fixing, but it is still used in fair trade propaganda, If a merchant can overcharge 
on nonleader items and forget about competition, it must follow that there are no 
limits to the possibilities of mulcting the consuming public by price-fixing con 
tracts where the prices are set by private parties without any governmental 
regulation. 

The most careful investigations of competent students show that comparatively 
little merchandise is ever sold below net invoice cost to the merchant. Despite all 
the hue and ery, the number of small merchants grows with each census; and in 
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the drug trade where the clamor is loudest, we find that these stores have about 
the lowest business mortality of any type of retail enterprise. However, the 
loss-leader argument provides an excellent emotional smokescreen for the demand 
for laws to fix prices and guarantee the profit margins of the lame, the halt, and 
the blind in the retail trades. 

It is also alleged that use of trade-marked items as loss leaders injures the 
good will of the manufacturer developed by heavy advertising expenditure. As 
already noted, no proof of this contention is ever presented by the advocates of 
price fixing. When a retailer buys a heavily advertised drug item, he invariable 
pays considerably more for it than for an identical or substantially identical 
unpromoted item. The differential represents the price the retailer pays for the 
good will embodied in the brand name, In short, the merchant buys both tangible 
and intangible property. Presumably, the price component for good will is ade- 
quate to insure the maker against the hazards of competitive distribution. Our 
Supreme Court has said that the merchant may remove the brand tame and sell 
the product qua commodity at any price he sees fit. It is argued that no restraint 
shall run against alienation of the physical part of the product. This is a bit 
naive and a serious logical fallacy. Since the merchant buys both tangible and 
intangible property when he buys the trade-marked nostrum, it is illogical to 
deny him opportunity to alienate both kinds of property as his business judgment 
may dictate. And who will buy the label on the bottle of a nationally known 
aspirin apart from the physical article itself? 

The basic economic fallacies of resale price fixing are numerous. Briefly, the 
main points against it are these: 

We can start with the elemental truth that no two producers of a given 
product have the same costs. Similarly, two retailers in the same area may 
pay the same wholesale price for merchandise and the same wage rates, but 
their selling Costs may vary widely. 

Quite apart from the differing costs of the various types of retail service 
rendered by merchants, are other reasons why costs must vary. 

Some stores are located in crowded urban areas: others are on the outskirts 
of large cities or in small towns in rural areas. Some stores pay high rent; 
others pay low rent. Some stores have high overhead expenses; other have 
low overhead expenses. There are stores with large volume and stores with 
small volume in the same marketing area, perhaps next door to each other 
If retail selling costs are not uniform, what semblance of logic is there to the 
argument that all stores must sell the same article at the same price’ 

Baffled by the simple logic of this cost argument, the fair traders usually 
contend that only minimum prices ure set under fair trade contracts. But 
examination of thousands of these contracts reveals that the so-called minimum 
prices are so high that few retailers would dare to charge more, particularly 
if they are located in areas where there is any effective retail competition 

It has never been contended that all manufacturers should be compelled to 
sell at the same price regardless of their costs. In facet, our public polies 
is to prevent such uniformity of price because we believe that the public is 
entitled to the benefits of competition. About one-half of the final retail price 
represents marketing costs; there is no logic in demanding competition for the 
production half of the consumer dollar and denying competition for the distribu 
tion half. 

The plain purpose of these laws is to make things cost the public more. They 
substitute a system of guaranteed dealer margins for free competition in retail 
price taaking. <All careful and independent surveys show that fair trade has 
raised retail prices in competitive retail centers. Frightened at the prospect 
of growing public alarm about this price boosting, the fair trade lobby has 
financed an elaborate “survey” designed to “prove” that fair trade has not 
raised prices. The laws were originally demanded to prevent the destruction 
of merchants by ruinous price competition: and now the lobby claims that 
these laws have lowered prices! If this contention is right, then the lobby 


should now seek repeal of the laws to make prices higher! But consistency is 
neither a fair trade nor a political virtue. 
In the long run, resale price fixing is detrimental to the manufacturer, The 


unsound basis on which it rests is evident; but since some manufacturers want 
to be nursemaids to all dealers, it may be worth while to present additional com 


ment, 
By its very nature, the ironclad retail price cannot capture more than a part 
of the market for a given product. At best, it is an arbitrary price determined by 


a crude guess as to what are the most productive selling prices. But no man 
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ufacturer has any real knowledge of the unit costs of distribution. When he fixes 
prices, he must make them high enough to satisfy the high-cost distributors and 
such action merely means that the low-cost distributors are granted teo much 
margin, The market potential for the product is dragged down to the price 
level suitable for the marginal distributor. But in free market, prices con 
tinuously adapt themselves to the changing costs and couditions of marketing 
The end result is maximum sales. The primary result of a restricted price must 
be a restricted market for the product. 

It is impossible for any manufacturer to police these price contracts adequately. 
Periodically, the fixed-price structures break down. Open and covert violation 
has become notorious. Suitable legal evidence of violation is costiy, difficult, 
and often impossible to secure. 

Ina very real sense, resale price fixing is a species of closed shop in marketing, 
It is elemental that the grant of power to bind nonconutracting retailers to sell 
at the same price as contracting retailers constitutes a gross violation of the 
fundamental rights of the merchant to trade. When a merchant has acquired 
leg] title to merchandise without signing any contract to sell at a particular price, 
it is old-fashioned American doctrine that he should be free to sell that mer 
chandise at any price, or even give it away if he wants te. 

The fair trade laws deny this basic principle. They are repugnant to economic 
freedom in the best economic and social sense. And their continuation is a 
menace to the attainment of lower-cost distribution 


From Modern Industry, January 15, 1942] 
YouR CONGRESSMAN WILL Receive THE RESULTS 
iT IS IMPORTANT—VOTE NOW—USE THE POSIPAID CARD ABOVE 


Vo help finance the war, to forestall intlation, to provide a postwar cushion 
should the Federal Government take part of every paycheck and put it out of 
the earner’s reach for the duration or longer? The British are doing it; many 


say we must do it too. But the British may be wrong; and anyway, forced 


savings may still be unwise and unnecessary for us. What does industry think? 
Read each debater’s case: see page SO for MP's stand; then vote on the interleaved 
postcard ballot. A summary of the result will be sent to Congressmen and key 
Government officials. Help make industry’s views known. Vote now. 

December 15 vote: December 15, MI asked: “Does resale price maintenance 
benefit the consumer and industry 7° Crichton Clarke, counsel, American Fair 
Trade Council, said “Yes.” Q. Forrest Walker, economist, R. H. Macy & Co., 
said “No.” The editors of MI agreed with Mr. Walker. So did readers. Tabu 
lation of vote follows : 


Vote on maintenance of resale prices 


: j 
No Yes | No 


Percent | Percent 
New England bk MH. § West 1: 
Mid-Atlantic , Pacific coast I 
North Central 5 
South... Total, United States 33.2 | H6.8 


2 57.8 
1 SO. 9 


{From Modern Industry, September 15, 1951] 
Fark TrRAvE: WHAT'S It TO You’ 
Manufacturers are searching their souls and sales to decide whether 
they'll be willing to man the barricades in defense of fair trade. 
Is it a good deal for your company * 

The Supreme Court ruling last May that the Miller-Tydings Act does not, 
after all, hold nonsigring dealers to fair-trade contracts had two far-reaching 
effects. It not only knocked the props out from under fair trade—it lifted the 
lid off manufacturers’ smouldering confusion and mixed emotions on the issue. 

Now, manufacturers must face the questions: Can fair trade be maintained 
under its present legal status? Is it worth putting up a fight to get fair trade 
back on an interstate basis? 
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Those looking for definitive answers from manufacturers that would estab- 
lish some kind of a trend find none. Some manufacturers who have been want- 
ting “out” for a long time are frankly relieved. Others are rolling up their 
sleeves for a battle to revive it. 

Biggest surprise, however, is the support fair trade—-or resale price mainte 
nance, as it is otherwise called-——-seems to have picked up among many of the 
Nation’s department stores, long the traditional villains of the piece in the 
opinion of fair-trade advocates, 


Pik STAMPEDE STARTS 


When New York's Ro H. Macy began slashing prices last June on over 5,000 
fair-traded items — sweeping Gitbel Bros.. Bloomingdale Bros., and others 
along—major departinent stores throughout the country served notice that they 
would not initiate price cuts. 

Fred Lazarus, Jr., president of Federated Departinent Stores, one of the 
Nation’s largest retail chains, denounced loss-iender merchandising as a threat to 
stint) stores and manufacturers of trade-marked brands alike 

The Supreme Court decision in the case of New Orleans Schiregmann Bros. 
Supermarket vy, Calvert and Seaygram Distillers, in which the nonsigning super 
market was upheld for not maintaining fair-trade prices, is simply the latest 
drizzle in a storm that has been gathering since 1951. 

That's the year of fair trade’s birth in California Since then 45 Stutes (ex 
ceplious: Missouri, Vermont, Texas, and Washington, D.C.) have taken unte 
themselves resale price-mmaintenance laws, All of them carry provisions that all 
nonsigning dealers must sell at manufacturer-set retail prices if one dealer in the 
State signs up. 

The Supreme Court gave the constitutional nod to these nonsigner clauses in 
1936. Congress, with the passage of Miller-Tydings in 1957, put the works on an 
interstate basis. Only trouble, the Supreme Court decided this vear, is that M-T 
does not specifically mention the nonsigner provision in sanctioning the States’ 
fair-trade laws. 

Since its beginning, fair trade has been the fair-haired child of the drug and 
liquor industries, where it has always worked best. But manufacturers of elec 
trical appliances, cameras, sporting goods, bedding, men’s clothing, and other 
consumer goods have also gone along. 

The only prerequisites for a fair-traded product : 

It must be trade-marked, and sold in competition with similar products 


CUTS OUT THE CUTTHROATS 


For many, particularly single-line Companies seeking mass distribution through 
all types of outlets, fair trade has been a good thing. Maintenance of a standard 
retail price with which all retailers could be happy gave manufacturers a strong 
selling point with outlets. Also, a well-enferced fair-trade price demolished the 
bigevest headache in marketing, the loss leader, 

Three vears ago, haifa dozen manufacturers were mentioned in an MI article 
(Fair Trade the Cold Facts, MI. March 15. 1948) as new converts to fair-trade 
pricing. Queried on how they feel about it today, all report the marriage has 
been a happy one. 

“It has proved invaluable in building and holding dealer respect, from the few 
rascals who otherwise could and would destroy our relations with the many,” 
one manufacturer of photographic equipment declares 

“By assuring a reasonable return to our dealers, fair trade bas enabled an 
upgrading in their sales personnel through their ability to pay more-realistic 
wages, and has made a specific measurable contribution to the advancement of 
the industry in its search for an increasing share of the consumer dollar 

“By probibiting the ‘loss leader which was so common in our industry be 
fore major revenue items were fair-traded, it has permitted the orderly growth of 
many outlets to the obvious advantage of everyone involved.” 

On the other hand, the job of enforcement las been the stopper for companies 
grown disenchanted with the blessings of resale price maintenance 

General Electric Co.'s legal department has been hopping for years to keep 
up With price violators, who are legion in the retail appliance field 

So tagrant have been the price cuts of stall dealers and big-city discount 
houses that in 149 R. WH. Macy decided it was tired of acting as a showroom 
Customers went in only to obtain model numbers before ordering at ZO to 30 
percent off at the discount houses. Macy openly cut prices on GE appliances 
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GE won an injunction against Macy. But it was in the embarrassing positios 
of having to disown its own wholesaling subsidiary, General Electric Supply Co.. 
for having supplied the discount houses in the first place. 

Last July, GE dropped its suits against Macy and 200 other violators, giving 
no reason, Obviously, price-cutting pressures were becoming too strong. 

Other manufacturers are frank to admit that they wink at price cutting inten 
tionally, One household-appliance company—SO percent of its volume goes to 
small dealers—told ME: “We're for fair trade as long as the big stores stick to u 
price under which the smaller ones can undereut.” 


EITHER WAY THEY WIN 


To observers, this have-your-cake-and-eat-it attitude seems characteristic 
Some manufacturers like the idea of having all the advantages of mass distribu 
tion (with fair trade) while they are still able to gain selective distributors 
through special franchises. 

Whatever the sentiments, however, unless something specific is done to revive 
pre-Schwegmann conditions, resale price maintenance as a national scheme is a 


yvoner., 
The big push right now is in Washington. Already two bills are before Con- 
gress designed to graft the all-important nonsigner clause onto Miller-Tydings. 


OUTLOOK IS DIM 


But the prospects for its passage are not rosy. With the Government hacking 
ut inflationary pressures, it’s a bad time to ask Congress for anything that 
snacks of keeping prices higher. Also, a national election Comes up next year, 
and consumers have uever been overly enamoured of fair trade. 

The alternative of getting fair trade back on an interstate basis is to return 
to the pre-Miller-Tydings status of operating within the 45 State laws. This 
becomes Complicated, 

One device would require the manufacturer to “domesticate’” in each State 
with a fair-trade law. It would mean he must incorporate 45 times in order 
to sign retailers to fair-trade contracts—an unwieldy and expensive affair. 

Another method fer keeping fair trade alive under intrastate conditions: 
Have wholesalers act as the manufacturers’ agents within each State to execute 
fair-trade contracts with retailers. 

A group of drug and cosmetics manufacturers, headed by Johnson & John 
son Co., New Brunswick, N. J., is currently developing this tack. 

J.& J. has instructed its wholesaler, McKesson & Robbins, to place this legend 
on all invoices to retailers: 

“Fair-trade agreement: Purchaser, by accepting delivery from seller of any 
fair-traded commodity, agrees not toresell * * * by direct or indirect means, 
at less than the prescribed net retail minimum price published by the producer 
or distributor whose trade-mark, brand, or name appears on the commodity 
This agreement not applicable in non-fair-trade States or District of Colum 
bia.” 

PHERE'S A BIG “TR” 


Actually, this legend--which has been challenged by a New Jersey drug chain 
and is now in the courts—could have the effect of reinstating interstate fair 
trade without benetit of additional legislation. That is, if it stands up. 

A third means of hanging on to fair trade under present conditions is to con 
fine distribution to those wholesalers and retailers who will agree to abide by 
fair-trade prices. 

To do this a company must have a pretty strong stick, either by offering an 
essential line which the dealer wants badly enough to agree to sign up, or a 
unique product which specialized dealers require. 


“WE GOTTA HAVE IT” 


GE has a big- and important-enough line to fit the description, but it| ap 
parently content to let the line sell itself without fair trade. Few dealers enn 
efford to discard it altogether. 

Qn the other hand, Sinunons Co., bedding manufacturer, and Mitchell Manu 
facturing Co., makers of module fluorescent lighting units, both have long 
standing policies gf signing up all dealers as soon as they take on its products 
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In the case of Simmons, which is reported to have snagged even Macy's hame 
on yu fair-trade contract after the price war, the product is so important that, as 
a merchandise manager for another major department store Commented: “It is 
ho exaggeration to say that no store can merchandise home furnishings without 
the Simmons’ fair-traded products.” 


SIGN—OR ELSE 


Magnavox Co., Fort Wayne, Ind., manufacturer of radio and TV sets, also 
typifies the ease with which selective distribution of a “class” item may be used 
to maintain unblemished fair-trade prices. Magnavox simply requires its 
limited number of franchised dealers to sign up. 

However, most manufacturers are sticking closely to guarded, off-the-record 
statements about how they intend to keep fair trade. They're worried about last 
month’s warning from Attorney General J. Howard McGrath that the Justice 
Department—a long-time foe of fair trade—-will be on the lookout for short 
cuts in interstate commerce to circumvent the Court's Schwegmann decision 

You CAN'T DO THAT! 

Specifically subject to criminal prosecution, according to McGrath, will be: 

“Agreements among Competing retailers to maintain specified minimum prices ; 

“Agreements to coerce and induce wholesalers or manufacturers through threat 
of boycott or other reprisals to refrain from selling to price-cutting retailers : 

“Agreements to coerce or induce manufacturers or wholesalers to enter into 
so-called fair-trade contracts; 

“Agreements on the prices or margins of profits which should be set forth in 
such contracts and on methods to require producers or wholesalers to specify 
certain prices or markups in such contracts.” 

Some of these references don't apply to fair-trade practices. For example, 
fair trade never sanctioned “horizontal” pricing agreements between manufac 
turers or between retailers. 

In answer to McGrath, the American Fair Trade Council hurried through an 
anticoercion resolution “assuring all State and Iederal agencies duly concerned 
With legislative and enforcement activities directed at the stamping out of un 
lawful collusive or coercive price-fixing, that this council condones no such 
criminality and does not shield any individual or group guilty of such price 
mene * + 3” 

But it looks as though a lot of courtroom haggling is ahead to determine which 
Way is legal. 

TIME TO DECIDE 


In the last analysis, now is the time for manufacturers to decide whether 
definitive legalization of fair trade is worth fighting for, 

Traditionally, support has come chiefly from retailers, and has been dominated 
by the druggists under the National Association of Retail Druggists 

The American Fair Trade Council and the Brand Names lFoundation, a johnny 
come-lately to the lists, represent manufacturer supporters of fair trade, but 
much of their battling has been with their NAL) allies. 

Some companies are already in the fight. Witness Calvert Distillers’ bombard 
ment of the public press, and retailers with the booklet, 150 Million Reasons for 
Fair Trade. 

Is it worth fighting for from the manufacturers’ point of view 7% 


WHY BE BOTHERED 


Judging by the general apathy of the majority of manufacturers since the 
Schwegmann decision, it Would not seem so, Of the 5.978 fair-traded items which 
were price-cut by Macy this summer, only about a dozen were withdrawn by the 
inanufacturers. 

To some it appears that the Supreme Court merely hurried the inevitable. The 
seller’s market is on the wane and the pressures of competition—-including 
growth of private brands—are increasing. 

Many manufacturers are facing the handwriting on the wall: The time has 
come for old-fashioned, hard-hitting selling—with price as well as quality and 
service as a competitive element-——by retailers as well as by manufacturers 
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A STATEMENT FROM THE MAKERS OF BAYER ASPIRIN 


(Pro-fair-trade position is typified by Bayer, which suffered as a loss leader in 
war) 


The exploitation of the good name of Bayer aspirin by price-warring stores is, 
in our opinion, jungle tactics and not in the interest of fair play in the market 
place. 

The stores which are advertising Bayer aspirin at a price considerably below 
their cost are not philanthropists. It is our belief that they hope to give custom 
ers the impression that other goods are sold at similar bargain prices—to 
encourage them to buy other items on which the stores will make up their losses 
from the sale of Bayer aspirin at these ridiculous prices. We have discontinued 
the sale of our merchandise to stores which adopt these practices. 

Bayer aspirin has been chosen aus a loss leader only because the consumers 
of America have acknowledged its value by their purchases over the years. As 
a matter of record, Bayer aspirin is one of the few items vou buy which has 
not gone up in price during the entire war and postwar-inflation period. In 
fact, the price vou have been regularly paying is lower than what you paid during 
World War Tand at the very bottom of the depression of the 1950's, 

The price which your druggist Charges is a fair price. We hope you will con 
tinne to patronize him so that he can continue to serve you-—night as well as das 

Tuk Bayer Co. Diviston or Srerting Drue, INe., 
James Hinn, Jr. Chairman and President. 


Con ATTITUDE IS TRADITIONALLY Macy's, WHtcH CELEBRATED SCHWEGMANN 
Drecrston With Prick Spret 


The United States Supreme Court decision of May 17 unties our hands—and 
our prices—on 57S items of merchandise we could not until now “sell-for less” 
(* * * stubborn Macy idea) than price-fixed prices. 

For 14 vears Maey’s has faced a curious dilemma—-on thousands of items in 
this store. On a lot of trade-marked merchandise. On inany famous-name 


products. On certain national brands, 
* * 


It seemed like a dead-end dilemma, It was as frustrating as if 

* * * as if vou wanted to sell vour lawnmower to your neighbor * 
and your neighbor wanted to buy it) * * * and you named a price he liked 
, and suddenly the manufacturer who made the lawnmower popped up 
and said, “Whoah! Yon can't do that. You'll have to charge 85 more. It's the 
law {” 


* * 


rHIS WOULDN'T BE MACY'S 


That's the kind of dilemma we've faced, not on used lawnmowers, of course, 
but on spic-and-span new merchandise we've wanted to sell for less than price- 
fixed prices. They call it price-fixing. We call it keeping prices up. For under 
luwWs passed 14 vears ago, it's been actually illegal to lower a price on thousands 
of products you want. From toothpaste to typewriters. From electric bulbs 
to eleetrie Washers. From brand-name biscuits to best-selling books. 

(Lucky for Maey'’s customers this didn’t go whole hog. Less than a tenth 
of the billion dollars or more of good things we've sold in these vears fell under 
price-fixing. On all the rest—on nine-tenths of the tremendous flow of Macy 
merchandise into millions of homes-——-Maecy price-free prices went along with 
each purchase. 

Otherwise this wonldn’t be Maeyv's!) 


NOW JUST ONE THING HAS CHANGED 


The United States Supreme Court quietly announced that price-fixing by 
compulsion is wrong 

Not price-fixing per se—that can go on, and maybe will for a while. 

The decision compels no one to put prices down. But it removes the power 
to compel us to keep prices up. 

That's all that Macy's asks, or wants, or needs—as anybody who knows 
Maey’s knows. 
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Saving you cash” has been the life and soul of Macy's for 93 years. It’s been 
the big idea of this business since its swaddling days. Its a habit, a fixation, 
au philosophy. It's paid us well. 

It would take a 500-page book (there is one, by the way) to tell the story of 
Macy's faithful efforts, across the years, to hold prices down. 


NOTHING NICER EVER HAPPENED 


This time the Court’s decision was a windfall. Macy's wasn't party to the 
case, deserves no credit for its outcome, But nothing nicer every happened 
to Macy's. We are delighted that this hefty blow for price freedom has been 
struck—aud doubly pleased that it came when it was needed most, at this 
critical juncture in America’s fight against inflation, 

Yesterday, our prices on 5,978 items were fixed at levels the manufacturers 
set and the law upheld. 

Today—in one sweeping overnight change—they are Macy prices Price-free 
prices—-naturally lower 


YALE UNiversity LAW Serooer, 
New Haven, Conn., March 12, 1952 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, House of Representatives, 
Washington, me, a. 

My kak CONGRESSMAN CELLER: Tam enclosing for the consideration of a ir 
committee, and of its relevant subcommittees, a statement in Opposition to pet 
ing legislation which would restore the effectiveness of State fair-trade lewisla 
tion, and in favor of the repeal of the Miller-Tydings amendment to section 1 of 
the Sherman Act. In view of the shortness of time available, I am sending this 
Statement along now, With the present list of signatories, und requesting your 
permission to add other signatures in its support during the next week or so, 
When the group canvassed on this matter will have had time to reply. All the 
Signatories are ecohomists or law p rofessors who speck tlize in the stur ly of indus 
trial organization, competition and monopoly, 

Sincerely yours, 
EvUGENE V. Kos 

Enclosure. 


STATEMENT IN OPPOSITION TO Fatr-TRApE LEGISLATION 


(Submitted by M. A. Adelman, Massachusetts Institute of Technology; Ralph s 
srown, Jr., Yale University Law School; Kenneth S. Carlston, University of 
Lllinois College of Law: J. K. Galbraith, Harvard University * Harold C. Havig 
hurst, Northwestern | niversity School of Law: Edward 8. Miuson, Harvard 
University; Fritz Machlup, Johns Hopkins University; W. Rupert Maclauri: 
Massachusetts Institute of Technology: John Perry sr ae Yale University 
Prof. Frauk Kennedy, University of Iowa Law Sch ; Prof. Carl Fulda, 
Rutgers University Law School: James A. Rahl, Mer hwestern University 
School of Law; Lloyd G. Reynolds, Yale University ; * he ne V. Rostow, Yak 
University Law School: O. Glenn Saxon, Yale University: Louis B. Sehwuartz 
University of Pennsylvania Law School; George W. Stocking, Vanderbilt 
University; James Tobin, Yale University: John Thompson, Yale University 
Law School; Jesse W. Markham, Vanderbilt University; John DP. Frank. Yale 
University Law School) 


We are opposed to legislation undoing the effect of Schiregemann Bros, vy. Cal 
vert Distillers Corp. (341 U. S. 384 (1951)). In fact we support the outright 
repeal of the Miller-Tydings Act Resale price maintenance has no place in a 
society which depends on the competitive mae as a major instrument 1 
determining price and output. Whatever appeal t he device may have had in a 
depression, there are no sound arguments in its favor under present and pros 
pective circumstances of near-inflation, and of high-level employment. 

The original passage of the Miller-Tydings Act, and of the State fair-tradk 
laws to which it gave scope, rested on an erroneous analysis of the depression 
The depression was a time when prices fell. Therefore, the supporters of fail 
trade laws contended, we can raise prices by law, and end the depression. Th 
was the same case advanced for the NRA, the Smoot-Hawley tariff. and other de 
Vices of protection against the consequences of depression. The argument w 
incorrect, Fixing retail prices, in the face of inadequate demand, could o1 


95481—52—ser, 12—— 57 
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eut the volume sold, further intensify the depression, and complicate the task 
of recovery. 

At the present time, the economy is working under the forced draft of the 
rearmament program, and the price system should operate to extract every pos- 
sible ounce of production from industry and agriculture to absorb and offset 
the volume of purchasing power left in the pockets of consumers after taxes. 
ven after the bulge of the rearmament program is passed, the economy will in 
all probability be kept at high levels of employment and economic activity by 
the policies of business and government. Business should be required to com- 
pete vigorously for its share of the public’s purchasing power. There is no 
excuse in a capitalist economy for the subsidy of price fixing in the ordinary 
distribution of food, drugs, clothing, and other consumers goods. Existing law 
offers fully adequate protection against genuinely predatory and cutthroat 
competition. 

The drive for price fixing by law comes from some groups of retailers who 
obtain their supplies through the older channels of wholesale distribution. They 
want to sell in their local markets under monopolistic conditions—that is, free 
of price competition. Not only do they want to eliminate competition with each 
other. They also typically oppose the growth of chain stores, mail-order houses, 
cooperatives, department stores, and other techniques of distribution which have 
over two generations greatly increased the degree of competition in, and reduced 
the costs of, the distribution of consumers goods in almost every local market of 
the United States. Experience proves that the efficient retailer, if he gives 
good service, can compete with the chain store and make a reasonable profit. 
There is no ground of public policy for restricting the development of the 
newer methods of distribution which have so greatly reduced the social cost of 
distribution in this country. 

Unless competition in distribution is preserved and encouraged by law, con- 
sumers may well be deprived of most of the advantages of technological progress 
in production. Retail price maintenance is characteristic of economie practice 
in Western Europe, and is an important factor in the relatively slow rise in the 
standard of living of Western European countries. It has been regarded as con- 
trary to the policy of the antitrust laws since Justice Hughes’ celebrated opinion 
in the Dr. Miles Medical Co. case in 1911. In a long line of cases the Supreme 
Court has held that devices for retail price maintenance are illegal—and that 
the overriding policy of the Sherman Act in favor of competition (Standard Oil 
Co. vy. Federal Trade Commission, 71 8. Ct. 240, 249 (1951)) qualifies and limits 
even the exception of the Miller-Tydings amendment, so as to confine it to the 
narrowest possible ground. (lt nited States v. Bausch & Lomb Optical Co., 32 
U. S. 707 (1944): U. 8S. v. Frankfort Distilleries, Inec., 324 U.S. 293 (1945) ). 

Resale price maintenance is incompatible with the principles of a market 
economy. This is a good time to abolish it. The repeal of the Miller-Tydings 
amendment now would put the economy into a better position to meet the pres- 
sures which future changes in supply and demand relationships may call for 
more flexibly and more effectively. 

M. A. Adelman, Massachusetts Institute of Technology; Ralph 8. 
Brown, Jr., Yale University Law School; Kenneth S. Carlston, 
University of Illinois College of Law; J. K. Galbraith, Marvard 
University: Harold C. Havighurst, Northwestern University 
School of Law; Edward S. Mason, Harvard University; Fritz 
Machlup, Johns Hopkins University; W. Rupert Maclaurin, 
Massachusetts Institute of Technology: John Perry Miller, Yale 
University; Prof. Frank Kennedy, University of Iowa Law 
School; Prof. Carl Fulda, Rutgers University Law School; James 
A. Rahl, Northwestern University School of Law; Lloyd G. Reyn- 
olds, Yale University; Eugene V. Rostow, Yale University Law 
School; O. Glenn Saxon, Yale University; Louis B. Schwartz, 
University of Pennsylvania Law School; George W. Stocking, 
Vanderbilt University; James Tobin, Yale University; John 
Thompson, Yale University Law School; Jesse W. Markham, 
Vanderbilt University; John P. Frank, Yale University Law 
School. 
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Foop STORES MAKE SENSATIONAL GAINS IN LRUG AND ToILeTRY SALES 
{From Progressive Grocer, February 1952) 
(By R. W. Mueller, Managing Editor) 


Kighty-five percent of leading stores now handle drugs and toiletries 
Average department contributes 2 percent of total store volume, 4 
percent dollar margin. Food store drug volume in 1951, $340 mil- 
lion; will climb with better merchandising. 


“Drugs and toiletries are the most important new line since grocery stores 
added fresh meat and produce.” 

That's the consensus of leading food store operators taking part in the Pro- 
zressive Grocer survey on “drug” sales through food stores. 

Fighty-five percent of the Nation's leading supermarkets and superettes now 
sell selected health and beauty aids, compared with only 37 percent 10 years ago. 
Never before in the history of American food retailing has such an important 
nonfood line been adopted so quickly, so smoothly, and so successfully. 


SALES 340 MILLION IN 1951 


Because of the tremendous consumer traffic in food stores and the ease with 
which sales can be promoted, the sales of drug items in food stores have now 
risen to an estimated $340 million a year, and are still growing with each day 

Of the several factors responsible for this tremendous drug volume in food 
stores, two are the most important. Tle sheer magnitude of customer traffic into 
food stores, numbering over 200 million persons a week, provides the opportu- 
nity of exposing popular drug items to at least four times as Many Consumers as 
any other kind of store. Secondly, self-service display, giving shoppers the op- 
portunity to pick up merchandise, read labels, study contents, and browse un 
hurriedly through the whole line of selected drug products, is not only building 
extra sales for food stores but also winning new customers for drug products now 
carried in leading supermarkets, superettes, and even smaller stores 

Operators from coast to coast, in big cities and small towns, in main shopping 
districts and in neighborhood locations, have all found a steady volume and 
good profit in the right kind of a drug line. 

A properly stocked self-service department located in a high-traffic spot does 
about 2 percent of total store sales—a volume that would pay off even if drug 
margins were no larger than grocery margins. But with drugs yielding a margin 
of over 30 percent on sales, the line contributes 4 percent or more of a store's total 
dollar margin, 


VOLUME WILL GO HIGHER 


As a result drugs are now topped only by meats, fresh fruits and vegetables, 
dairy, and baked goods in terms of dollar margin. Yet most operators believe 
that drug volume will go much higher than 2 percent of total store sales. Now 
that leading brands are readily available, retailers are turning their merchan- 
dising skill to the line and report that when the departiuent is given good location 
and identification, when department housekeeping is improved, stock “outs” held 
to a minimum, and a continuing program of special displays is used, drug sales 
reach 4 percent and even 5 percent of total store volume 

Consumers themselves are to a great extent responsible for the big and ever 
growing drug volume through food stores. They visit food stores three to four 
times more often than drug stores. They appreciate the convenience of buying 
their everyday toiletry needs as they shop for foods. The neat, yet complete 
department reminds them to buy many items before they “run out” and, of course, 
sells them many things for the first time. Food store operators say that a 
self-service drug department makes a hit with all shoppers, both men and 
women, and inasmuch as they see the department on each store visit, they buy 
more and more of their needs from it. 


27 MAJOR CLASSIFICATIONS IN BASIC INVENTORY 


In general, food store drug sales are confined to only 27 tmajer commodity 
classifications of the large number of drugs and toiletries that are available, 
and these constitate the basic inventory. These commodities, together with 
percent of stores handling each, are shown in the table on page 33. Super 
markets, superettes, and smaller stores all carry a fairly wide range of these 
commodities. Out of a total of 27 commodity classifications supermarkets on 
the average are handling 24, superettes 21, and smaller stores 19 
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As stores increase in size, they naturally handle more items, that is, more 
brands and more sizes within each commodity classification. Supermarkets 
handle an average of 214 items, superettes 128 items, and small stores 99 items. 


WELL-KNOWN BRANDS FEATURED ALMOST UNANIMOUSLY 


Operators almost unanimously agree that well-known, well-advertised brands 
are the backbone of the department. They report that the three to four leading 
brands in any commodity classification usually make up 70 to 80 percent of total 
sales. The slower selling brands, often 10 or more in number, account for 
the remaining 20 to 80 percent of total commodity sales, and cannot be profitably 
handled in most food stores. 

Operators with long experience in drug merchandising recommend that special 
attention be given to the large and medium package sizes in most brands, for 
they represent the big proportion of total sales. The small sizes are important, 
but the large and medium sizes are most popular with the public. 

Procurement of drugs, a difficult and devious job a few years ago, is no longer 
au problem for food retailers. The leading brands are readily available from 
not one, but usually many sources. 

The operators who participated in this survey obtained 40 percent of their 
drugs from grocery wholesalers, 35 percent from rack jobbers, 19 percent from 
drug wholesalers, and S pereent direet from manufacturers. Most stores report 
that they buy from not one, but several sources. Buying habits vary somewhat 
according to size of store, as is revealed in the chart on page 5d. 

Rack jobbers, whose service includes weekly or biweekly visits to the store 
te take inventory, restock shelves, price-mark individual items, and handle Fed- 
eral tax details, have played and will continue to play an important role in food- 
store drug sales. Naturally, these “rack jobber” services are not free, and 
the retail margin is slightly lower than when the store buys from a low-cost 
grocery wholesaler or direet from the manufacturer. Grocery wholesalers, 
now the leading suppliers, are making a determined bid for an even larger 
proportion of this gigantic new business by enlarging their inventories, pro- 
viding merchandising assistance, and sharpening up their services in general. 
That food-store operators recognize the outstanding profit potential in drugs is 
indicated by the fact that the majority give the department the best possible 
location in the store. They locate drugs “up front” where the line will get 


HiaXimum exposure to traffic. 
84 PERCENT DISPLAY DRUGS IN SEPARATE LOCATION 


Of the stores surveyed, 94 percent display draigs separately within a depart- 
nent or section of their own. They say it is highly important to keep all these 
related products together and in that way impress customers with the full vari- 
ety, the wide inventory that the store offers. This department is one of the 
most carefully shopped of all, for men and women like to look over the depart- 
ment item by item to see what is available. A high percent of purchases are 
made on impulse. 

Drugs and toiletries more than earn their space and their preferred location— 
for drug sales per square foot of floor space are about double the over-all store 
average. Dollar margin (gross profit) per square foot in drugs is therefore 
about four times the store average, for the 30 percent or more margin on drugs 
is nearly double the over-all margin of 15 to 17 percent in most stores. 

Many operators participating in this survey came out wholeheartedly in sup- 
port of fair-trade prices for drugs and toiletries. The margins on drugs are 
extremely generous when compared to traditional grocery margins, and leading 
food merchants are anxious to maintain them, for they do not expect any let-up 
in price competition in the period ahead. To some extent drugs are compen- 
ing for the extremely low margins on many regular food preducts, and operators 
are not anxious to disturb fair-trade prices. 

The most popular location for the drug department is to incorporate it into a 
regular shelving or gondola section. (For department location see below.) Most 
sieres use special fixtures. As a rule the fixture has more shelves and shelves 
are shallower because size of package is relatively small. 


MANY OPERATORS USE MORE THAN ONE LOCATION 


Self-service racks in front of the check-outs are also widely used, and many 
operators report excellent sales results. Another popular location is the gondola 
end and many operators use two or more such spots 
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Except in very large markets clerk-service departments are not profitable 
report merchants who have had experience with them. Several operators re- 
ported that sales doubled when they switched from clerk to self-service in drugs. 


PILFERAGE NOT SERIOUS PROBLEM 


Drug departments are subject to some pilferage, of Course, but most operators 
State that they do net consider the problem as serious. Although it is difficult, 
even impossible to determine the extent of pilferage, most stores which have 
attempted to do so, estimuite that 2 to 3 percent of sales can be expected. But 
the 80 percent, or more margins easily compensate for this small loss, they say. 
The “up front” location usually given to drugs is a deterrent to theft as well as a 
powerful sales promotion factor. 

Also attesting to the skill and enthusiasm with which food-store operators 
are selling drugs is the fact that two-thirds of the merchants participating in 
this survey reported higher sales in 1951, an increase of 22 percent over 1950. 


MANY PLAN ENLARGEMENT 


Furthermore, nearly half are definitely planning to enlarge and improve their 
drug departments in 152. Many will give more space to drugs, will add new 
commodity classilications, and of course, add new brands and increase the num 
ber of sizes in various brands. 

The food store in a remarkally short time has established itself as the Nation's 
No. 1 outlet for some of the largest-selling drug and toiletry brands. Now that 
the procurement problem is a thing of the past, food stores ure ready, able, und 
anxious to assume even greater importance in selling widely accepted, steadily 
consumed, highly advertised brands. 

Operators who have not yet done so, should take a new look at their drug de 
partments, for this permanent addition to the traditional food store inventory 
ean bring rich rewards to the alert operator, regardless of whether he ruus a 
supermarket, superette, or smaller store, 

































































Eprror’s Nore The terms “supermarket,” “superette.” and “‘smaller store” are used 
in several charts and tables and also within this article. The terms as used in this s ey 
in general refer to stores with approximate sales volume as follows Supermarket Annual 
sales of S200,000 or more Supe rette Annual sales of $100,000 to s Oo OOD Smaller 
store Annual sales of less than $100,000, 

85% 

70° 
647% 
51% 
37% 
194) 1946 1949 1950 195] 
PER CENT OF STORES HANDLING DRUGS | 

Phenomenal increase in the percent of leading stores handling drugs and toiletries is shown 
in the sensational climb since 1941. Today, most stores consider drugs an absolute neces 
sity, for customers appreciate the convenience and expect their food stores to handle 
these products. Also, drugs make a big contribution to store olume and profit Ne er 
before, say operators, has such an important nonfood line been adopted se ¢ kly and 


successfully as have drugs and toiletries 
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HIGH LIGHTS OF DRUG AND TOILETRY SURVEY 


1. 85 percent of stores surveyed now handle drugs and toiletries, compared 
with 37 percent in 1941. 

2. Drug and toiletry department adds about 2 percent to total store sales, 40 
percent to total store margin (gross profit). 

3. Food stores sold an estimated $340 million in selected drugs and toiletries 
in 1951—promise to increase sales sharply in period ahead. 

4. Leading drug and toiletry brands now readily available to food stores from 
Inany sources. 

5. Operators find it pays to give drug department preferred, high-traffic 
location. 

6. Drug sales per square foot of floor space and double over-all store average, 
dollar marking four times store average. 

7. Food stores support fair-trade prices for drugs and toiletries. Average 
margin 30.5 percent on sales. 

8. Sixty-four percent of stores report drug sales np 22 percent over previous 
vear—A7 percent plan to enlarge and improve department in 1952. 


Of stores handling druys, percent that handle each of 27 major commodity 
Classifications 


Percent of | Percent of 

stores handling stores handling 
Teeth. peste... ....~.5..--5-cuc-2~ | 9B) Poreenak seegerante.......... +... 81 
Sanitary napkins................ 98] After-shave lotion__......-....... 79 
ee ROE aer anne eer ence 97 | Baby powder sesshpieceimacaieaan Se 
SE ae ae fi) Reeser EeC oe TD 
Shaving cream... iciclceidietin cokatabetatcs 93 | .  e 75 
ee Re ee er eee oes 69 
Pirst-aid supplies._.__.........- Oe bt aia icciinsestinnsreiceitanions 67 
Laxatives wa Bee TN iis tenia nee meneeninn 63 
Tooth brushes__- steel cena Wills ebitiedeas I eee 57 
eee nee 52 
Mend fethet......1..6........ SST Nering betties..................- 50 
INE nares an dicsdd idenecipmcacommmonenne 4 | Pood care oan... <== 3 
se Se ee Bee) PRONE BUR oi ci rrerreienes 41 
ewe Wee. 6 eeu 83 | 


Note.—The commodity classifications shown here comprise the basic list of drugs and 
toiletries now handled by leading supermarkets, superettes, and smaller stores throughout 
the country. It can serve as a checklist for stores not yet handling and for stores planning 
to enlarge drug and toiletry departments. Three or four brands in each commodity gen 
erally aecount for the greater part of total sales in any commodity, say operators. They 
stress the importance of handling well-known, widely accepted merchandise if maximun 
success is to be achieved in selling drugs 


What stores handle 


AVERAGE NUMBER OF COMMODITY CLASSIFICATIONS 
Commodities 


All stores ._. .- eo eds ee Se Soe ica ci satligadan 21 
Supermarkets es Rowen Serer? ae eee See mais 24 
Superettes : : aac ees : ei 21 
pmaeer stores... -.i....< vy eee | i - eee = a 19 
AVERAGE NUMBER OF ITEMS 

Items 
All stores a 4 : ‘ = : es 12s 
Supermarkets. —-—- --_- 3 diac Sie Bens P east: 
Ee ae es ee at eee Oe ee HERE See Eee ee ee Eee 128 
Smaller stores__- ¥ Sicinteasbessar cake ns hacsibcgtnaiiman deseo’ noliases aetna Be Besse, SE ' 9 


Nore.—The table at the top shows the average number of commodity classifications 
handled by leading stores out of a possible 27 commodities shown on p. 53. As is Shown 
here, leading markets in all volume brackets are now offering their customers a wide range 
of drugs and toiletries. However, on looking at chart below. it will be seen that super- 
markets and superettes handle considerable more brands and more sizes in each commodity 
Larger-sized packages are best suited to food stores, report operators who have annlyzedt 
total sales done by each size. 
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Proportion of drugs bought from each major source of supply 





Super Super- Smaller 

markets ettes stores All stores 
; Percent Percent Percent Percent 

Grocery wholesaler 20 $2 44 th) 
Rack jobber $] 31 23 23 
Drug wholesaler 15 1Y 20 19 
Direct from manufacturer 15 % ; 8 
Total 100 100 100 100 


Note.—Grocery wholesaler is leading supplier of drugs and toiletries to food stores, according to super 
market, superette, and smaller store operators surveyed. Cirocery wholesaler, together with rack jobber 
' 














(service wholesaler) supply 73 percent of all drugs and toiletries. However, now leading drug and 
woiletry brands are readily and openly available from several sources in most communities, most stores buy 
from 2 or 3suppliers. Operators report that grocery wholesalers are enlarging drug inventor ind improv 
ing their merchandising services. Dealers also report an increasing trend to direct buying in many of the 
best selling items . 
How and where drugs are stocked 
Seu s ~ i cat 
ice ° , wives ‘ k 

ondola iwK ul ( 

or shelf k-out gondol i 1 

Percent /? Perce i f i ¢ 
All stores 52 4 13 19 i4 
Supermarkets iy 2 lt i4 1] 
Superettes ) 7 2 % 12 
Smaller stores 47 om) > - 12 

Note.--Majority of stores locate drug and toiletry departments in regular ¢ i ) Wa ving 

Other popular arrangements are racks in front of Check -outs ard at gondol nd Moar tores use? ethan 
one location. Consensus is that drugs definitely merit a preferred location where they w } , dito 
greatest possible trathic Phey deserve the best location because of their good \ 1m Lcept 
erous margins, and higher than average sales per square foot of floor spac tpied Dru ‘ ch 
more “special” display in period ahead 


Recapitulation of analysis made on advertising space in magazines of national 


circulation 





Magazine Isstie vertisin manu turer rho 
p? / / ‘ 
Newspaper: Roto section: American Weekly Apr, 22, 1951 , HO. YI 
Magazine 
Better Homes and Gardens Mareh 1951 107.9 Ss s 
Collier's Apr. 21, 1951 435.37 144 
Cosmopolitan May 151 > 4s ( j 
Ladies’ Home Journal March igs! SA. tL BOF fh 
Life Mar, 19, 1951 70.38 y 52 
Look Apr. 24, 1951 67.49 32. 31 17 
Photoplay March til $1.37 LY. 02: 62.5 
Saturday Evening Post Mar. 17, 1951 Vis! 43. 5 17.4 
True May 1951 2H. TAS 45 24.11 
Woman's Home Companion Marcel I 05. 90 {2 25 41 


Source: American Fair Trade Council, Ine., Gary, Ind 


AMERICAN FAIR TRADE COUNCIL, IN« 
Gary, Ind,, July 27, 1951. 


Subject: Anticoercion resolution. 
To All Members of American Fair Trade Couneil: 

After many meetings and conferences and 2 thorough discussion of current 
fair-trade problems—with major factors—the board of directors of your council 
today adopted an anticoercion resolution in the exact form enclosed herewith 
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This resolution was drawn to give AFTC and every other association, whether 
of manufacturers or resellers or both, a well-considered opportunity to make 
clear to governmental agencies, to Federal and State legistatures—and to the 
public —that the associations or groups interested in fair trade, that are willing 
to impair the potential of fair trade for service to the public by risking its 
disrepute, are so negligible in number and in influence as not to provide any 
reasonable basis for condemnation of the intent or effect of any State fair-trade 
law or of the Miller-Tydings Liw, as originally enacted. 

Your directors believe it is high time that there be a well-illuminated separa 
tion of those, here and there, who tiny be willing te risk burdening Federal and 
State law-enforcement agencies with added responsibility for stamping out illegal 
or criminal collusive or conspiratorial activities to coerce others to turn the clear 
and constructive purpose of fair-trade laws blindly to their own advantage, un- 
fairly to suppliers, competitiors, and/or the public. 

Enclosed is a copy of a publicity release dated July 27 and sent to a large 
number of business and trade publications. You will nete that your council, in 
this release, offers to supply printed copies of the resolution to the officers of any 
trade association Who may request them. This offer will be made direetly to all 
known national associations of inanufacturers or resellers Cor both) concerned 
with trade-marked products for resule—with a sugeestion of carly adoption by 
the governing body of the association, with copies to ALTC 

Our investigations have suggested that, almost without exception—and pos 
sibly entirely withont exception——organizations of resellers of trade-marked 
products will welcome this convenient opportunity to help assure Government 
und the public that any remaining disposition to condnet illegal or criminal 
activities to effect, by coercion, abuses of fair trade not in the public interest, 
is so limited as to areas or secments of a few industries as to provide no adequate 
basis for considering a withdrawal of any of the benelits of fair trade from the 
consuming public. 

All agencies of Government known to be duly concerned are receiving copies 
of this bulletin--and of course will be kept formally advised, from day to day, 
as to the identity of trade associations that have adopted this anticoercion resolu- 
tion and have sent the requested copies to AFTC (see footnote on form). 

AFTC, as you well know, is an organization of manufacturers, in widely diversi- 
fied industries, fair-trading their produets nationally. Fair-trading mannfac- 
turers in diversitied industries, exclusive of the mammoth heverage and 
pharmaceutical industries, serve the public annually, as te value of retail sales, 
with a much greater volume of products under voluntary fair trade than are 
provided by the beverage or pharmaceutical industries. Widespread erroneous 
notions to the contrary notwithstanding, no single industry has any majority 
interest in fair trade or has any dominant or decisive influence in the field of 
fair trade. 

It seems high time, in the public interest, that straightforward and sincere 
manufacturers and resellers practicing voluntary fair trade be relieved of all 
unfair onus of erroneous official and publie notions about fair trade—in or 
that fair trade may soon be restored to its potential for service intended by 
Congress when it enacted the Miller-Tydings law. 

It is believed that the availability of this anticoercion resolution form, and 
the enthusiastic endorsement it is expected it will receive at once from influential 
trade factors, will give to Government, including Congress, and to the publie, 
that better understanding which will make apparent the public need for restoring 
the heneficial economic influences of voluntary fair trade in and between all the 
i> Stutes that have fair-trade act. 

United States Attorney General McGrath, in a reeent discussion of his publicity 
releases bearing upon price-fixing, took no position that would indicate any 
reluctance to accept cooperation of any organization of manufacturers and/or 
resellers looking toward cleaning up any remaining criminality infesting the field 
of merchandising, as relating to collusive efforts to coerce makers or resellers 
in any matter having to do with the fair-trading or pricing of products, either 
intrastate or interstate in scope. 

This council believes that the Attorney General, and all other legislative and 
law-enforcement agencies concerned therewith, are entitled to the fullest possible 
cooperation of law-abiding manufacturers and resellers looking toward the 
complete eradication of such criminality. 

Cordially, 


JNO. W. ANDERSON, President 
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for immediate release, from American Fair Trade Council, 

Gary, INb., July 27, 1951.—Unlawful or criminal collusion by producers of 
resellers to fix prices to the disadvantage of the public was denounced here todas 
by the board of directors of American Fair Trade Council. The council board 
adopted an anticoercion resolution which, according to John W. Anderson, its 
president, “assures all State and Federal agencies duly concerned with legist: 
tive and enforcement activities directed at the stamping out of unlawful co! 
lusive or coercive price-fixing, that this council] condones no such criminality 
and does not shield any individual or group guilty of such price-fixing or of 
any collusive coercion of a manufacturer to fair trade any product he might 
not otherwise fair trade, or to fair trade at any price le might not otherwise 
choose as a minimum fair-trade price for his product. This council is assured 
that illegal pricing, as affecting fair trade, does not eNXist to any extent that 
would put at all in question the value of fair trade to the public 

ina bulletin to its members today the council stated, “United States Attornes 
General MeGrath, in a recent discussion of his publicity releases bearing upon 
price-fixing, took tio position that would indicate any reluctance to accept co 
operation of any organization of manufacturers and/or resellers looking for 
ward toward cleaning up any remaining criminality infesting the field of mer 
chandising, as relating to collusive efforts to coerce makers or resellers in amy 
matter having to do with the fair trading or pricing of products, either intra 
state or interstate in scope 

“This council believes that the Attorney General, and all other legislative 
and law-enforcement agencies concerned therewith, are entitled to the f 
possible cooperation of law-abiding manufacturers and resellers looking toward 
the complete eradication of such criminality 


“We have been asked already for sets of copies of this resolution to be used 


i 


by associations eager to join this demonstration of good faith.” continued Mi 
Anderson, and we intend to make such copies promptly available to all trade asse 
ciations interested in branded preduets, whether of manufacturers and or re 


sellers who may request them 
“This action was taken solely by the American Fair Trade Council, without 
previous discussion with other organizations of manufacturers audsor resellers 
orof manufacturers not members of this council. Such organizations, neverthe 
less, aire expected to voice no disapproval of this ARPC aetion Mr. Anderson 
concluded 
ANTICORRCION RESOLUTION 


Whereas tnuch of the opposition to fair-trade laws and to the Miller-lydings 
\ct has been based upon erroneous claims that under fair-trade laws there la- 
been, in all fair-trading industries, widespread collusive action of resellers to 
coerce mmanufacturers to fair-trade products they might not voluntarily fain 
trade and to fair-trade them at prices they might not choose voluntarily, and 

Whereas unlawful collusion to fix prices to the disadvantage of the public was 
known and practiced long before the existence of any fair-trade law, and it is 
inderstood still may be practiced unlawfully by manufacturers aud resellers in 
fields of production and distribution having nothing to do with fair trade, and 

Whereas we believe the benefits of fair trade to the public greatly outweigh 
und disadvantage to the public arising from occasional invasion of the tield 
of fair trade by traditional unlawful collusive coercion, and 

Whereas fair-trading is, by all of the 45 State fair-trade acts, the right of a 
nainufacturer to name voluntarily the minimum resale price of a product best 
ing his brand and sold in free and open competition with other products of the 
same general class, aud 

Whereas any collusion to cause coercive interference with the right of the 
manufacturer to act voluntarily (@) in electing whether or not to fair-trade 
product bearing his brand, and (4) in choosing the competitive price at which 
that product is to be fair-traded, is understood to be uninawful collusion, under al 
fair-trade laws and under Federal law, and 

Whereas we believe it is clearly in the interests of the public, and of the 
members of this organization, that the power of fair trade (1) for retarding the 
crowth of retail monopoly through unfair extermination of smaller retailers, 


(2) for inducing manufacturers to strive competitively to give the public greatest 


product value with relation to retail price, (3) for protecting the public from 
entrapment oY “S percent loss leader—%)-percent profit feeder” retailer deceptio 
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and for rendering other service in the public interest, be fully restored, un 
hampered by unlawful coercive departures from the clear intent of fair-trade 
laws: Now therefore, be it 

Resolved, That this organization (which has no policy, purpose, or practice 
violative of any law as interpreted to it by counsel) shall not aid, encourage, or 
tolerate, and does not condone, unlawful collusive action by any of its officers 
and/or members, or by any others, to coerce or force, directly or indirectly, any 
manufacturer, producer, or reseller, to fair-tade or agree to fair-trade any 
product, or to establish, at any particular figure or within any particular range, 
any resale price of any product, fair-traded, or non-fair-traded, or to refrain 
from selling any product to any particular reseller or class of resellers. 

And, to give effect hereto, this organization hereby pledges to the Attorney 
General of the United States, and to all duly empowered investigative and en 
forcement agencies of Federal or State government, including Congressional 
committees, that it will not suppress, or aid or encourage others to suppress, 
significant truth sought by any such agency with relation to any such coercive 
activities which may be claimed at any time to have originated or to exist within 
this organization, and promises full and sincere efforts to discourage all unlawful 
collusion to effect the fair trading, or the pricing, of any product, whether collu 
sion between manufacturers and/or resellers as affecting non-fair-traded products 
or as affecting products fair-traded or proposed to be fair-traded. 

The above resolution (intended to restrict or impair in no way the lawful right 
of an individual citizen, acting alone and not in concert or collusion with any 
other, to voice any opinion he may choose, as to the matters above-mentioned ) 
was duly adopted on the 27th day of July 1951, by the governing body of the 
undersigned organization, having its principal oflice at 1434 West Bleventh 
Avenue, Gary, Ind., and having members engaged in the business of manufactur- 
ing in diversified industries. 

AMERICAN Fair Trade CouNncit, 
Jno. W. ANvERSON, President. 
JosePpH S. Hoover, Secretary. 


IMporTANT Nore.—Fill in fully and execute all three copies. Place white copy 
in your file. Mail the other two copies promptly to the American Fair Trade 
Council, Gary, Ind., to be held by it in a file to be kept open for examination by 
any interested Government authorities. 


JANUARY 18, 1952 
Mr. Jorn W. DARGAVEL, 
Barecutive Secretary, National Association of Retail Druggists, 
Chicago, 1N. 

Drak Mr. DARGAVEL: The Subcommittee on Study of Monopoly Power has be 
fore it three bills relating to resale-price maintenance. Copies of these bills are 
attached for your information, 

Beginning on February 13, 1952. the Subcommittee on Study of Monopoly 
Power wil conduct a comprehensive series of hearings in order to provide for 
the most careful consideration of the measures before it. You are requested to 
appear before the subcommittee on February 20, 1952, in room 346 House Office 
Building, Washington, D. C., at 10 a.m. 

It would be appreciated if your presentation to the subcommittee would be 
directed toward an analysis of the effect of the fair-trade laws upon the manu- 
facturers, wholesalers, retailers, and consumers. The bills in question should 
also he considered in light of your views concerning the effect upon competition 
of the Miller-Tydings Act. The subcommittee wishes to provide all persons in- 
terested in this legislation with an opportunity to be heard. Therefore it is re- 
quested that you arrange your presentation in such a fashion that it will not 
exceed 30 minutes’ reading time. 

It is further requested that 75 mimeographed copies of your remarks be de- 
livered to room 345 House Office Building, Washington, D. C., no later than 
3 days prior to the date scheduled for your appearance. 

Please advise me by return mail as to whether or not you will be available to 
testify on the date set forth above. 

Sincerely yours, 
EMANUEL CELLER, Chairman. 
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THe NATIONAL ASSOCIATION OF RETAIL DRUGGISTS, 
Chicago, January 21, 1952. 


Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. Ceciter: I have your letter of January 18 and I was somewhat sur- 
prised at its contents. You state that the Subcommittee on Study of Monopoly 
Power will couduct a comprehensive series of hearings. It was my under- 
standing when I saw you that if we could arrive at something definite these 
other hearings would be called off and that there would just be hearings on the 
fair-trade legislation. 

Frankly, I question whether we would appear at hearings of the type you 
mention in your letter. I can see no reason for them. No good can be accom- 
plished by them and they may do a great deal of harm. [| hope you will recon- 
sider calling hearings of that kind. I cannot say definitely at this time if the 
hearings proceed as outlined whether we wil! take part in them or not. 

Another thing I should make clear is that I never appear as a witness at any 
hearings. I haven't over the vears that I have been secretary of the NARD. Of 
course, Our association has been represented at any hearings in which we are 
interested. If we are heard at the hearings it will be by someone designated 
by the writer. 

I want to say again that I hope that hearings of this type will not be held 
They are not needed and serve no purpose, except perhaps do harm. They can 
be prolonged and drawn out and the result in the end is that very little is accom 
plished. We wish to go on record as opposed to hearings of that kind, 

Cordially yours, 
J. W. DarGave., Executive Secretary. 


JANUARY 25, 1952. 
Mr. FE. ALLEN Newcomen, 
Secretary, National Wholesale Druggists Association 
New York, N. ¥ 

bear Mr. Newcoun: The Subcemiittee on Study of Monopoly Power is sched- 
uling a series of hearings on bills relating to resale price maintenance legisla 
tion. There are enclosed for your information copies of the three bills which 
are presently before the subcommittee. 

At the present time the subcommittee is arranging its schedule for the hearings 
which, according to present plans, will run for several weeks. At this time no 
date has yet been set for the appearance of a representative from your organi 
zation but, in order to provide the maximum time for the preparation of such 
material as you may desire to present to the subcommittee, [am advising vou now 
of our plans 

Sincerely Vounrs, 
NUEL CELLER, Chairman 


JANUARY 25, 1952 
Mr. k. ALLEN Newcomn, 
Necretary. National Wholesale Druggists Associations, 
New York, N.Y. 

Dear Mr. Newcoomn: Reference is made to my earlier letter of this date regard- 
ing the forthcoming hearings on resale price maintenance legislation pending 
before the Subcommittee on Study of Monopoly Power. 

Since my earlier letter the subcommittee staff has scheduled the appearance 
of a representative of your organization for 10 a. m., February 20, 1952. It is 
requested that such representative as you designate appear before the subcom- 
mittee in room 346 of the House Office Building. 

It would be appreciated if your presentation to the subcommittee would be 
directed toward an analysis of the effect of the fair-trade laws upon the mann- 
facturers, wholesalers, retailers, and consumers. The bills in question should 
also be considered in light of your views concerning the effect upon competition 
of the Miller-Tyvdings Act. 

The subcommittee wishes to provide all persons interested in this legislation 
with an opportunity to be heard. Therefore it is requested that you arrange 
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your presentation in such oa fashion that it will not exceed 50 minutes reading 


time. 

The subcommittee planus to have very extensive hearings and if you believe it 
necessary TO have other representatives of your organization testify at a future 
date, I am sure arrangements can be satisfactorily handled with the subcom 
mittee staff in order to provide for further testimony from your organization. 

It is further requested that 75> mimeographed copies of your remarks be deliv 
ered to room 345, House Office Building, Washington, D. C.. no later than 3 days 
prior to the date scheduled for your appearance. 

Please advise me by return mail as to whether or not you will be available to 
testify on the date set forth above. 

Sincerely yours, 
EMANUEL CELLER, Chairman, 


JANUARY 30, 1952. 
Mr. kk. ALLEN NEWCOMER, 
Secretary, National Wholesale Druggists Association, 
Vew York, N. Y.: 
Referring my letter January 23 requesting your appearance February 20, please 
advise return wire whether or not vou will testify. 
EMANUEL CELLER, 
Chairman, Subcommittee on Study of Monopoly Poirer, 
House Judiciary Committee. 


New York, N. Y., January 30, 1952. 
EMANUEL CELLER, 
Chairman, Subcommittee on Study of Monopoly Porcer, 
House Judiciary Committee, 
House Office Building, Washington, Do C.: 
Retel western trip delaved Answer vour letters January 2 ‘gret unable 
attend hearing February 20 
NATIONAL WHOLESALE DreoGisr ASSOCTATION, 
KE. ALLEN NEWCOMB, Eurecutirve Secretary 
12. 


JANUARY 31, 
Mr. hk. ALLEN Newcourn 
Larecutive Secretary, National Wholesale Dirudgdists lxxocidtion, 
Vew York, N.Y. 

Dear Mr. NEwcoomMe: Thank you for your telegram of January 30 in which you 
indicate vour inability to attend our hearings scheduled for February 20. Will 
you please advise me by return mail whether or not a representative of your 
organization will be available to testify before the subcommittee at a subsequent 
date, 

You can be sure that every effort will be made, in the event vou wish to testify, 
to arrange a date that will be satisfactory to you. 

Sincerely yours, 
EMANUERL CELLER, Chairman 
NEW YorkK, N. Y., February 1, 1952 
IheMANUEL CELLER, 
Chairman, Subcommittee on Study of Monopoly Power, 
House Judiciary Committee, House Office Building: 
Now find IT can rearrange travel fo attend hearing your committee any day 
February 19 through 22. Will appreciate opportunity to testify. Please advise 
BE. ALLEN Newcomen, 
Barecutive Secretary, National Wholesale Druggists Association. 
FEBRUARY 2, 1952 
Mr. Ek. ALLEN NEWcCOMB, 
Bavccutive: Secretary, National Wholesale Druggists Association. 
Vet York, N. Y. 

Dbrar Mr. Newoome: Thank you for your telegram of February 1. The sub 
committee has already completed its scheduling for the period of February 19 
through February 22. However, the subcommittee staff will be in touch with 
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vou for the purpose of arranging another mutually convenient date for a repre 
sentative of your organization to appear before the subcommittee. 
Sincerely yours, 










EMANUEL CELLER, Chairmas 








WHOLESALE T)RtUGGISTS’ ASSOCIATION, 
New York, \. Y., February 4, 1952 





NATIONAI 






Mr. EMANUEL CELLER, 
Chairman, House of Representatives, United States, 
Committee on the Judiciary, 








Subcommittee on Study of Monopoly Power, Washington, LD. ¢ 
Dean Mr. Cecter: Thank you very much for your letter of February 2 advis 
ing that subeommittee hearings have been completely schednied for the period 
February 19 through the 22d. We hope that we can arrange another date on 





which we can appear before your committee 
With thanks for vour courtesy, we are 
Very truly yours, 










NEWCOMI 


re Necreta 











Kk. ALLEN Nrewcomi 
hrecutive far, 


Ir 










National Wholesale Drwe / aciat 





SOC 











Dear Mr. Newcome: Further reference is tiade to our recent correspondence 
concerning your availability to testify at our forthcoming hearings on resale 
price maintenance legislation. Your organization has now been scheduled to 
appear at 10a. m., Thursday, March 6, 1952 

I have alrendy Written to Jou coheerhing the preparation of copies of your 
remarks and other details regarding the hearings Pilense advise me by returt 
wire as to Whether or not the date set will be satisfactory 





Sincerely yours 












KE MANUEPL CELLER, 
Chairman, House of Representative 





Relet regret previous meeting prevents attendance hearing, Washington, 


Thursday, March 6. 






COME, 








From Hardware Age, September §, 1940 






Fain TRADE WITHSTANDS REPEATED ATTACKS 








Kver since the first fair trade law was enacted in 1831, by the 
State of California, there have been attempts by certain elements 


“ 





of business, consumer groups, the press, and by Federal agencies { 
scuttle these laws. Opponents of fair trade made such attempts in 
eight States this vear, and also urged Congress to repeat! the Miller 
Tyvdings amendment to the Sherman Antitrust las 














J. 


R. Keaggy, associate editor of Hardware Ace) 





( 135 








States call except 






By virtue of the fair trade laws which are in effect in 45 
Missouri, Texas, Vermont, and also the District of Columbia) manufacturers are 
permitted to establish the minimum retail prices at which they want their trade- 
marked and branded products to be sold in any of those certain States 

Manutacturers, by entering into contract with one or more dealers in any 1 of 
the 45 fair-trade States, are protected by law against price-cutting on the part 
of any other deaelrs in those States, regardless of whether the price-cutters 
themselves were parties to the price agreements. 

A manufacturer designates a price on a product below which it may not be 
sold, The maker can set a retail price alone, or a wholesale price alone, or prices 
at any or all of the levels of distribution at which his product is sold 
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To be fair traded, a product must be branded, trade-marked, or otherwise 
identified as to its source, and it must be in free and open competition with other 
products of the same general class. 

A product may not be fair-traded if resellers and consumers do not have a 
choice of competitive products. 

Manufacturers of fair-traded goods may not conspire in the fixing of competi- 
tive prices. 

The manufacturer may institute and operate a fair-trade program on his prod- 
ucts without reference to any executive or administrative agency of Government. 

Fair-trade laws have been under attack ever since they were first enacted, by 
certain elements which include some manufacturers, dealers, wholesalers, con- 
sumers, economists, and branches of the Federal Government. The controversy 
about its merits and faults is being carried on constantly. 

Almost every yveur the opponents of fair trade wage a campaign in Washington 
for repeal of the Miller-Tydings Act, the Federal enabling act. Each time these 
opponents of fair trade have failed to muster enough strength to have their 
repealer enacted into law, and it generally dies a natural death and is buried in a 
congressional committee. 


MILLER-TYDINGS UNDER FIRE 


Looking at the Federal picture on fair trade, there is pending in Congress a 
bill (HL. R. 4003) that would repeal the Miller-Tydings Act—the only Federal law 
that permits fair trade in interstate commerce in those States having fair-trade 
laws. In other words, a New York manufacturer may merchandise under the 
fair-trade laws of Pennsylvania or Virginia, or vice versa. 

This bill was introduced by Representative O'Toole, of New York, and has been 
referred to the House Judiciary Committee. The committee is headed by Repre- 
sentative Emanuel Celler, Brooklyn, N. Y., regarded as an opponent of resale 
price maintenance under fair trade. According to VPrinter’s Ink, Mr. Celler 
“doesn't pretend to be objective about fair trade. He’s ‘agin’ it on general 
principles.” 

The O’Toole bill has not been reported out of committee but a subcommittee of 
the Judiciary body is presently conducting hearings under the general heading 
of “Study of monopoly power” and, in these hearings, fair trade is coming in for 
some tough sledding. 

Commenting on the Federal situation, the American Fair Trade Council in its 
monthly newsletter to members, which is prepared by Shanuon Mims, the coun 
cil’s manager in New York, said: 

“Miller-Tydings repeal, besides having strong backing outside of Government 
circles, has strong support within the Government. The Government support for 
repeal is, in effect, a three-pronged attack against fair trade, which boils down 
to this: 

THREE-PRONGED ATTACK 


“1. The Federal Trade Commission has long been anti-fair trade. 

“2. The President's Council of Economic Advisers has failed to understand 
fair trade and opposes it. 

“3. The Antitrust Division of the Justice Department is opposed. Assistant 
Attorney General Herbert A. Bergson, in charge of that Division, speaking before 
the New York City Bar Association in February, specifically recommended repeal 
of Miller-Tydings. He said that there has been ‘a tendency to whittle away the 
antitrust laws by statutes cranting immunity to particular segments of the eco- 
nomy,’ and that withdrawal of some these exemptions would be ‘most beneficial 
* * * Foremost among these I would favor repeal of the Miller-Tydings 
amendment to the Sherman Act * * *. Bergson spends a great deal of his 
time traveling and speaking against fair trade and other typical American ob- 
structions to the growth of monopoly.” 

The Council could hardly have been more correct in the above summation, 
which was published in June. Since then, the hearings Judiciary Committee 
has heard Miller-Tydings and fair trade condemned by Mr. Bergson, Dr. John D. 
Clark, member of the President’s Council of Economic Advisers; Ellis Arnall, 
former Governor of Georgia and president of the Society of Independent Motion 
Picture Producers, and H. A. Toulmin, Jr., an attorney from Dayton, Ohio. 
Morris L. Ernst, distinguished New York attorney, testified in support of fair 
trade. 
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Six of the seven members of the Florida Supreme Court concurred in the deci- 
ammunition until the opposition has had its full say. It is understood that the 
proponents are arming themselves with statistical data to support the contention 
that fair trade is good for the economy and in the public interest. 









ONE STATE LAW KILLED 






This year the attack on fair trade at the State level was especially great, and 
in one State, Florida, the opponents were successful in having the State law de- 
clared unconstitutional after a test in the State's highest court 

Six of the seven members of the Florida Supreme Court concurred in the deci- 
sion to invalidate the law which had been on the statute books since 1939. 

Florida, however, again has a fair-trade law, for on June 1, Gov. Fuller 
Warren signed a new act which Was passed by almost unanimous vote in both 
houses of the State legislature. The new law repeais the old one that was held 
defective by the court, 










HLAS STRONGEST LAW 









FLORIDA 


The new Florida statute is certainly the strongest of all the State fair-trade 
laws and the wording of it leaves no doubt as to its intent. 

The tirst section of the law states clearly that “It is hereby found, determined, 
and declared that the public interests and general welfare of the State of Florida 
will best be served by permitting the maintenance of minimum resale prices of 
trade-marked, branded, or named commodities which are in free and open com- 
petition with commodities of a like kind and quality.” 

“It is found, determined, and declared that without minimum resale price 
maintenance of trade-marked, branded, and named commodities which are in free 
and open competition with commodities of the same general class, small retail 
merchants with limited purchasing power cannot survive the price wars or price- 
cutting operations of large retail stores which, after forcing the small retailers 
out of business by such operations, gain a virtual monopoly on the retail channels 
of commerce, contrary to the general welfare and public interest.” 






















TROUBLE IN FIGHT STATES 





Florida was only one of eight States in which attacks were mounted against the 
State laws, within a period of 4 months. The other States were Connecticut, 
California, Colorado, [daho, New Mexico, Rhode Island, and Washington. 

A California legislative committee held hearings early in June on a bill which 
would have amended the fair-trade law of that State. It finally killed the bill 
at the conclusion of the testimony. 

If the opponents of fair trade had been successful in Florida and California, 
especially, the effects undoubtedly would have been momentous in many other 
States. California, in 1931, was the first of the States to enact a fair-trade law. 

In cases identical to the one in Florida in which the Florida Supreme Court 
held the State law to be unconstitutional, the United States Supreme Court had 
previously upheld the fair-trade laws of California and Illinois, 

A Mississippi lower court refused to grant an injunction against a retailer who 
was undercutting the price on fair-traded fountain pens. There is a possibility 
that the decision could be overruled by a higher court. 

No court test has vet been made of the laws in 29 other fair-trade States 
















AFTC LEADS SUPPORT 








In the forefront in the defense of fair trade and trying to encourage manufac- 
turers to protect their branded products against price cutting, has been the Amer- 
ican Fair Trade Council. 

The National Federation of Independent Business, a nonprofit organization of 
business and professional people, announced that 7 of every 10 of its members had 
called on their Congressmen, in May, to vote against the O'Toole bill (H. R. 4003), 
the intent of which was the repeal of the Miller-Tydings Act. The federation 
reported that its members returned ballots which indicated that 25 percent of its 
members voted for (O°Toole H. R. 4008), 70 percent voted against it, and 5 
percent failed to vote. 

There seems to have been increased clamor for the repeal of fair trade this 
year, not only by a fringe of the retail trade, but also by consumer groups and 
by the press. 
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Within recent weeks Herbert A. Bergson, Assistant United States Attorney 
General in charge of the Antitrust Division, charged fair-trading with resulting 
in higher prices and asserted that “price fixing is one of the illegal restraints ot 
trade which can and at times does lead to monopoly.” 

Those who oppose the principle of fair trade contend that studies have shown 
that prices in the fair-trade Stutes are materially higher than they are in Mis 
seuri, Texas, and Vermont, and in the Nation’s Capital. 


DENTED BY SUPPORTERS 


Supporters of fair trade, on the other hand, have contended that price mainte 
nance has not raised prices. However, it is claimed that their Comparisons have 
been based on suggested prices before passage of the Miller-Tydings amendment 
to the Sherman Act, and the fixed, fair-trade prices thereafter. It has been 
pointed out that suggested prices were not generally adhered to very closely and 
therefore do not afford a reliable basis for comparison. 

Fortune magazine has attackéd the fair-trade principle in two articles this 
year. In the first which appeared in January under the title, “The Not-So-Fair 
Trade Laws,” this publication said, “Oddly enough, Washington, 1). C., which 
does not enjoy any wide esteem: among hard-shell free enterprisers, is one of the 
few places in the United States where fully Competitive retail trade is still tol- 
erated by law. The other islands are Vermont, Texas, and Missouri * * * 
In the other 45 States, a resale-price contract between the manufacturer of any 
trade-marked product imposes the same minimum price on all the retailers who 
handle it. There is nothing else in American legislation quite like this device, but 
the most ingenious part of the whole arrangement is its name. Who is against 
fair trade?’ 

Continuing, the article reads, “On second glance, of course, the fair-trade laws 
look like a gigantic swindle of the United States consumer. They have been 
denounced as an internal protective tariff, coddling the inefficient retailer by 
preventing the efficient from passing along his economies in the form of price 
(wma. -2: F- = 

The Fortune article poimted out that “Congressmen and lesser residents” of 
the District of Columbia can lather up with a big tube of Barbasol bought for 
“9 cents, while in fair-trade Maryland, the same tube would cost 39 cents 
Lilly’s Lextron Pulves (S4’s) could be bought in Washington for $2.29, instead of 
the fair-trade price of $8.15. It also pointed out that the Congressmen could 
slake their thirst with $5.45 Old Granddad, while those over the District of 
Columbia line wonld have to pay $6.65 (plus State tax) for the same bottle. 

About 35 of 117 branded drug items cost about a third less in Washington than 
in Maryland: 3S about a quarter less and 29 about a seventh less, according to 
a study reported in the Fortune article. 

The St. Louis Star-Times reported that 54 fair-trade drug items cost an 
average of 16.2 percent more on the east bank of the Mississippi than on the 
St. Louis side. 

Proponents of fair-trade have raised the question, and possibly rightly so, as 
to whether druggists in non-fair-trade States were not engaging in “loss-leader” 
selling of well-known branded merchandise and making up the difference in 
their prescription departments. In fact. this very question was raised by 
proponents in a letter to the editor of Time magazine last spring, when that 
publication spear-headed a drive in the Time-Life-Fortune organization to 
upset the fair-trade laws 


DRUGGISTS ALL FOR Tt 


No other branch of trade is as much concerned with fair-trade as is the drug 
trade. The National Association of Retail Druggists, in 1936 urged that the 
Tilinois fair-trade law be used as a model one for the other States, after its con- 
stitutionality had heen upheld by the United States Supreme Court. 

The Miller-Tydings Act was introduced in Congress as an amendment to the 
Sherman Act, so that fair-trade contracts could not be held to be in violation of 
the antitrust law. It merely makes lawful the employment of the fair-trade 
act of one State by the citizens of another State. 


REDUCES “BAIT” ADVERTISING 


John W. Anderson, president of the American Fair Trade Couneil, in a state 
ment he made concerning the enactment of the new Florida fair-trade law stated: 
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“* * * Retailers relying primarily upon uneconomic pricing of popular trade 
marked products as store-traffie lures thus again received notice legislators, with 
all the evidence before them, cannot be deceived into inaking the State a party 
to the use of such lures in building extortionate retail monopolies. Such lures 
have been used by the spider of monopoly—both local and interstate—to set 
webs that have snared housewives into paying unconscionable profits on merchan- 
dise having no well-known retail prices. For such blind-priced merchandise per 
haps 05 percent of the housewife’s spendable dollar is paid. Products representing 
only about 5 percent of the housewife’s needs of course can be given away by the 
retailer without reducing his over-all protits. The retailer would need only to 
increase quietly, by as little as one-nineteenth, the marked-up prices on the 
other 95 percent——to keep his profits whole. 

Summarizing its case against fair trade, Fortune stated: 

“Fair-trade laws have been in full force only during a period of steadily rising 
wages. And having been marked up to yield very comforta ole margins during 
the wir, fair traded produc ts have shown relatively restrained price increases 
since the war. A recession, of course, could confront th Jr traders with « much 
less placid publie opinion. Perhaps the present ithy of the consumer is in 





to take its first hurd look 





itself a good reason for the whole business community 
at the fair-trade laws. They were eased into the United States economy Does 
business really want them there?” 

To get the answer to this question Hardware Age has tried to learn what the 
hardware business in particular thinks about fair trade, and to do so nile a 


survey of nearly 2.000 manufacturers who sell their products through hardware 


stores. Their views, both for and against the fair trade principle, are presented 
at great length in this issue. 

{In later issues the opinions of the wholesale and retail branches of the 
the subject are invited from 


trade 
will also be presented. Letters of comment on 
readers. | 

The leading spokesman for the fair-trade forces, John W. Anderson, president 
of the Anderson Co., Gary, Ind., and president of the American Fair Trade Conn 
cil, in a letter to the members of that organization, wrote: “Added to the sue 
cessful defeat of recent attempts in seven States to repeal their fair-trade acts, 
the Florida victory seems definitely to have slowed down, at least temporarily, 
the ideological ‘round table’ attack on voluntary fair trade. 

“However, the O'Toole repealer of the Miller-Tydings Aet, pending in Congress, 
has been made the occasion for a rancous anti-fair-trade chorus led by Assistant 
Attorney General Bergson 


WILL MILLER-TYDINGS STAND 

“We have not vet felt the full strength of subversive anti-fair-trade forces 

We have won important skirmishes, the loss of which could have widened the 

fervently hoped for breach in the dike created by the Florida ey sode. But the 

reul battle. it now seems, will center around the Miller-Twdings Act—the toss of 
which would mean the death of fair trade.” 


Fark TrRapk MANUFACTURERS Say Conrracts AREN'T Too HArp To ENrore 


Ninety-five percent of the 131 firms which sell fair traced goods 
through hardware stores report their enforcement efforts are either 
excellent” or “good.” Most firms, however, have never prosecuted 
violators, Seventeen percent of the manufacturers of hardware 
store goods have some or all of their products under fair trade. 


A total of 131 companies (which represents 17 percent of the total number of 
nanufacturers that participated in this Hardware Age study) have some, or 
all of their products under fair trade contracts 

Ninety-five percent of the manufacturers who sell at least some of their 
products under fair trade contracts, through hardware stores, indicate that they 
have had “excellent” or “good” results in the enforcement of their contracts, 

The sales managers of 72 companies state that their firm’s enforcement efforts 
have been “excellent” and 38 others say they have been “good.” Four report 
that their enforcement efforts have only met with “fair” success Two other 
sules managers said their company’s efforts have been “poor.” Another said the 
results were “good” outside New York and “poor” within 
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A considerable number of the sales managers have expressed a belief in the 
principle of fair trade but state that because of the nature of their products they 
can’t practicably be sold with firm minimum prices. ' 

Enforcement seems to be the crux of the fair trade problem. Those com- 
panies which have taken a firm stand from the time they first placed their 
products under the protection of fair trade contracts, seem to have fared best 
in the maintenance of their established prices. 

An even 100 companies report that they have never made any prosecutions 
ugainst violators of their contracts. Fifteen other firms stated that they had 
taken actions against price cutters. 

One of these 15 companies reports that it has entered into litigation SO times 
against violators. Another of the 15 companies that has at times sought redress 
through court action, has had suits against 24 violators. Two other firms have 
each Wad 15 court cases against price cutters. Another company has had six 
cases; four have had three cases euch; one had two and five others have eaeh 
haled single violators into court. 

Probably the greatest deterrent to fair trade for many companies, which 
would otherwise be favorably inclined toward it, is the matter of the time and 
expense involved in tracking down violators, trying to get their compliance and 
engaging in litigation, 

A total of 103 companies that cooperated in this survey report that they have 
fair traded at least some of their products in all of the 45 States in which such 
contracts are legal, i. e., all except Texas, Vermont, Missouri, and the District of 
Columbia. 

Sixteen other companies report that they have all of their products under 
fair-trade contracts. 

Of 151 companies that report that they have fair traded some of their products 
there are only 5 that have had such contracts since the first of the State laws was 
put into effect, in California, in 1931. 

Fair trade gained impetus with the ending of World War IT. gixty-ner en man- 
ufacturers have made such minitnum price agreements since the war's end. 
Companies that have made such contracts within the past year number 22. Nine 
companies have had such contracts for just 2 years; 22 of them have had them 
for 3 years, and 14 more have had products under fair trade for 4 years. 

The greatest reason advanced by manufacturers as to why they approve of the 
fair trade principle is that it prevents price cutting and price wars. Another 
reason which was advanced by almost as many others was that fair trading helps 
in the maintenance of reasonable margins of profits. 

The next biggest reason for it is that it protects small dealers. Others stated 
that wholesalers and dealers favor it. 

Other reasons manufacturers gave in favor of fair trade were 

Safeguards cousumers’ interests; it contributes to wage stabilization: it works 
well on higher-priced articles; it establishes definite values on merchandise ; 
dealers can advertise and promote without fear of price cutting. 

Prevents advertised brands being used as “loss leaders; jobbers follow fair- 
trade price schedules; protects the good name and good will of makers of na- 
tionally advertised, trade-marked products; enforcement is no problem; makes 
for clean competition ; it is necessary in certain States. 

Prevents monopolistic control of distribution; makes manufacturers price 
goods competitively ; substitutes store salesmanship for discount selling; mannu- 
facturers give lowest possible wholesale prices and provide minimum spread for 
wholesalers; customers do not have to shop around for better prices: fair trade 
is especially good for hardware stores; reduces dealer’s fear of price fluctuations, 
and safeguards manufacturer's distribution. 

These and many other reasons why some manufacturers believe in fair trade 
are given in greater length elsewhere in this issue. While all the reasons for and 
against this pricing device cannot be used in this issue because of space limi- 
tations, they will all be used in subsequent issues. 

As might be expected, because there are less manufacturers who fair trade than 
those who don’t there are even more reasons offered agaifist the fair-trade 
principle. 

The one mentioned most often by manufacturers is the difficulty of setting up 
and then enforcing minimum price contracts. 

The other reasons advanced in opposition include the following: 

Frequent changes in products and price schedules make fair trade imprac- 
ticable; jobbers glon’t want it or are lukewarm to it. 














STUDY OF MONOPOLY POWER SYY 


Manufacturers are liable to have slow moving or unsalable merchandise dumped 
back at them if dealers aren’t allowed to cut the fair-trade prices in order to 
reduce inventory. 

Too much red tape: not practicable for certain lines of merachandise; con- 
tracts are too inflexible; non-fair-trade off-branded merchandise is more attrac- 
tively priced. 

Fair trade is unfair to consumer: subsidizes inefficiency and incompetency 
on the part of manufacturers; induces complacency and inetliciency in dealers ; 
makes it hard for dealers to move slow-moving goods: competing manufacturers 
don’t fair trade 

Un-American or unconstitutional in principle: contrary to free enterprise 
system: not good in highly competitive field: net good for small manulaucturers 
stitles competition » too controy ersial. 

Kiiminates shopping around; encourages bootlegging of fair-traded 


zoods 


encourages combination sales, trade-in allowances, and other subterfuges: use 


less in time of scarcities ; encourages monopolies, 


Hard to enforce on low unit price items; no good for seasonal lines; prevents 
legitimate liquidation of overstock: designed only to protect profits 

Inequality of prices in various parts of the country : prices hard to maintain in 
buver’s market; not good in distant sections because of freight differentials 
fair trade limits sales volume; public is not familiar with it or doesn’t fully 
accept if. 

Manufacturer cannot sell his fair-traded goods in the premium field 

Prevents inanufacturer’s Cooperation with dealer on special promotions 


Appliance manufacturers can put dealers in the hole by bringing out new 
models or cutting prices. 

Not in effect in all States, 

Manufacturers use fair trade in prosperous times to enjoy its advantages birt 
Wink at exceptions when they have overlouded retailers’ inventories. 


DOES THIS TRADE LIKE FAIR TRADI 


To get the answer to this, from the manufacturer's point of view, Hardware 
Age wrote to nearly 20000 companies that distribute through hardware stores 
A total of 131 of them reported products covered by 


ra 


fair-trade contracts 
Farr-TRADED MERCHANDISE SoLtp bY TIARDWARE STORES 


This is not intended as a complete list, but is as full and accurate 
as possible. Manufacturers are urged to inform Hardware Age of 
any of their products which should be added 
Note.—The numerals or words within parentheses indicate the States in which fair-trade 
contracts are in effect The word (All) after the product denotes that the item is fair 
traded in all States where such contracts are legal, i. e., all except Texas, Vermont, Missouri, 
and the District of Columbia. 





All Power Mfg. Co., Montebello, Cal. : 


Dripless sink strainer. (Cal) 
Aluminum Cooking Utensil Co., New Kensington, Pa 
“Wear-Ever” 4-qt. and 7-qt. pressure cooker All) 


“Wear-Ever™ cooking utensils (7) 
Aluminum Goods Mfc. Co., Manitowoc, Wis. : 
“Mirro” aluminum cooking utensils. (All) 
American Rubber Products Corp., 151 EF. 50th St., New York 22, N. Y.: 
“Coprtop” plumbing tank balls. (All) 
Animal Trap Co. of America, Lititz, Pa.: 
“Victor,” “Oneida” and “Newhouse” animal traps. (All) 
Balerank, Ine., Disney St., Cincinnati, Ohio: 
Balerank lubrication equipment. (All) 
Barber Mfg. Co., Ine., 5710 Nicollet Ave., Minneapolis, Minn 
“Stor-A-Way” brackets for windows and screens. (1) 
Bissell Carpet Sweeper Co., Grand Rapids. Mich. : 
“Bissell’s carpet sweepers, various models. (All) 
Bostwick Laboratories, Ine., 706 Bostwick Ave., Bridgeport Conn 
“Hep” insect killer. (All) 
“Hero” fire extinguisher. (All) 
Bostwick “Safe-le” insect killer. (Al) 
Bostwick Air Conditioner, household deodorant. (All) 
Bostwick Plastic Spray. (All) 
sjostwick “Super Aerosal,” insect killer. (AI!) 
Bostwick Moth Proofer. (All) 
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Brearley Co., 2107 Kishwoukeen St., Rockford, Hl. : 
“Counselor” seales. «All 
Burroughs, W. ©., Co., Inc., Wilton, Conn. : 
“Threat A Matic” automatic needle threader. 
Camftield Mfg. Co., Grand Haven, Mich. : 
Cyinfield automatic toaster. (All) 
“'Toustess”’ toaster serving set. (All) 
“Toastette” toaster serving set. (AIL) 
Carbine & Carlson Chemicals Corp., 30 Bb. 42nd St.. New York City : 
“§-12" insect repellent and suntan lotion. (All) 
Century Products Works, Ine., 503 W. 56th St., New York City : 
“Glide-O-Matie’” eleetrie iron. ¢All) 
“De Luxe” electric iron. (ALL) 
“Century De Luxe” broiler. (AID) 
Chamberlain-Haber Chemical Co., 1103 W. Tlth St.. Cleveland, Ohio: 
“Nip-on” Roach Powder. CALL) 
“Presto” pipe opener, bowl cleaner, tile and porcelain cleaner.  ¢€ALL) 
“Puritox” moth crystals. «Alb 
Chicago Electric Mfg. Co., (333 W. both St... Chicago, Ll. 
“tHandyvhot” electrical appliances. 20 products (All) 
Ciney Products Co., 2817 Highland Ave., Cincinnati, Ohio 
Cincy Wallpaper Cleaner. (AID) 
Cleveland Cleaner & Paste Co., T7275 Neville 
“Walvet” Wallpaper Cleaner, (15) 
Coleman Co., Inc.. Wichita, Kan.: 
“Coleman” lamps and lanterns. (AIL) 


»Ave. S. W., Cleveland, Ohio: 


“Coleman” irons. (AIL) 
“Coleman” camp stoves. (All) 
“Coleman” mantles, generators and other pressure appliances, accessories, 
ete, 
Converse Rubber Co., Malden, Mass. : 
“ALL Star” basketball shoe. (ALL) 
Corning Glass Works, Corning, N. Y.: 
“Pyrex” overware and tlameware 
Cory Corp., 211 N. LaSalle St., Chicago, TI] 
Cory glass coffee brewers. (AIL) 
Cory electric knife sharpeners (All) 
Glass coffee brewing equipment. (CAI) 
(y N. Coughlan Co., West Orange, N. J. : 
“Liquid Chimney Sweep” chemical soot destrover. 
“Powder Chimney Sweep.” (44) 
“Le-Moist” de-humiditfier. (44) 
Dazey Corp., 4315 Warne Ave., St. Louis, Mo.: 
“Dazev” kitchen helps. 11 products. (All) 
Detecto Scales, Ine. 540 Park Ave., Brooklyn, N.Y 
“Detecto” bathroom scale. CA) 
Detroit Vapor Stove Div., Borg-Warner Corp., 670 EB. Woodbridge St., Detroit 
Mich 
“White Star” gas ranges. (N. Y., Towa) 
Doepke, Charles Win, Mfe. Co... Rossmoyvne, Ohio: 
Five model toys. (23) 
Dyominion Electrie Corp., Manstield, Ohio: 
“Pop-O-Matie” toaster, CALL) 
No. 1009 automatic flat irom. (AL) 
No. 1417, 1418, 1419, 1420 and 1421 table stoves. (All) 


26, 


“Grid-O-Matie” table cooker. (All) 
Dow Chemical Co., Midland, Mich. : 
Lawn barrow. (2) 


“Sunday Night Chef” magnesium griddle. (3) 
[du Pont de Nemours, FE. 1, & Co., Wilmington, Del. : 

Du Pont No. 7 antomotive and household chemical specialties. (AIL) 

Du Pont seed disinfectants and turf fungicides. 11 products. (All) 

Du Pont home and garden products. 9 products. CAL) 

“Zerone” Anti-Rust Anti-Freeze. (All) 

“Zerex” Non-evaporating Anti-Freeze,  €All) 
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Dupli-Color Products Co., Ine., 2440 8. Michigan Ave., Chicago Til. : 
“Dupli-color” automotive touch-up. (All) 
“Lmpli-color” household touch-up. (AI) 
“Pupli-color” pigmented car polis! All) 
Spray guns. (All) 
Duralux Co., Wooster, Ohio: 


“Duralux” vacuum coffee makers All) 
Durst Mfy. Co., 409 Lafavette St., New York Cit 
Aerator” water straine! (AL) 
“THlerculean Seat” toilet seat (All) 
Kdmont Mfe. Co., Coshocton, Ohi« 
“Swaverettes” ladies house and garden cloves \ 


“Redmont™ industrial safety cloves, ¢Atl) 
Embree Mtze. Co... 10 W. Mraviag PL. Elizabeth 4. N. J 
“VW pe on” plastic hbase finish (All) 
‘Aor surface preparative. (AIL) 
Everedy Co. 8S Fast St.. Frederick, Md 
Everedy “Tater Baker” top-of-stove ove iN. \ 
Everedy “Ovenola” top-of-stove oven (xX. 
Federal Seat Corp., 36-20 38th St.. Long Island City, N.Y 
Federal “Pearlustre” toilet seat (All) 
Firestone Industrial Products ('o.. 1200) Firestone Park v. Akron, Ohio 
“Velva-Flo” faucet aerator (All) 
Forsberg Mie. Co., Bridgeport, Conn 
Forsberg Power Tool (1s) 
General Chemical Division, Allied hea il & Ive ¢ Hh Reets St New 
York City 
“Airex” moth killer (20) 


*Airex” insect killer (20) 
General Electric Co Appliance T bevpot IVS Boston Ave Brideep rt. Com 
(locks (All) 


Fans (All) 

Hlenting devices (ANT) 

Automatic blankets (A 

Heating pres (ATL) 

Heat lamps. (CAI) 

Portable heaters (All) 

Vacuum cleaners (Metroy til New York at New k. VN. J 


General Mills, Ine. Tome Amolinne ep 1620) Centr Ave ~ J Minnesype 
Mint 
Gaeneral Mills “Trau-Heat™ electric iret All) 
General Mills steam ireuing attachment. CAI 
General Mills “PressureQuick™ saucepan, 4-qt iA 
Gaeuder, Paeschke & Frey Co. 324 N. 15th St.. Milwaukee, Wis 
Niet-L-Top? standard ironing table (ATT) 


‘Met-L-Top? adjustable height ironing table {Al 
Gladding, B. FL. & Co., Ine., South Otselic. N.Y 
hishing lines (N. ¥. State) 
Glidden Co., Madison Ave. and Berea Rd., Cleveland, © 
‘Spred Flat’ resin emulsion, (4 
Spred Lustre” resin emulsion ” 
Gold Seal Co., Bismarck, N. Dak 
Gold Seal” floor waxes and floor polishes (S) 
‘Glass Wax” cleaner for glass and metals (All) 
Goodrich, B. F.. Co., Akron, Ohio 
“Koreseal” play pond. (AI) 
“KRoroseal” garden hose (AL) 
Griffon Cutlery Works, Inc.. 151 W. 1th St.. New York ¢ 
Griffon “Tru-Pink™ pinking shears. (All) 
Guaranteed Prodtue Ee. Wellington, Olio 


*Shox-Stock™ fence controllers (All) 
Hamilton Beach Co... Div. of Scovill Mfe. Co... Ra ew 
“Hamilton Beach” food mixer (7) 


Hiamilten Mfe. Corp... Columbus, Ind 
Cosco” tnetual stools (All) 
Cosco” metal utility tables All 
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Ilarker Pottery Co., East Liverpool, Ohio: 
“Cameo” semi-porcelain dinnerware and ovenware. (8) 
“Chesterton” dinnerware. (7) 
Hawkins Co., South Britain, Conn. : 
“Blake & Lamb” steel animal traps. (AIL) 
Heller Brothers Co., 865 Mt. Prospect Ave., Newark, N. J.: 
“Nucut” files—American pattern. (3) 
“Heller” horse rasps. (3) 
Hodgman Rubber Co., Framingham, Mass. : 
“Coolapak” portable refrigerator bags. (All) 
Ifollingshead, R. M., Corp., 840 Cooper St., Camden, N. J.: 
‘Whiz automotive chemical products. Approximately 45 fair traded. (All) 
Hoover Co., North Canton, Ohio: 
Hoover electric cleaner. (All) 
Ek. Ingraham Co, Bristol, Conn. : 
“Click” pocket watch. (AIL) 
“Autocrat” pocket watch. (AIL) 
“Cameo” wrist watches. (All) 
“Diamond” wrist watches. (All) 
“Princess” alarm clocks. (AIL) 
“Liberator” 8-day alarm clocks. (AIL) 
“Prince” alarm clocks. (All) 
International Appliance Corp., 2 E. 23rd St., New York City : 
“Broilking” portable electric broiler. (AIL) 
“Silv-A-King” food slicers for home use. (All) 
Jackson of London Products, 5 W. 52nd St., New York City: 
*Reviva” spot remover furniture polish. (AIL) 
“Patina” English Type Wax. (All) 
Johnson Motors, Waukegan, IIL. : 
“Johnson Sea Horse’ outboard motors. (AIL) 
Kavy-Tite Co., 10 White St., West Orange, N. J.: 
“Kay-Tite” waterproofing compound. (Atl) 
“Primer,” primer coat. (AIL) 
*Asbestos-Lite”’ coating for asbestos shingles. (AIL) 
“Hydroxin” dust proofing for floors and cement hardener. (All) 
Kellogg Brush Mfg. Co., Westfield, Mass. : 
“Kellogg Quality” household brushes. (All) 
Kemode Mig. Co., Ine., 161 W. 18th St., New York City: 
“Quik-Shot” soldering irons. (AIL) 
Lakeside Aluminum Co., Eau Claire, Wis. : 
“Streamliner” pressure saucepans and cooker-canners. (AIL) 
Landers, Frary & Clark, New Britain, Coun. : 
“Universal” washers and ironers, vacuum cleaners, traffic appliances and 
household specialties. (AIL) 
Langley Corp., 660 Second Ave., San Diego, Calif. : 
Casting reels—S models. (All) 
Fly reels—4 models. (All) 
“Fisherman's De-Liars.” (All) 
©. BE. Linck Co., Inc., Route 6 & Valley Rd., Clifton, N. J. : 
“Tat” ant traps. (All) 
“Tat” ant bait. (AI) 
“Tat No-Foge” anti-dim cloth. (Most F. T. states) 
“Hot Spray” windshield de-icer. (Most F. T. states) 
Lincoln Engineering Co., 5700 Natural Bridge Ave., St. Louis, Mo. : 
“Lincoln” lubricating devices. (All) 
Lincoln Metal Products Corp., 136 Clifton Place, Brooklyn, N. Y.: 
“Beautycan” step-on disposal can. (AIL) 
Lionel Corp., 15 E. 26th St., New York City : 
“Lionel” electric trains and accessories. (All) 
“Trainmaster”™ transformer. (All) 
“Lionel” construction sets. (AIL) 
Locke Stove Co., 114 W. 11th St., Kansas City, Mo.: 
“Warm Morning” coal-burning space heater. (AI)) 
Magic Mirror Associates, Inec., 687 Third Ave., New York City. : 
“Magic Mirror Door Detective’ door hardware. (All) 
Magna Engineering Corp., 417 Mongomery St., San Francisco, Calif. : 
“Shopsmith” multi-purpose woodworking power tool. (AIL) 














STUDY OF MONOPOLY POWER 903 


Master Rule Mfg. Co., Inc., 201 Main St., White Plains, N. Y.: 
“Lady’s Man” white tape rule. (All) 
Minnesota Mining & Mfg. Co., 900 Fauquier Ave., St. Paul, Minn. : 
Masking tape, (9) 
Coated abrasives, (9) 
Miracle Adhesives Corp., 214 FE. 55rd St., New York City: 
Miracle “Black Magic” Adhesive, general purpose structural cement (11 
Western states. ) 
Modelin Co., Ine. 3235 San Fernando Rd., Los Angeles, Cal. : 
“Whisk-off" plastic whisk brooms (All) 
“Perma-Broom” plastic house broom, (AIL) 
Monark Silver King, Ine., 6501 W. Grand Ave., Chicago, Tl 
“Monark” 2-wheel steel bicycle. (AII) 
“Silver King” 2-wheel aluminum bicyele. (All) 
Moore Push Pin Co., 115 Berkeley St., Philadelphia 44, Pa 
“Moore” picture hangers, push pins, map tacks, screen tacks and thumb tacks 
(Cal.) 
Mossberg, ©. F., & Sons, Ine., New Haven, Conn. : 
22 cal. rifles. (All) 
Mossberg” 410 and 20 gauge shotguns, (All) 
“Mossberg telescope sights. (AIL) 
Mystic Foam Co., 2003 St. Clair Ave., Cleveland, Ohio: 
“Mystic Fonum” rug and upholstery cleaner. (AIL) 
National Pressure Cooker Co., Fau Claire, Wis. : 
Presto cookers and cooker-canners, (ALL) 
National Silver Co., 205 Fifth Ave., New York City: 
“King Edward” silverplated flatware. (All) 
“Guildcraft” silverplated flatware. (All) 
“National Sterling” silver flatware. (AIL) 
Nicro Steel Products, Pne., 3550 N. Spaulding Ave., Chicago, ILL: 
“Nicro’ No 2508 nutem itic coffee maker. (All) 
“Nicro” No, 472 vacuum coffee maker. (All) 


‘Niera” No. S72 electric vacuum coffee maker. (Al 
‘Nicro” No, 1512, 12-cup vacnum coffee makers, (All) 
“Nicro” non-eleetric pereolator, (All) 

‘Nicro” eleetric pers olator, (All) 
“Niero” electric egg cooker. (All) 
“Niecro” mixing bowls. (All) 

‘Nicro” drip coffee makers (AI) 

Norris Stamping & Mfe. Co. 5215 8. Boyle, Los Angeles, Cal 
“Thermic Rav’ cookware. ¢All) 

Ocean City Mfg. Co. A and Somerset Sts. Philadelphia, Pa 
No, 2000 level wind bait casting reel, 

No, 1909 “Zephatoy” bait casting reel, 100 vd 
No. 995 wide spool, surf reel 

No, 112 “Bay City,” 250 yd. 

No. 113 “Bay City,” 500 yd 

No. 165 “Bay City,” 400 vd 

No, 167, “Bay City,” 600 vd 

No. 76 “Pivmouth,” ou vd. 

No, 77 “Plymouth,” 100 yd 

No. 78 “Plymouth.” Plymouth Salmon reel, 150 yd 
No. 110 “Seattle.” 250 yd. narrow spool 

No, 920 “Imperial,” level wind reel, 150 yd. 

No. 910 “Imperial.” 150 yd., no star drag 

No. 921 “Imperial.” 150 yd., light spool reel 

No, 250 Inductor, magnetically controlled surf reel, 200 yd. 

0-Cel-O, Ine., 1200 Niagara St.. Buffalo, N.Y 
“O-Cel-O” cellulose sponges. (All) 

Orchard Industries, Inc., 18404 Morang Rad, Detroit 5, Mich. : 
“Actionrod” steel casting rod. (All) 

“Actionglas” glass fishing rod. (All) 
“Actionbait” artificial lures. (All) 

Pal Blade Co., 45 W. 57th St., New York City. : 
“Pal” Safety Razor Blades. (All) 

*atent Cereals Co., Geneva, N. Y.: 

“Die A Doo” paint cleaner. (All) 


*Nosshbers” 
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Personna Blade Co., Ine... 45 W. STth St... New York City: 
“Personna™’ safety razor blades. (All) 
“Personna DeLuxe” carving sets. (All) 
Phoenix Table Mat Co., 1515 W. Congress St., Chicage, Ll 
Three stove and utility mats. (All) 
Pincer Products, 5841 Dickens Ave., Chicago, Til. : 
“Pincor” power lawn mower, electric hedge trimmers and hand mowers. 
(All) 
Vioneer Rubber Co., Tiffin Rd., Willard, Ohio: 
“Ehonettes” neoprene household gloves. (AIL) 
Plastic Toys, Inc., Byesville, Obio : 
15 plastic toys. 
Plough Sales Corp., 121 S. 2nd St... Memphis, Tenn 
“Major's” Cement. (AIL) 
Ranger, Ine., Rockford, Mich. : 
“Prizewinner™ fishing reels, 11 models. (1) 
Reardon, The, Co,, 2208 N, 2nd St.. St. Louis, Mo 
“Bondex” cement paint. CAI) 
“Bondex” primer. (ALL) 
‘DBondex” hydraulic. (All) 
“Firex” fire retardant paint. (All) 
“Dramex” one cout interior finish. (AIL) 
Remington Arms Co., Inc., 889 Barnum Ave., Bridgeport, Conn 
Remington shortguns, center fire and rim tire rifles. (AI) 
Remington Rand, Inc., Electric Shaver Div., Bridgeport, Conn 
“Remington” electric shavers. (AIL) 
Renuzit Home Products Co., 1724 Chestnut St.. Philadelphia, Pa 
“Renuzit™ home dry cleaner. (45) 
“Renuzit” self-polishing wax. (1S) 
“Renuzit™ spot and stain remover. (45) 
Revere Copper & Brass, Inc., Rome Mfg. Co. Div., Rome, N.Y 
“Revere Ware” copper-clad stainless steel kitchen utensils and chromium 
plated copper ten kettles. IS products. (AIL) 
Rittenhouse, The, Co., Inc., Honeoye Falls, N.Y 
“Rittenhouse” electric door chimes. (ALL) 
Robeson Cutlery Co., Ine., Perry, N.Y.: 
SS products including household cutlery, carving sets, steak sets, self-sharp- 
ening knife cases, gift-packuged cutlery sets. 
Sandee Manufacturing Co., 5050 Foster Ave., Chicago, Il. : 
“Sandee Feather-Lite”™ Us-in. plastic garden hose. (AIL) 
Schick Tne. 45 Garden St., Stamford, Comm : 
“Schick” electric shavers (.Ad1) 
“Schick Shaverest™ automatic wall holder for shaver (All) 
Schick” travel kit. (AID) 
Shakespeare Co., Kalamazoo, Mich 
“Shakespeare” fishing reels, rods, lines, baits. All principal products fair 
traded. (44) 
Sherwin-Williams Co., 101 Prospect Ave., N. W., Cleveland, Ohio 
“Kem-Tone™ oil emutision paint. (AIL) 
“Kem-Glo” enamel. (AIL) 
“Lin-X” wax, polish and varnish. (All) 
“Pestroy” insecticide. (AIL) 
Agricultural “Weed-No-More” (14 products). Herbicide. (All) 
‘Bug Blaster” insecticide and fungicide. (AIL) 
Silex Co., SO Pliny St., Hartford, Conn 
Steam iron, (AIL) 
Household electric and complete kitchen glass coffee makers. (AlIl.) 
Coffee warmer. (AIL) 
Replacement parts and accessories, 
Simoniz Co., 2100 Indiana Ave., Chicago, IL. : 
“Simoniz” automobile finisher. (AIL) 
“Simoniz Cleaner” automobile finisher, (AIT) 
“Self-Polishing Simoniz for Floors.” (All) 
“Paste Simoniz for Floors.” (All) 
“Household Simoniz.” (AIL) 
“Window Glaze.” (All) 
“Ez-2" ehrome and metal cleaner. (AIL) 
“Whiteside” for cleaning white wall tires. (AI) 
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Solventel Chemical Products, Ine. 15841 Second Bivd., Detroit, Mich 
“Solventol” household cleaner. (30) 
Sprain, 6560 W. Diversey Ave., Chicago, Il. : 
“SpRAin” flowers and law sprinkler. ¢ All) 
Steelcote Mfg. Co... 3418 Gratiot St.. St. Louis, Mo 
‘Damp-Tex” wet surface enamel. (All) 
“Damip-Tex No, 2° industrial enamel, (All) 
“Lay Tite’ rubber base floor coating. (AIL) 
Rubber ename! (All) 
Stewart-Warner Corp., 1S26 Diversey Parkway, Chicage 
“Alemite” lubricating equipment. (All) 
“South Wind” antomobile heaters. (All) 
“Golden Meteor” bicycle speedometers. (All) 
‘tzbaugh Mfg. Co., 1336 W. Bancroft St.. Toledo, Ohio 
‘Everhot” reasters, broilers, “Roasterettes.” heaters, blankets. timer clocks 
(Cal. Wash... Oreg. ) 
‘Everhot Ranyette + Se 
Telechron, [ne Ashland, Miuiss 
Telechronu clocks (household) (All) 
Textile Mills Co, 2762 Civbourn Ave... Chis o, Tl 
Tex-Whnit’ ironing cover and pad set 
Thompson, The Henry G.. & Son Co... 277 Chapel St.. New Haven. Con: 
“Milford” hack saw blades and assortments, (30) 
Toustinaster Produets Div... MeGraw Electrie Co., Elgin. 1 
‘Toustmaster’ iMtomutic tugaster, ¢Al 
Tobacco By-Products & Chemical Corp... Richmond, Va 
Slack Leaf 40° agricultural insecticide. ¢ All) 
sack Leaf Garden Dust’ insecticide, (All) 
“Black Leaf Mosquito-fumeer outdoor tmiosquit ontre (All) 
United States Pivwood Corp no W. 44th St... New York City: 
“Weldwood” Glue, woodworking adhesive, (ALL) , 
United States Time Corp.. Waterbury, Com 
‘Ingersoll’ watches and cloeks. (Al) 
‘Kelton’ watches and clocks. (ALL) 
“Timex” watches. «Alls 
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- 


“Saga™” watches All) 

Waltco Products, 2300 W, 40th St.. Chicago | 
‘Stubcaster” fishing rod. (42 
“Longeaster” fishing red. (42) 


Saf T Sheath” knife. (37) 


Waring Produets Corp. 545 Fifth Ave New York Cit) 


' 
Waring Bienen * fownt and dris k mixe { Al ) 
“Waring” steam iron. (AIL) 
Webb Products Co... 216 8.G St.. San Bernardine, Calif 
\rrowhead” cement, waterproof fabric, glue, porcelain claze Al 
Leuratite Voood Douweh., surfacing pete painters’ spuchtrling putty, ¢« stl 


Seti) COMM POUT ad. (Alb) 

Metal Surfacer. (All) 
West lend Alnminpum Co. West Bend. Wis 

“Trig” whistling tea kettle. (44) 

“West Bend” bottle sterilizer. (44) 
Westinghouse Electric Corp... Manstield, Ohio 

ouster oven, RO-EST. (AIL) 

Broiler grid. RG—-S1 

Cabinet-rouster, RC—O1 

Timer clock, TCS] 

Troms, 32 1tOdO-watt models 

Sandwich grill, SPC 4 

Waflle grids, STW -2 

\Waflle baker. WSA-24 

Coffee maker, CM-S1 r 

Hot plate, PH-204 

‘Cozy Glow.” ZR-44A. 

Warming pads; wetproof and moisture-resistant models 

Toasters, pop-up, and turn-over models 

Food mixer, FM-S1 

nicer, B-S1 

Comforter, EC. 61 

Sheet, ES 71 


‘ ~s) m4 
is] , =e l ”Y 
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Winchester Repeating Arms Co,, Division of Olin Industries, Inc., 275 Winchester 
Ave., New Haven, Conn. : 
“Winchester” rifles and shotguns. (All) 
Zippo Mfg. Co., Bradford, Pa. : 
“Zippo” lighters, flints and fluid. (All) 
Zonite Products Corp., 370 Lexington Ave., New York City: 
“Larvex” mothproofer. (All) 
THese MANUFACTURERS Tett. Wy THhry Approve or Fair TRADE 


Reasons are advanced by the sales managers of manufacturing 
concerns which have placed at least some of their products under 
established minimum retail price contracts. The writers of these 
statements were promised anouymity so that their companies would 
not be embarrassed in any way by the opinions they expressed. 


Paint cleaner: “Good protection to the small dealer.” 

Upholstery cleaner: “Good—-especially for hardware stores.” 

Pressure lamps, lanterns, stoves, ete.: “Provides fair competition among all 
retailers.” 

Knamels: “Adds stability to company’s product and makes it more acceptable 
and profitable to the trade.” 

Hlousehold brushes : “We are wholeheartedly in favor of it.” 

Furniture polish and wax: “We consider it a safeguard for the small dealer 
and consumer,” 

Minor electric appliances: “We believe that the fair-trade law is the only 
adequate tool for eliminating price-cutting tactics.” 

Bicycles: “Protects the consumer and dealer to insure quality product at a fair 
price.” 

Rifles, shotguns and telescope sights: “Provides fair margin of profit to all. 
Eliminates cutthroat Competition.” 

Coffee makers: “Prevents devaluation of established brand name for manu- 
facturer. <Assures retailer of protected margin and continued profit on the 
item.” 

Minor appliances: “We believe it is advantageous in selling as the price is 
uniform, therefore the consumer does not have to shop around for better prices.” 

Seed disinfectant, turf fungicides, and home and garden products: “Customers 
enjoy an assured definite working income on products they sell.” 

Small appliances: “Fair trade allows each retailer an equal opportunity, 
regardless of style of business, in today’s competitive market.” 

Dinner—and ovenware: “Necessary, particularly in a few States and New 
York City.” 

Soldering irons: “Works effectively for us since we have aw noncompetitive 
item.” 

Small appliance and pressure cookers: “Definitely a good thing for any manu- 
facturer who advertises his product nationally.” 

Fishing rods: “air trade performs a stabilizing service for manufacturer, 
jobber, and retailer. Without fair trade one merchant, short of cash, or looking 
for a ‘leader’ can reduce the value of other merchants’ inventory of a branded 
item.” 

Mothproofer: “We feel it very important that the retailer be assured of fair 
profit. We have always worked for fair trade and shall continue to do so,” 

Toys: “It prevents price wars. It prevents large department stores who have 
a poliey of selling for less from making it impossible for small dealers to make 
a living. It substitutes store salesmanship for sheer discount selling.’ 

Small appliance manufacturer: “A good protection for small dealers—through 
whom we do a large percentage of our business—against larger dealers using our 
merchandise for ‘loss leaders,’ ete.” 

Chemical products: “Very good. Great majority of wholesalers and retailers 
virtually demand fair-trade coverage.” 

Space heaters, sprinklers, sprayers, etc.: “We think there are definite advan- 
tages f0b specialty products in a price range above $25 to be fair traded.” 

Rope and twine: “We have often wished that we had a product that could be 
fair traded but we never saw how it could be applied to rope and twine.” 

Scissors and shears (not fair traded): “Prevents or protects against vicious 
price cutting on advertised products. Assists in maintaining justifiable margins 
and contribute to wage stabilization. We are in favor of fair trade and are 
considering fair trading our products,” 
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Waxes, polishes, and cleaners: “People want to like fair trade but Fair Trade 
council management has feared to be honest with people, consequently (fair 
trade) has much feeling against it in many places.” 

Lawn mowers and hedge trimmers: “We believe a fair-traded item has distinct 
advantages for the dealer and manufacturer in a direct-to-dealer sales policy 
program.” 

Minor appliances: “We believe in fair trade, however, realize that the manu- 
facturer must be willing to assume the responsibility of enforcing price mainte 
nance and must also be willing to cooperate with dealer in the event of overstock.” 

Cooking utensils: “We are testing fair trade in New York State on two special 
items to prevent ‘footballing. It is working out all right. There are so many 
angles we have not yet formed an opinion whether it is practical on all products.” 

Veather strip, caulks, asphalt coatings (not fair traded) : “We believe that fair 
trade is extremely valuable with certain types of nationally advertised merchan 


| 
dise on which one may expect to experience price cutting. The nature of our 
products is such that price cutting is of little or no value to the retail dealer 
We have been fortunate in being able to maintain our prices through close con 
trol of our distribution channels,” 

Automotive accessories, household items (fair traded nntil this year) 
“Good—if you are set up to take immediate action against violators, Otherwise 





it is meaningless, in fact harmful.” 

Saws, all types: “We were awaiting just such a survey. We feel fair trade has 
a lot of merit but as yet we have not really needed it, as we, in a fair way, have 
been able to police our prices. * *  *” 

Lawn mowers : “We feel that fair trading has its advantages and we are study- 
ing the fair-trade laws at the present time with the thought of fair trading our 
products for the coming season's business.” 

Glass cookingware: “From our own experience there seem to be three very 
detinite advantages to selling under such a policy 

“First, it has permitted us to establish a definite value for our products in the 
inind of the consumer through national advertising and promotion. For exam- 
ple, no housewife has any suspicion or hesitation in buying a t-ineh pie plate 
She knows, because it is nationally advertised, that it is a quality product, and 
she recognizes it as a 25-cent value—-noet as worth 25 cents one day, 19 cents the 
next, and 22 cents the day after 

“Second, price maintenance has assured a fair prefit to everyone handling our 
line, Both the retailer and the wholesaler know the profit they will make on 
their purchases of our line, and can plan their operations accordingly. If a 
retailer has no assurance of the price that his competitor will charge for a 
nationally advertised product, he will naturally be hesitant about advertising 
und promoting the line for fear he will be undersold. 

“Finally, it has prevented chaotic market conditions and price wars which 
result in retailers withdrawing all promotional support: iirst, hiding the line 
under the counter, and eventually refusing to carry it at all.” 

Athletic shoes: “While we have just put our fair-trade agreements into effect, 
the vast majority of our dealers are strongly in favor of this step. In fact, our 
necounts urged us to adept the fair-trade policy.” 

Carpet-sweeper manufacturer: * * * We fully believe in its advantages or 
we would not continue under fair trade. it requires a firm and sincere purpose 
and exercise of due diligence in enforcement AS ugainst an oecasional loss of 
a little business to a price cutter, you have the respect and active cooperation of 
99.44 percent of the trade. Like in everything else, you cannot have the cake 
and eat it too. It would be difficult for a manufacturer te maintain the integ- 
rity of his good will and his trade-mark which symbolizes that good will without 
fair trade.” 

Lubrication equipment: “We think if properly administered it is a splendid 
thing for all channels of distribution, from the source to the consumer.” 

Animal traps: “Our fair trade applies only to dealers’ prices. We have found it 
very advantageous to us as prior to fair trading our animal traps were occasion 
ally used as “lost leaders.” (sic) Since fair trading our line, jobbers have always 
followed our fair-trade schedule and it has been very beneficial to us. The only 
weaknesses which we have noted is that the line must be policed fully to enjoy 
the benefits; otherwise it is worthless. Some flexibility is lost in special promo- 
tions because of preparing the necessary forms and contracts when a special sale 
is being conducted.” 

Cooking utensils : “Fair trade is the only way we know of, of supporting reason- 
able resale prices on nationally advertised, trade-marked products and thus pro- 
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tecting our stake in them. Recently, it appears to be under heavy fire and looks 
as if it will have to weather some pretty severe storms if it is to remain in effect. 
In our own case there has been very little change or increase in our suggested 
retail prices since long before the war. In fact, some of our postwar prices 
have even been reduced.” 

(ooking utensils: “We have always maintained the price of our merchandise, 
and we are 100 percent in favor of the fair-trade prograin, except at times it is a 
little difficult to meet competitors’ prices. The advantages of fair trading greatly 
outweight the disadvantages.” 

Sink strainer: “In our own city, where we have many merchants selling at cut 
rate prices, we were of the opinion, when we first introduced our sink strainer 
that it should be fair-traded. We can now detinitely state that had we not done 
so, there would now be no definite price on our product, [tis our intention to fait 
trade our product in all of the States having cities with a population of 1,000,000 
or more.” 

klectric broilers and food slicers: 7 * Once we got started, and proved 
conclusively to our customers that we were in earnest by policing the trade, their 
cooperation Was won, and the rest was cotparatively easy. Trouble with price 
cutting or violation of fair trade agreements is usually confined to large metro 
politan areas, but much of the trouble can be avoided at the start if a sound policy 
of distribution is in effect.” 

Clocks and watches: “Fair trade, in our opinion, is the best tnethod yet devised 
to adequately protect the good name and good will of a manufacturer and/or his 
product. We have been in business for 11S years. Prior to World War IT our 
name became a vicious price football Since the development of a nationalls 
advertised fair-traded line we have now, for the first time, adequate protection 
toa valuable good will built np over the vears and further enhanced by national 
advertising.” : 

Antemotive maintenance products: “Dealers appreciate the fair-trade protec 
tion given our products in the areas wherein they trade, Legitimate dealers 
very much resent cut-rate tactics of a handful of outlets in their communities 
So far in the 5 vears we have fair-traded items we have never found it necessary 
to prosecute anyone for violations. Usually a letter from either our Liwyers or 
from the advertising and merchandising department is sufficient to serve notice 
on the dealer of such violations. Since most dealers are not aware of the pen 
alties fair trade provides, they are very reluctant to continue with such viola 
tions amd usnally will agree in writing almost immediately to cease and desist 
from such practices. Therefore, our legal costs for fair-trade violations are 
extremely low and in very few cases have we even had to resort to the use of 
lnwyers to correct such conditions. 

The weakness in the fair-trade laws is the lack of protection it gives the 
manufacturer and its dealers when a distributor decides to dispose of his stock 
ln several cases we have encountered distributors who are going out of business 
and Whe, under the fair-trade laws, are entitled to dispose of their stock below 
cost if they so desire. Since they are disposing of our line they are not obligated 
to inform dealers that the line they are selling is a fair-traded one and the 
leader, in turn, will ofttimes retail our products at less than the approved fair 
trade price, 

ln taking this up with the dealer directly and advising that he is violating 
eur fair-trade prices, we often encounter considerable opposition in attempting 
to vei them into line because they feel that they are entitled to such privileges 
on close-out sales and if they ignore our contentions there is nothing that we 
lecally can do about it. This sometimes results in some disagreeable situations 
with our legitimate dealers and distributors who adhere to established fair-trade 
Prices 

“Should conditions ever be such as in depression years when small businesses 
failed consistently, then such close-out sales would constitute a very serious men 
ace to established fair-trade laws. It is the opinion of the writer that this could 
be strengthened in some manner.” 

Animal traps: “Our traps are fair traded only at dealer level Lipossible at 
consumer level because of policing difficntties.” 


Metal stools and tables: “We fair trade because over 05 percent of our cus 
fomers prefer it on our products. If the time should come that the majority 
of our customers do not favor it. we will continue fair trade. Its advantages 
are that it enables each of our customers to handle our products under clean com 
petitive conditions and prevents ‘footballing’ or price wars which might force us 
to reduce quality in order to share reduction of profit margins our customers 
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would be bound to experience It prevents our products trom being used as ‘loss 
leader’ items Che disadvantaces of fair trading are: First, it limits sales possi 
bilities in the premium field. Second, in absence of a special line for promotions 
it prevents our cooperating With our customers in running special promotions 
Third, is the cost of ‘policing’ prices, though it has been relatively stall for us 
so far.” 

Ironing tables: “We believe fair-trade regulations permit maintaining system 
of distributing to small retailers, by not subjecting them to cut prices It is also 
a safeguard against monopolistic coutrol of distribution We believe that all 
taanufacturers selling merchandise that is fair traded recognize the necessity of 
having their products competitively priced. We doubt very much that if a prod 
uct had not been heavily advertised and well known that price cutters would ever 
want to use it and sell considerably below established list It is only atter a 
manufacturer has cained recognition and the price cutter sees an opportunity to 
sella product that is well known to cet customers in his store that trouble begins 
Chere is the consideration for the dealer in connection with fair-traded merchat 
dise but we also acknowledge that a manufacturer vets protection for his invest 
ments in vdvertising.” 

\ntitreeze cou protiiies 
cerned and our experiences 

enknesses 

Bathroom sea Vv due to its wu 
ing | raded products, and 
prevents general detmoralization in the public eve of the value of the product 


Phe only weakness, in eur opinion, is the expensive cost Tor prosecution We 


rie 
infeeing an adequate mark-up for all those 


believe some consolidation should be made ationg manufacturers to appoint lega 
representatives for the housewares and hardwa livision ¢ 

Kitchen accessories: “Very much in favor of fair-trade polices 

Tape rules: “Good thing but a little too much ‘red tape’ involved in getti 
merchandise set us on fair-trade basis. 

Woodworking power tool: “Very advantageous Knables us to control pric 
cutting, and assures dealer of franchise protection even though our product 
sold through large chains.” 

Spice he ters: “We have multiple distribution Ih seve il tite nt wholes 
levels. Our heaters are sold for the most part on a delivered basis to the dea 


roupes 


With freight allowed. It has had the effect of holding down prices during peri: 
of shortage and has given a distinct protection to the buying public in the main 
tenance of quality merchandise, preventing the footballing our merehandise 
by predatory chains, and generally worked to the advantag COMSTDNErSs 
ond retailers. as well as the manufacturer, for i 
established.” 

Lubricating devices: “We believe very firmly in fair tradi t emubles 
put the lowest possible wholesale price on our products at le ao minima 
sprend for our wholesaler since he does not have to give pu { < margin away 
in price cutting Weakness lies mainty in difficulty of enforcement, due te com- 
bination sales, trade-in allowances and petty things that require constant follow 
up, even though most complaints of violation prove unfounded. Tlowever, with a 
capable enforcement man to handle the job it is no great strain on the company’s 
executives. Considering the great number of daily transactions, actual viola- 
tions are relatively rare, and in any event are contined mainty to the large 
metropolitan areas, 

“We strongly believe that the ultimate purchaser receives mnmch greater valine 
for his dollar over the long pull when the produet he pure ! 
4 reputable manufacturer 

“We believe that the cost of distribution is much higher when price cutting pre 
vails and that it ultimately forces the manufacturer to allow larger margins and 
set higher prices on his products. Our prices have gone up only 25 percent since 
ie4n.” s 

Fishing reds, lures: “Good to this point: have had no bad repercussions as vet 
Only possible weaknesses may be difficulty in enforcing the acts.” 

Sponges: “We are convinced that the continued acceptance of our product is 
safeguarded by the fair-trade agreements in that a fair margin of profit is assured 
to our dealers. Some large chains have indicated their unwillingness to take of 
our line by reason of the fair-trade feature, but ina general way we are obtaining 
wider and a more diversified distribution than would otherwise be probable. The 


few violations which have been brought to our attention have been quickly con 


ise is fair traded by 
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rected, and in every case was due to a lack of understanding by the dealei 
involved.” 

Whisk brooms, and house brushes: “Fair trade has been the basis of om 
presentation to the trade, enabling us to assure all concerned that our fair-trade 
merchandise will continue to be a profitable item to handle and one that will 
not be ‘foot balled.’ ” 

Adhesive: “Being used merely for protection against price cutting in the 
Western States although we have lost some sales through the syndicate 5 and 
10°s because of it.” 

Razor blades and cutlery: “Acts as a retarding barrier to price cutting 
Affords uniformity of price cost and selling to all.” 

Shotguns and rifles: “Fair trading of firearms has proven highly successful 
It assures the dealer a fair profit and it protects the cousumer in that mininiwin 
retail prices are available to him upon request. It helps to improve quality as 
the product must be sold on its merits.” 

Stove and utility mats: “We are wholly in accord with the statement of the 
late United States Supreme Court Justice Brandeis, in that the evil results of 
price cutting are far reaching: * It injures both the manufacturer and 
the regular dealer, because it tends to muke the public believe that either th 
manufacturer's or the dealer's protits are ordinarily exorbitant. It injures the 
reputation of the article and may even destroy the manufacturer's market 

“Fair trade prevents predatory retailers from stealing the business of the 
regular dealer by means of ‘loss leaders,” causing inventory and operating losses 
The enforcement of the fair-trade laws permits him to carry larger stocks le 
cause the speculation resulting from possible price fluctuation is reduced. 

Cleaners, polishes and waxes: “Safeguards interests of Cousumer as well as 
muinufacturer, by eliminating price cutting on popular items solely for the pur 
pose of creating the misleading impression that everything the dealer has is being 
sold at an equal saving. From the manufacturer's standpoint fair-trade laws 
safeguard his distribution. Price cutting discourages inuny dealers from handling 
his products. They are never sure that their customers cennot obtain the prod 
ucts elsewhere at a lower cost. If other dealers are selling the products for 
less the public assumes that every item in the dealer's store is overpriced, It 
usually costs the manufacturer millions of dollars in advertising and promotional 
expense to build up the popularity of his products to the point where dealers can 
use them to advantage as ‘loss leaders’ and by so doing ruin the business which 
wis so costly to build up.” 

Coffee makers and minor appliances: “As a whole, fair trade is good. Ad 
vantages: confidence in line, stability, ete. Disadvantages: enforcement costls 
and damaging to relations between manufacturer and dealer 

Electrical appliances: “Provides protection to manufacturers who are trying 
to build acceptance for their advertised brands, and for those dealers who are 
trying to build a business on those articles, especially smaller dealers.” 

Adhesive: “We tind that the very fact that the information is disseminated 
that we are fair traded, at least discourages it if it does not entirely prevent 
price cutting. Always there are some in any field who, anxious to get as much 
business as possible, will violate good custom and ethics and, unable to get 
such additional business on service, name, reputation, efc., resort to price cutting 
which we all know is disastrous in the end—and particularly on such small 
items such as ours where control is more difficult.” 

Electrical appliances: “We heartily approve of fair trade, but recognize the 
necessity for close supervision and strict enforcement, together with national 
advertising incorporating the fair-traded price. We intend to fair trade addi 
tional areas as we can be sure that we can enforce the contracts properly.” 

Plumbing tank balls: “Advantage: Establishes a fair price to the retailer 
(We do not fair trade at the consumer level.) 

“Weakness: Unknown to us some jobbers ‘cheat’ on the fair-trade price.” 


‘ 
THESE MAKERS SAY FAIR TRADE IS IMPRACTICARLE FoR THEM 


The sales directors of many companies give scores of reasons why 
they do not believe it good policy to enter into price contracts in the 
45 States which make them legal. The writers of these statements 
were promised anonymity so that their companies would not be 
embarrassed in any way by the opinions they expressed. 


Varnish: “Un-American.” 
Fishing lines: “My candid opinion would not look good in print!’ 
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Woodworking power tools: “Too much red tape for national coverage * *  *" 

Brass products: “Discussions with jobbers indicate very few want it.” 

Metal boxes, cabinets, bins: “It is not helpful and usually retards business so 
far as good jobbers are concerned.” 

Power mowers: “Too many involvements in trying to enforce.’ 

Metal shelving: “May be advantageous for certain products, but feel it stifles 
competition generally.” 

Shears and garden tools: “Absolutely unworkable for a small company in an 
area of rapidly changing costs and markets.” 

Tacks and push pins: “To work it would have to be in for all States.” 

Toys (fair-traded) : “Opinion: Unfortunate requisit “Advantage: Slight 
control of price cutting.” “Weakness: Inherent social weak: if any policed 
policy “i 

Hair clippers: “We do not have too much trouble wi ‘ice cutting. In ef 
fect. fair-trading merchandise is offering the same on a co rnment basis. 

Faucet valves: “In sellers market! Not needed.” 1 buy s market: En 
forcement difficult. if not impossible.” “If manufacturers and jobbers had de 
cent, fair-minded sales policies it would not be needed.” 

Radio and television: “In the merchandising of radio an | sion 
the change in both product and price structure happens wi 
we feel that fair trading would be disadvantageous 

Blowtorches and fire pots: “Acts in reverse.” 

Steel hardware: “Protects small retaile) Large ret: 
leaders, not protected, at a greater loss, make up differe 
In general the plan is poor.” 

Window screening: “I am not in favor of fair trade It is 1 eling that 
most who went into it were forced to do so 

Pulleys, sheaves, V-belts, hand trucks, barrel cradles, and paint agitators: 
“We feel it is contrary to the principles of a competitive free enterprise system.” 

Hlousewares: “Gave up fair trade as a bad deal. Why try to tell distribution 
how to run its business? Undesirable accounts can be eliminated.” 

Staplers, tackers, pliers, ete.: “Weakness: Under too great legal controversy 
to be smooth and worthwhile.” 

Lawn equipment: “Contrary to free markets; eliminates ‘shopping around’; 
not enforceable: brings back bootlegging of fair-trade items at lower prices 
Theory of fair trade is correct but human nature won't permit it.” 

Fish hooks: “In times of falling prices impossible and impractical to main 
tain a price. Slower moving items must be moved. Fair-traced items help pro- 
tect the less efficient.” 

Liquid cement: “We would like to see fair-trade legislation that would really 
work but doubt if it is possible to make a perfect trade law.” 

Portable electric tools: “The problems of policing violations and the cost in 
volved do not justify the advantages that would be derived from these nego 
tiations.” 

Hand tools: “The writer doesn't believe in the principle of fair-trade law We 
feel that it is against the public interest and is non-American, and is a poor 
substitute for good selling, good merchandising, good customer relationship.” 

Farm and garden tools and equipment; sleds and skis: “We have never been 
able to convince ourselves that we could make use of it satisfactorily on seasonal 
Jines such as we manufacture.” 

Cutlery (fair-traded): “Fair trade seems to be losing ground daily. We have 
been in favor of it but believe that the trend is against it right now. The next 
6 months will determine if it will hold out against all attacks.’ 

Food mixer (fair-traded): “It seems to be losing out in popularity because 
manufacturers are not backing up dealers, in that they, the manufacturers, bring 
out new models and cut prices, thus putting the dealer in the hole. This applies 
to most major appliances, such as radios, washing machines, and television.” 

Household gloves: “Fair trade has been wenkened by two groups who allegedly 
should be supporting it. The first group are those manufacturers who fair trade 
their merchandise in prosperous times to enjoy the advantages, but wink at ex- 
ceptions when they have overloaded retailer inventories. The second group 
weakening fair trade are those specifically charged with the fair-trade public 
relations campaign. The appeals used in this campaign may please the retailer, 
but they leave the consumer cold. There are better methods of selling the 
consumer fair trade than cartooning the retailer being bludgeoned over the head 
with a club labeled monopoly, et cetera.” 

Wallpaper cleaner: “The advantages are apparent. The disadvantages are 
primarily, failure of the normal retailer to notice fair-trade minimums, plus the 
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ability of a retailer to place the manufacturer in an embarrassing position of 
taking his stock back if be is disgruntled for any reasons.” 

Ball bats, metal boats: “Only advantage is maintenance of an advertised price 
structure. Believe impossible to enforce unless seller is acting as agent under 
contract to the manufacturer in which case there is always the possibility of 
unsold merchandise being dumped back on the manufacturer.” 

Paints and varnishes: “It might be O. K. for the paint industry but we do not 
believe it would work at present.” 

Kitchenwares : “Our former fair-trade contracts were allowed to expire. Polic 
ing under fair trade offers no advantage over minimum resales prices which we 
use. It is virtually impossible for a manufacturer to prosecute due to adverse 
publicity. We have operated under both systems and find little difference, except 
as noted.” 

Painter’s and glazier’s tools, paint conditioning and mixing machinery and floor 
conditioning machines: “The mechanical dificeulties of fair trading the great 
multitude of our products would inevitably be reflected in higher costs to our 
distributors. ‘The inflexibility of the set-up as well as the apparent inability 
of other manufacturers to enforce their contracts and the anachronistic nature 
of the laws themselves have led us to believe that there would be no advantage to 
our dealers under the system.” 

Lawn sprinkler: “L believe the idea of fair-trade prices is unsound economi 
cally. It plays into the hands of the chain stores and other sellers of off-branded 
merchandise who can quote lower prices by comparison. In a country made 
great by free enterprise and stiff competition, fair trade is a step in the wrong 
direction. 

“We do not like to see our sprinkler sold below 33.95 and yesterday purchased 
over 400 of them from a surplus store that had bought from a jobber last winter 
who dumped them at below cost, as sprinkler business in this area has been poor 
the last two seasons. We bought the entire Jot because the surplus store was 
advertising in newspaper and on radio a very low price. In spite of this, we 
still feel fair-trade prices are unwise.” 

Putty, caulking, and glazing compounds: “IT am liable to be very unpopular 
but my personal opinion of the fair-trade laws is that they permit the con- 
sumers to be rooked; they subsidize inefliciency and incompetency on part of 
manufacturers, Retailers are equally as bad, they induce the same sort of 
comphicency that resulted in the cartel system in England; stifle initiative, and 
is one of the reasons why England has come to her present low condition 
economically. 

“Under the fair-trade laws, there is a tendency on the part of retailers 
and manufacturers to rest on their laurels and substitute legal thinking for the 
constructive type of thinking that made this country what it is.” 

Mechanical pencils: “Fair-trade contracts are O. K. if the manufacturer has 
men in the field to police the stores. A small manufacturer with national dis 
tribution cannot do much about violations.” 

Hand tools: “While we haven't made a study of each of the State laws indi 
vidually, we find that most of them have some catch to them that makes them 
undesirable from our standpoint. Some of the States require registration of the 
colupany Within the State to take advantage of the laws and as soon as you do 
this vou throw yourself liable to taxes as a State corporation. Other States that 
dont have this require certain limitations. We are in complete sympathy with 
price maintenance but | don’t think that State fair-trade laws are the answer.” 

Lanterns, lights, etc.: “We don’t believe our products lend themselves to fair- 
trade principles. Quantities sold are too variable for such regulation. Special 
finishes and ownership markings and requirements of clear or colored globes 
would make a= fair-trade contract too complicated and, in) our opinion, 
unenforceable.” 

Paper cups: “Customer reaction has led us to feel that we would not care to 
fair trade our products.” 

Athletic equipment: “We have often considered the advisability of fair trading 
our line but the results from surveys among our distributors have been so con- 
tlicting that we have delayed action.” 

Pothooks, brush holders, ete.: “Stifles trade and puts good but slower selling 
merchandise in the class of dead merchandise, for the resison that no attempt can 
be made to move it faster.” 

Radios and television : “Not generally followed by radio industry in general.” 

Rubber hose and plumbing specialties: “Not good in a highly competitive field 
where retail price regulates sales volume, Allows the consumer ne protection 
from gouging by cartels.” 
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Home canning equipment : “A good thing perhaps ina depressed market ; useless 
in times of scarcity.” 

Sprayers and dusters: “We issue * * suggested resale prices. Those 
prices are intended as guides only, and are not binding upon either distributor o1 
dealer. We feel he is logically qualified to determine prices that should prevail 
in the trade territory he serves, commensurate with the service he renders, cost 
of delivery, ete.” 

Bieveles: “We doubt the feasibility of any success in fair trading our line 
because pf the many variations in equipment.” 

Casters, auto hardware: “Why stop competition at one leve that’s what 
does—and nowhere else along the line Might be fine tor some products 

Cintler ‘Ina stnall-business operation such as ours, fair trade becomes too 
unwieldy to effec tively operate ar d prosecute, so we are better off with reasonable 
suggested resule prices which we find are followed by a vast majority of ou 
trace 

Radiator covers, camp grills, humidifiers, ventilators, r boxes, pienie 
refrigerators, steel tools: “We cannot afford to fair trace un the f; » ot com 
petition who, operating in garages, with curtailed overhead, can easily undersel! 
us. Further, the writer can walk inte many steres and purchise fair-trade items 
ato percent above cost lurther, several of our large accounts hel rneot Doaarncd de 
our items if they were fair-traded.’ 

Metal canisters, cans, trays, boxes, ete “We are not in faver of fa rade 
It stifles competition and encourages monopoly practices 

Cabinet hardware: “Inasmuch as competitive lines of cabinet hardware are 
net fair-traded, it would not be practical for us to fair trade our product since 
this would not make it possible for us to meet competitive situations. It is our 
understanding that fair-trade laws have been declared unconstitutional in several 
States, and we are eagerly awaiting your report on this particular subject.” 

Marking devices and colors: “The idea is tine, but in our cuse, as for many other 
products with a low unit price, the fair-trade contract cannot be enforced. To 
enforce a fair-trade contract would require a staff of lawyers and legal action 
far beyond the proportions to be gained by prosecuting an eventual violator 

Marine hardware: “We feel that the fair-trade program is seund and should 
be nest advantageous to all concerned in tmaany industries. However, due to the 
nature and complexities of our business, we have not been able to figure out a 
way of properly fair trading our products, taking into consideration the varieties 
of our businesses and the tremendous difference in classification of our accounts.” 

Fishing tackle: “We have not fair-traded any of our production since the wat 
simply because the terrific demand for our fishing tackle was much greater thar 
our ability to produce so that we could hold the price line wit tan difficult 


If anvone chose to manipulate prices, all it took from us wv 


‘ 
would be removed from our shipping list if it) continued 


solved.” 

Spirit levels: “Where one company is a distinet leader i 
there is an advantage in fair trading its products. Our indust 
number of companies none of Whom dominate the field to any 

Mechanics’ hand measuring tools, precision instruments 
Practices Act not 100 percent. Seems a big task to line up Ww 
therefore have no fair trade practices agreements on any 
we don't know what we ought to think about it.’ 

Janitors’ floor cleaning equipment: “Our line 
trading.’ 

Electric motors, drills, grinders: “No real value. Selectfve distribution through 
reputable high grade accounts accomplishes the same purpose without saddling 
either manufacturer, distributor or retailer with inherent limitations when 
legitimate liquidation of overstocking is dictated.” 

Valves and hydrants: ° We get along fine without it so why take on 
extra headaches,” 

Decorative metal household accessories ‘We have not sensed the advantages 
for our type of product.” 

Chalk line reels, torches, paint scrapers, etc.: “We have not listed any of out 
products under the fair-trade laws due to the discriminating action that the 
Federal Government could employ against jobbers and retailers in certain States 
and not in others. We definitely believe that the law is against the constitutional 
rights of the American people.” 
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Cooking and heating appliances: “We simply don’t find it necessary, or ad- 
visable to use fair-trade contracts in Connection with marketing our preducts.” 

Heating appliances: “Disadvantages outweigh the advantages.” 

Hand tools: “Our opinion is that to properly police and supervise the market 
will involve more expense and time than it is worth in our particular case. We 
have been able to maintain our prices without them being fair traded.” 

Builders’ and cabinet hardware: “Cripples competition, Gouges buying public. 
There is nothing in fair trade which assures buyer of high standards and is 
designed only to protect profits. If we must have a regulated economy then 
regulate profits as well as consumer or selling prices.” 

Space heaters, drums, pails: “We considered it seriously but decided we 
could not establish a uniform price in different parts of the country.” 

Home water systems, water softeners: °* * * It is easy to understand 
that our products are hardly of a class that could be fair-traded. There are 
several sizes to select from in each category and competition is very keen.” 

Stove top pads and stove pipe: “Since we have never fair-traded a product 
we have no experence, * * It seems to us that in a highly competitive 
market, price is an important factor and under fair trade presents certain diffi- 
culties. In other words in a highly competitive market, fair trade might present 
more difficulties than it did in a seller’s market.” 

Garden tractor: “We have considered fair trading our products, however, due 
to freight differential and type of distribution, we find that it is impractical. We 
endeavor to maintain prices and discounts through the good faith of our dis- 
tributors. It seems apparent that fair-trade laws have weakened in several 
States in the last few months.” 

Soldering equipment: “Believe fair trade tends to stifle competition. Limits 
sales volume. Disadvantageous to manufacturer and dealer in ‘normal’ trading 
market such as we are entering.” 

Paint: “On some items it is a very fine thing. However, it cannot work on 
paint due to the large number of paint manufacturers.” 

Gasoline lighting and heating devices: “Fair trading only prevents price 
cutting when the supplier agrees to guarantee the sale of the products fair- 
traded. 

“In practice it becomes a deterrent of aggressive merchandising.” 

Garden tractors and tiller: “The law is not practical and extremely hard to 
enforce. We do not like it at all.” 

Power tools: “May be ©. K. but noted some sharp shooting at it lately. We 
were going to fair trade our line of tools but are waiting now.” 


————— 
{From F. D. C. Reports, February 23, 1952] 


Revisep COMMERCE DEPARTMENT FIGURES SHow Retart, Drug VoLtuME HIGHER 
THaNn Mosr Optimistic TRADE ESTIMATES 


( Wallace Werble, editor, Royden Stewart, managing editor) 


The Commerce Department's official estimate of total retail drug store dollar 
volume in 1951 is higher than even the most optimistic trade estimates made to 
date. Commerce estimated total dollar volume at 384.478 billion for 1951. 

Of this total, drug stores with R departments apparently accounted for $4.107 
billion and “proprietary” stores, 8871 million. Commerce official estimate is a 
combined figure including both R and “proprietary” stores, but the breakdown 
was obtained by using the 8.8 percent of total volume which the latter reported 
in the 1948 Census of Business. 

The highest dollar volume figure previously reported for drug stores with R 
departments was Drug Topics’ estimate of $3.902 billion. 

The 1951 volume for drug stores with R departments was up 7.5 percent. 
Commerce statisticians unofficially estimate the upward adjustment of drug 
and cosmetic prices in late 1950 at 6 percent. This means the price adjustment 
contributed significantly to the volume increase, but did not completely account 
for it. 

Commierce figures, of course, do not inelude sales of drugs and toiletries via 
nondrug outlets—food stores, department stores, house-to-house salesmen, ete 
Recent estimates put the volume of proprietary and toiletry sales via supers and 
food stores hetween $350 to $400 million. 
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Commerce Department upward revision of drug store volume estimates, 1943-51 


{In millions} 


Drug stores 
with R 
Proprietary department 
stores 2 hain and 
independ 


nt 
F 2 


| Total drug 
store 


volume ! 


1945 
1944 
1945 
1046 
1947 
19458 
1944 


1OM) 


Commerce estimats 
2 Projection of percentages reported in 1948 Cen 
Actual census count. 


The first indication that previously accepted estimates of total drug store 
volume were too low came last year when the Census DBurenu released its tabu- 
lation of actual figures from the 1948 Census of Business (FDC Reports, January 
20,1951). This was the first census since 1939 

The census showed that the Commerce Department's earlier estimate of total 
retail drug dollar volume for 1948 was 8 percent too low. With the 1948 census 
as its benchmark, Commerce revised all its estimates—both annual and 
monthly—of retail drug volume going back to 1989. The error first became 
significant (1.5 percent) in 1945. Accompanying this story is a table showing 
Commerce revised estimates from 1!438 through 1951. The figures shown in this 
table for total volume and for chain volume are provided by Commerce. 

The breakdown between drug stores with apothecary departments and “pro 
prietary stores” represents a projection of the 8.3 volume figure reported for the 
latter in the 1948S census. Commerce Department statisticians do not believe 
that the proprietary stores’ share of the total volume has changed significantly 
since then 


Commerce Department's retail drug volume estimates by months, 1949-51, 
including proprietary stores 


[Sales in millions] 


Amount 


Ye i! 
January 
February 
March 
April 
May 

June 

July 
August 
September 
October 
November 
December 


+ 


+ + 
2 ue 


The table shows that the chains’ share of total retail drug volume has dropped 
each year since 1943, with the exception of 1946 and 1947 when it held fairly 
steady. In 1951 chains did 20.2 percent of the total drug-store business against 
24.9 percent in 1943, according to Commerce estimates. 
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The decline in the chains’ share of the total market may indicate they are 
particularly vulnerable to supermarket competition. Independents apparently 
are in a better position to offset the supers’ bite with prescription business, 

This underlines several strong trends which have been evident in the chain 
field: (1) Greater emphasis on prescription volume; (2) locating new stores in 
neighborhood areas—where chances ure better for I} business and direct com 
petition with independent drug stores and supers is possible: (5) establishment 
of stores either in connection with, or adjacent to, supers; and (4) adoption of 
super techniques, including self service. 

The tabulation of total retail drug-store sales by months—also accompanying 
this storvy—shows that the volume pattern was irregular during 1949 and early 
1950, but picked up in the August after Korea and has continued up since then 
The major increases over the same month for the previous vear were registered 
in January, February, and March of 1951. 

In addition to the upward adjustment of prices, these months probably reflect 
increased prescription business, including higher priced antibiotics and hormone 
products like cortisone and ACTH In fact. increases in the KR department 
apparently offset the loss of proprietary and toiletry sales to supers, and se 
forth 

Based on a sample taken during the 1948S census, Commerce reported the fol 
lowing percentage breakdowns in the sales of drug stores with TR department, 
including both chain and independents (the second column under each heading 
represents 4 projection of these percentages into 1951 sales in millions) : 





Vv W 
re n Volu | \ 
His its u 
S re t 43, 12 2 SUS 
R { tis i 2 
Other d lt 1 i] Ont) s F 
Liquors : i 
Fountain and me 8S s 
bacco, cand , ) ' 
\ nal re edtes » 
Othe 


However, the projection of the 1948 census percentage breakdown may be 
subject to adjustment when applied to 1951, particularly with regard to the KR 
department volume. A private survey based on a significant and well chosen 
sainple of independent stores shows that R department volume is now running 
~1 percent of total sales. 

This survey also shows that up to 3 vears ago, the numbei 
filled Was on the increase—now the average price of prescriptions is on the 
upward. In 1947, according to this survey, the average Ro price was S147, now 
it is $2.10, 

1951 departinent store cosmetic sales were 5 percent ahead of 
ing to the Federal Reserve Board which reports percentages but not dollar 
volume estimates. A large part of this department store volume gain prob 
ably reflects the upward adjustment of prices that took place in late 1950, While 
the departinent store cosmetics sales estimates include drugs and sundries, Fed 
eral Reserve statisticians say they are not significant enough to distort the 
value of the figures as showing cosmetic trends. Federal Reserve's cosmetic 
figures are based on reports from 527 department stores 

The 5 percent gain represents the second consecutive year that department 
store cosmetic sales have increased. 1W50 was 4 percent over 1940. Between 
the peak of 1946 and the postwar low of 1949, sales dropped each year. Federa! 
Reserve's index figure for department store cosmetic volume shows that 191 
exceeded the peak year of 1946. Using 1941 as a base vear (index 100), follow 
ing is Federal Reserve's index for the vears 1942-51. 


of pres¢ ript onus 


1950, I cord 


1942__- ; ~ 111] 1947 159 
1943 me sls . 134] 1948___- 157 
1944 ; ; 149 | 1949 154 
a 158 | 195) - 160 


1946 “ ‘ ~--. 166 | 1951 25 16S 
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The department store sales gain indicates that the cosmetic total retail 
volume established a new record in 151 and is expected to top the S900 million 
mark. The industry's total retail volume gain in 1951 will certainly exceed the 
department store’s 5 percent increase. The widely-accepted Toilet Goods As- 
socintion estimate of cosmetic retail volume is generally released in early 
April. In 10, TGA estimated the total at S840 million, a gain of 9 percent 
While the department store gain for that year Was only 4 percent, 

The trend in recent years has been for other distribution outlets to increase 
their share of the total cosmetic market while department stores have remained 
stendy or dropped. tn 1950, it was estimated that department stores did about 
27 percent of the total volume—down slightly under 149 The advent of 
house-to-house and supermarket distribution, as well as the development of new 
cosmetic products (particularly in the bair preparations tield), has affected the 
shift in market division. However, the department store is still No. 1 in distribu 
tion of prestige beauty and perfume lines. 

Department store cosmetic inventories at the end of 1951 were up 1 percent 
over the previous year. Taking price increases into account, this means depart 
ment store stocks were actually below December 31, 1950.) Inventory at the end 
of 1950 was up 4 percent over the previous vear. Inventory at the end of 1946 
was up IS percent, but was down each succeeding vear through 149, 

After the 1946 49 postwar doldrums, department store cosmetic volume started 


ts upward climb again in May 150-—just before Korea. July 1950 was a big 
month with consuiners apparently stocking up Volume tapered off from then 
to the end of the vear. According to Federal Reserve's monthly tigures, January 


151 was a freak month with a volume gain of 25 percent 
Every month of 1951 showed a gain over the same month in) 150-—-exceprt 
July which was down % percent. This drop can be explained by the fact that 


consumer buying after Rorea shot July T950 up 16 percent. Federal Reserve's 
monthly ficures, however, show that department g@tores did a relatively poor 
Christinas business in W451 December wus i} only 1 percent October and 


November gains of 9 and 7 percent may indicate significant advance holiday 
buying. Following table shows the percentage gain or loss in department store 
ceostneti siles for each mouth 11 ith compared With the sSutne thonth thre en 


previous: 
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BIDS Vil CONTINUE PiLAN INSPECTIONS PENDING APPE AT » SUE PREMI 


ON CARDIFE DECISTON 


Che Food and Drug Adiinistration will continne its plant inspections om the 
basis of its eNisting standard operating procedures pending the outeame o 
efforts to secure a Supreme Court review of the Cardiff decision Last week 
the ninth cireuit Knecked the plant inspection provision of FDA'S law galleys 
West (°F DC Reports” Feb. 16) 

Two of the ninth circuit judges said the Government's interpretation of the 
present law is “absurd and unreasonable” and a third judge characterized the 
language of the statute as “just plain nonsense.” The cirenit court advised 
PDA to go to Congress for an amendment of its inspection section, but this 
Will be done only after the Government has exhnusted its recourse to the 
Supreme Court 

FDA Commissioner Crawford said he does not accept the ninth eireni 
} 


The ise 


(ecisiol “Ths nal” and will urge the Solicitor Genernl to ipperd 
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the Supreme Court as rapidly as possible in hopes of getting a decision before 
the high court adjourns for the summer. 


From National Jeweler, February 1952} 
DreceEMBER ExciIses—JEWELRY BUSINESS BAROMETER UP 7.7 PERCENT 


Excise-tax collections in December of $16,870,932.07 on retail sales of “jewelry, 
and so forth,’ made mostly in October but partly in November and on credit 
store collections during the previous 12 months (or longer) were 7.7 percent over 
December 1950——S8.5 percent above the previous mouth. 


December exrcise-tagw collections 


} 
| December 1951 | December 1950 
| 


Electrical, gas and oil appliances (10 percent $7, 979, 256. 51 $10, 507, 126. Ww) 
Furs (20 percent) 2 6, 523, GOS. 25 fi, 735, 627. 51 
Luggage (20 percent) 2 6. 758, 929. 43 5, S99, O17. 12 

16, 870, 932. 07 15, 570, O87. 46 


Jewelry (20 percent) 2 

Musical instruments (10 percent 
Optical goods (10 percent) ! 

Radios, phonographs, TV's (10 percent 13, 723, 552. 7. 
Sporting goods (10 percent 

Toilet preparations (20 percent) 2 ( 2 
Fountain pens, mechanical pencils, and lighters (15 pereent 5,7 


1, 054, S83. 42 069, 182. 10 


5, 483, O62. 74 


919. 64 1, 292, 840. 19 
781, 091. 74 


! Tax paid at the manufacturer level 
2 Tax paid at the retailer level. On watches priced below $65 and on alarms priced below $5, the tax is 


10 percent. 

During the past year, 1951 collections of $216,S844,960.66 were 9 percent above 
1950 collections of $197,130.308.92. These figures tend to confirm National 
Jeweler’s contention that 1951 was a bigger jewelry year than 1950. The real 
proof, however, will appear when February collections are reported, February 
collections most nearly representing December sales. 

On retail sales of toilet preparations, 20 percent excise-tax collections fo 
December 1951 versus December 1950 were up 15 percent: of luggage up 14 
percent; of furs down 3 percent. 

At the manufacturer level for December 1951 versus December 1950, excise- 
tax collections on sales of musical instruments were down 0.9 percent: electrical 
appliances, down 23 percent: radios-record players-TV sets, up 150 percent. 

December is the first month in which 15 percent tax collections are reported 
on sales by the manufacturer of fountain pens, mechanical pencils, and lighters, 


the amount—S5,782.81—represents some, not all, of the sales made in November, 


the tax having become effective November 1. 

During the period since the excise tax on “jewelry, and so forth” was first col- 
lected in November 1941 (originally 10 percent raised to 20 percent in April 
1941), jewelry excise-tax collections have aggregated $1,811,761 ,268.27. 
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QP?) STUDY OF MONOPOLY POWER 


NATIONAL FEDERATION OF INDEPENDENT DUSINESS, 
Washington, Do C., Mareh 21, 1952. 
Hon, EMANUEL CELLER, 
Chairman, Monopoly Subcommittee, House Judiciary Committee, 
House Office Building, Washington, D.C. 

My Drar CONGRESSMAN CELLER: At the time of my testimony before your com 
mittee, February 18, 1952, [ said in part “First, we want a strengthened fair-trade 
law. We do not, however, want any law written so 'T WILL BE USED FOR 
COLLUSION AMONG COMPETITORS, WE HOPE SUCH IS NEVER AT- 
TEMPTED. AND WE HOPE THAT IF THE STRENGTHENED LAW IS 
USED TO PROMOTE COLLUSION, REACTION BY THRE ANTITRUST 
AGENCIES WILL BE PROMPT ANID EFRPBCTIVE.” 

The Chair asked me to prepare a memorandum on this recommendation for the 
committee's consideration, 

I need not tell you that from the first instance the federation’s position to pre 
tect the free-enterprise system and the people we represent——independent business 
and professional men, has been to consistently urge the fullest enforcement of the 
antitrust laws and wherever these laws were deficient that they be amended to 
strengthen them. 

We do net believe the adoption of the fair-trade liw would in any degree 
weakeu the structure of the antitrust laws but it puts the responsibility on a 
producer of trade-marked brand merchandise, if that producer desires to operate 
under the fair-trade acts, that he alone would be responsible in creating the sales 
plan. 

The committee's job is to recommend a law that offers the minimum chance for 
anyone to find a loophole to justify collusion. The old Miller-Tydings Act seemed 
good along this line. Certainly there were those who used the liw collusively but 
either Justice or the Federal Trade Commission were able to catch up with some 
of these vin antitrust prosecution. So whatever collusion escaped prosecution 
under it must have been due to the fact that the antitrust enforcement agencies 
weren't working up to their full potentials, 

it would seem, therefore, that the Congress, in order to protect against such 
collusion, should vote both Justice and the Federal Trade Commission enongh 
Inoney to hire and maintain adequate enforcement personnel and then for the 
Judiciary Committee to build and maintain a het tire under both agencies to 
insure that they do the work expected of them, 

Possibly one or both of the antitrust agencies should be required to set up fair 
trade sections whose only job would be to police use of the fair-trade laws 
interstate. 

Possibly the Congress would write into penalty sections of the antitrust laws 
previsions which would deprive convicted violators of anticollusion phases 0! 
antitrust laws of their right to continue fair trading of their products. 

Possibly the Judiciary Committee itself could keep in close touch with use of 
the fair-trade law to discover changes in marketing patterns and methods whieh 
might affect the question of collusive use of the laws and to recommend needed 
additional safeguards. 

Sincerely yours, 
GeorGE J. Burecer, Viee President 








